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ABSTRACT o

This thesis is intended toc examine the Commons Registration
1965 Act in its historical context. |

The first part consists of a brief account of the history of
common land making reference to the emergence of identifiabie common
rights, the inclecsure movement and the progress towards protection
for common land which was made in the late nineteenth and early
twentieth centuries. |

The second part includes an examination of the problems which
seriously affected common land during the twentieth century and which
led to the appointment of a qua] Commission in 1955. The problems
are examined from the points of view of various parties who might
have an interest in common land, that is, the owner, the commoner,
a rémb]er and a conservationist. ana]]y, a factual account is given
of the problems which emerged when proposals were made to build Cow
Green reservdir in Teesdale; the site in question consisted in part
of common land.

The third part contains an examination of the recommendations
made by the Royal Commission in their Report regarding a system of
registration for common land and town or village greens and new
proposals regarding its maintenance and management.

The pro@isions of the Commons Registration Act 1965 and related
statutory instruments are considered in part four, the section'being
divided into three parts containing deiai]s of its aims, the

provisions themselves and its effects. Of particular interest is

the section regarding the effects because some of these cannot have
been intended and merit detailed consideration. A modest body of
case law has emerged as a result of the effect of the provisions

1n.the Commons Registration Act 1965 and the cases are examined and



discussed in this section. Particular emphasis is placed upon the

decisidns in Central Electricity Generating Board v Clwyd County

Council [1976] TAER 251 and Box Parish Council v Lacey [1979] 1AER 113.

The final part examines the events which have taken place since
1965 and considers the recommendations contained in an Intér
Departmental Working Party Report supplied by the Department of the
Envirorment. There 1s' also a discussion regarding a consultation
document circulated with the Working Party Report and the replies
to that document from a small number of interested bodies.

Finally, there a%e eight appendices thch contain additional

material supplementary to the text.
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FOREWORD

The scope of this work will be to discuss the
following aspects of common land: its history, including
the effects of the enclosure movement; its problems in the
twentieth century and the attempts made to solve them, and
the future which common land may have. At the time of
writing® Parliament has enacted the Commdns Registration
Act 1965‘as a first step towards the proper management
and regulation of common land and further legislation is

envisaged..

! May 1983
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A THE HISTORY OF COMMON LAND BEFORE 1926

1 The Manorial System and Common Land

The precise origins of common land are difficult to trace but
evidence of rights which were analogous to common rights may be found
prior to the tenth century. Certainly, the rights are older than the
manorial system but it was in medieval times that they were of particular
significance as an essential feature of the economy.

After the Norman Conquest, the greater part of England was divided
into manors in which agriculture was carried out under the open field
system though with considerable local variations. Within a typical
manor the lord of the manor was considered to own the land and
he had free and customary tenants. The manorial lands consisted of
demesne lands which the lord kept for his own use and cultivation, the
open fields (usually three in number) cultivated by the lord's tenants
and the waste land of the manor not needed for cultivation. The open
fields were divided into strips each cultivated separately. After the
harvest beasts would be allowed to graze on the open fields. Each year
one of the fields would be left fallow and the beasts would graze there
throughout that year. The waste land of the manor would be used by
the lord of the manor, his free and unfree tenants and the landless
cottagers fora variety of purposes including pasturing animals,
collecting wood, digging turf or peat and taking sand or stone.' The
relationships between the innabitants of Lhe manur and the exercise
of the various rights and customs were regulated in the manorial courts
held by the lord's steward.’

The open field system was most prevalent in the Midlands as well
as Devonshire, Cheshire and areas of the north-east as far north as
County Durham. The land in the fenlands and parts of Somerset was too

marshy for arable farming. In large areas-of the north of England,



the condition of the land and the lack of population preciuded erable
farming. Where the soil was rather poor one alternative system was
known as the infield-outfield or run-rig system under which the infield
was cultivated intensively until crop yields fell to an unacceptable
level wnen a different area would be brought into cultivation. The
outfield was used as common grazing. The infield-outfield system was
used in the north-west and south-west England.'

Whichever system prevailed in any particular area, there was always
an area of land whose natural produce could be taken by the local

inhabitants as of right.

11



2 Common Land and Inc!qsurg

Between the fourteenth and the nineteenth centuries land usage
in England changed dramatically for a number of reasons and as a result
common land was liable to be inciosed, the rights over it being
extinguished.

a) The Reasons for Inclosure

The first reason was the increasing population in England. More
Tand was needed for the additional people to live on and it was necessary
to cultivate more land to produce food for the increased numbers.
Therefore, waste land was lost both because it was built upon and because
it was brought into intensive cultivation. Land hunger became more
acute in the eighteenth and early nineteenth centuries. It is
particularly significant that the proportion of the total population
1iving in towns was rising quickly during that period. By 1831 one
person in two lived in a town whereas in 1790 only one person in five
was a town dweller.' The commons which were near to the industrial
towns, such as Oldham, were freduent]y inciosed and then built on by
speculative builders.?

The second reason concerned changes in agricultural methods.
The old systems such as the open field or infield-outfield were under
attack as being inefficient and productivity could rise when land was
inclosed. Specialisation became possible, such as the barley in Lincoln-
shire or fruit in Kent? Inclosure aiso facilitated the sowing of leys,
also known as sown grasslands, which were used for a few years and then
used for arable farming once more. Inclosure for permanent grazing took
place on a larger scale in the Midland counties such as Leicestershire
and Warwickshire, the grazing being reauired for sheep and cattle rearing.
Meat prices rose and the woollen industry expanded in the late fifteenth

and early sixteenth centuries. C(attle and sheep farming were becoming

111



more lucrative because they dic not require a large workforce. Inclosure
for these purposes created tension and caused accusations of urnemployment
and rural depopulation against the landowners who carried it out.'

A third reason why many commons were lost stemmed from a particular
Eilizabethan fashion, that of building ostentatious houses with large
deer parks.?

b) The Manner of Inclosure

The manner in which inclosure took place changed gradually between
the fourteenth and nineteenth centuries as the inclosure movement
gathered momentum.

Inclosure consisted of the physical enclosure of the land, the
extinguishment of common rights over the land and the distribution of
the physically enclosed land. At common law the lord of the manor had
the power to inclose the waste provided sufficient pasture was left
for the pasturing of the freeholders beasts levant and couchant® and
this power was confirmed by the Statute of Merton in 1236. A development
from inclosure by tpe Tord of the manor prevalent in the seventeenth
century was inclosure by agreement between the lord and the commoners.
Decrees confirming the agreements could be obtained from the courts
of Chancery or the Exchequer. After 1640 official opposition to
enclosure was relaxed and recourse was made to private acts of Parliament
to ratify enclosures. 576 acts relating to waste land alone were passed
in the eighteenth century. However, in 1801 the inclosure movement
gathered even more speed when the General Inclosure Act was passed making
the process of inclosure easier and cheaper and confirming official
approval of inclosure. From that date to 1844, 808 Acts affecting

939,043 acres were passed.qﬂ
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c) The Disadvantages of I[nclosure

Although inclosure brough tangible benefits by encouraging
specialisation and increasing productivity, the inclosure movement
brought radical changes to the rural economy and the continued
disappearance of common land was not without its disadvantages.

The first individuals to suffer were those unable to establish
that they were the owners of any common rights with the result that
they were not entitled to any compensation. The complexity of the
medieval law relating to the rights would make it even more difficult
for an illiterate cottager to establish a prescriptive right although
where a squatter could claim more than twenty years occupation he would
generally receive compensation from the commissioners.' Recognition
of the problem was shown in a statute® in 1782 which authorised up to
ten acres of land to be inclosed by the guardians of the poor so that
the land could be cultivated for the benefit of the poor in the parish.
Later statutes made similar provisions to help the landless labourers
but the problem was a serious one and even Arthur Young who had been
a champion of inclosure eventualiy stated that he felt the poor had
suffered from inclosure in nineteen cases out of twenty.3

The second individuals to suffer were those who although able
to establish ownership of common rights, did not own sufficient rights
to receive a viable acreage of land in compensation. The process of
inciosure consisted of the consolidation of the strips and the
distribution of portions of land to the former commoners in proporiion
to the value of his interest. In some cases the former commoner could
not even afford to fence the plot which had been allocated to him and,
therefore, was obliged to sell his land to the more affluent farmers.

The third sufferers were the members of the public at large.

As towns increased in number and size, the existence of unfenced areas



for recreation and exercise had become more and more important. The
public had no right to use the land: it belonged to the lord of the
manor and only the commoners had rights over it but because physically
the land was unenclosed the public enjoyed de facto access which could
not be impeded in any practical way. The problem of oper space for
recreation was particularly acute near London.

The problems created by inclosure did not pass unnoticed and in
1836 the first step was taken to reverse the encouragement to inclose
which had been given and commence a completely different function for

the use of the remaining common land.
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3 The Protection of Common Land

During the late nineteenth and early twentieth centuries, various
events occurred which secured the future of common land. Commencing
in 1836, a series of acts of Parliament was passed which made inclosure
difficult or impossible, the most important of these acts being the
Metropolitan Commons Act 1866, the Commons Act 1876 and the Commons
Act 1899.

Land within a certain distance of London or other large towns
could not be inclosed at all. Even where inclosure was permitted the
health, comfort and convenience of the Tocal i1nhabitants had to be taken
into account and the Inclosure Commissioners could set aside an area
for the purposes of exercise and recreation of the inhabitants of the
neighbourhood. If such an area were not set aside the Commissioners
were required to state their reasons. A provisional order approved
by Parliament became an essential part of an inclosure award.

However, making the inclosure process more expensive, lengthier
and more complicated would not prevent those who were determined to
inclose, especially where substantial financial gains could be made
and so in 1865 the Commons, Open Spaces and Footpaths Preservation
Society (referred to hereafter as the Commons Preservation Society)
was founded to oppose attempts to inclose and build upon the commons
near to London where the value of building land was particularly high.
The Commons Preservation Society has proceeded to extend its activities
tc the whole of England and it has enjoyed considerable success in
ensuring that common land did not disappear completely in England.

It is ironic that the preservation of English commons, which were
primarily of agricultural importance, can be attributed, at least in

part, to an organisation concerned for the well being of town dwellers.
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Commons were preserved in a more peacefu’ way by authcrities who
purchased areas of land to ensure that they would be safe from inclosure.
The Corboration of the City of London bought 6,000 acres in Epping Forest
in 1878 and 492 acres at Burnham Beeches in Buckinghamshire in 188C.'

Finally in 1925 Parliament enacted two provisions which protectad
common land and confirmed its new function. By sections 193 and 194
of the Law of Property Act 1925 Parliament provided that the public
should have a right of access to metropolitan and urban commons and
to those whose owner had deposited a deed with the appropriate Minister
and forbade the erection of any construction at all on common land
without the consent of that Minister. The importance of the enactment
is contained in the reference to a right of access for the public.

The previous enactments were concerned with the welfare of the
inhabitants in the neighbourhood of the common. The Law of Property
Act 1925 referred to rights for the public at large. The remaining
commons had been successfully saved from inclosure but the public and

not solely the commoners were to be the beneficiaries.
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B COMMON LAND FROM 1925 TO 1955

Common land was originally an integral part of the manorial system
but the agricultural and industrial revolutions produced a new economic
structure in which common Tand had én additional function. Particularly
in lowland areas, the land had become valuable by providing town dwellers
with open spaces for recreation and exercise. However, in moorland
areas where sheep farming was the main agricultural activity, common
rights, particularly rights of pasture, retained their original economic
importanct. In addition, areas of land which were no longer of great
agricultural value were providing havens for wild plants, animals and
birds and becoming unofficial nature reserves. Therefore, by 1926 common
land had at least three different functions but the legislation
regulating the land had been enacted in piecemeal fashion with little
attempt' to consider the new functions of common land and the
relationship between the commoners, the general public and the
conservationists. As a result, the law hindered rather than encouraged
the most beneficial use of the land and was difficult both to understand
and to apply.

The common law had developed during a period when agriculture
used completely different methods. The rule of levancy and couchancy®
was particularly inappropriate in the twentieth century and that fact
was acknowledged by the Royal Commission,

even where it is @ ruie that is

" ' i A~y
Thus 'levancy and couchanc
II3

remembered has in fact lost much of its pertinence.
It was difficult for a landowner, commoner or lawyer to be certain
whether rights existed and, if so, who owned them and their extent.
Even the statutory law was difficult to understand because there
were so many different acts relating to common land and the definitions

used were not uniform.
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So far as the application of the law was corcerned the oarobiems
arose from the safeguards which had been enacted to protect the land.
They were so comprehensive that they presented formidable barriers to
anyone who wished to deal with the land in any way.

A valuable example is contained in the Commons Act 1876 which
enabled a scheme to be prepared for the regulation of a common. However,
the procedure to be followed before a scheme could be carried out was
the same as the procedure for inclosure. Apart from the time and trouble
involved, the assent of the lord of the manor and all the commoners
was required and in view of the problems in ascertaining the identity
of the individuals it is hardly surprising that the Act has been used
infrequently and as a result commons have fallen into poor condition.

The extent of the problem was revealed after the Second World
War when land which had been requisitioned by the Ministry of Agriculture
Fisheries and Food was to be returned to its owners and commoners.

The Ministry had spent a great deal of money in reclaiming the land
and wished to obtain assurances that the commoners would continue to
maintain the land properly rather than allowing it to revert to its
previous condition. However, the commoners could not give assurances
regarding management because of the difficulties in obtaining the
necessary consents. Therefore, the Ministry used its powers under
sections 85 and 92 of the Agriculture Act 1947 to compulsorily acquire
the 1and and at least 3,000 acres of common land have been acquired

in this way.'

The statutory law relating to public access was equally hard to
apply. The law was clearly stated in section 193 of the Law of Property
Act 1925 but it was extremely difficult for an individual to be sure
whether or not there was a right of access to a particular piece of

land because it was necessary for that person to know



or

b)

or
c)

or,

d)

Whetrer the land fell who'ly or partly within a Metropo:@itan area,

borough, or urban district,

Whether the owner had executed a deed giving a right of access,

and, if so, whether it had been revoked,

If no deed was in existence or if it had been revoked, whether

the land was owned by the National Trust,

if not

Whether a public right of access had been explicitly created by
a private act.

However, Parliament did appreciate that there were difficulties

facing common land and so a Royal Commission was appointed by Royal

Warrant dated 1 December 1955 to review the situation and, if necessary,

recommend changes in the law.
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C THE RECOMMENDATIONS OF THE ROYAL CCMMISSION ON COMMON LAND

The Royal Commission was appointed

“to recommend what changes, if any, are desirable in the law
relating to common land in order to promote the benefit of those holding
manorial and common rights, the enjoyment of the public, or, where at
present 1ittle or no use is made ¢f such land, its use for some other
desirable purpose.” ’

The Report, which was produced in 1958, contained detailed
recommendations which, when implemented, would have lead to a completely
different legal framework for common land. There were three main
proposals which related to registration, management and access.

Turning to the question of registration, the Royal Commission
intended that each county council would open registers where common
Tand and town or village greens, their owners and all existing rights
over the land would have to be registered. The registers would be
regarded as provisional for twelve years and final after that period
although subsequent changes would have to be recorded. Any dispute
would be settled by specially appointed Commons Commissioners, with
an appeal to the Lands Tribunal if necessary, and after the twelve year
period anyone would be able to ascertain whether land was common and
if so what rights existed over it simply by looking at the register.
After the twelve year period the ownership register was to be transferred
to the Land Registry.

The proposals relating to management were as detailed and were
regarded by the Royal Commission as an integral part of their scheme

for common land and town or village greens in the twentieth century.

“"Although our recommendations are divided between the two chapters,
we would emphasise that they should be considered as a whole." ?

The initiative for promoting a management scheme would rest with
the landowner, the commoners or any local authority whose inhabitants
made substantial use of the common. The proposals simplified the

procedure the promoters had to follow to gain approval for the scheme
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which would be submitted through the “ocal plarning authorities to the
Minister of Agriculture Fisheries and Food. When approved, after a
local inquiry if necessary, the scheme would be laid before Parliament
in an order subject to negative resolution.’' t 1s important to nocte
that the members of the Royal Commission clearly envisaged that the
proposals for schemes of management would be submitted whilst the
registers remained open to registrations or objections:

"By the latter part of the twelve year period, a great many of
the more serviceable commons should, we believe, have schemes of one
kind or another in operation and would, therefore, have been inspected
and recorded on maps." ?

The final major recommendation concerned the question of public
access. The Royal Commission recommended that all common land should
be available to the public for access as of right although there would
be conditions attached to the exercise of the right to ensure that the
commoners would not be inconvenienced unduly.® The members of the Royal
Commission obviously believed that the major function for common land
in the future was to benefit the public:

“In a sense, the interest of the vanished commoners in keeping
the land open would be bequeathed to the public by virtue of the latter's
possession of a right of access."®

The major recommendations provided a sound framework within which
the modern role of common land could have evolved. Although there are
potential flaws in the proposals, the combination of the registration
and management schemes might have been sufficient to prevent the existing
state of uncertainty. However, the Commons Registration Act 1965,
hereinafter called the 1965 Act, which resulted from the Royai Commission
Report did not even attempt to bring all the recommendations into force

and, therefore, the problems which were facing common land have been

only partially solved whilst new problems have been created.
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D THE COMMONS REGISTRATION ACT 1965

1 The Aims of the 1965 Act

The aims of the 1965 Act were to commence a remedy for the existing
defects in the law relating to common land, to provide a sound basis
upon which further legislation could be made, to enact part of the
recommendations of the Royal Commission and to carry out these three
aims without altering the nature o extent of subsisting rights.

The existing defects included difficulty in understanding the
common law and in using the land without being involved in lengthy and
extensive procedures laid down in protective legislation such as the
Commons Act 1876. The 1965 Act assisted in simplifying the common 1law
to a limited extent by ensuring that a final decision was made as to
the existence and extent of common rights. After all the registrations
have become final the register will provide details of the existence
of the rights making a knowledge of the common law less important though
not necessarily useless. The requirement for the quantification of
all grazing rights will ensure that the doctrine of levancy and couchancy
will become obsolete but not until all registrations are final.

The problems surrounding public access' were not affected by the
1965 Act in view of the saving of the Law of Property Act 1925, section
193.

It is clear from the wording of the 1965 Act and the comments
made in the debates of the House of Commons® that the 1965 Act was merely
an initial step-in a process tu promote wider and more profitable use
of the land which became registered. Two of the sections in the 1965
Act contain the phrase "as Parliament may hereafter determine"® and
whilst the words are of no legislative force they do indicate a future
intention. References may be found in Hansard to:

“the management scheme stage to which we look forward after five
or six years, or some such period of time"
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The 1965 Act provides for the registration of the land, the rights over
it and details of its ownership but makes few substantive changes in
the law relating to it.

The 1965 Act endeavoured to prdvide a sound basis for future
legislation by providing a degree of certainty. The public registers
would have details of common land and town or village greens, the rights
over that land and there may be details of ownership. There are
limitations upon the extent of the certainty such as the provision in
section 4(3)' that where the land is registered under the Land
Registration Acts 1925 to 1936 (as they then were) no person shall be
registered as the owner. However, there i1s no doubt that when all
registrations are final there will be far greater certainty than existed
before the 1965 Act was passed.

The recommendations of the Royal Commission were extensive and
envisaged that the management aspect would not be separated from the
registration aspect. The 1965 Act does not refer to the question of
management at all and so it is clear that Parliament did not intend
to adopt the entirety of the Royal Commission's recommendations. So
far as the registration proposals are concerned, the Royal Commission
proposed a far longer period for registrations and objections to be
made and they proposed an appeal from a commons commissioner to the
Lands Tribunal rather than the High Court. An interesting point concerns
the question of quantification of rights. The Royal Commission
recommended that there had to be quantification?® but at least some of
the members were not in agreement with the method contained in the 1965
Act.?

The substantive changes in the law relating to common land are
few in number but have created a good deal of controversy. The problem
has been aggravated by the refusal of those promoting the Commons

Registration Bill to acknowledge that any substantive changes were being
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made at atll. Mr Frederick Willey stated

”I.think that these are ancient rights which ought to be reccgnised
and our endeavours, as far as registration goes, should be to register
those rights as accurately as possible.” !
Section 152requ1red numbers to be specified in every single case. On
some commons the rights had not been reduced to numbers and, in the
case of a right in gross created by grant, did not need to be. The
intention not to change the nature of the rights could not succeed.

The acknowledged aims of Parliament were satisfied if only
partially by the provisions of the 1965 Act. However, its effects were

more far reaching than had been envisaged. Not only were old problems

dealt with inadequately but entirely new ones were created.
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2 The Provisions of the 1965 Act and Related Statutery Instruments

The registration recommendations of the Royal Commission were
adopted in a modified form whilst those relating to management schemes
and access were left to be included in subsequent legisiation and
changes were made to the registration proposals including a substantial
reduction ih the period of time during which registrations and objections
could be made. The legislation consisted of the Commons Registration
Act 1965 which contained extensive powers to make regulations and the
synopsis which follows includes the provisions made by those regulations.

The 1965 Act provides that the registration authorities are to
be the county councils, county borough councils or the Greater London
Council in which the land in question is situated. The authorities
are to maintain two registers, one for common land and one for town
or village greens, which will be available for public inspection. Each
register is to have three sections, the first for land, the second for
rights over that land and the third for the ownership of that land.

The authorities were to accept applications for registration from any
person or the authority could make registrations on its own initiative.
Registrations had to be made within a certain period' and late
applications could not be accepted. Where an application was made to
register rights of common of pasture the number of animals to be grazed
had to be specified.

The original reqgistrations were provisional only and the
authorities had to take prescribed steps to publicise the registrations
in order to attract objections from the public. Once apn objection
was made the disputed claim came before a commons commissioner unless
the objection was subsequently withdrawn or the registration cancelled.

The 1965 Act provided for the appointment of Commons Commissioners from
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whose decision a person aggrieved could appeal to the High Court.
Where no-one was registered as the owner of the land registered
under the Act the question of ownership was to be referred to a
commons commissioner. I[f the commons commissioner was not satisfied
that any person owned the land ard if the land was a town or village
green the Commissioner had to direct the authority to register the
appropriate local authority as the owner. Unclaimed common land was

to be vested "as Pariiament may hereafter determine". No such
determination has been made at the present time.?

Certain land, 1nc1uding the New Forest, was automatically exempt
from the provisions of the Act and other lands could be exempted by
order of the Minister.’

There are provisions to regulate the relationship between land
and rights registered under the 1965 Act and land registered under
the Land Registration Acts 1925 to 1971. Rights of common are over-
riding interests which did not require registration under the Land
Registration Acts and the provisions in the 1965 Act are far from clear.
However, rights which were registered under the Land Registration Acts
did not have to be registered under the 1965 Act and, conversely, once
registered under the 1965 Act could not subsequently be registered
under the Land Registration Acts. The owner of land registered under
the Land Registration Acts could not be registered under the 1965 Act.
Land, once registered under the 1965 Act, becomes subject to the
compulsory registration provisions of the Land Registration Acts.

There are provisions relating to amendment and rectification of the
register. Minor amendments were made to the law of prescription to take
account of periods during which the land was requisitioned or animals

could not be grazed for reasons of animal health.
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The provisions of the Law of Property Act 1925' relating to access
to and the enclosure of common land were expressly saved. The 1965 Act
contained an interpretation section which included a definition of a
town or village green and a description, which was not exhausfive, of
the type of rights to be regarded as common rights for the purposes

of registration.
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3 The Effects of the 1965 Act

The 1965 Act has both short and long term effects which must
be distinguished. The immediate effects are generally undesirable but
may be acceptable when considered with the long term advantages.

The problem of delay with consequent uncertainty has been far
greater than was originallyanticipated.' In March 1978 26,400 disputed
registrations remained to be heard and it was anticipated that these
would take eight to ten years.® Uncertainties have been created for
those having an interest in the registration if not in the land itself.
For the landowners, it has proved difficult to dispose of land in respect
of which there are provisional registrations and use of common land or
town or village greens for some other purpose has been further impeded.

Mistaken registrations have created problems for those wishing to
deal with the land and the ease with which a registration could be made
has increased the likelihood of mistakes being made.

However, the permanent effects of the 1965 Act are more significant.
A new method of creating common rights has been established because
uncontested registrations automatically became final® after the
appropriate period without any further investigation. Rights which
existed before the passing of the 1965 Act have been reduced or
extinguished. The reductions have been brought about by the quantification
provisions.4 The extinguishment has been the result of failures to
register existing rights. It was in the interests of the landowner that
as few rights as possible should be registered over his or her land
because the value of the land increases as the number of rights over it
is reduced. In the remoter parts of England the landowner would be
likely to be in a position of power over the commoner, particularly
where the commoner rented additional land from the landowner. It would

be possible to exercise influence over the commoner to discourage him
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from registering his rignts. Rights have remained unregisterec simply

by omission or by a misunderstanding of the provisions of the 1965 Act.
The consequences of a failure to register rights are far from clear

and have been the subject of substantial litigation including the cases

of Central Electricity Generating Board v Clwyd County Council' and

Corpus Christi College v Gloucestershire County Council®; both cases

will be considered in detail.’

A further long term effect of the registration provisions is that
the nature of common land or town or village greens has been changed so
that it no longer enjoys a capacity to adapt automatically to the
changing needs of the local community. By requiring registration of these
areas Parliament has declared that they have certain immutable
characteristics. An examination of agricultural history reveals that
as the needs of a farming community have changed so the land subject
to common rights has changed. Although a similar process might be
possible theoretically with the use of deeds of grant and surrender the
practical consequences are that the identity of certain pieces of land
as common land or town or village grecens will have become fixed in the
minds of those involved in the registration process and so spontaneous
changes in land use will be less likely to occur. Eventually, the
influence of the registration process will recede and the fluid nature of
the land may return but, if so, the information in the registers will
cease to be reliable.

The 1955 Act has helped to censure that certain areas of open land
will be unavailable for development because technically rights of common
do subsist even though they are unexercised. It has also ensured that
unenclosed land used by the public for air and exercise will become
enclosed because ancient common rights have not been registered through

lack of interest.
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The regulations made under the 1965 Act' have made provision
for searches of the registers to be made originally at a low cost.
However, the cost was increased by over 300% in September 1980.°
The service is extremely valuable to the busy practitioner and reduces
the time spent in investigating titles to land whilst reducing the risk
of error.

The investigations by the commons commissioners into every
disputed claim has resulted in a clarification of the common 1law
regulating common land or town or village greens. It is receiving closer
attention than over the past one hundred years.

The effects both of failure to register rights and of failure to
object to a registration of land have been the subject of
litigation. It has become clear that a failure to register rights results
in their being extinguished,” but it would seem that the land cannot
subsequently be removed from the registers simply on the basis that

&
there are no subsisting rights. The effects of failure to object have

been demonstrated to be less far reaching.S It has been decided that a
commons commissioner can hear an objection to a registration of land even
where no formal objection was madel
Finally, the effect of the registration is to provide certainty
so far as the identity of common land or town or village greens
and rights over it is concerned. Unregistered land is neither common
land nor a town or village green and unregistered rights cannot be
exercised. The entries relating to iand and rights are conclusive
evidence of the matters registered although only at the date of registration.

Eventually the previous problems of uncertainty will be reduced.
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£ THE FUTURE OF COMMON LAND

1 Parliamentary Activity

[t is clear from the reporls of Hansard that Parliament
envisaged a second stage of legislation where provisions would be
made for the establishment of management schemes to regulate the use of
registered land. The further legislation would also provide for the
vesting of registered common land without a registered owner.

The Department of the Environment has produced an Inter
Departmental Working Party Report' (hereinafter called the Working
Party Report) which states:-

“Second stage legislation on common land has always been
contemplated as a follow-up to the fact-finding registration exercise
under the Commons Registration Act 1965 ..."*

However the Working Party Report makes it clear that further legislation
will not be enacted for some considerable time.

"The time for registrations elapsed in 1970 and Commons
Commissioners are settling those which are disputed, a task which is
likely to occupy them for some years to come. Nonetheless, the
Department of the Environment concluded that a start should be made
with preparations for the next stage."’

It would appear from the Working Party Report that the new
legislation would contain provisions regarding public access, management
schemes, the prevention of inclosure, the rectification of the register
where mistakes have occurred, the vesting of unclaimed land and the
merging of the registers relating to common Tand and town or village
greens.

Comments upon the Working Party Report have been invited from
various national bodies and societies including the Commons Open
Spaces and Footpaths Preservation Society. Apart from the provisions
concerniﬁg public access and management schemes, which were envisaged

when the 1965 Act was drafted, the additional provisions have been

necessitated, either in whble or in part, by the workings of the 1965 Act.
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2 Conclusion

It is no lTonger possible to regard common land as a feature of
the agricultural landscape adapting to the needs of the local community.
It has remainec¢ unenclosed to enable it to be used by the commoners but
its appearance has helped to create a belief that it belongs to the
public and consequently that a general right of access exists.

Parliament has granted Timited rights to the public but impatience to
formally confirm the existence of such a right is evidenced by three
bills which have been introduced into Parliament although none has been
enacted.

In the future, the emphasis for common land will be upon recreation
and upon making the land available to the general public. The commoner
who may have either lost his rights altogether or suffered a reduction
in the extent of his rights during the registration process under the
1965 Act will diminish in importance and therefore the value of the land
to the landowner will increase. The 1965 Act represents an attempt by
Parliament to reduce to facts and figures, a method of farming which was
not based solely upon precise measurement. Inevitably, commoners have
suffered and common land has been lost. However, it is even more
unfortunate that the vehicle used to register the land and rights is

“... not altogether easy to follow. It is not, perhaps, a model

of clear and concise Parliamentary drafting."?
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PART CNE

THE HISTCRY OF CGMMON LAND BEFORE 1926

INTRODUCTION

“We are encumbered by a mass of Anglo-Saxon laws and I wish to
goodness that someone would send those laws packing, bag and baggage". °

The law relating to common land relies upon words and concepts
which are more appropriate to medieval society.. It is essential to
study the origins and subsequent development of common land in order to
establish a background which makes the common law and subsequent statutes
more comprehensible.

It is impossible to state precisely when common rights first came
into existence. Common land is considered to be of immemorial antiquity
and certainly older than the manorial system with which it is genefa1]y
associated.? An initial qualification must be made; inevitably, there
would be substantial geographical variation. The type of land and the
presence of invaders would lead to considerable differences in the speed
at which identifiable rights would emerge and in the form which they would
take. In addition, the agricultural methods of the inhabitants of a
particular area would influence the emergence of rights because a settled
community will tend to develop a more complex property ré]ationship amongst
its members than a mobile group:-

"In those societies which practice shifting agriculture, moving on
every tew years as a newly cleared cred becomes oxhausted, people are
unlikely to establish a permanent relationship with a particular tract of
land; but where settled agriculture is practised, durable rights may come to
be recognised as residing in particular individuals or groups."’

Writing in 1896 and 1897 F W Maitland” provided a detgi]ed analysis

of the Domesday Book and made reference to the existence of rights over

land which are mentioned in that book.
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“In the hundred of Coleness in Suffolk there is a pasture which
is common to all men of the hundred.' but as might be expected, we
hear little of the mode in which pasture rights were allotted or
regulated. Such rights were probably treated as appurtenarces of the
arable land:-

hid ';The canons of Waltham ciaimed as much wood as belongs to one
ide

If the rights of user are known no one cares about the bare
ownership of pasture land or wood land."’

Maitland was not concerned, primarily, with the history of
common rights but he gives his opinion that the Tand could not be
regarded as owned by any individual because the question of ownership
would be unimportant to the local inhabitants. He believed that in
the seventh century there was a large mass ofvlandowning ceorls and
" that many villages were peopled at that time and later by free
landowning ceorls and their slaves® Therefore Maitland regards
rights over land as being in existence before the ownership of the
land had been settled. He dismisses the suggestion that the lords
are the holders of the waste because the landholders are free to
withdraw themselves and seek other lords. He does not accept that
the land could be res nullius. It is his opinion that

“The fate of these lordless communities .and of -their waste
was still trembling in the balance when King Harold fell."®

If the opinions of Maitland are accepted then rights of common
in the modern sense could not be said *o exist in the free communities
which he mentions until the cwnership of the waste was vested in
someone other than the rightholders. 1he exposition of the origin
of the manor given by Maitland has been subjected to modification®

although 1t has seldom been questioned as a whole.

With Maitland's opinion may be contrasted the theory that common

rights were granted to compensate for property rights lost in some other
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way . The second theory would demend a competent grantor and a competent
grantee and in view of the regional variations to be found and the
waves of invasions suffered the theory of Maitland is preferred.

1t would be inappropriaté to dwell for too long upon the theories
regarding the origins of common land. However, there are several
pieces of evidence establishing that rights analogous to common rights
existed before the Conquest. For example, although the earliest
records of Dartmoor are from the early thirteenth century, they give an
indication of the earlier history of the moor. The records show that
it was the =2stablished custom for all the inhabitants of Devon to have
common grazing over the moor with the exception of the inhabitants of the
Boroughs of Totnes and Barnstaple.” The significance of the exclusion
of these two boroughs is that they were founded in the middie of the tenth
century and it is probable that they were excluded because the rights
had come into existence before the boroughs were established.

The establishments of the royal forests provides further information
concernihg the emergence of common rights. When a royal forest was
designated a detailed and onerous code of 1aw§ applied to 1it. .So
far as the New Forest is concerned it would seem that it became
designated a royal forest in 1016 when Canute issued his Laws at
Winchester.” Royal forests were also established at Aéhdown in Sussex
and on Dartmoor in-Devon. It is sigmificant that both the- Saxon and
Norman kings reserved the rights of the commoners over the surface
implying that the rights were already in existence.

There is more evidence availavle concerning the agricultural
methods used in Kent. Andread's Weald was a large area of woodland
which may have been common to the whole of Kent. There are eighth
century charters which confirm thal the woodland was used in coumon by

numerous villages. It is conceivable that these practices date back to



the fifth century when settlements first commenced in Kent or possibly
even earlier.’

The Taws of Ine (688—726) are often used as authority for the
existence of an open field system of agriculture in Wessex in the
seventh century.? The relevant portion of the text reads as follows:-

“If husbandmen have a common meadow or other share-land to
enclose, and some have enclosed their share while others have not, and
if cattle eat up their common crops and grass,then let those to whom
the gap is due go and make amends to the others who have enclosed their
share"

However the passage is of little assistance in providing
information upon the existence of common rights whether or not it
provides evidence of the existence of an open field system.

The evidence referred to confirms that the concepf of rights to
take the produce of an area of land was familiar to the inhabitants of
England prior to 1066. However, if the theory of Maitland is accepted,
rights held in common with the owner of the soil cannot exist until the
question of ownership has been decided. As the population of England
increased, it created a greater demand for the land available and
necessitated limitations upon the use of the land. The question of
land ownership became more significant when competition for particular
areas arose and so the rights of conmon came into existence and became
more closely defined as the population increased. The first restrictions
to appear were those concerning user of the land by the inhabitants of

a certain area.

"In the nundred of Coieness in Suffolk, there is a pasture which
is common to all men of the hundred"4

The rights then became restricted to the inhabitants of smaller areas
such as a particular manor, borough or vill. The restrictions
subsequently related to the class of inhabitant and, finally, a Timit
might be placed upon the number of animals which the commoner could use

to exercise the rights. This final limitation is known as stinting and



it could take one of two forms. First, the quantification of the
right could be assessed in accordance with the capacity of the commoner's
holding to ‘over winter' the animals using only its own produce. This
rule is known as the rule of levancy and couchancy. However, by the
thirteenth century, a second rule had evolved whereby only a fixed
number of animals could be grazed. The second rule was not applied
unless there was a possibility of over grazing or 'surcharging' the
common. Common rights were originally undefined practices which became
more closely circumscribed, the process continuing to modern times with
section fitteen of the 1965 Act providing the most recent Timitation
by requiring that rights registered under that Act must be limited by
a specific number.

The precise origins of common land are uncertain but analogous
rights existed before 1066 and after the Norman Conquest the rights
formed an integral part of the manorial system and become more closely

defined.



I THE MANORIAL SYSTEM AND COMMON LAND

The manor was one unit of land ownership which might or might
not correspond with one village and which was held by the lord of the
manor, having been granted to him either directly or indirectly by
the Crown. The manor was also an administrative unit and within each
manor the lord held a court where disputes between his tenants and
those of neighbouring manors could be settled. Within the manor, the
system of cultivation would be closely regulated and customs developed
concerning agricultural methods and land tenure. Whilst allowing for
local variation, the common law, which was an amalgamation of the most
prevalent features of customary law) regarded a manor as possessing
certain essential features.

The lord of the manor was deemed to have been granted the manoy
either mediately or immediately by the King and, in turn, the lord was
deemed to have granted land within the manor to his free tenants who
were also tenants in fee simple. The lord had unfree or customary
tenants, who became known as copyholders, whose position was eventually
protected by the Kiné's courts but initially, the customary tenant, or
villein, was in a very weak position being entitled to his holding at
the will of the lord although the position did improve and he became
known as a copyholder who was entitled according to the custom of the
manor. Finally, there were usually landiess cottagers who existed by
taking the produce of the waste land according to custon.

The manorial lands were of three types, the demesne, the open
fields and the waste. The demesne lands remained in the control of
the lord, the open fields were farmed in strips by the free and
customary tenants and the waste was uncultivated its produce being

regarded as available for all the tenants and landliess cottagers of the



manor and where the waste was contiguous with that of another manor the
inhabitants of the adjacent manor might be considered entitled to the
produce of the adjacent waste. The law was recognising a factual
situation because it was inevitable that animals from each area of

waste land would warder over the entire area, the wastes being unfenced.

The open fields and the waste are the most important cétegories
of land when considering common rights. The open fields could be
arable, meadow or fallow in any particular year. Beasts might be
tethered upon the fallow field for the year and the cultivated fields
would become available for grazing by the beasts of those holding
strips in the open fields after the harvest. The produce of the
waste was available to wider categories of individuals and the range
of products was wider than that of the open fields extending to
underwood, turf, peat, beechmast and acorns, sand, gravel, stone or
fish as well as pasture.

The common Taw drew a distinction between lands which were used
in common for part of the year and those available for the entire year.
The former were referred to as commonable lands although this is not
a term of art. The lands are often available for pasture from
12 August,(Lammas Day) to 25 March (Lady Day) and if so may be referred

to as Lammas land or half year land. 1t was stated in Grand Union Canal

1

Company v. Ashby that common land does not include commonable land

but the definitions employed by statute have almost invariably included
commonable land® and so the distinction is of little significance.
Common rights were divided into four distinct categories’ known
as appendant, appurtenant, pur cause de vicinage and in gross, the
right beingbattached to land in the first three cases. Common
appendant originates from the right of the freehold tenants to pasture

cattle upon the manorial waste and it is limited to rights of pasture.



The right canrot be severed from the land and the rule of levancy and
couchancy® is used for the purposes of quantification. Common
appurtenant originates from an actual or presumed grant and is not
limited to common of pasture. The right may be for a number certain
and, if so, can be severed from the holding. Common pur cause de vicinage
ariseswhere the wastes of two manors are contiguous® and is restricted
to common of pasture. The rights must be mutual and must not differ
materially. A commoner claiming this right must be the owner of a

right of common appendant or appurtenant in his own manor. Common in
gross is a right unconnected with any holding although it usually arises
where a right appurtenant has been severed. The right can be claimed

by prescription but only if it is quantified.

The subject matter of the right could vary considerably and the
older authorities even refer to rabbits, birds, tin and lead.® However
the more usual rights are known as rights of pasture, pannage, estovers,
turbary, common in the 5911 and piscary. The right of pasture extended
to any animal the land would support unless the right was appendant
when it was usually restricted to horses, oxen, sheep and cows.

Pannage is the right to let swine feed on beechmast or acorns although
the word sometimes refers to a payment made for the annual grant of

such a right. Estovers reférs to a right to také timbeerr underwood
from a wood or waste land. There are various categories including
greater and lesser housebote, firebote, cartbote, ploughbote or wainbote,
hedgebote, fencebote or haybote which authorisc the taking of wood for
repairs to houses or agricultural tools, fuel, repairs to gates or

fences and the taking of furze, fern or heather for fodder or litter.

The extent of the right is usually goverened by the needs of the dominant
tenement, thus precluding the sale of the produce. Turbary is the right

to take peat or turves for fuel to be used only in the commoner's



house. Common in tie soil is the right to take sand, gravel, stone,
clay and sometimes coal from the waste sufficient for the commoner's
consumption. Piscary ié the right to take fish from a private stream
or pond for use in the conmmoner's housc.

The common law developed a system of regulaticn for the rights
which had been exercised for a considerable time and Tocal variations
could be determined by custom. However, methods of agricuiture were
changing as the population of England increased and the manorial
system became inadequate to cope with the inevitable demand for greater

productivity.



11 COMMON LAND AND INCLOSURE

Inclosure took place over a considerable length of time, at
varying speeds, by several methods and for numercus reasons. The
process whereby the vast majority of common land in England became
inclosed cannot be explained simply.

A The Reasons for Inclosure

The most significant factors causing inclosure to take place
were as foliows:

i) the rising population necessitating the use of more land for
building and an increase in agricultural productivity,

ii)  the desire to specialise in particular crops,

iii) the great expansion in the woollen manufacturing industry
and

iv)  rising meat prices.

The increase in population took place in two distinct phases
the first of which was from 1066 to 1348 when it gradually increased
to perhaps just under four millions resulting in uore intensive use
of the waste lands. Heaths and moors were brought into cultivation
and common rights became moreréiosely defined. New villages were
~established and those with names such as Somercotes® or Somerton

indicate that the land was previously used for summer grazing only.

On the

O

|
V]

ipland commons, steps were taken to defline boundaries as in

1279 when the tenants of Fountains Abbey on the Kilnsey Moors and those
of Salley Aobey on the Arncliffe and Litton Moors in North Yorkshire
agreed a boundary and erected markers.” On lowland commons, however,

the pressure was even greater and restrictions upon the numbers of

animals which a commoner could graze known as stinting were introduced.



The manrer of restriction varied in severity from the rule of levancy
and couchancy to strict rules defining the precise numbers of animals
for grazing upon commons with a Targe number of commoners. In 1256 at
Bescaby a commoner was entitled to graze only two horses, four oxen
and cows, thirty sheep, four pigs and five geese with followers or

of fspring for every yardland® of arable held in the open field.?

The inclosure of common lTand took place in some manors and was
achieved by licence from the lord of the manor because he retained a
limited right of inclosure. However, this power was capable of abuse
and in 1235 the Statute of Merton restated the extént of the lord's
right stating that sufficient common pasture had to be left for the
free tenants of the manor. The inclosures were carried out both by
the Tords for themselves and by licence from the lords for their
tenants.

Then, in 1348 the commencement of the Black Death eased the
pressure on common land by reducing the population of England
ultimately by almost half. Lords were obliged to seek tenants to
cultivate the land and wages rose as a result. Villages and hamlets
were abandoned and cultivated land reverted to waste.” The manor
court rolls of Wimbledon in 1480 provide details of a grant of lands

"thch from aﬁcient timé were arable Tands, and now and for many

years the said lands are so grown and choked with brambles, thorns and
furze that for many years the lords ... ... vreceived no profits

[T]

therefrom. :

The population did beqin to increase again but it was not
until the late sixteenth century that the population had risen to the
level it had attained immediately before the Black Death.

From the late fifteenth century onwards, the pressure upon
common land was renewed and although the rising popuiation was a

contributory factor, there were other important influences.
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There was a desive for greater specialisation to make more
profitable use of the land but so long as the open field method of
farming continued, specialisation was impossible. Therefore where 1t
was desired to concentrate upon a particular crop inclosure was
inevitable. Kent and Essex were both counties in which open fields
had virtually ceased to exist by 1500 because of their intensive
cultivation of fruit in Kent and vegetables and hops in Essex.

Inclosure enabled agriculture to become more productive and it
encouraged innovation. A trend developed in the sixteenth and
seventeenth centuries of sowing leys, or temporary grassland, on land
which usually supported crops. The ley enabled the overworked plough-
Tand to rest and improve' and constituted a further variation in the
cycle of crop rotation. Inclosures were often made to enable leys to
be sown. |

Further reasons for inclosure were rising meat prices and the
expansion of the wool industry which made wool and meat production
particularly attractive to the landowner. Therefore, land was
inclosed to provide grazing for sheep and cattle. When compared with
arable farming, pasture farming was not as labour intensive and so
inclosure for grazing was associated with unemployment and rural
depopulation creating hostility amongst former commoners. Inclosure
of lTand for pasture took place mainly between 1475 and 1550 and was
concentrated in the midiand counties of Leicestershire, Warwickshire,
Morthamptonshire and Bedfordshire.”

One relatively minor reason fér the inclosure of land in
Elizabethan times was the ambition of lords of the manor who wished
to enlarge their houses and establish deer parks around them.
Predictably, inclosure for such selfish reasons was the source of

unrest amongst commoners.
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From the late sixteenth century until the mid nineteenth
century the rising population became a more and more significant
factor in the disappearance of common lands. Larger numbers of
houses were needed, there were greater demands for food but, as
towns increased in size, land was needed for recreation and, for
that reason, common land did not disappear completely. Towns such
as Liverpool and, more recently, Tunbridge Wells, grew up on comﬁon
land. Birmingham doubled its population from 35,000 in 1760 to
70,000 in 1800 and the last of its heathland was inclosed in 1799.°
By 1807 the commons of Oldham had been inclosed and built upon.
Building land near London was particularly valuable and so the lords
of the manors had a substantial incentive to inclose the land but
they met with determined opposition® and there remains approximately
2,600 acres of common land within Greater London.’

A substantial amount of common land was lost because houses
were built upon it but even more was lost as a result of changes in
agricultural methods designed to increase productivity. Those who
wished to inclose regarded common land as badly managed, the animals
on the Tand as poor and diseased and the commoners as idlers. The
open fie]d system discouraged innovation and resulted in time
wasting as the farmer moved from one strip to the next. It penalised
the farmer who Tooked after his land if he had the misfortune to
hold strips next to a lazy farmer who allowed weeds to grow. Because
the cattle were mixed together it was harder to control diseases and
impossible to experiment with cattle breeding. O0Often the crop
rotation did not provide sufficient winter feed stuffs and so, each year,

it was necessary to kill and salt a proportion of the cattle.®

Inclosure enabled farmers to experiment and specialise. For

example, by growing root crops such as turnips a farmer could provide
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winter feed for his cettle and elimirate the wasteful fallow yea}
because the root crops allowed the scil to rest from supporting

grain crops. Robert Walpole, together with other Norfolk farmers,
developed the Norfolk four-course rotation of turnips, bariey, clover
and wheat which was made populer by Lord Townshend.® Inclosure resulted
in the increase of agricultural productivity benefiting landowners

and the larger tenant farmer.

The reasons for inclosure were varied and their significance
depended upon the circumstances of each particular area. However, the
rising population and the agricultural revolution were of general
importance. Just as there was more than one reason for inclosure

so the methods of inclosure were varied.

B. The Manner of Inclosure

Reference has been made® to the power of the lord of the manor
to inclose or approve any land of the waste so long as sufficient
land was left for the freehold tenants to pasture their beasts levant
and couchant. It was for the landowner to prove that there was
sufficient land left for the free tenants and he could not approve
against commoners with rights of turbary, common in the soil, estovers
or pannage. The rule was affirmec by the Commons Act 1236 and extended
by the Commons Act 1285, which is still jn force, by enabling the
lord to inclose against the tenants of a neighbouring manor who had
rights of pasture over land within the manor.® It is unclear whether
the statutes were designed to facilitate inclosure by emphasising the
lord's power or to discourage it by stressing that sufficient pasture
must be left for the free tenants.* In any event, the power existed
and so farms were created as a re;u]t of approvemenf carried out by

licence or charter from the lord.
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A second possibility was inclosure by agreement between the lord
and the commoners. The manor court provided a valuable forum in which
weighty decisions about the farming of the manor could be made. In
addition to the making and enforcement of by-laws upon every conceivable
topic, the manor court took more far-reaching decisions upon the future
of the Tand. 1In 1697 the inhabitants of Barrowby in Linceolnshire
agreed to plough up one third of the common and put down an area of
arable land to grass when the grass on the common had become unwholesome
and the arable land impoverished by constant ploughing.? The decision
provides evidence of the powers of the manor court and also indicates
the fluctuating nature of common land.”> Inclosures arrived at by
agreement were often confirmed by decrees of the Chancery Court.

However it is obvious from the reasons for inclosure® that the
agreement of all the commoners would not invariably be forthcoming,
particularly where the landowner wished to take up sheep and cattle
farming with its attendant threats of unemployment. The power to act
by majority was needed to enable the wishes of those with very small
acreages to be disregarded. In addition, the landowner wanted the
power to redistribute the land so that the open field system disappeared
and separate farms could be established.

| The only method of achieving the radical changes desired was to
obtain a private Act of Parliament. A majority of the landowners, by
acreage, petitioned Parliament stating their desire to inclose the
land and the signatures had to represent three-quartcrs of the land
desired to be inclosed. The opponents of the proposed inclosure were
entitled to submit a counter-petition but rarely did so. The act
appointed three, five or seven commissioners whose task it was to
survey the land, ascertain the ownership of land and rights and make

an award. It was the award which set down the holdings which each
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inhabitant was to receive in proportion to his previous holding of
arable land and common rights. The changes made to the geography of
the area inclosed were considerable and the commissioners had the
power to make provision for new roads to give access to the farms
which had been created.*

O0fficial opposition to inclosure diminished after 1640 and the
number of private Acts in each decade gradually increased. Before 1727
there were 26 Acts, but by 1760 there had been 229. Some of the Acts,
such as that for Higham-on-the-Hill in Leicestershire in 1801 where
inclosure actually took place in 1632, merely ratified existing
inclosures and so the number of Acts is not necessarily an accurate
guide to the area of land actua]fy inclosed in any particular year.?
In 1801 the General Inclosure Act received the Royal Assent and, as
a result, the procedure for inclosing land was simplified further.
Certain clauses were standardised making the process cheaper. The
Act provided evidence of the serious problems which had to be solved
in balancing the interests of lord, rector and freeholder because
attempts had been made to draft a Bill providing a process for
inclosure withéut recourse to Parliament. However those attempts
had failed and the Act was the greatest s1mp]1f1cat1on wh1ch cou]d
be made if competing 1nterests were to be protected adequately.’

Acts of 1834, 1836 and 1840* facilitated the inclosure of open
arable fields and meadows but it was the General Inclosure Act of 1845
which was the most comprehensive. It extended to a very wide range of
Tand including commonable land, gated pastures where the landowners also
owned the rights, land subject to rights of sole vesturef and lot
meadows: The 1845 Act authorised inc]osure‘of ancient arable and
common meadows without parliamentary sanction so long as the land to

be inclosed was not in the neighbourhood of an urban area. However,
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within seven years, the power to inclose without parliamentary sanction
was removed*® except in an extremely limited number of cases which were
governed by particular statutes.’? Therefore, the most important
provisions of the 1845 Act are those which lay down the procedure to

be followed where land is to be inclosed with the sanction of
Pariiament.

The procedure was significantly different from that which
prevailed when private acts were used because a statutory body, the
Inclosure Commissioners, was set up with a duty to hold local inquiries.
Assistant Ccmmissioners held the inquiry into fhe local conditions and
reported to the Inclosure Commissioners who considered the report having
regard to
a) "the health, comfort and convenience of the inhabitants of any
cities, towns, villages, or populous places in or near any parish in
g?lﬁgtz?e land proposed to be inclosed or any part thereof shall be

and

b) “"the advantages to the proprietors of the land to which such
application shall relate" °

and if they were satisfied that the proposed inclosure was expedient,
the terms and conditions had to be set down in a provisicnal ordev
which was publicly notified in the parish. After publication, the
'proviSiona]vordék was included in the general repb;t of-the Commissioners
so long as they were satisfied that
i) persons whose interests were not less than two-thirds of the whole
interest in the land
and
ii) if the land was waste land or otherwise owned by the lord of
the manor, such lord consented to the provisional order.

The 1845 Act is evidence of an important change in emphasis, from
a concern with strictly enforceable rights to an interest in the general

well being of the local inhabitants. The value of common land for
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non-agricultural purposes was formally acknowiedged.

The Commons Act 1876 attempted to lay even more emphasis upon
the importance of the interests of the local inhabitants whether
commoners or not. The preamble introduces a new expression “the
benefit of the neighbourhood" and states that the phrase in the 1845
Act concerning the health, comfort and convenience of the inhabitants?
is included in the new expression. The 1876 Act introduced a new
procedure and, as a matter of practice, afforded greater importance to
the benefit of the neighbourhood. The substantive provisions did not
specifically state the proposed inclosure had to be for the benefit of
the neighbourhood but the provisions were interpreted in accordance
with the terms of the preamble which stated that a provisional order

"is of no validity until and unless the Commissioners have in
a report to be laid before Parliament certified that in their
opinion the inclosure of such common, if made on the terms and
conditions in their provisional order expressed, would be expedient,
having regard to the benefit of the neighbourhood as well as to such
private interests as aforesaid."

The procedure under.the 1876 Act commenced with the publishing
of notices by‘the applicants and the service of notices on the local
authority.? The applicants had to furnish information to the
Inclosure Commissioners bearing on the expediéncy of the application
“considered in relation to_the benefit of the neighbourhood as well as
private interests") The content of the information relating to both
these elements was prescribed® and it is interesting to note the
inclusion of the following words indicating the nature of the information
winich must be furnished

*as to the circumstances of any ground other than the common to
which the application relates being available for the recreation of the
neighbourhood; and in the case of a common being waste land of a manor,
as to the site extent and suitableness of the allotment, if any,

proposed to be made for recreation grounds and field gardens, or for
either of such purposes"s

Where a prima facie case was made out in favour of inclosure and

where, having regard to the benefit of the neighbourhcod as weil as
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private interests, it was expedient to procced further, a iccal

inquiry was held by an Assistant Commissioner who had to inspect the
common, hold at least one public meeting and report back to the
Inclosures Commissioners in writing.® Where the Inclosure Commissioners
were satisfied "having regard to the benefit of the neighbourhood as

" that it was expedient to proceed further,

well as to private interests
it was their duty to draw up a provisional order with the inclusion of
provisions for the benefit of the neighbourhood. The provisional
order was deposited in the parish or parishes where the common was
situated and the Inclosure Commissioners had to give notice of the
deposit. The Commissioners had to satisfy themselves that persons
representing at least two thirds in value of the interests in the
common affected by the provisional order and, where appropriate, the
lord of the manor, consented to the provisional order and, once
satisfied, the Commissioners had to certify that it was expedient

the provisional order should be confirmed by Parliament.® The
provisional order did not come into force until confirmed by Act of
Parliament.}

The complexity of the procedure is obvious and yet the Commons
Act 1876 is still in force and provides the machinery for modern
inclosures. The same procedurewhust be fo]]oWed wﬁeré a scheme of
management is to be applied to a common.’

It is clear that the manner in which inclosure could take place
became more expensive, complicated and time-consuming as the conturies
passed. A comparison of the figures which are available of the
acreage of land inclosed provides interesting information although the

figures are not entirely reliable.

So far as the waste is concerned the following details are
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available:

“ 1700 - 1760 56 Acts 74,518 acres
1761 - 1801 " 521 Acts 752,510 acres
1802 - 1844 808 Acts 939,043 acres
1845 and after 508 awards 334,906 acres “° t

Durirg the same period four and one half million acres of land
which was farmed under the open field system was inclosed under
2,911 acts and awards and ®some of that land would have been subject
to common rights.

Although the figure for awards in the period from 1845 onwards
is 508 it is important to note that the majority took place between
1845 and 1876, there being only 29 applications for inclosure since
1876 with the last in 1914.°

The manner of inclosure has changed considerably with substantial
intervention by Parliament. Since 1876, inclosure has become a very
complicated process becausé by that time the disadvantages of the loss

of such a large amount of common land had become apparent.

C The Disadvantages of Inclosure

Just as the most important reasons for inclosure varied from time
‘to time so there were diffe?énf”diSédVéntageé for thé'ﬁé?sbﬁs affected.

Depending upon which interpretation of the Statute of Merton4
is adopted, it is érguab]e that inclosure could bé used by the lord of
the manor to his own advantage whilst depriving the freé tenants of
sufficient qute upon which to pasture their beasts.

At first sight, inclosure by private act of Parliament appeared
to be more beneficial to the commoners because there was provision for
a counter-petition to be presented.® However, the practica]ities”df
the relationship between the lord of the manor and the commoners would

make opposition to a petition proposing inclosure virtually impossible.
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“But trne poorest cottager was always free to oppose a Parliamentary
enciosure bill. All he had to do was learn to read, hire an expensive
lawyer, spend a few weeks in London and be prepared to face the wrath
of powerful men in the village"?

Inclosure by private act and by award under the 1876 Act® was
expensive, with legal fees and the surveyors' and commissioners' costs to
be met and, in addition, there might be new roads to be built. The
average cost per acre has been calculated at one pound twenty-five pence.’
When each individual holding had been established, the farmer would
have further expense in erecting fencing and farm buildings and buying
in stock and agricultural implements. For the farmers with a substantial
acreage the costs would not be prohibitive but for the small farmer the
expenses could prove too great forcing him to sell his holding to a
larger farmer. Therefore, inclosure increased the number of Tandless
labourers.

Some of the commoners were even less fortunate and did not
receive any holding at all because they were uhab]e to establish a right
to use the common. MWhere a squatter could prove more than twenty years
occupation his right was usually allowed but the compensation would be
small when considered in relation to the value of being able to graze
a cow or some sheep on the coh]mon4 or to use the implements and
draught animals which had been providéd by the entire community.

During the period from 1450 to 1600 the inclosure which took
place was chiefly for pasture on which sheep and cows could be grazed.
Complaints were‘made that the inclosures were causing unemployment and
rural depopulation because the new methods of agriculture were less
labour intensive. Acts of Parliament passed in 1489, 1533 and 1536
attempted to order the re-opening of recently inclosed land. Commissions
of inquiry were appointed in 1517 and 1548 to investigate the problems

but little effective action was taken because the enforcement of the
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laws was the responsibility of the Justices of the Peace' who

were often the principal offenders. Inclosure during the period from
1450 to 1600 has been attacked for causing poverty and unemployment
amongst rural workers but there were other factors affecting their
lives including serieus and prolonged infiation. The disadvantage

of inclosure for grazing land was a contribution towards unemployment
at a time of accelerating economic development.

The disadvantages of inclosure to the agricultural community
were serious for those with few rights and little land. Eventually
the problems of these people were acknowledged. Both William Cobbett
and Arthur Young became opponents of inclosure.

"the cottagers produced from their little bits, in food for
themselves, and in things to be sold at market, more than any
neighbouring farm of 200 acres ... I learnt to hate a system that
could lead English gentlement to disregard matters like these"?

(Wi1liam Cobbett)

"I had rather that all the commons of Eng]and‘were sunk in

the sea, than that the poor should Tn3future be treated on inclosing

as they have generally been hitherto?” (Arthur Young)

HoweVer, inclosure resulted in increased food production, cattle
could be kept alive through the winter resulting in a decrease in the
consumption of salted meat and an improvement in health as a result,
the cattle produced moremanure enabling cultivation to pe-more
intensive and the new types of grasses ]éd>t6.an»im5rovement in
the quality of sheep's wool?  The agricultural advantages to be gained
from inclosure were so great that there was 1itt1e chance of any
opposition to the movement from influential gquarters. In fact, even
more sinister motives for encouraging inclosure can be found in the
Board of Agriculture reports. By inclosing the commons and preventing
the Tower orders of society from attaining economic indépendence the

"subordination of the lower ranks of society ... would be
thereby considerably secured."®
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The progress of the Industrial Revolution resuited in a rapid
increase in the number of towns and in their size. The population
of Manchester was estimafed at 30,000 in 1770, 95,000 in 1801 and
238,000 in 1831. Similar increases were taking place in other industrial
areas such as the West Riding of Yorkshire and the Midlands. Inevitably
common land was being taken for building and yet in the absence cf any
system of town planning, open spaces were urgently needed for recreation
by the town dwellers. Inclosure provided land for houses and factories
but condemned the town dweller to a 1ife without fresh air or space in
which to walk or p]ay. William Cobbett was aware of the social
consequences of inclosure of open land close to centres of population

"Wastes indeed! Give a dog an ill name. Was Horten Heath a.
waste? Was it a 'waste' when a hundred, perhaps, of healthy boys
and girls were playing there of a Sunday, instead of creeping about
covered with filth in the alleys of a town?"'

Where building land was particularly valuable, common land was
in even greater danger because the lord of the manor could spend a
considerable amount of money in lawsuits and attempts to obtain private
acts of Parliament yet still make a profit from the sale of building
leases. The disadvantage of the loss of open spaces close to large
centres of population cannot be assessed in financial terms but the
loss of Wimbledon -or CTapham-Gommong Doncaster Coimmon or the Town Moor
in Newcastie would be a serious blow to inhabitants of and visitors
to those cities or towns.

The disadvantages of inclosure were apparent to both the
commoner and the town dweller who wanted to enjoy the pleasures of the
countryside. In view of the agricultural importance of common land
and rights to the medieval economy it is ironic that the most effective
protection of common land was the result of pressure from those who

were concerned about the rights of the town dweller rather than the

commoner.
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IT11 THE PROTECTION OF COMMON LAND

Common land has beén saved from inclosure by various different
bodies and numerous metnods. The provisions of relevant Acts of
Parliament are of obvious significance but the voluntary actions of
Tandowners, pressure groups and local authorities are equally
important.

In 1508 Ralph Eccleston and his son Henry granted part of
Hackley Moss in Prescot, south-west Lancashire to the township for
use as a common pasture. In return, Henry asked that those who
used the ground should say a pater noster, ave and credo each Friday
and Sunday when they went into the church or churchyard and should
pray for the souls of his ancestors, himself and his heirs.?

Statutory protection commenced in the late eighteenth century.
Sometimes, even when there was recognition of the problem facing
those with very small areas of land or no land at all inclosure
continued but with land set aside for the poor of the Parish. By
the statute of 1782 22 George III, c83 where the lord of the manor
and the commoners consented, the guardians of the péor could inclose
up to ten acres of common Tand near the poorhouse and farm ft for the
benefit of the poor in the parish. However the General Inclosure Act
of 1801% provided a more satisfactory remedy which retainedrthé advantageous
elements of the open field system. Provisionwas made for a small
allotment to be set aside in a ring fence to be stocked and farmed in
common by those who would not have been able to affofd to fence a
small individual plot. A considerable numbers of commons which remain
are those set aside under this provision.?

After 1801 the statutory protection for common land increased

but the emphasis shifted from assisting the commoner with a very small
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acreége to recognising the growing concern of the town dweller in
maintaining accessible open spaces.

An Act of 18363prohib1ted the inclosure of land close to
London and other major towns arnd less specific provisions were
contained in later nineteenth century enactments.

Reference has been made to the use of the concept "benefit of
the neighbourhood" which appeared in the General Inclosure Act 1845°
and was named in the Commons Act 1876 Under the 1845 Act a
provisional order was necessary for land in an urban area to be inclosed
and the heaith, comfort and consideration of the local inhabitants
had to be taken into account. In addition, no town or village green
could be inclosed and the Commissioners had the power to set aside a
specified area of land for the purposes of exercise and recreation
by the inhabitants of the neighbourhood and if they did not do so they
had to give their reasons. By 1876 the importance of the benefit of
the neighbourhood had increased and, as stated? the Commons Act 1876
was interpreted in such a way that the provisional order could not bé
made unless it was for the benefit of the neighbourhood as well as the
private intefests.

The Metropolitan Commons Act 1866 ° prohibited the inclosure of
any 1and.Q1thin the"Metéopolétan Police District on 10 August 1866
thereby stressing both the importance of maintaining open Tand near to
London and the difficulties which were encountered because building
land near the capital was particulariy valuable.

The Law of Commons Amendment Act 1893 and the Commons Act 1899
afforded additional protection for common land although only in minor
ways but the Law of Property Act 1925 contained two sections which

detrimentally affected common land.
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Sections 193 and 194! provided a limited right of access for
the public and prohibited the erection of any building or fence or the
construction of any other work which impeded or prevented public access
without the consent of the Minister.® The Sections are important
because they demonstrate the misconceptions about common land which
have hampered its successful development in the twentieth century.

Section 193 provided the public with a right of access for air
and exercise to the following categories of land:-

i) Metropolitan Commons within the Metropolitant Commons Act 1866
to 1898

ii)  Manorial waéte or common situated wholly or partly within a
borough or urban district on 1 January 1926

iii) Any land subject to rights of common on 1 January 1926 in
respect of which the owner had deposited a deed.

Section 194 prohibited, without Ministerial consent, the
erection of any building or fence or the construction of any other
work which impeded or prevented public access on any'?and which was
subject to common rights on 1 January 1926.

The Tegislature was cdncerned-with the rights of those wishing
to preserve areas of open land for recreation. However, in securing
those rights Parliament enacted brovisﬁbnSVWhich Qe%e damaging to the
agricultural use of common land and, as time passed, became antiquated
and difficult to understand, yet both pfovisions are expressly
preserved by the Commens Registration Act 1965.°

Section 194 has an unduly restrictive effect upon farmers
because i1t makes consent essential before fencing to protect young
trees, shelters for animals or roadside fencing can be erected. Even
if Ministerial consent is applied for, there would be considerable

delay and expense because the Minister must have regard to the same
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considerations and, if necessary, hold the same inquiries as he is
required to do under the Inclosure Acts 1845 to 1882.%

Both Sections refe} to land subject to rights of common on
1 January 1926, a date over 54 years ago, and so the question of
wnether either section applies to a particular area of land will
involve a difficult enquiry into a past state of affairs. 127 deeds
relating to 120,000 acres of land have been deposited under Section
193 but the information is not readily accessible to members of
the general public. The question of whether either section applies to
commonable land is open to doubt. Various views have been put forward?
as to the application of these sections. The first is that the
sections apply to commonable land during that part of each year when
the rights are exercisable but not otherwise. This argument is unlikely
to be corfect because it would hardly be feasible for fences or other
works to be erected and taken down so frequently. A second argument
is that neither section applies to commonable land. However in view
of the inclusion of manorial wastes in Section 193 and the broad
definitions used in earlier statutes® it seems unlikely, at least in
the case of 'section 193, that commonable land would be excluded.

A third argument is thatﬂ;he sections apply to commonable Tand
simpiy becéﬁse this presumably would be the intention of the
legislature when the Act® was passed. However, in view of the fact
that the Inclosure Act 1845 specifically included commonable land it
is unlikely that a subsequent statute would amit reference to it
whilst presuming its inclusion. A fourth and fina] argument is that
the sections apply to commonable land only if the rights were actually
being exercised over the particular commonable land in question on
1 Janufy 1926. The effect of this interpretation would be to include

virtually all commonable land because the relevant date falls between
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harvest and the resowing of the land, or between Lammas and Lady Day.
Although the arqument may appear contrived it accords with the probable
intentions of the Xegislafure to extend protection to open areas of
land and provide the public with a right of access.

Whickever interpretation is adopted, there are ambiguities in
both sections indicating that the legislation was enacted with
insufficient consideration of the practical situations to which it
would apply. In particular, the provisions of section 194 relating to
the erection of works reveal a lack of consideration towards those
farming common land and trying to improve it by careful management.

The protection of common land was essential if it was not to be
completely lost to the developer and the proponents of intensive
cultivation. However, the legislative measures achieved their aims
by preventing any development of it whether the new uses would
encourage its continued existence or not. The interests of the town
dweller were preferred to those of the commoner;

The.protectionﬁwhich common Tand received from local authorities
has been mentioned briefly.?* The Corporation of the City of London
purchased 6,000 acres of Epping Forest in 1878 and 492 acres at
Burnham Beeches in Buckinghamshire in 1880.° Blackheath, which was
éhe site for the meeting between the victorious Henry V ang the
Aldermen, Mayor and Sheriff of London in 1415 after the Battle of
Agincourt, was placed under the Metropolitan Board of Works in 1871 and
is sécured for public use by the Greater London Council. Tie neath
extends to 270.5 acres.’ The purchase of common land by local authorities
was not confined to the area around London. Preston Moor was maintained
as ah open space although not for agricultural use and the land had
been vested in the burgesses of the town in 1253 by a charter from
Henry III. Other industrial towns, such as Oldham, lost their common

land to the deve]opers?
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The change in the Parliamentary attitude towards inclosure which
occurred in the nineteenth century must be attributed to the efforts
of a group of people who recognised the dangers of allowing inclosure
to continue unchecked. In 1865 a Committee was set up at the
instigation of Mr Doulton, the Member of Parliament for Lambeth, to
inquire into the best means of preserving for the use of the pubiic
the Forests, Commons and Open Spaces in the neighbourhood of- London.'
The Report of the Committee stated that there was no open space within
fifteen miles of London which could be reduced in area.? Whilst of
the opinion that the rights of the commoners had not been abandoned,
the Committee members felt that the commoners had transferred their
rights to the public by acquiescing in the pub]fc use of the land for
recreation and they recommended that Parliament should recognise the
transfer and confirm it by legislation.® The results of the Report
were that the Lords of the Manor of the London Commons decided to take
fmmediate steps either to commence or threaten inclosure and, in 1865,
the Commons, Open Spaces and Footpaths Preservation Society (hereinafter
referred to as the Commons Society) was founded to resist the actions
of the manbria]»lords. The Commons Society was fortunate in having
eminent members including lawyers such as Mr P H Lawrence and Mr Charles
‘PoTlock (Tater Baron Pollock) and Mr John Stuart Mill because in
several cases the conflicts resulted in 1aw suits which could not have
been successfully undertaken by the uneducated or impoverished.
Disputes arose involving numerous commons including Hampstead Heath,
Berkhamstead Common, Wimbledon and Wandsworth Commons and Epping Forest.
An outline of the dispute surrounding one of these commons will give
an indication of the type of detailed and difficu]t work which the
Commons Society undertook.

Berkhamstead Common* remains one of the largest commons in

southern England extending to 1,156 acres. In 1862 it was sold to the
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Trustees of the late Lord Brownlow for £143,000 who wanted to use the
land as an addition to Ashridge Park. Their first objective was to
remove the commoners and inclose the Common. Small plots of land were
physically inclosed and obstructions were made to the grass driveways
wnich crossed the common. The most comprehensive scheme devised by
the Trustees involved the making of a gift of 43 acres of land for the
benefit of Berkhamstead if the commoners and inhabitants of the town
agreed to release all their rights over the Common. The deed of gift
was deposited in escrow for the period of six months to provide
sufficient time for the releases to be completed. However, before

the expiration of the period allowed an iron fence five feet high was
erected by the land agent inclosing 434 acres of common and dividing
the rest in two separate pieces. There were complaints made in letters
to The Times but the solicitors acting for the trustees defended the
inclosure. The commoners consulted the Commons Society who realised
that eventually it might.be necessary to commence proceedings to
establish the illegal nature of tne inclosure. Howéver, a more practical
remedy was employed in the first instance. 0One hundred and twenty
navvies were sent by train to Tring shortly after midnight onvé March
1866 to pull down the fences as quickly as possible. The work took

a little over four hours and was completed before the land agent was
aware of'the removal of the fences.

Shortly afterwards, proceedings were brought against one of the
commoners, MrbAugustus Smith who had financed the removal operation,
and Mr Smith commenced a cross suit in the Court of Chaﬁcery claiming
that his rights and those of his fellow commoners should be ascertained
and that the Lord of the Manor should be restrained from interfering
with or inclosing thelcommon. No decision was given so far as the

action for trespass was concerned because Lord Brownlow died before the
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case could be heard. Mr Smith had no decision and he had to pay fis
own costs because there was no one against whom they could be recovered.
However, the cross suit éontinued and necessitated an investigation
into the history of the manor from as early a date as possible and
records were found which dated back to 1300. 1In 1870 the Master of
the Rolls, Lord Romilly, gave his verdict in favour of Mr Smith. The
legal proceedings were lengthy and costly but the result secured the
future of the common and provided a valuable precedent for future
litigation. Berkhamstead was not the only common over which serious
disputes arose and the work of the Commons Society spread to the whole
of England.?

It was as a result of the interest taken by Mr Fawcett,who was a
member of the Society, in rural commons and the plight of landless
labourers that a Se]ecf Committee was set up to consider the adequacy
of the procedure under the Inclosure Act 1845. The Committee decided
that where inclosure took place, the provisions made for the public
and 1abouring people were 1nadeduate and, after an abortive Bill in
1871, the situation was alleviated by the provisions of the Commons
Act 1876.°

Although the measures which effectively prevented inclosure
Werébpéésed by Parifament, it {éﬂclea}rfrom the details contained in
English Commons and Forests® that without the strenuous and dedicated

involvement of the Commons Society, substantial areas of open land
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country would have been inclosed and built upon in the
late nineteenth and early twentieth centuries.

It is interesting to note that whilst the Commons Society was
anxious to support measures which protected common land, the members
recegnised the necessity for having provisions for regulation of the

land which were sufficiently flexible:-
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“On the other had, we failed altogether in Committee on the
Bi11? to make the clauses with respect to the regulation of Commons
more elastic and workable, either by reducing the required proporiion
of assents of Commoners, or by removing the veto of the Lord of the
Manor"“?

The nineteenth century saw a radical change in the attitude of
many influential people towards inclosure. John Stuart Mill had been
strongly in favour of inclosure on the grounds that it would lead to
greater production. However after becoming acquainted with Mrs Grote
who lived in the Manor of Burnham and hearing her account of the
problems which commoners encountered Mr Mill reversed his opinion and
became an ardent supporter of the Commons Society.?

As a result of the changes in opinion statutory provisions to
prevent common land being inclosed were passed and'ultimately a limited
public right of access was given.

However, the provisions had been drafted without sufficient
regard to the practical requirements of the commoners to enable them
to farm the land efficiently and the public right of access was too
Timited, failing ‘to recognise the use to which common land would be
put most frequently in the future. The‘efforts of the_COmmons Society
had ensured that substantial -areas of common land would survive into
the twentieth cehtury but failed to provide a framgwork‘withip_which
the ]andrcodfd’fu{fi{;tﬁe Qarisﬁs fuhctions assigned to it by the

progress of the Agricultural and Industrial Revolutions.
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PART THO

COMMEGN LAND FROM 1925 T0O 1955

INTRODUCTION

By 1 January 1926 common land had become encased in a rigid
framework of legislation which failed to encourage imaginative and
productive development. During the period from 1925 to 1955 a grdwing
sense of frustration emerged and, ultimately, the opportunity was taken
to review both statutory and common law with the appointment of a Royal
Cdmmission which made its report in July 1958. As a result of their
findings the Commons Registration Act 1965 was passes which carried out
part of the recommendations whicﬁ had been made.

Between 1925 and 1964 the statutory and common law relating to
common land remained substantially unchanged and, therefore, gradually
became even less able to cope with the growing demands of the commoner,
the pub]ic,vthe developer or the conservationist. A comprehensive review
of the law would have become necessary eventually but.tﬁe Second World
War during the period from 1939 it 1945 aggraVated:thé é%tuatidn”becébse
common land was requisitioned by the Minister of Agriculture and Fishgriés
and immense difficulties arose when the land was tojbe reéq}hed to the
commoners.* There were problems regarding the identity of the Tandowner
and the commoners whilst the possibility that the land would not be
productively managed in the future caused grave concern Lo the Goverament.®
[t was Lord Winterton who was the 1nitiatof of a movement within
Parliament to review the use made of commbn Tand and to consider whether
it could not be used more productively. Although the Royal Commission
was appointed in T§éS,éLdfﬁ‘W1nterton>had'been urging the Government to

take -action for severa]‘preceding years. An interesting explanation for
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his initial lack of success may te found in his letter to The Times:-
“I was told in private by members of successive Governments
that the whole matter involved 'political dynamite' and that the
Administration therefore preferred to leave things as they were." '
The problems surrounding common land have been mentioned® in
outline but their seriocusness and complexity merit a detailed consideration.
In order to demonstrate the unsatisfactory state of the law, it
is proposed to consider its effect upon the various categories of
persons who might be concerned with common land and then to examine‘the

problems it created in respect of a particular area of common land in

Upper Teesdale known as Cow Green.

34



I  THE GWNER OF CO¥MON LAND

By 1926 a person who was the owner of an area of common land was
subject to various different restrictions upon the use wnich could be
made of the land. The common rights over the land micht be of various
types,' there could be a right of access for the public® over the land
and no works could be carried out on the land® without a good deal of
time, trouble and expense. The degree of knowledge which the owner
might have about the land could vary enormously. Where the Court Leet
remained active, there might be a considerable amount of detailed
information about the rights and duties of the interested parties together
with certainty as to the owner's identity. However, at the other extreme,
the owner might regard the land as valueless in view of the restrictions
imposed upon his enjoyment and confirmation of the lack of interest
displayed by some owners can be found in the hearings before the'Comens
Commissioners where large areas of land have remained unclaimed® despite
extensive publicity. It is apparent that the problem of land which
was essentia]]y without an owner was a real one.

Depending on the condition of the land, the owner might wish to
improve it, particularly if the common were not overgrazed becauggmfﬁgp“
he would be entitled to graze his own beasts provia}ﬁg sufficient pastufe
was left for the commoners. Where the land was suitable for the rearing
of grouse, the lord of the manor would have a further incentive for
developing a suitable management scheme. As a general rule, the sporting
rights over common land remain with the owner and a successful grouse
moor can be a valuable source of revenue. waever, in order to ensure
that the grouse are healthy it is necessary for the heather to be burnt
to encourage fresh young growth so there must be careful management.

Burnt heather requires protection for a short period to ensure that it
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is not overgrazed and, therefore, fencing becomes a necessity. The
owner is faced with three significant problems. If he wants to secure
a statutory management scheme he will become involved in a lengthy,
expensive and complicated procedure, if he wishes to erect fencing he
would have to seek Ministerial' approval and if he wishes to proceed
without taking either of these official steps he must be certain that
he has the app val of every single commoner otherwise his actions
could be prevented.

The owner would be faced with precisely the same problems if he
wished to plant timber on the land because growing trees would need to
be fenced to exclude the public and as a protection against animals and the
risk of fire and the owner could be prevented from continuing his planting
if insufficient land were left for the commoners.

The right to minerals is almost invariably vested in the owner of
common land unless it is vested in the Crown. If an owner should wish
to work the minerals he would be in a better position because section
194(4) provides that the section does not apply to any building fence or
wdrk erected in connection with the taking or working of minerals.
‘However, it was the opinion of the Royal Commission® in their féport

that common land had suffered as a result of open cast mining and. greater

protectjon was needed to prevent the despoilation of valuable acres by
guarrying activities.

Reference has been made to the necessity for having regard to the
rights of the commoners. [t would be possible for a situation to arise
where none of the rights were exercised and the commoners might be regarded
as having abandoned them. The lord of the manor might consider that he
would not be bound by the obligations in respect of the commoners'
rights and feel free to regard the land as ordinary freehold. However,

the drafting of two sections’® of the Law of Pnoperty Act 1925 continued
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to restrict him and those limitations still apply.®* Both sections refer
to land subject to'rights of common on 1 January 1926 and because the
sections are still in force the owner must obtain Ministerial consent
for building works and allow pub]ic access if the sections applied in
1926 unless the rights have been extingﬁished in certain limited
circumstances.?

The owner would be left with a sense of frustration at the
continuing interference with his freedom and, because no register of
rights existed in 1926, doubts and uncertainties as to whether the
sections applied to a particular piece of land would increase.

In the area around London the vigorous litigation referred to in
the previous chapter® secured the future existence of common land by
preventing the lords of the 5anor acting with complete disregard for
the commoners' rights. Large areas of land were transferred to various
boqies such as the National Trust or to a committee of conservators.
Therefore the problems caused by lack of knowTedge were reduced, °
particularly as far as ownership was concerhédL

However, the prQbTems conffonting owners of common land in the
remainder of England weré~significant and résulted in the detéf%oration
of- the-condition of“tHEViand;

There was one important power over common land which the lord of
the manor possessed and which might have réduced his feelings of
frustration at the extensive restrictions'placed upon his rights of
ownership. Where a scheme for management or inclosure of a common was
put forward by a person interested, the lord retained a right of veto?
He could not deal with the land as he wished but he could prevent anyone
else frbm"atféhpting to change the way in which it was cultivated. The

Royal Commission Report® makes reference to the power of veto and states
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that it has been exercised only rarely. However, considering the
question from a practical point of view, it is unlikely that a local
authority, inhabitant or commoner would commence the institution of. any
scheme of regulation or inclosure without having carefully consulted
the landowner because to undertake a scheme is an expensive and leagthy
procedure. Therefore, the infrequent use of a veto is not necessarily
indicative of its utility. The existence of the right could be
sufficient to discourage even the commencement of a scheme.

The owner of common land had a number of severe limitations upon
his rights of ownership which were capable of rendering the land
worthless. He was confronted with problems in understanding the
complicated statutory and common law and with identifying the rights
holders and the extent of their rights. Even where the rights ceased
to exist he might find that the 1apd was still fettered with statutory
‘restrictions.’

However the landowner had a va]uablejpower of veto and was more
11ke1y than his comMOne}s to be in a financial position to-seek specialist
help when.prob1em$'arose. The results of taking Iegal action over the

‘difficult questions of interpretation of tﬁétcommohy1awfcan be observed

in the cases of White v Taylor (no 2)%and Tehidy Miﬁera]s Limited v Norman.®
Both cases involved»disputes over the.existenéé"bf comnion rights

and demonstrate the length and expense.of 1nvestigaffons into the

factual circumstances which prevailed on é particular piécé of commoh

fand. They aliso 1nd1§ate the uncertain'naturé?of the common Taw and its

capacity to divergg:frOm the e*pected and the predictable. The confusion

of the common law is amply shown in the fo110w1ng quotat1on from Tehidy

M1nnral< L1m1ted v Norman

: "This, comb1nat1on of events seems to us to be exceedingly
1mprobab]e and. we fee] sympathy for the view-expressed by Farwell J
in A.G. v S1mpson where that learned Judge said
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‘It cannot be the duty of a judge to presume a grant of the
non-existence of which he is convinced, nor can he be constrained to hold
that such a grant is reasonably possible within the meaning of the
authorities'

In view, however, of the decision in Angus & Co. v Dalton® we
consider that it i1s not open to us to follow that Tine™

The facts in the first case, White v Taylor (No 2)° (referred to

hereafter as White's case) are complicated. In 1920 there was an
auction sale in thirty-eight lots of an estate in one ownership
consisting of Martin Down and neighbouring farm lands (the "A" lands).
Thére were six plaintiffs each of whom was the successor in title of a
purchaser of one or more of the lots. Four of the plaintiffs also
owned other land in the neighbourhood which was part of a differént title
and which had not been included in the auction sale (the "B" Tands).
The particulars at the auction stated that practically all the A lands
carried sheep rights on the Down with the number against each 1ot and the
Down was stated to be sold subject to the specified sheep rights and
also to other sheep rights appertaining to land not included in the sale
and to all other rights affecting it which were not vested in the vendor.
The Down@was‘conveyed to its purchaser on 21 October 1920 and ﬁhe conveyance
provided that it was conveyed subject to easements, quasi-easéments and
privileges. -The defendants were suceessors in-title-of the original
purchasers of the Down. The remaining lots were convéyed to their respective
purchasers by various forms of conveyance some of which referred to rights
of common of pasture for sheep and some of which did not. It was
accepted that at the time of the conveyances of the Iots‘where reference
was made to sheep rights, no such rights could have been in existence
because the A land had been in one ownership.

The sequence of events which culminated in the action in the
Chancery Division of the High Court is not clear from the headnote or the

Judgment but there must have been a disputé as to the right of the
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plaintiffs to pasture their sheep on the Down because the plaintiffs
were, inter alia, seeking a declaration that they were respectively
entitled to rights of common of pasture over the defendaﬁts' land. In
addition, an injunction was sought to restrain the defendants from
impeding or otherwise interfering with the exercise by the plaintiffs
or any of them of their rights of pasture. The defendants had counter-
claimed for damages for trespass in respect of a gate which had been
erected by one of the plaintiffs in a gap in a hedge bordering the Down.
The judgment by Buckley J is lengthy and detailed providing
evidence of the complicated questions of fact and law which had been
argued by counsel for the plaintiffs and the defendants. The conclusion
reached by Buckley J was that the existenceé of the rights attachirg to the
A land depended upon the form of conveyance used to transfer the land from
the vendor to the various purchasers. Where the original conveyances
referred to rights of common of pasture for sheep then the successofs in
title of the original purchasers were entitled to exercise rigﬁts on the
Down because the conveyances were effective to grant sheep rights over
the Down. Where the original conveyénces-did not contain a reference to

such rights then the claim of the successors in title faijled.

Buck]ey J was required to éonsidérwwhethér rights could have been
created by prescription or under the doctrine of lost modern grant both in
relation to the A land where there was no reference in the conveyance to
rights of commen of pasture and in relation to the B land. It was held
that on the evidence, the user had not been of such a character degree
and frequency as to indicate an assertion of a continuous right. Moreover
a lost grant should not be presumed because of the discontinuous nature
of the enjdyment of sheep rights. Buckley J clearly felt a strong dislike
of the use of the fiction of the lost mode(n grant

“My credulity would, I think, be stretched‘beyond all reasonable
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Timits were I asked to infer that five separate grants of shegp

rights were made by the defendants' predecessors in title between

June 1920, when the Coote sale took place, and October 1959 when one of
the defendants first bought Martin Down all of which have since been
lost and of which nothing is known." 1

Thereforethe only claims to rights of grazing which succeeded
were those based upon the grants contained in the conveyances of the
auction lots in 1920.

The defendants' counter claim in respect of the gate in the hedge
failed on the grounds that the fence, which adjoined a piece of waste
land® should be presumed to belong to the owner of the close, that is,
one of the plaintiffs, in the absence of any evidence to the contrary.

The White case provides an excellent example of the intricate
nature of the question whether a'particular right of cemmon exists.

The precise wording of the conveyances in 1920, the extent of the user
of the Down by the plaintiffs' sheep and the devolution of title to the

various pieces of land were all relevant to the action before Buckley J.

The subseguent case of Tehidy Minerals Limited v Norman? presents

certain similarities, in the degree of detail which had to-be considered,
and- yet a disturbing variation in the decision that was rea¢hed‘hp0n
the application of the doctrihe of lost ﬁodérn‘grahi:

;'The f@cts“of the case are that Q_djSpuIe,aroseNOVen,rights of
grazing on Tawna Down in Cornwall. The occupants of seven farms claimed
rights over the down which adjbined the farms. Until chober 1941 the
’farmers had been accustomed to graze their animals there although the
evidence of user prior to 1947 differed because four of the farms aéd
the Down héd‘been in common ownership until January 1920. So far as the
remaining three farms were conce;ned, the owners-gave evidence of user
by_the Qccupénts of the farms from the late hiﬁeteenth;Or earTy"twéntieth
centuries. In Octobgr 1941 the Down was requisifﬁoned by the Ministry

of Agriculture and most of it was enclosed. in a ring fence and ploughed up.
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In 1954 the Ministry, by a written agreement, granted a licence to
the Commoners' Association to use the enclosed area for grazing
cattle and sheep belonging to bona fide common nolders and the Association
undertook, inter alia, to maintain the boundary fence in a stockproof
condition and not to overstock. In accordance with the terms of tie
agreement the Association managed the grazing on the Down, accepting
cattle and sheep on agistment on the Down only from farmers claiming
to be entitled to common rights, subject to the payment of charges and
on specified conditions. The Down was derequisitioned in December 1960
and subsequent]y the Association continued to manage the grazing on the
Down under agistment agreements following a letter from the owners of
the Down in which the owners agreed to the fence remaining subject to
the payment of a fair and reasonable rental although the amount was
never QUantified. Two hundred and three pounds were paid to the owners
in December 1964 in respect of the four years' use to that date which was
a sum equivalent to.the rate paid to the Ministry undef the ear]ier
agreement. In 1965, the owners purported to determine the Association's
rights over the common and in 1966 a potentia] purchaser, with thie consent
OF.tHé owner, erected a wire fence on the down which the oWnefs of the
seven farms removed. _As a resulg,thewownens,of—thEaDownvbnought
proceedings against the farm owners for damages for trespass and for an
injunction, thereby raising thie question of whether any common rights
existed.

Trie commoners were successful both at first instance and in the
Court of Appeal but is is clear from the reported case-.that the dispute
necessitated a detailed investigation into difficult questions of fact
and law which was costly and time consuming. Buckliey LJ commented upon

the fact that a retrial would be 'a financial disaster'?
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Their Tordships had to consider the law of prescription and lost modern
grant as well as the law relating to the abandonment of profits & prendre.
During the course of the hezaring, Buckley LJ came to the conclusion that
part of his decision in the White Case' was incorrect so far as it related
to the acquisition of profits under the doctrine of lost modern grant and

so far as it was inconsistent with Angus & Co v Dalton®., Buckley LJ

had adopted an approach based on common sense in the White case’
in holding that there had been no grant and he would not use the doctrine
of lost modern grant to support a fiction.

However, in Tehidy Minerals Limited v Norman" Buckley LJ felt

S
obliged to follow Angus & Co v Dalton even though the result would not

necessarily accord with common sénée.

The value of the case is that it demonstrates the problems confronting
owners who were unsure whether rights existed or not. If Buckley LJ could
find himself in difficulties over the application of the doctrine of lost
modern grant .to common rights itjis.unlikeTy that the common land owner or

his legal advisers would be certain of its effects.
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I1 THE COMMONER

The second category of individuals it is necessary to consider is
that of the commoners. By 1926 areas of common land which remained were
unlikely to be the subject of a large number of rights waich were actually
being exercised although there was significant local variation. In
addition the potential problems regarding management which had been raised
by the Commons Preservation Society? were proved to be real in the
twentieth century. Equally serious difficulties arose as government
assistance was made available to farmers thus increasing the commoner's
problems and making the necessity for amending legislation more urgent.
The grants were applicable to common land but inhibitions existed in view
of the difficulties in identifying and tracing all the commoners: The
essential feature of common land is that more than one person is entitled
to its produce and, therefore, must be consulted if any changes to its
nature are to be made. The commoners might have been able toAmake
progress if they were certain about the identity of their féiiow commoners
and the extent or even the existence of their respective righﬁ%@bgt the
common law and statutory‘iaw was complicated and sometimes reliéd upon
con@gpﬁswwhichﬂwere.no/longer~appropriateﬁsuch as-the rule of l1évancy and
couchancy.3 Even where the law was applicable, thg commoner hightvfﬁhd
himself involved in expensive and time consuming Titigation ovek the
question of-whether his rights existed at all. The cases of White v Taylor

(No 2)* and Tehidy Minerals Limited v Norman® which have been discussed®

are excellent examples of the doubts and uncertainties which plagued both
landowner and commoner. Therefore the prob]ém}of uncertainty hindered the
commoners if they wished fbymake.any,aiterations to the way in which

the common was used or if they wféhed to p?event surcharging of the common

by a commoner’théyhbe1ieved to be exceeding his rights. Stinting was a
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detailed and complicated process and, where a stint had been imposed a
number of years previously, revision might be necessary.?

An additional obstacle hindering the commoners was the disintegration
of the Manorial Court structure which had provided a forum in which
difficulties regarding the common could be discussed and resolved. There
are a few manorial courts which continue to function® but the majority
have disappeared either on inclosure or when the Law of Property Act 1922
Part V abolished copyhold tenure.” The manorial courts had provided a
valuablie means of securing a degree of co-operation amongst the commoners
and resolving disputes with the assistance of local people whose knowledge
of past usage of the common would make them well-qualified to adjudicate
upon contested claims. However the system has broken down and the
opinion of the members of the Royal Commission was that it could not be
restored.”

The methods of agriculture associated with common land were
developed in medieval EngWand and so, as the countfy haS~bécome increasingly
industrialised, greater pressure has been placed upon the coﬁmoners to
abandon their anpiQuatéd systems. In particu}ak, areas of coimmon have'
'béCQme isolated Byvthe buildﬁhé bf houses and industrial premises,
making grazing impractical and the.substantial dincrease in -the number-
ofimOtpr cars on the roadsbhas placed the«commonerﬁﬁbeasts in danger
where they graze on unfenced moorland.

The problem of the inaccessible common is well illustrated by the
area of land at Harpenden in Hertfordshire which is about one third of
a square mile and 5ver which sheep rights were said to exist ai the time
of the investigation by the Royal Commission although no rights were
being exeréised. The common‘was surrounded on all sides by houses or
cardens and so

“it is-difficult to see how any flock could be brought to the

grazjhg?excépt'by motor transport".®
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Ironically, the danger of the commoner being unable to gain access on
foot to a particular common may have been increased by the measures
designed to protecf common land. The Royal Commission heard evidence
that suggested some authorities had encouraged development on good
agricultural land because of the problems which would be experienced
where develgopment was to be carried out on common land as a result of
the parliamentary protection which was enacted %n the nineteenth
century.'

The dahgers to grazing animals from motor traffic has become more
serious as road traffic has increased. In 1904 13,800 cars, motor cycles
and hackney vehicles were licensed by private owners whereas in 1957 the
figure was 5,424,i00. For goods and other similar vehicles the figure
has risen over the same period from 4,000 to 1,576,800.° The only
course of action which would protect the beasts is the fencing of
substantial areas of land which would be expensive in itself and would
require the consent of the Secretary of State for the.Environment under
Section 194 of the Law of Property Act 1925. In order to gain his
consent the commoners would have to establish that the fencing would
be for the benefit ofiihe neighbourhood. because the section’ requires
that the considerations in_gbé Commons Act 1876 must be taken into

»acc0unt. Agricultural considerations are not paramount. Despite the
difficulties of expense and complicated procedures, commoners in some
parts of England have undertaken fencing programmes.

“Thus, the Trustecs of the Boxmoor at llemel Hempstead have
fenced most of it to contain the Cattle. At Newcastle upon Tyne an
open wood fence runs round the Town Moor. ‘It keeps the cattle in
without-keeping the public out."4

Although the commoners have suffered as a result of the progress
of 1ndu$tr1alisation they have been penalised by being deprived of the
opportunity to particfbate in advances in agrich]tural methods, which
mayibe divided into three categories: animal health, the control of pests

and the awarding of grants.
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In order to eradicate tuberculosis in cattle, it is necessary
for a farmer to prevent his stock from having contact with any beasts
which are not attested. Although the owner can replace his animals
on the common when all the other beasts grazing.there have bezn attested,
it is apparent that the process of establiishing en attested herd would
be far more difficult for a commoner than for a farmer with his own
land.' It is interesting to note that in the New Forest, where the
Verderers have extensive statutory powers to regulate the management
of the forest, it was possible to obtain the Minister's approval for
the designation of the foresf as an attested area before attestation
became compulsory in Hampshire. The conclusion which can be drawn is
that where nanagement of the common is effective the'disadvantagés
confronting the commoner can be substantially reduced.’

The Royal Commission Report makes heference3 to. the problems of
epidemics amongst animals on common land. Modern véterinary-
techniques enable diseése to be controTled;more quickly aﬁdfeffeéfiQely
than in the past but the necessity for idehtjfying and sééfééating
stock rem§ins. The‘cqmmoners would be faced with eVen;greéteerroblems
than farméés of inclosed land 1f.1nfectious diseases amongsf their |
animals-were to break out. -

Turning to tﬁe“qUEStion of pests and weeds, the commoner would find
problems in eradicating them because of the-difficulties in organising
a management ééheme. Also, land which adjoined the common would be
affected by .the pests and weeds giving othér'iandowners substantial
cause for complaint and creating a bad 1mpréssion of the standard of
husbandry by the commoners. One of the reasons for proposing inclosure
in the seventeenth and eighteenth centuries was the poor condition of

the land:-
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“Those who wished to maximise the food production of the country,
as they thought, generally regarded the commons as badly managed, the
animals that fed upon them as diseased, the people who lived by thenm
as idlers or worse" 1!

Although Parliament was made to appreciate the necessity of slowing

the rate of inclosure it failed to make satisfactory provision for the
remedying of defects such as bad or inadequate manégement. The statutory
provisions were cumbersome and failed to meet the commoners' requirements.

Finally the question of grant aid is particularly important when
considering the problems facing commoners in the mid-twentieth century.
Grants are available as subsidies for lime and fertiliser and towards
ploughing up, drainage and water supply schemes but the money is only
available to the "occupier" and so doubts exist as to whether commoners
would be eligible to apply. However it is possible that commoners were
eligible but did not épp]y because of the difficulties involved in
tracing all the commoners, securing their agreement and obtaining
their proportion oF‘the c,o_st.2 In addition, schemes which involved
substantial works being carried out to the land, such as the digging.
_pf drainage channels, could come within the scope of section 194 of fﬁe
"‘taw of Property Act ]925_ngcé$sita£ing ministeriat consent. The
AgricuTturé} Aq§¢y9§znh§sdggg§jpxgyjsionwfor more grants_to be -available
-fo Farmérs by providing up to one third of the cost-of 1mpr0vemehts to
fixed equipment fnc]uding_buildings, roads and pérmanent fencing® but
the érovisjons do not:@pply.to works on common land leaving the commoner
at a substahfial disadvantage. However, there .are provisions to help
the commoner and these are contained in the Hill Farming and Livestock
Rearing Acts and the Marginal Production Scheme. The problems with
those schemes are the difficulties in identifying all the commoners,
obtaining their agweeMEnt and also their share of the cost. Under the
Hill Farming Act 1946* only five schemes for the improvement of a

common had been approved by the Minister by February 1958 providing an
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indication of the upopularity of the provisions.’

The physical condition of an area of common land may vary
considerably depending upon its location, the attitude of its owner
and commoners and its popularity with the public. However, even where
attempts are made to manage the land efficiently the commoners are
confronted by obstructive legislation and uncertainty without the
machinery which might have enabled them to resolve disputes and secure
co-operation.

"Lacking vitality locally, the whole system which legislation

over the last century aimed at preserving has tended to ossify instead?”
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IIT  T4E PUBLIC

The preservation of common land can be attributed to the needs of
an increasing population for areas of uninclosed land upon wnich air
and exercise could be taken. The legislation of the mid and late
nineteenth centuries started to provide protection for the interests of
the public and subsequently the Law of Property Act 1925‘gave the most
general rights. The commoners have suffered because their system of
farming has been superseded by modern techniques but the demands of
the public ars of more recent origin and so it might be anticipated
that the Tegislation to assist the public would demonstrate an under-
standing of their needs. However, the statutory provisions for access
are far from satisfatory and present the walker or rambler with a tangled
mass of legislation which would not be readily understood even by the
most intelligent. There is a gene}al misconception amongst lay people
that common land Ts\so named because it is open to everyone provided
they do not damage 1£. In fact, the question of whethgk a piece df“ ;
land is availab]e:forrggneral use turns upon the interpretation and’
application of afnumber,of different statutes. Rights of access could

be established in the following ways:-

i), Private Acts

The provisﬁonsAéf specific inclosure acts mightbinclude_the
setting aside of a certain area of land for exercise or recreation.
The rambler would need to have a detailed-knowledge of the history of
the area before he could be certain of hierigﬁts and, in any event,
it is probable that the rights would be restricted to the inhabitants
of that area. There are private acts which are designed to regulate
individual areas of land whilst keeping them open and uninclosed. Such

acts often provide a right of public access and specific examples

©
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include the Epping Forest Act 1878, the Malvern Hills Act 1884 and the
New Forest Act 1877.

ii} Inclosure Act 1845

The requirements of the Inclosure Act 1845' made the provision of
an area for exercise and recreation move likely but any rights which
existed would still be restricted to local inhabitants and a substantial
amount of research would be necessary to discover the existence and
precise nature of the rights.

iii) Custom

A town or village green might be open to access for recreation by
the inhabitants in the neighbourhood as a matter of custom but there
could not be. a:similar-custem for the-benefit of the public generally.

iv) Commons Act 1876

Where a scheme to.regulate a common was made under the Commons
Act 1876, a specified area of the land would be set aside for the
purposes of access for exerciée and recreation 2 “Only 36 app11cat1ons
for regu]at1on under this Act have been made, the f1na1 bewng in ]919
and 50 the rambler is un11ke1y to be able to benefit from 1ts prov1s1ons.
A]though there are no statutory pr0v1s1ons requiring access to be
T{ngeq;ggflgqgjdjnhAQAtants it is. poss1b1e that such a-restriction

would be imposed.

v) Commons Act 1899

Regu]abfbn unqef;the Commons Act 1899 has proved more popular with
258 cases of ﬁegu1e%10b prior to 19587 The power to give a right of
access 1is expressed in the same terms as those in the Commons Act 18767
However tbere are  schemes under the 1899 Act where the access has been to

the entire common®
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vi) Metropolitan Commons Act 1866

Commons within the metropolitan area could have schemes imposed upon
them and provision for access by the public would be a usual feature'
although there is no specific requirement in the Act itself. Schemes of
this type are in existence, for example: Tooting Beck Common, Hayes
Common and Hampstead Heath. The provisions for access te Tooting Beck
Common refe} to the public at large rather than the inhabitants of a
particular area. The importance of the provisions regarding access
contained in any scheme under the Metropolitan Commons Acts 1866 to 1898
has diminished since the introduction of a general right of access in the
Law of Property Act 1925.

vii) The Law of Property Act 1925 Section 193

There are three categories of land over which the public were given
rights of access from 1 January 1926
a) Metropolitan Commons within the meaning of the Metropolitan Commons
Act 1866 to 1898
b)  Manorial waste or common situated wholly or partly withfn a borough
or urban district?
¢) Land subject to rights of common on 1 January 1926 and which has
been brought within the_terms_of this section-by a deed deposited by the
owner of the land with the Minister.
There is an exception where the land is held for naval, military or air
force purposes®. The rambler would not be faced with an impossible task so
far as the identification df\a Metropolitan Common is concerned. - However
land within what was formerly a borough or urban district may include
rather unexpeéted areas. Even if only half an acre is within the
necessary boundary‘then*thé‘provision will apply té the entire common
which may extend to‘hundreds of acres. In addition, thére is no definition

of the word "common" in the Law of qupérty Act 1925 and so doubts exist
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as to whether the section applies to varicus types of land, including
Lammas or half-year land.' There is a reference to common tand® and

land subject to rights of common on 1 January 1926° implying that there is
a distinction between the two phrases. HWithout attempting to explore the
numerous interpretations which could be placed ubon these expressions, it
is obvious that doubt and ambiguity will exist, especially amongst those
unfamiliar with the subject.

The potential rambler might be involved in ascertaining whether a
deed had been deposited with the Minister to bring the section into
operation and it would be necessary to ensure the deed had not been revoked.
There are provisions to govern the situation where the rights have-ceased to
exist and, once again, complicated questions upon the interpretation of the
common law arise.

Access may be subject to limitations which could be imposed by the
Minister?® or under byelaws or schemes regulating the land. Whilst the
wide‘écope of section 193 is not in question there are difficulties and
ambiguities in its interpretation. | .

viii)  National Parks gnd‘Acqussto the CounprysjdéfAct,1949

A plhnningféﬁfhéri£y'hés the power to make aoééss aéreements or Ofders
‘under Part V of the 1949 Act relating _to open land. which may-or may not be
common land. The power has not been used-extehsive1y~w5tﬁ‘only 17 access

agreéments and no orders having been made prior to 1957°

ix) Rural Commons and Commonable Land Owned by the National Trust

The NationaT}TEust Act 1907 Section 29 giVes the public a right of access
to rural commons and commonable land owned by the National Trust.

There are;no.a;curate figures recording the-total acreage of common
to which the pgbli¢ has a general right of access. The Royal Commission
Repoht@'states thét 150,651"acres are either metropolitan commons or

commons reported to be formerly wholly or partly within boroughs and urban
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districts. In addition, deeds have been deposited and are unreveoked
covering 118,500 acres approximately and the figure given by the

working party report' is "about 120,000 acres" consisting of 143 commons.
Until all the registrations under the Commons Registr§tions Act 1955
have become final it is impossible to provide a figure for thé totail
acreage of cormon land but an estimated figure for England and Wales

of 1,500,000 is generally accepted.2 Therefore, there is a right of
public access to approximately one fifth of the total acreage and it is
for the rambler to decide whether a particular area of land falls within
that one fifth or not.

A practical problem which may confront members of the public is
that 6f illegal enclosure. The provisions of section 194° are so
unworkable that incidences of fences built in contravention of the
statute do occur. 'The remedy provided is contained in sub-section(4)
and is available on application to the county court within whose
jurisdiction the Yand is situated. The cogpcil of -any chnikak'district
concerned, the 16rd of the manor or any otﬁer person interested in the
common has chus.Standi and the court has power to -order the removal
of the work and the restoratioﬁ of the land to its original condition.
Therefore, where a-member~of the puBTic discovers any works which
contravene section 194 he must pursUé the'matté} in the.apprOpriate
county court, if the public has a right of access to the common, or, in
other cases, press the local authority to take action. Unfortunately the
councils have ohly‘a power and are not urider a duty to take action.and SO
the public may find themselves without a remedy where illegal enclosure
has takenfplace.

lThe‘public received a good deal of assistance from the legislation

enacted to protect common land. However, the provisions are difficult
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to interpret and the remedies for failure to observe them inadequate.
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IV THE CONSERVATIGNIST

The legislation designed to protect common land made successful
management more difficult. However, by preventing any substantial changes
taking place in its use, the statutory provisions have ensured by accidert
that stable conditions have prevailed over areas of land where plants and
birds of particular scientific interest have flourished. The Royal
Commission requested the Nature Conservancy Council to study the
preliminary list of commons available to the Royal Commission and provide
details of the sites of special scientific interest.' Important areas
included Hampstead Heath, Oxshott Heath, Port Meadow, Pixey, Oxhey and
Yarnton Meadows in Oxfordshire.?

However, although some sites have become a haven for rare species
because they have been neglected, others have become important for nature
conservation because they have been continuously managed in a particular
way.

"The Nature Conservancy state that the great agricultural and
conservation value of the Oxfordshire meadows derives from their
continuous grazing treatment over many centuries."®
The solution to the problem confronting those who wish to conserve nature
could not be found by leaving common land in a wi]d, unmanaged condition.
If endangered species are to survive than other pests and weeds may have
to be destroyed in a carefully constructed management plan.

The existing legislation had prevented common land disappearing but
had not given any locus standi to the conservationists which would enable
them to intervene where a species was in dangef of extinction. The
provisions prohibiting the erection of fencing in the Law of Property Act
19254WOu1d hinder the conservationists because without the consent of the
Minister no protection could be given to rare trees, shrubs or plants.

There is an expression which can be found in several regulation

schemes relating to common land which is relevant to the question of
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conservation. The conservators of the common or other responsible
authority are often required to “do nothing that may otherwise vary or
alter the natural features or aspects of the common."” ' However, the
witnesses who gave evidence to the Royal Commission found the expression
impossible to interpret and, in any event, the requirement would be a
general statement qualified by more specific duties upon the relevant
authority. Therefore, the expression has little practical significance.

The problem confronting the conservationists was their lack of
authority. They could only make suggestions to the landowners and the
commoners unless they were fortunate enough to own the Tand themselves.
They could not insist that a particular course of action be followed in
order to protect a rare bird or plant but only advise.

The legislation surrounding common land presented different
problems to the various groups of individuals who had contact with it.
However a valuable illustration of the effects of the restricitons upon
the use of the land can be found in the facts relating to Cow Green

Reservoir in Teesdale, County Durham.
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Yy CClW GREEN RESERVOIR

Cow Green is situated in Upper Teesdale approximately one mile
from the well-known waterfall "Caldron Snout”.' The area is particularly
beautifu? and impressive, a favourite with walkers, climbers and
naturalists. In addition, because of the sugar limestone and acid peat
soils communities of plants, unique in the United Kingdom are to be
found there and may have been there since the period immediately after
the last ice age.

In 1964 ICI Limited decided to build three of the largest ammonia
plants in the world at Billingham and to expand production of hydrogen at
their Wilton works. The new construction and expansion increased their
water requirement by twenty-five million gallons per day (25 m.g.d.)
Other industrial water users had been developing and altogether required
a further 10 m.g.d. The problem facing the Tees Valley and Cleveland
Water Board was enornous because the maximum entire output from Teesdale
sources was only 65 m.g.d. The only feasible solution was for a river-
regulating reservoir to be built in Upper Teesdale. There were several
possible sites but geological surveys eliminated some of these whilst
others did not have a sufficiently large catchment area. The Water
Board was anxious to avoid confrontation with local farmers or naturalists
and so talks were held with the Nature Conservancy Council in order to
establish possible reactions to the various sites.

In the initial stages the Director General appeared to support the
Cow Green site. However, following a botanical report based on a survey
of the affected area, the Nature Conservancy Council had Tittle choice
but to oppose the scheme strongly.

It is at this point in the sequence of events that it was discovered

approximately three hundred acres of the proposed site at Cow Green was
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cormmon land. ICI Limited and the Water Board had teen aware that they
would encounter strong opposition to the use of the Cow Green site but
the discovery complicated the situation still further. There were other
possible sites but they were more costly (particularly Upper Cow Green),
had a Tower yield or involved disturbing farmland and all the other
alternatives had later completion dates.

In the ordinary course of events, the Tand would have been the
subject of a compulsory purchase order under the Water Acts 1945 and 1948.
However simply because the land was common land, first of all the
Aquisition of Land (Authorisation Procedure) Act 1946 had to be followed.
Therefore, special Parliamentary procedure applied unless a certificate
was given by the Minister of Land and Natural Resources that an equivalent
area of land would be given in exchange for the common land which was
being lost. This is the procedure which the local council attempted to

follow in Wilson and Others v Secretary of State for the Environment.?

Secondly, Section 22 of the Commons Act 1899 applied and so the consent
of the Minister was needed. Under the terms of the 1899 Act, the Minister
had to hold the same inquiries as under the Coumons Act 1876 in which regard
had to be given to both “the benefit of the neighbourhood" and "private
interests". Whether these phrases are interpreted precisé1y as laid
down in the Act or whether a rather looser interpretation is adopted the
net result is more time, trouble and expense.

So, the status of the land imposed the following additional conditions:

1. EITHER a certificate had to be obtained from the Minister of Land
and Natural Resources

™~

OR special Parliamentary procedure had to be followed.
AND IN EITHER CASE

3. The consent of the Minister under the terms of the 1876 Act had to
be given.

Because of these complications, the Water Board was advised by the

Minister to proceed by a private bill in Parliament and such a bill was
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promoted because of the time factor involved. Under the 1876 Act, it is
likely that advertisements in local newspapers and a local public inquiry
would have been necessary and these procedures would have taken a
considerable amount of time. The conclusion eventually reached however,
would have been a reasoned one made by a Minister with expert evidence
before him. The private bill had the advantage, for the promoters, of
speed so long as it received a smooth passage through Parlisment. The use
of the private bill involved an element of risk because strong opposition
could have resulted in the failure of the bill to receive the Royal

Assent in the current session. Skilful arguments put forward in Parliament
by an able orator might have been able to make a less than sound argument
appear convincing where the opposition was put forward by one of more
moderate ability. However, the Water Board decided to take the r{sk and
on 27 November 1965 the Bill was Tlaid.

The account of the Bill's subsequent passage through both Houses
and ultimate success on 22 March 1967 when it received the Royal Assent
is well recorded in Mr Gregory's book "The Price of Amenity".' The point
which this case demonstrates is that by the middle of the twentieth
century, the accumulation of legislation affecting common land ensured

that altering the usage of the land was almost impossible. Therefore

an escape route (the private bill) was adopted. Although the technical
procedures were avoided the eventual decision was subject to the vagaries
of the Parliamentary procedure and, more significantly, by using the
private bill, thc promoter did not need to ensure that an equivalent area
of land would be given in exchange for use as common land. No local
inquiries were held nor consideration given either to the benefit of the
neighbourhood or private interests, however defined. The protective
legislation had defeated its own object by forcing those who wished to

change the nature of the land to use unusual and unsatisfactory methods.
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COXCLUSION
The problems confronting the various groups of people have been
discussed and confirmation of the very real existence of uncertainty

can be found in the case of Paine & Co v St Neots Gas Co * which was

taken to the Court of Appeal. The plaintiffs were manufacturers of

malt extract and required a large supply of clean water for that purpose.
Their premises and those of the defendants adjoined a common on which
the plaintiffs had sunk a well. The water in the well became polluted

by ammonia escaping from the defendants' works. The plaintiffs rested
their right to the water on a “lease" of 1935 by five persons who were
five of the commoners entitled to rights on the common. There had been

a meeting of the commoners at which the request for the Lease had been
agreed to and the original lease which was executed in 1932 had been
drawn up by the treasurer of the meeting of the proprietors of common
rights and he was a solicitor. In addition, the first proprietor referred
to in the 1932 documents was also the lord of the manor and his son, by
his agent, was present at the meeting when it was decided to grant the
1935 lease. However, he had not executed the 1935 document.

Scott L J considered the effect of the documents of 1932 and 1935
and he also referred to the Inclosure Acts of 1770 and 1774 which had
created and defined the common rights. However, he felt constrained to
find that -the five commoners did not have the power to make the grant
under the deed of 1935. They were purporting to deal with the freehold
but had no authority to do so. Finlay and Luxmoore L J J were of the
same opinion. Scott L J expressed sympathy for the plaintiffs who had
been relying on a document drafted by a solicitor and to which a meeting
of the commoners had consented. No objection had been expressed by the
fee simple owner. However, because the plaintiffs could not prove title

to the easement their claim in nuisance against the defendant failed.
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PART TWO

Page No

33

34

35

36

37

38

39

Ref No

NOTES AND- REFERENCES IN THE TEXT

Reference

For a practical account of the problems
see Tehidy Minerals Ltd v Norman [1971]
2A ER 475 Consideredpost pages 38-44

The Royal Commission Report Para 117

The Times 30 July 1955 p7

See ante pages 31 to 32

See ante pages 7 to 9
Law of Property Act 1925 section 193
Ibid section 194

Common Land Preparations for Comprehensive
Legislation Report of an Inter-Departmental

‘Working Party 1975-77 (hereinafter referred

to as The Working Party Report) Para 5.5
Law of Property Act 1925 section 194
Royal Commission Report Para 203

Sections 193 and 194

'Bdth sections have been expressly preserved

by the Commons Registration Act 1965

Law of Property Act 1925 sections 193(1)(d)
and 194(3)

See ante pages 29 - 31
Commons Act 1876 Section 12(5)
Royal Commission Report Para 214

See the Law of Property Act 1925 Section 193

A

and 154 and ante page 37
[1968]1A ER 1015

[1971]2A ER 475

(1901)2 Ch 871 at page 698
(1877) 3QBD 85

Tehidy Minerals Ltd v Norman [1971] 2A ER 475

at page 491

[1968]1A ER 1015



Notes and References in the Text (Part Two continued)

Page No Ref No Reference
41 1 [1968] 1A ER at page 1034D cf Tehidy
' Minerals Ltd v Norman [1971] 2A ER
2 ie the Down
3 [1971]24 ER 475
42 1 [1971]2A ER p484 b
43 1 [1968]1A ER 1015
2 [1877]3QBD 85
3 ' [1968]1A ER 1015
4 [1971]2A ER 477
5 : [1877]3QBD 85
44 1 ' -See ante pages 31 to 32
2 | The Royal Commission Report paras 161
and 162- and the Working Party Report
para 2.26 '
3 See ante page 10
4 [1968] 1A ER 1015
5' : [1971] 2A ER 475
6 See ante page5738—43
45 1 See ante pages 10 to 11 for an explanation

of stinting

2 Such as the Court Leet of the Manor of
' Spaunton in North Yorkshire
See Appendix Il

3 Royal Commission Report para 131
4 _ - Ibid para 135
5 Ibid para 141
46 1 Ibid parav139
2 Ibid p50 footnote 49
3 v Section 194(1) Law of Property Act 1925
4 Royal Commission Report para 150

47 1 _ Ibid para 158



Notes and References in the Text (Part Two continued)

o

Page No Ref No Reference
47 2 Royal Commission Report para 158
3 Ibid para 159
48 1 Ibid Appendix II para 48
2 Working Party Report Chapter 2.26 and
post page 222
3 ) Ibid para 162
4 Section 12
49 1 Royal Commission Report para 161
2 Ibid para 163
50 1 Section 193
51 1 See ante page 25 and section 30
2 Working Party Report Appendix D2 and section 7
3 ‘Royal commission Report Appendix III para 52
4 Ibid para 53
5 Section 1(2)
6 ' Working Party Report Appendix D3 clause S
52 1 A Ibid Appendix D1
2 By section 189(4) and Schedule 30 to the

Local Government Act 1972 secticn 193 was
amended to include manorial waste or common
which is wholly or partially situated
within an area which immediately before

1 April 1974 was a borough or urban district

3 Law of Property Act 1925 section 193(6)
53 1 See fﬁte pages 27 to 28

2 Ibid

3 For an example relating to Haworth Moor

see the Working Party Report Appendix D5
4 Post Appendix I
5 Royal Commission Report para 94

6 Ibid para 93
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54 1
2
3
56 1
2
3
4
57 1
58 1
59 1
60 1
.61 1

(Part Two continued)
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Reference

Working Party Report para 1.1

Ibid para 2.4 and Royal Commission Report
para 61

Law of Property Act 1925

Royal Commission Report para 74 and
Appendix IV '

Ibid para 223

Ibid para 223

Section 194

Working Party Report Annex D3 para 3

The details regarding this sequence of events
are taken from "The Price of Amenity"

Gregory 1971 MacMillan Press Ltd Chapter 4
JPEL 1973 pl53

See ante page 58

[1939] 3AER 812



PART THREE

THE RECOMMENDATIONS OF THE ROYAL COMMISSICN

The Royal Commission Report presented to Parliament in July
1958 provided a clear account of the factual experiernces of the members
taken from their visits to commons and details of evidence taken
from witnesses and correspondents. It is a valuable collection
of information which is of great assistance to those wanting to
learn more about the usage of common land in and around 1955.

The Report continues with recommendations for future legislation
to remedy the defects in the legislation prevailing at the time
of the investigation and to encourage future innovation. The
proposals made establish a clear, logical system of registration
and management with provision for extensive rights of access for
the public. Although the Report makes it clear that the entirety
of the suggestions made should be put into effect together, the
registration, management and access proposals will be considered

individually to facilitate an analysis of their content.

62



I REGISTRATICN PROPOSALS

A THE REGISTER

Each county council or county borough would be designated a
Commons Registration Authority (CRA) and would be required to open a
register within one year from the appointed day. The CRA would invite
claims from any person to register Tand claimed to be common land on
the date of the passing of the act so long as it was situated within the
authority's administrative area?' The registration might be made by a
commoner, landowner, local resident, local authority, board of
conservators or Trustees for the common, amenity society or the CRA
itself.

The Commission recognised the danger that frivolous registrations
might be made unless there were adequate safeguards and so it was
proposed that there be a prescribed form for making the claim which
would be countersigned by a responsible person and it would be a
criminal offence to register a claim without just cause.*

At the same time as claims were invited for the registration of
the status of the land, the CRA would encourage those with an interest
in the land, whether as owners or commoners, to register their title
to the land or rights over it. It is apparent that registrations
would be relatively easy to make despite the recommended safeguards
and so there was a recommendation for the publication of notices
giving details of the claims made tc enable objections to be registered.
Local newspapers, police or parish notice boards and the entrances to
Tocal churches or chapels would provide information requesting those
wishing to contest claims to make their formal objections.

The register would be open for a total period of twelve years,
during which time it would be regarded as provisional. For the first

eight years registrations could be made, whereas objections could be
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made during those initial years or in the remaining four years. The
additional years for objections would be necessary to ensure that it
would be impossible for a registration to be made on the last available
day in an attempt to prevent any objectors becoming aware of the claim

in time to contest it. The total period of twelve years was deliberately
chosen by the Royal Commission by analogy with the period laid down

in the Limitation Act 1939.'

"As we are here concerned very largely with forms of real property
it seems equitable that a similar rule should apply" 2

After the periods of eight and twelve years the register would
be regarded as closed for claims and objections respectively except
in unusual cases where possible claimants were under a legal disability
or the victims of fraud. When the period of twelve years had expired
uncontested claims would be regarded as final. Where objections had
been registered, the matter would be referred to a Commons Commissioner®
to adjudicate upon the claim.

Although the Commision did not state precisely their recommendations
upon whether the register should be kept up to date when all registrations
had become final, there is a footnote which implies that the register
shou]d‘be maintained to reflect changes which occurred subsequently.

"Changes in a Register would be necessary if common rights were
purchased or extinguished as the result of a scheme (...) or extinguished
by a public authority on acquiring the land compulsorily ... Claimants
should be warned on initial registration of the necessity of reporting

any subsequent changes which might affect the record in the Commons
Register."®
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B THE REGISTRATION OF OWNERSHIP

The Commission regarded the H M Land Registry as the appropriate
body to retain details of the owners of the land and recormended that
when a registration of title to the land nad become final then the
details should be sent by the CRA to the appropriate Land Registry
which would accept the documents as sufficient evidence of title.'
Because common land is often in isolated locations and because changes
of ownership are relatively infrequent, the procedure recommended by
the Royal Commission might have been successful. However, when a
normal application is made for the first registration of land at H M
Land Registry a detailed investigation of the title is carried out.

The documents which the Registry would receive from the CRA would be
inconclusive by themselves and the absence of any objections to the
registration, whilst adding weight to the authenticity of the claim,

would hardly establish a good root of title. Therefore the recommendation
regarding title to the land can be regarded as unusual and not entirely

satisfactory.
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C EXEMPTIONS FROM REGISTRATION

The Commission felt that certain areas of common land which
were already managed adequately such as the New Forest could be
exempted from the registration requirements on application to the
Minister. The New Forest is regulated under the New Forest Act 1949
which requires the Clerk to the Verderers to keep a full record of
rights and ownership in the "Statutory Atlas". The imposition of a
new scheme of registration would involve additional expense without

a great deal of benefit.
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D AMENDMENT OF THE COMMON L AW

So far as the specific provisions regarding registrations of
rights were concerned, the Commission were anxious to achieve
simplicity and clarity. They recommended the abolition of common
appendant and the registration of a particular quantification for the
rights so that commercial exploitation would be avoided. Where rights
of turbary or rights to take stove were involved, the right would be
limited to the needs of a particular dwelling. However, rights of
pasture presented a more difficult problem particularly where there
was no form of stinting on a common.

"For other commons, without any form of stinting, no method of
predetermining rights is satisfactory" '

Having made such a broad statement, the Commission proceeded to
dismiss the rule of levancy and couchancy, the method of valuing the
farm as a pastoral unit and the measurement of rights according to
user in previous years. However no suggestion was made as to which
test was to be recommended and the solution suggested was that each
commener should decide for himself upon the quantity to register. In
the event of conflict, the final decision would have to be made
according to the common law which would result in the application of
the rule of levancy and couchancy but, despite their reservations
regarding the antiquated nature of the rule, it was the opinion of
the Commission that no “provision which we could suggest for the prigr
definition of rights would prevent this happening occasionally."?

The Commission foresaw that there would be conflict and yet
declined to provide any guidance whatsoever for the commoners or their

advisers.
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E MAPS

An important recommendation to assist the public in exercising
their right of access concerned the question of maps. It was
vecommended that the CRA put details of all final registraiions on
maps, one copy of which would be sent to the Ordnance Survey Department'
so that subsequent maps of each area would give details of common land.
Therefore, the information would be readily available to the rambler

in an easily digestible form. *
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F THE RESOLUTION OF DISPUTES

The Commission appreciated that disputes would arise, where a
provisional registration was made followed by an objection, which would
require resolution and so there were recommendations regarding machinery
for deciding upon the validity of individual claims. The Report placed
emphasis upon the capacity of the individuals concerned to resolve
problems amicably and indicated that the CRA could assist by fulfilling
a mediatory role. It was envisaged that few cases would require legal
proceedings

“But,though few, they would need to be determined by a procedure
which was both speedy and inexpensive." ?

When the importance of the existence of the rights to the
commoner 1§ comparéd\with the value of land free from rights to the
landowner then the confidence of the Royal Commission that there would
not be many disputes appears to stem from optimism rather than fact’”

The system proposed by the Commission consisted of a group of
legally qualified persons known as Commons Commissioners to whom
disputes would be referred by the CRA. The Report makes reference to
the suitability of county court judges for the task?®  Assessors would
be made available to assist the Commissioner where appropriate, the
assessor being a qualified person such as a valuer, surveyor or land
agent. The use of an "official"” expert could help to keep the cost of
the proceedings to a minimum and it is clear from the Royal Commission
Report that the question of expense was given serious thougnt.

"For the same reason of limiting cost it would be desirable
for the Commons Commissioner to hear cases in public as near as
possible to the land in dispute."®

A right of appeal to the Lands Tribunal was recommended, because

of its reputation for speed and moderate cost and its experience in
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dealing with questions regarding real property. The Commission were
attempting to achieve a simple, quick, inexpensive method of resolving

disputes wnich, in their opinion, would be small in number.
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G UNCLAIMED LAND

The Commission realised that there would be areas of Tand
which would not be claimed by anyone. Both small pieces of roadside
waste and large areas of common land might be ieft without an owner
after the expiration of the period of eight years during which
registrations of ownership could be made. The Commission recommended
that the unclaimed land should vest in the Crown in accordance with
accepted practice and the question of which department should act for
the Crown was given careful consideration. The Minister of Agriculture,
Fisheries and Food and the Minister of Housing and Local Government
were rejected on the grounds that both of the Ministers were too
closely identified with the use of land for particular purposes.
The suspicion of bias, whether justified or not, would exist. 1In
addition, the Commission wished to select an authority with which
those holding other interests would feel they could negotiate on
equal terms. Therefore, one of the major departments of state would
not be entirely suitable. However, the body taking responsibility
for unclaimed land would need to have a detailed working knowledge
of the lTaw and administration of real property. Therefore, the
custodian recommended by the Royal Commission was the Public Trustee'
and he would be given additional functions regarding the receipt of
compensation payable by a public authority in connection with an
unclaimed common or where the ownership was in dispute. The work
undertaken by the Public Trustee would not provide a significant
amount of revenue particularly in the initial period and so a fund
known as the Common Land Fund was recommended to be granted by

Parliament as a capital sum.
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H CONCLUSION

When considered as a whole, the registration provisions put
forward by the Royal Commission constitute a unified procedure which
would result in a complete register of details regarding rights and
status, a welcome addition to the ownersnip register at H M Land
Registry, an effective and speedy procedure for determining disputes,
a solution to the problem of unclaimed land and a time scale for the
entire process which accorded with the usual provisions regarding the
limitation of actions. The only significant problem which was
apparent from the Report was the quantification of rights of pasture’
and the Commission was unable to find a solution leaving the decision
to each Commons Commissioner. The recommendations regarding management

are equally comprehensive.
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! MANAGEMENT PRCPOSALS

The Royal Commission envisaged that the provisions regarding
management would come into force at the same time as those relating
to registration and the success of tne former would be dependant
upon that of the latter.

. the commoners and owners of the soil, meeting to talk
over their claims to rights before registering them, would very
likely go on to talk about the various things that needed doing

to the land to put it into good shape." '

Hence negotiations prior to registration could serve an additional
function by providing the opportunity for discussion about the
condition of the land. The existence of a simple procedure, should
the recommendation be taken up, to put a management scheme into
effect would encourage the interested parties to put their ideas
into practice. None of the suggestions made by the Royal Commission
regarding management were enacted although proposals are being
considered for legislation on this topic in future.®? An Inter-
Departmental Working Party has been set up in 1975 consisting

of representatives from various Government Departments with an
interest in common land with a view to commencing preparations

for second stage legislation to deal with the questions of public

access and management.
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A PROPOSING A SCHEME

The Commission gave the power to promote schemes to the holders
of private rights and to any local authority whose inhabitants made
substantial use of the common. The proposals could be intended to
relate to the management or improvement of either the whole or a
part of the land and it would be possible, and preferable, for the
various interested persons to collaborate and work in conjunction
with each other so that the scheme could be submitted by all those with
an interest in the land whether as an owner, commoner or local
authority. The proposals would be sent to the planning authority who
after giving the statutory notices would send it together with any
objections received to the Minister of Agriculture, Fisheries and Food.
The Minister would consider the scheme and objections after holding
a local inquiry if necessary, and, upon his approval, the scheme would
be laid before Parliament in an order subject to negative resolution.
The initiative for proposing a scheme would remain with those people
having an interest in the land, either as owners and commoners or as
a local authority whose inhabitants used the land.

The Commission considered that for the first two years after
the Register was opened by-the CRA the right of a local authority to
make proposals should be Timited to

"such schemes as were designed primarily for the management and
improvement of the land for the enJoyment of the public or, if it were
a highway authority, in the interested of public safety”.

These restrictions would be lifted after the period of two years had
elapsed, giving local authorities wide powers over common 1and
because a scheme proposed by an authority would not have needed to
relate to an area located within its administrative boundaries.

Authorities would be able to act in co-operation where appropriate and
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could seek additional powers to limit or acquire rights compu]gori]y :
should the commoners fail to co-operate. The suggestions made by the

Commission regarding provisions which might be included in any scheme
included the laying out of children's playgrounds, the construction

of car parks, public shelters, sports pavilions, public lavatories

and other desirable buildings considering the use made by the public
of the land.'

Where the proposals by a local authority interfered with the
rights of commoners or the landowner, the Commission recommended that
the rightholders (including the landowner) be giVen a choice of
selling their rights to the authority voluntarily, having their rights
suspended on payment of compensation, having a bart of the common
reserved for the exercise of the rights with an appropriate compensation
payment or having the rights acquired by the local authority and
extinguished on payment of compensation.

None of the recommendations regarding management schemes have
been put into effect and so it is impossible to state the practical
consequences of the implementation of the Commission's suggestions.
However, it is clear that the local authorities would have had extremely
wide powers which could have resulted in the loss of a substantial
number of common rights. The large expanses of common land in the
North and South West of England are regularly used by town dwellers
from the Midlands and South East of Engiand and the Commission's
proposals would have enabled local authorities at considerable distances
from remote areas to acquire Tand and extinguish rights compulsorily.
Although there is reference to the payment of compensation, the
method for calculating the value of the rights is not satisfactory:

"Compensation should be as agreed between the parties or as
determined by a Commons Commissioner on the basis of the value of the
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rights at the date of this Report" '

There is a proviso for the Minister to award an increase where land
values generally had increased substantially but the proviso only
applied to the acquisition of the title to the soil and not tc ¢he
acquisition of rights over the soil.

Reference is made to the promotion of a scheme by the commoners

themselves but the possiblity of intervention by a local authority
would exist® and could exercise a restraining influence upon farmers

wishing to improve their land.
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B GUIDING PRINCIPLES

In order to ensure that any scnemes proposedwould not adversely
affect those with an interest in or having access to the land, the
Commission formulated six principles which they reccmmended shouid
apply to every scheme no matter who proposed it.

The first required any person promoting a scheme to provide
adequate details of any proposed works or improvements which might
adversely affect the rights of others so that the precise extent and
likely effect of those works could be comprehended. Where it was
proposed to erect any type of fence, its ‘location, nature and the
length of time for which it would be erected would have to be accurately
stated. The authorities would be required to satisfy themselves
that the interference was the minimum necessary for the scheme to
function properly.

The second, as a necessary addition to the first, declared that
any work which was carried out and adversely affected the rights of
others should be illegal unless it had been included in an approved
scheme.

The third principle was regarded as particularly important by
the Commission and required that every effort should be made to
publicise proposals for a scheme to ensure, as far as possible, that
every person affected would have an opportunity to object. On
receiving or making proposals, the CRA would be required to notify
every person with a registered interest in the land, every local |
authority in whose area the land was situated, local representatives
of the Minister of Agriculture, Fisheries and Food, the Forestry
Commission and the public genehally by giving notice in accordance
with the regulations proposed by the Minister. The Commission wished

to provide another opportunity for the local authorities to exercise
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power over the commoner by recommending that where a scheme was
received for a common within its administrative area, the authority
should be able to suggest for inclusion in the scheme stiles, footpaths,
gates and cattie grids to facilitate public access. Although the
promoters of the scheme would have the chance to object to any
suggestions, the decisions would rest with the Minister and it is not
difficult to see that even the possiblity of an authority making any
proposals regarding public access would be sufficient to dissuade a
group of commoners from initiating a scheme.

The fourth principle concerned the variation or extinguishment
of rights over the land. Whenever a proposed scheme affected rights
over the land and it was feasible to offer the rightholders a choice
as to whether their rights should be restricted to part of the common
or temporarily suspended or purchaséd or acquired then that choice
should be offered. Although the existence of an element of choice 15
preferabie to the imposition of a single course of action, the principle
simply serves to emphasise the considerable acquisition powers which
the Commission intended to give the local authorities.

Similarly the fifth guideline stated that rights should be
suspended or atquired only on the payment of compeﬁsation.

The final principle declared that the promoters ought to be able
to carry cut the same improvements as if the land were freehold.

The guidelines laid down by the Commission stress the desire to
encourage local authorities to take an active interest in common
land used by their inhabitants whether it was within their administrative
area or not. Although emphasis is placed upon extensive advertising

to inform those affected by the proposals, those who object could find

their rights extinguished in return for compensation which would not
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be adequate.

The Commission also recommended that the owner of the land
should not have the right to exercise a power of veto over any
scheme. The effect would be to substantially reduce the powers of
the owner over his own land and whilst it is possible to understand
the frustrations experienced by those wishing to promote schemes who
are blocked by the owner, it would be a drastic step to remove the

power of veto. '
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C THE FUNCTIONS OF THE COMMONS REGISTRATION AUTHORITY

The Royal Commission's recommendations which have been set out
would result in substantial powers being vested in the CRA. Their
responsibilities would extend to the provision and management of the
registers and receipt of the proposals for management schemes together
with the implementation of the procedure for statutory advertisements,
receipt of objections and transmission of the proposals to the Minister.
However, the Commission envisaged still wider powers being vested in
the CRA where their administrative area included neglected commons.

First, after the registers had been open for the initial period
of two years, the CRA would be able to make proposals on its own
initiative for a scheme of management or improvement even where éuch
a scheme did not necessarily facilitate public enjoyment or safety.

Secondly the Commission recommended that a duty should be placed
on each CRA to examine all the common land in its area at the end of
the registration period and every ten years thereafter. Where a
scheme had failed, the CRA would give advice and encouragement to the
promoters to make new proposals. Wheré the promoters refused to do
so the CRA would be able to submit suggestions of its own if the land
were threatened with serious deterioration.

In fact, the powers of the CRAs have been limited to the>
establishment of the registers and any new legisliation regarding
management is uniikely to give narticularly extensive powers to tne
county councils.' However, it is clear that the members of the
Commission were prepared to encourage substantial interference in the
use and management of common land and, had all the recommendations
been put into effect, the powers of the local authorities if fu11y
utilised could have resulted in the acquisition and extinguishment of
substantial quantities of rights.
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D MINISTERTAL RESPONSIBILITY

The Commission envisaged that the management proposals would be
submitted to the Minister of Aariculture, Fisheries and Food who
would consult the Minister of Housing and Local Government where public
enjoyment and access was in question. The advice of the Nature
Conservancy Counéi] and the Council for the Preservation of Rural
England would be sought upon problems of public access, archaeology,
ornithology, ancient monuments, camping and other related matters.
The Minister would be under an obligation to hold a local inquiry
where there appeared to him to be a substantial conflict of interests.
The decision of whether to consent to the proposals or not would rest
with the Minister who would have the power to modify any proposals in

the public interest.
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E OPERATING A SCHEME

Once a scheme had been formally approved the question of how
it should be put into effect becomes paramount. Where the proposer
was a local autnority, the Commission considered that the authority
would be responsible for the scheme's management. The inclusion of
a representative from the remaining rightholders was suggested where
a substantial use of the common was made by them. Where the owner
of the soil proposed a scheme, the Commission stated that the management
should be his responsibility and he should inform the local authorities
concerned and the commoners of any particular actions he was about
to take which affected their interests. However, the Commissﬁon
foresaw that problems could arise where the commoners were the promoters
and therefore recommended that the details submitted to the CRA should
include provision for aCommittee of Management and that the Minister
should prepare and issue model rules for such a Committee.

It is obvious that the question of who should have a place on
a Committee of Management is central to the success of any scheme.
Whilst the Commission gives considerable detail upon the voting rights
which ought to be exercised by each commoner where the scheme was
proposed by them it does not‘give mhch attention to the manner in
which a committee established by a local authority should act. Without
clear requirements regarding representation of rightholders upon any
governing bedy or rul

s concerning the safeguarding of those rignts

a

there is the possibility that the interests of the public would be

preferred to those of the commoner and landowner.
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F POSSIBLE OBJECTIVES FOR A SCHEME

Common land Qaries considerably in geographical location,
agricultural purpose, state of cultivation and reguirements. The
Commission recognised the numerous possibilities which could be
explored in the use of the land in the future and having made
reference to the establishment of schemes for pubiic enjoyment,
grazing, reclamation and as woodland, stated that the categories were
not comprehensive each common required individual attention. The
caution of the Commission has been endorsed by a study since under-
taken by the Nuffield Foundation of the practical problems of over
500 commons. The results, published in 1967, classified common land

into 21 different types with individual management codes.’
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G RATIONALISING THE EXISTING LEGISLATION

The Tegislation of earlier centuries had served to protect
common land but, in doing so, had created various different categories
of land with separate legislative control. The Commission sought to
simplify the existing arrangements by recommending the repeal of the
Metropolitan Commons Acts 1866 to 1898, the Inclosure Acts relating to
inclosures and Sections 193 and 194 of the Law of Property Act 1925.

The repeals would be without prejudice to any schemes made under any
of those Acts.

So far.as the question of grants is concerned, the Commission
recommended that the existing legislation be amended so that agricultural
improvements on common land would be eligible for Government grants at
the same rate as improvements carried out on other agricultural land.
Assistance should be provided for fencing works and consideration
given to the amendment of the Agriculture (Improvement of Roads) Act 1955
so that the word "improvement" could be extended to cover fencing of
eligible roads over a common to enable the Minister of Agriculture
to contribute towards the cost of fencing some unclassifed or unadopted

roads in livestock rearing areas in hill and upland counties.
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H TOWN OR VILLAGE GREENS

The Commission considered that town or village greens serve the
same function as Metropolitan or other commons in densely populated
areas and, therefore, recommended that the proposals regarding
registration should apply.

It is apparent from the definition of a green suggested by the
Commission that a green could be owned by a private individual.' However
the recommendations do not refer to the maintenance of the green except
where it is vested in the local authority. In the latter event, the
recommendation is that the land should be maintained by the authority
as if it had been acquired under the Open Spaces Act 1906. Presumably,
the Commission envisaged that where the green was not owned by a local
authority the owner would be given specific rights and qutfes to enable
the land to be managed whilst protecting the rights of the public.

Where recreational or fuel allotments set aside under inclosure
awards have become used as village greens then the Commission recommended
that they should be registered as such. The recommendations regarding
allotments used for their original purpose are confused making it unclear
whether the registration provisions would be mandatory or not. The
allotments are the responsibility of the Ministry of Education or the
Charity Commission and so their views would have to be considered should
the original purposes become incapable of fulfillment. The only clear
recommendation is that the Charities (Fuel Ailotments) Act 1939 be
repealed, thus removing the power of the Charity Commissioners to
approve schemes for the sale or letting of fuel allotments for other

purposes.
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I FENCING

The problem of fencing common Tand has troubled commoners and
the public for a considerable time. The number of sheep killed by
motorists is sufficient to cause concern and yet the fencing of
extensive moorland tracts would be expensive and reduce the amenity
value of the areas in question. The Commission were satisfied that
the interests of the commoners and the safety of the public were
paramount and recommended that a highway authority should have the
power to promote a scheme for fhe fencing of a roadside common where
it was satisfied that the fencing was in the public interest because it
would reduce the risk of accidents involving stray animals. The
authority would be able to propose the scheme as soon as the register
was opened and would not have to wait for the initial period of two
years to elapse. " There are recomméndations regarding fencing where
a scheme was proposed by the commoners rather than the highway
authority under which the authority would be giveh the opportunity to
make alternative proposals subject to its defraying any additional

expense should the Minister accept the authority's options.
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111 PUBLIC ACCESS

The recommendationslregarding public access are quite clear
stating that all common land should be open to the public as of
right subject to general conditions for the prevention of damage to
or misuse of the Tand. The restricitons on access to open country
in the Second Schedule to the National Parks and Access to the
Countryside Act 1949 would apply and the proposers of any management
scheme could request the district or borough council within whose
area the land was situated to make bye-laws for the prevention of
nuisances and the preservation of order.

The confidence of the Commission in the publicity which'would
surround the registration of common land can be observed in their
statement that
“If our recommendations are accepted, anyone who has any doubts whether
a stretch of land is common or not will need only to refer to the
Commons Register" '

However, even thouch a member of the public might be unaware of
the existence of a register, the inclusion of markings signifying
common land on Ordnance Survey Maps® would ensure that the public were
made sufficiently aware of their access rights.

The proposals regarding public access have not been implemented
despite considerable pressure upon the Government to introduce
legislation providing a general right.’ However, it is likely that
access Lo all common land will be establiisned eventually although
subject to general limitations similar to those suggested by the Royal

Commission.*
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CONCLUSION

Because only a small part of the Royal Commission's recommendations
were put into effect, they are no longer of great significance. However,
it is possible to observe potential problems in the legislation which
the Commission envisaged some of which appeared after the passing of
the Commons Registration Act 1965.

The problem regarding quantification of pasture rights has been
discussed' and the recommendation of the Commission accepted. The
potential hazards were discussed in the House of Commons® but the clause
remained and has resulted in decisions before the Commons Commissioners
which have caused severe hardship.’

The ease with which registrations could be made in accordance
with the recommendations adopted by Parliament has produced 1itigation4
where attempts have been made to vacate the register quickly.

The reservations which have been expressed upon® the extensive
powers which the Commission wished to vest in the CRA are no longer
necessary because the recommendations were not taken up and the
Working Party Report clearly indicates that such powers would not be
appropriate for a county coundil under modern conditions ®

A final reservation upon the effect of the Royal Commission's

recommendations concerns the effect of repealing Section 194 of the Law

(]

of Property Act 1925. Once the section had been removed, the carvyin
out of works on common land without the Ministef's consent would no
longer be forbidden. Therefore, where a fence was erected or a trench
dug, the rambler or Tocal authority would be completely powerless unless
there was a scheme regulating the use of the common in existence. The

terms of the Commission Report implied that the members felt schemes
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would be proposed for the majority of commons and so the problem wouid
not arise. However, there could be no guarantee that schemes would

be prepared and, therefore, the possibility arises that encroachments
would increase. Where work was carried out on common land, the owner
or commoner would have a rewmedy in trespass or they could propose a
management scheme which would provide effective powers to prevent the
work but the procedure would be lengthy and the danger of interference
by the local éuthority would arise. Any local authority whose
inhabitants made substantial use of the common would be empowered to
promote a scheme and, eventually, stop the work if they could be
persuaded to take action. However, the local inhabitant or rambler
would be powerless.

In conclusion, the Royal Commission recommendations were
comprehensive and envisaged substantial interference by local authorities.
It is possible that large quantities of common rights could have been
lost by compulsory acquisition for inadequate compensation but public

access would have been secured.

89



NOTES AND REFERENCES IN THE TEXT

PART THREE
Page No Ref No Reference
63 1 Royal Commission Report para 263
2 Ibid para 264
64 1 Ibid para 279
2 Ibid
3 See post pages 69-71
4 Royal Commission Report p91 footnéte 11
65 . 1 Ibid para 285
67 ‘ 1 Ibid para 274
2 Ibid para 277
68 1 Iﬁid para 287
2 . The ;ecommendatipn_was not adopted and. a
reply to a Parliamentary question in 1970
indidated no firm proposals had been made.
Official Report 5th Series Parliamentary
Debates Commons 1969-70 vol 794 p363
69 1 Royal Commission Report para 293
2 ' .See post Appendix III and pageé 137 to 142
fqr the number of disputes
3 ‘ Royal Commission Rebort para 294
¥:) Iéid para 297
71 1 Ibid para“303
72 ‘ 1 ‘ Ante page 67
73 1 ‘ Royal Commission Report para 331
2 Inter Departmental Working Party Report
1975/77 Chapter 2
74 1 Royal Commission Report para 327
75 1 Ibid
76 1 Ibid pl08 footnote 11

2 Post pages 77 to 78



Notes and References in the Text (Part Three continued)

o

Page No Ref No Reference
79 1 The Working Party Report contains comments

‘that such a drastic step would not be entirely
satisfactory Chapter 2.20

80 1 ' Working Party Report 2.16 and 2.17
83 1 Published by Leonard Hill

Authors: Dr D R Denman, the late Prof R A
Roberts and Mr Hubert Smith

85 1 Royal Commission Report para 403
87 1 Ibid para 320
2l . Ante page 68
-3 Ante hagesIIZ to 15
4 Working Party Report Annek Al
88. 1 Ante page 67 |
2 Offic;al Report Fifth Series Parliamentary

Debates Commons 1964-65 Vol 711 p460, 482,
and Vol 717 p341 and 344 ' '

3 Post pages 183 to 186
4 Post pages 145 td 148
5 ' : Ante page 80

6 Working Party Report 2.16 and 2.17



PART FOUR

THE COMMONS REGISTRATION ACT 1965

INTRODUCTION

The Commons Registration Act 1965 received the Royal Assent
on 5 August 1965 but was brought into force on different dates for
different purposes.' It was intended to carry out the first part
of the Royal Commission's recommendations: those which related to
registration, albeit in an amended form. Further legislation is
anticipated to provide for public access and the making of management
schemes. The purpose of the 1965 Act was to provide for the registration
of all common land and town or village greens, together with rights
over the land, in England and Wales. The county or ccunty borough
councils and, in London, the Greater London Council, were designated
as the registration authorities and were given a duty to establish
two registers, the first for common land and the second for town
or village greens.. Each regiéter is divided into three seciions for
Tand, rights and ownership. After the registers were opened,
applications were invited from the general public for the registration
of land, rights or claims to ownership. The applications which were
received were provisionally registered and advertised for the purposes
of attracting objections. Whenever an objection or conflicting
registration occurred or wherever land was left without a registered
owner, the matter was referred by the registration authority to a
commons commissioner to enable a hearing to take place. The commissioner
has the power to confirm a registration with or without modification or

refuse to confirm it, He also has the power to register any person as
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an owner of unclaimed land where he is satisfied that that person is
the owner. The periods of time within which registrations and
objections could be made has expired but there are references to

commissioners which have yet to be heard. Where no objection was made,

the original registration became final at the end of a specified
period. The sanctions for non registration are contained in section 1
of the 1965 Act. No land capable of being registered under the Act will
be deemed to be common land or a town or village green unless it is so
registered and no rights of commonare exercisable unless they are
registered either under the 1965 Act or under the Land Registration Acts
1925 to 1971.

Before the provisions of the Act are considered in detail its

aims will be explored.
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I THE AIMS OF THE 1965 ACT

The principle aim of the 1965 Act was to increase the amount of
information available regarding common land, common rights and town or
village greens in England and Wales with the intent that further legislation
would be enacted regarding its management and access to it. The
information would be acquired by the establishment of registers for the
Tand and the method used to set up the registers would be based upon the
recommendations of *the Royal Commission. The Act was not intended to
alter the rights in any way.' At first sight, the provisions of the
1965 Act do establish a system of registration which would reduce the
crippling uncertainty about the status of considerable areas‘of land.?
However, there are important limitations which will be considered, upon
the value of the information which the registers will supply and the
provisions of section 15 which relate to quantification undoubtedly change
the nature of certain varieties of rights. Therefore the extent to which

the 1965 Act'achieves the apparent aims of Parliament is open to question.
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A THE INCREASE IN AVAILABLE INFORMATION

The Act established two registers, and each is divided into three
sections. The registers are open to inspection by the public and the
registration authority must supply information by post about entries in
the registers on payment of the appropriate fee.' The existence of
registers in which searches can be made means that far more information
is readily available than before the Act was passed. However, it is
the content and nature of the entries which determines the value of the

statutory provisions.
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i The Content of the Registers

It will be assumed that all registrations under the 1965 Act
have become final but no further legislation has been enacted.

Each of the two registers would have a land section with a plan
of each area of land which had been registered, known as a register
unit, and a written description of its location. The date of the
application for registration, the name of the applicant and the date of
the entry in the register would appear. In addition there might be
additional information about local Acts, schemes or conditions affecting
the 1énd' or about private rights and interests such as easements,
profits a prendre other than rights of common, franchises and rights of
the lord of the manor.? The absence of any additional information
would not be conclusive evidence that there were no public or private
rights affecting the land because the registration authority is only
under a duty to make an entry where they receive an application in the
correct form and there are no provisions affecting the validity of the
other rights where no application is made. In additipn, the registration
authority may refuse to register private rights where the entry would
lead to confusion or 1nconvenience3or would be unlikely to add substantially
to the information available from an inspection of the land. Therefore,
the 6n1y details in the land section of any significant value would be
the map and description of the land. Any additional notesor the lack of
them would be of assistance but inconclusive.

Turning to the ownership section, one discovers a more complicated
set of statutory provisions. There are four possible situations: the
land may have an owner registered at the commons registration authority
or registered at H M Land Registry or at both, or, in the case of common

Tand the land may be without an owner. Where the owner is registered

94



under the 1965 Act only the ownership section would ¢ive details of the
daté of the application and subseguent entry in the register, the name
and address of the owner and a description of the Tand owned. Where the
tand is registered at H M Land Registry, the ownership section should
contain a note to that effect and the name and address of the owner
should not appear. It is possible to imagine a situation where there
was an entry both under the 1965 Act and at H M Land Registry ie where
the initial application form was incorrectly completed'and the procedure
under the Ministry of Land and Natural Resources Circular 4/66 Para 9
was not followed or during the period between the subsequent registration
of land at H M Land Registry and the notification of registration to the
authority.? Therefore, it would be necessary to search the Public

Index map to obtain conclusive information about the registration of the
land at H M Land Registry. Where the land is common land, as opposed to
a town or village green, it is possible that no owner might appear on

the register. The reason can be found in Section 1(3)(b)® which provides
that where the land is without a registered owner either under the Act

or at H M Land Registry it shall be vested

"as Parliament may hereafter determine."”

No siubsequent legislation has been enacted and so the ownership
register may have no details about the title to the land.

Turning to the rights section, one finds that the register is
likely to contain a substantial amount of detail which will be of great
assistance in considering the future uses for the land but there are
some qualifications to the certainty of the information. The rights
section may be blank or it may have specif@c details of rights. If it
is blank there are four possibilities which must be considered:

a) the land may be a town or village green

b) the land may be waste land of a manor
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c) there may be rights registered at H M Land Registry

d) There may be no exercisable rights.

In the first three situations, the registration of the land is valid
and can remain. In the feourth situation, it is arguable that the land
may be liable to be de-registered' but at the present time it is
urlikely that such an application would be successful.?

Where there are details of rights the register will give the date
of the application and subsequent entry in the register, the name and
address of the commoner, the nature and extent of the right and the
description of the land over which the right is exercised. It is
important to remember that even where the rights register is blank the
rights will still be enforceable if they are registered at H M Land
Registry and so it would be necessary to obtain office copy entries from
H M Land Registry to have full details of the rights.

Finally, section 21(1) expressly preserves sections 193 and 194 of
the Law of Property Act 1925 which relate to access and restrictions
on enclosure and so even where there is no entry in eithe? of‘the
registers the application of the 1925 Act must be considered.

In conclusion the register would contain a description of the
land, possibly with additional information; it might give detaiis of the
owner and i1t might make reference to rights of common. The person
making the search would be able to obtain a good deal of useful information

but further inquiries would be necessary.
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11 The Nature of the Entries

The value of the information obtained must depend upon its nature,
in other words, whether statute provides that the entries are conclusive
or merely evidential. There are two sections in the Act which are
relevant, sections 1 and 10.

By virtue of section 1, no land is deemed to be common land or a
town or village green unless it is registered with the commons registration
authority and no rights are exercisable overy any such land unless they
are registered either under the 1965 Act or at H M Land Registry.
Therefore, if the search reveals that the land is not registered, the
person making inquiry knows that the land has lost its peculiar status,
althought the provisioné of the Law of Property Act 1925 could still be
relevant. However, if the land is registered the searcher has to make
further encuiries because registration of the rights at H M Land
Registry would be sufficient to protect the rights.

Section 10 provides that registration under the 1965 Act of land
or rights "shall be conclusive evidence of the matters registered as at
the date of registration". Therefore, the section imposes significant
limitations upon the value of the information contained in the registers.
The omission of the ownership section from the terms 6f section 10
indicates that the contents of that register concerning ownership are
merely evidential. An interesting comment was made on this point in the
House of Commons by Mr Arthur Skeffington' when he stated that it was
felt inappropriate to make the ownership register conclusive because the
investigation of title would not have been sufficiently thorough.® If
Mr Skeffington's justification is accepted, then the same comment could
be made about the ownership of rights which are interests in real property.

However, Parliament chose to distinguish between land and rights on one
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side and ownership on the ather.

A second limitation concerns the question of the future validity
of the entries. According to section 10 the entries are conclusive
only "as at the date of registration”. Therefore, any person making a
search will be given information which was conclusive at some time
between 1967 and 1970 but may no longer be correct. The importance of
this limitation, which was probably not envisaged by the Royal
Commission, may be gauged from the comments contained in the Inter-
Departmental Working Party Report 1975/77:

“The Working Party considers that a basic weakness of this
system' in its present form is that the registrations do not show
conclusively land which is common land at any current date"?

The Working Party advises that the final registration of land or rights
of common should be evidence of the matters registered at any current
date.” The word “conclusive" is not mentioned in their recommendation
but if the word were not included in any amending legislation little
improvement would be made to section 10. The consequences of the
limitation as to time contained in section 10 in its original form are
exacerbated by the absence of any obligation on a present or future
owner or commoner to record changes as a prerequisite for transfers to
bé effective. Therefore it is more likely that the entries in the
registers will become progressively less accurate.

The primary aim of Parliament that more information about common
land should be veadiiy avaiiabie has been achieved but tie extent of the
information is not as wide as it might have been and, as the years pass,

the value of it will reduce as its accuracy diminishes.
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B THE DESIRE TO RECORD EXISTING RIGHTS

It was an expressed aim of Parliament to record the common rights
as they actually existed without bringing about any changes in the
nature or extent of the rights.’ Unfortunately, the provjsions of the
Act were such that changes were inevitable not only in the nature or
extent of the rights but in their existence. There are three ways in
which variations have occurred by rights being altered, newly created

or extinguished and each will be considered in turn.
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i The Alteration of the Right

It is section 15 which requires that every rights of grazing
shall be exercisable in relation to a specific number of animals.'
Before the Act was brought into force there were two types of rights
wnich did not necessarily have precise numbers attached to them,-the
first were rights on unstinted commons which would be attached to a
dominant tenement and the second were rights in gross. Sometimes
rights in gross were exercisable in relation to a specific number but
the rights could be perfectly valid in the absence of any quantification.

So far as the unstinted common is concerned, the common law would
regard either the rule of levancy and couchancy or that of ploughing and
campestering as the yardstick for ascertaining the extent of the rights
should such a determination be necessary.® Reference has been made to
the inappropriate nature of the rules in modern farming conditions and
it is not difficult to accept that the practice on unstinted commons in
the twentieth century would be to permit large flocks so long as the
common was not surcharged. Therefore, the application of section 15 to
unstinted commons could foreseeably produce a drastic reduction in the
number of animals allowed to graze with a possible loss of livelihood to
the commoners concernea. Parliament would be able to console itself
with the knowledge that the commoners had only been prevented from
unlawfully exercising rights but the reality of the situation would be
that the provisions of the Act had seriocusly interfered with the grazing
pattern on the common as it existed before the 1965 Act.

So far as rights in gross are concerned, a right can be validly
created without reference to number. It is the view of one writer’
that where there is no quantification, local custom would be applied

to establish a limit but the process of finding an appropriate number
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would be long and complicated and the carrying capacity would vary as the
condition of the common changed. One of the major advantages of common
Tand was its ability to adapt to the needs of the local community and

the custom could change over the centuries as the breeds of sheep and
numbers of commoners changed.

The effect of section 15 will be to apply an obsolete common law
rule to unstinted commons and to deprive rights in gross of their
flexible nature.

The provisions of section 15(3) contain a reference to future
legislation which indicates the underlying motives of Parliament and
would give the commoners genuine cause for concern. [t states that
when the registration has become final, grazing rights can only be
exercised in relation to numbers not exceeding the number registered

"or such other number or numbers as Parliament may hereafter
determine".'

The reference to prospective legislation does not commit Parliament
to enacting a further statute but it is evidence of their intention to
do so.. Therefore, whether or not the quantification provision presently
in force has lead to changes in existing rights, Parliament has expressed

the intention of changing the rights in the future.

b //;\:5;::2\.
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i The Creation of New Rights

The 1965 Act was not intended to alter the existing rights over
common land, merely to record the valid ones. However, the procedure
which was to be followed by which rights were registered and could
become final was such that an entirely new method of creating rights
was provided by the 1965 Act.

Where a right was registered under section 4(i) of the Act it
would be provisional and open to objection. The application would have
to be in the prescribed form and accompanied by a statutory declaration
but no documents of title had to be produced to support the claim.
Then, under the provisions of section 7(i), where no objections were
received by the registration authority or, alternatively, if all
objections made were withdrawn the registration became final without
any further investigation into its validity.

The combination of the ease with which initial registrations
could be made and the lack of investigation into title where no
objection was maintained resulted in a new method for rights to be
created. A graphic description of the effects of the 1965 Aét is to be

found in the words of Walton J in Re Sutton Common (Wimborne):

"It was never, I am persuaded, the intention of Parliament to
facilitate the establishment of entirely bogus claims in this way,
Parliament having doubtless counted on the fact of Tandowners' self
interest being sufficient to ensure that all such claims were in due
time objected to, but it is notorious that, whatever the intentions of
Parliament, the matter has not worked out that way."
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i1 The Extinguishment of Existing Rights

The consequences of non-registration were such that perfectly
valid rights could become unenforceable.

"... no rignhts of common shall be exerciseable unless they are
registered either under this Act or under the Land Registration Acts
1925 and 1936." '

Therefore, Parliament placed a considerable onus on the commoner
if he were not to lose his rights. Extensive publicity was given to the
Tegislation and the importance of registration made clear. However,
the fact remains that non-registration did result in the rights becoming
unenforceable and, therefore, enabled valid rights to become worthless.
An additional problem for the commoners arose from the administration
of the registers. Each register had three sections and it was quite ’
possible for land to be registered as common land but for no rights to
be registered over that land. In such a situation, the rights would
become unenforceable and the land might be de-registered.” However,
commoners who had not taken legal advice could misunderstand the situation
and might feel that the registration of the land as common land would
be sufficient to protect their rights. The provisions of the Act are
quite clear about the necessity for registering individual rights pyt
Parliament was making compliéafed 1egi§1$tion7wh1ch p1éced a heavy onus
on people who would not necessarily have a Tawyer to consult and so the
provisions would have to be expiained very simply to ensure rights were
not lost by misunderstanding.’

The 1965 Act was not intended to change rights in any way.
However, the provisions of section 15 were capable of making substantial
alterations to grazing patterns on common land and the registration

provisions enabled new rights to be created or valid rights rendered

unenforceable. The Parliamentary aims were partially achieved but the
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Act produced unforeseen results and unfortunate consequences as well
as providing valuable certainty. It 1is now proposed to consider the

provisions of the Act in detail.
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I1 THE PROVISIONS OF THE 1965 ACT AND SUBORDINATE
STATUTORY INSTRUMENTS

The sections of the Act are, necessarily, detailed and more
precise than the recommendations of the Royal Commission; however,
where it is possible to relate the statutory provisions to a specific

paragraph in the Commission Report, comparisons will be made.
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a The Registration Authorities

Section 2(1) stated that the appropriate registration authority
would be either the Greater London Council, where the land was situated
within Greater Londson, or in all other cases, the county or county oorough
council where the land was situated. Registration authorities could
provide, by agreement, which would be the appropriate authority where
any area of land was situated within the area of more than one
authority. The effect of local government re-organisation has been to
repeal the words "or county borough" and to remove the words "county
borough" and "or the council of a borough included in a rural district”
in section 22(1) which provides the definition of a local authority.*

The registration authorities were each requireéd to establish and
maintain two registers to be open for public inspection: one for
common land and the second for town or village greens.® The form of
the registers is prescribed by regulations made under the Act.” The
registration authorities were under a duty to publicise the existence
of the registers, to invite registrations and to explain the consequences
of a failure to register? Where applications in the prescribed form
were received, the authority was under a duty to make an appropriate
entry on the register. For example, where a claim to common rights
was made, the authority was required to enter the land in the land
section and the rights section.® Where two applications were received
which did not conflict, the second was simply noted in the register.
Where the second did conflict, it was regarded as an objection to the
first registration. The registrations were provisional when orginally
made.

The authority had the power to make registrations of land of its
own volition? Once a registration had been received or made, the

authority had a duty to publicise it with a view to attractingany objections
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to it.' In addition, the authority had the power to make objections

to registrations of land which did not have a registered owner. If
objections were received, they were noted on the register and publicised
both to the general public and by notice to the person who made the
original registration.

The registration authority couid cancel or modify the registration
to which the objection® was made if it had made the registration itself
of if it was so requested by the initial applicant.

The periods of time within which registrations and objections
could be made were laid down by regulation®and strictly applied? At
the end of the prescribed period the authority was under a duty to refer
certain matters to the commons commissioners. These were the cases
where objections had been feceived and not withdrawn, those where there
was a conflicting registration”and those where no person was registered
as the owner of the land’® The authority was obliged to make a note
on the register when a registration had become final at the end of the
prescribed period? and to delete the ownership registrations where it
had received notification from the Chief Land Registrar that the land
had been registered under the Land Registration Acts 1925 to 19718

So far as the hearing of disputed claims is concerned, the
registration authority was ehfif]éd to be heard where the dispute
concerned either the entry in the land register or the question of
ownership of unclaimed land When a decision had been made by a

commissioner, a cop ion authority™ whe had

‘<

was sent to the registrat
a duty to enter on the register the details and to cancel the
registration if it had become void."

Regulations have been made requiring the authorities to supply,
by post, information relating to the entries in their registers.2

The choice of the county or county borough councils as the
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the registration authority was made by the Royal Commission and
accepted by Parliament. The detailed provisions regarding the
administration carried out by the authority were not discussed by

the Commission and, in particular, the inclusion of a search facility’®
in the 7965 Act was a welcome aid to the busy sclicitor which was not
suggested by the Commission. However, the most notable feature of the
powers vested in the authorities is their passive and bureaucratic
nature completely different from the dynamic role envisaged by the

Commission.
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b The Registration and the QObjection

The procedure for making registrations and objections is laid
down by the Commons Registration (General) Regulations 1966' and the
Commons Commissioners Regulations 1971%. Applications had to be -made
on the prescribed forms but provided they complied with the Act the
registration authority had to make the registration®. A statutory
declaration was required to support an application for the registration
of Tand, rights or ownership and so the provisions of section 5 of
the Perjury Act 1911 app]ied; This section provides that any pefson
who knowingly and wilfully makes a false statement in a material
particular in a statutory declaration is guilty of an offence. An
objection did not need to be supported by a statutory declaration.

Any person could make an application for the registration of
land but the right to make applications to register rights or ownership
was restricted to the owner of the rights or land, as the case may be,
the Church Commissioners, where the rights or land belonged to an
ecclesiastical benefice of the Church of England which was vacant, or
where the application related to rights which were comprised in a
tenancy of land, the landlord, the tenant, or both of them jo}ﬁfly@.
There was no limitation placed upon the identity of those who could
make onjections although the registrétion authority was given the
power to object where there was land which is without a registered
owner 5,

The regulations regarding the periods of time when applications
and objections could be received are detailed and important because they
nave been strictly applied. There were two registration periods: the
first being from 2 January 1967 to 30 June 19686 and the second being

from
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The time within which the application could be made was to be not less
than three years from the commencement of the Act® and the Minister
was to specify the final date by order. The Commons Registration (Time
Limits) Order 1966° specified 2 January 1970 as the last day for the
making of registrations. The publication of details of the initial
registrations by the CRA was intended to attract objections, where
appropriate, and the time limits for those objections depended upon
the date of the initial registration. If it was made before 1 July 1968,
the objection had to reach the registration authority between 1 October
1968 and 30 September 1970 and where the registration was made after
1 July 1968, the objection would have to be received between 1 May 1970
and 30 April 1972.

"It is clear that the periods for registrations and objections
are substantiallyshorter than those recommended by the Royal Commission
which had been chosen by analogy with the periods laid down in the
Limitation Act 1939. When the Commons Registration Bill was debated
in the House of Commons reference was made to the reduction in tie
time scale by the Minister of Land and Natural Resources, Mr Fredérick
Willey

" “The Royal Commission reéommended twelve years - eight years of
claims and four years for registration of objections - but this has
been reconsidered and discussed with all concerned. There was general
agreement that twelve years is too long and would provide unnecessary
delay."?® ’

The desire to avoid delay is understandablie and welcaome but
where the consequences of failure to register or to object are so
serious it is essential that adequate periods of time be allowed. In
any event, there has been delay in resolving disputed registrations

which has been caused by the failure to appoint Commons Commissioners

at an early stage and the inadequate number of Commissioners who were
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eventually appointed.' If the Government was serious in its concern
about slowness, the remedy was in its own hands. To provide periods
for registration which were unusual and contrary to the Royal Commission's
recommendations increased the possibility of valid rights being
inadvertantly lost and entirely new rights being created. In particular,
the absence of any simple procedure for rectifying errors in the
registration process has created serious problems.®

There were detailed provisions in the Act and its subordinate
legislation concerning the effect of consecutive registrations over
the same piece of land and objections to those registrations. For
example: Paragraph 7 of the Commons Commissioner's Regulations 1971° .
states that where there is a conflict between two registrations each
shall be treated as an objection to the other and each of the objections
shall be deemed to have been made at the date of the later of the two
registrations. Therefore, if one piece of land is régistered as common
land and as a town or village green, each registration is regarded as
an objection to the other and the matter must be referred to a Commons
Commissioner even thouch the registrations may have been made by the
same applicant. The form fof making objections_cqntaingd notes to
expiéin'the complexities of vé}fous combinations of registrations
together with useful e*amp]es but, even so, the layman could experience
problems in compieting his application particularly where the existence
or scope of rights over an area of commen land was in diSpute. One
particular problem, which has arisen concerns the registration of the
land and of rights over it. Although it is clear from the Act that
the registration of the status of the land does not automatically
result in rights over the land being noted on the register, the Tayman
might easily be under the wisapprehension that his rights would be

protected so long as the land was registered.4 The onus on the government
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to ensure that every person affected by the legislation was aware of
its effects was a heavy one in view of the serious consequences of
failing to either register or object.

Once a registration becomes final certain important consequences
follow. By section 10, the registration of land as common land or as
a town or village green or of any rights over .such land is conclusive
of the matters registered as at the date of registration. The
provision that the evidence is conclusive is of great assistance to
legal practitioners or those with an interest in the land who wish to
embark on a scheme affecting the land. However, the section is limited
by reference to "the date of registration}" There is no provision
réquiring the register to be kept up to date. Although tﬁe Royal
Commission recommendation was not entirely clear' there was an
indication that the register should reflect subsequent changes affecting
entries. Its value is substantially reduced where the information is
conclusive only on a particular date which will fall betﬁeen 2 January
1967 and 2 January 1970.

The Act contains provisions® for the register to be amended in
particular circumstances but there is no requirement for changes te be
notified to the registration authority. Where the ownership of the land
changes hands by way of sale section 123 of the Land Registration
Act_1925 would apply’ making first registration of the title compulsory
even though the land was not situated in an area of compulsory registration.
Therefore, in that particular situation, the limitations of section 10 would
lose their significance. However, where the land was gifted or the title
transferred on death it would not be necessary to register with H M Land
Registry.

The provisions regarding registrations and objections contain

controversial elements particularly in relation to the time available
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for applications, the complexity of the subordinate legislation

and the limited value of the information to be obtained from the

registers in future years. However, the most controversial provision

regarding registration relates to the quantification of gfazing rights.
Section 15 states that where a right of grazing was not limited

by number, then for the purposes of the Act it could only be exercised

in relation to a definite quantity of animals which had to be specified

in each application. However, section 15(3) contains an unusual

provision indicating that the number in the register may be subject

to alteration. When the registration has become final, the rights

can be exerciseable by animals limited to the specified number or

“such other number or numbers as Parliament may hereafter
determine". '

The unsatisfactory nature of the Royal Commission's recommendation
on this point has been discussed.' However, Parliament ¢hd$e to
follow the suggestion whilst extending it to allow the number to be
varied in an unspécified manner at an undetermined time. The debates
in the House of‘Commons at the time of the Commons Registration Bill's
passage indicate that the Opposition was very concerned about the
cgn§equénces.of this provision.- The objections put forward were three
in number. First, in the event of dispute, the number would be
determined by a Commons Commissioner who would be a lawyer and not an
agriculturalist. Secondly, some of the commons were sufferiﬁg from
under-grazing and limiting the numbers could aggravate the problem.
Thirdly, the principle of levancy and couchancy has very little relevance
in modern day farming conditions and, in any event, when dealing with
rights in gross, the Commissioner could refer to no dominant holding
in relation to which the number could be assessed. In particular, the

view was expressed that stinting is a very long and complicated process
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which could only be carried out as a function of management. Mr JE B
Hill stated

“1 would say that the subsequent survey into the management
problems that are likely to arise which has been carried out by the
Nuffield Foundation and Cambridge University and which inc’udes several
members of the Royal Commission has confirmed my view. They are
quite certain in their view that defining numbers at the stage of
registration is not merely going to be difficult but is going to give
rise to serious trouble." '
The response of the Government was to state that it was their wish to
make the record of the rights as accurate as possible. Mr Garfield,
for the Opposition, pointed out that some rights were unlimited and
so to ascribe a number to them was not recording them accurately but
changing their nature. The response of Mr Wilby was that

“Rights are definite if we establish them “Z
which failed to meet the criticism made at all. When Mr Michael
Jopling® asked how the rights would be determined agriculturally,
Mr Willey*declined to reply on the grounds that they would be settled
according to the law. It is unfortunate when unforeseen effects of
legislation produce inconvenience and difficulties for individuals

but when the problems are foreseen and yet the legislation is not

amended to avoid them, it is inexcusable.
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C The Effect of Non-Registration

The effect of registration has been considered' and mention
has been made of the existence of the serious consequences of failure
to register.? The relevant provisions regarding ron-registration of
Tand or rights contained in section 1(2). Where land or rights were
not registered by 2 January 1970, the land ceased to be common lTand
or a town or village green and the rights were no longer exercisable
unless they were registered under the Land Registration Acts 1925
and 1936.° Therefo%e, the consequence of failure to register is that
the land will no longer have its peculiar status and the rights will
be lost. The use of the phrase "no rights of common shall be exercisable”
as opposed to an expression extinguishing the rights is unusual and
could Tead to problems in the future where the view could be taken
that the rights still exist for the purposes of commoners taking part
in managemént schemes.*

The effect of failure to register ownership has equally far-
reaching effects.. When the registration of the status of the land
had become final the question of ownership was referred to a Commons
Commissioner unless the land was registered under the Land Registration
Acts 1925 and 1936, who had to ihvestigates the maiterkand,cbﬁid direct
the registration authority to register an individual where the
Commissioner was satisfied of his ownership. Where the Commissioner
was not satisfied, the subseguent course of events depended upon
whether the land was tbwn or village green or common land. In the
former case, the land was vested in either the borough, urban or rural
district council or, in more limited cases, the parish council. Since
the reorganisation of local government, the appropriate councils have
become the council of a London borough if the land is within the borough

and, otherwise, the council of the district in which the land is
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situated. There is provision for the Tand to be vested in a parish
or community council where the land is in a parish or community for
which a council exists but, where the land is regulated under the
Commons Act 1899, it can only be vested in a parish or community
council if the powers of management under Part 1 of the Commons Act
1899 are being exercised by the parish or community council.' Where
common land was without an owner, the provisions of secion 1(3)(b)
applied which states that it shall |

"be vested as Parliament may hereafter determine."

No subsequent legislation has made provision for unclaimed land
and so the Tand is without a registered owner. Until the land has
becdme vested then the local authority in whose administrative area
»the‘1and is situated can take steps to protect it and take
proceedings to do so if necessary.’

The Royal Commission envisaged that the land would be vested in
the Public Trustee and so there would not have been an interim period
during which the land would require temporary protection. The advantage
of fhe method contained in the Act is that Parliament will have the
opportunity to see how much land is without an owner, where it is
situated and how much administratioh and manaéement it is Tikely to
require. However, the length of time which is likely to elapse before
the land has an owner will be considerable and, in the interim, no

management of or improvement to the land can be made.
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d Exempted Land

Section 11 deals with the guestion of land exempted from
registration and the wording of sub-section (1) is not entiré]y clear.
It states, inter alia, that the foregoing provisions of the Act do not
apply to the New Forest or Epping Forest and are not to be taken to
apply to the Forest of Dean. The reason for the distinction between
the former forests and the Tatter is not explained. In the Royal
Commission Report' a reference is made to the Forest of Dean to
indicate that the Commission did not give much attention to it because
a committee under the chairmanship of Sir Thomas Creed was cdnducting
a separate inquiry. However, the Act contains no other reference to
the Forest and so it must be assumed that the effect of section 11
will be to exémpt each of the three forests mentioned without any
practical distinction and the difference in wording could be attributed
to the fact that the Forest may not be a true common.?

There is also provision is section 11(1) for the Minister to
exempt by order any Tand in respect of which an applidafion is made
before a prescribed date.? Howevér, no order could be made unless
the land was regulated by a scheme under the Commons Act 1899 or the
Metropolitan Commons - Act 1866 to 1898 or under a focal Act or under
an Act confirming a provisional order made under the Commons Act 1876
and, in each case, no righfs of common had .been exerciéed over the
land for thirtylyears and the owner of the land was known. The
application had to be pub]icised'together with the Minister's decision.*
The Royal Commission had envisaged that well regulated areas of land
such as the New Forest would be exempted from the registration provisions?®
and also 1and which was properly regulated under a statutory management
scheme.®

The use of the word "foregoing" in section 11(1) presents
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additional probiems of interpretation. It is reasonable to assume
that if the foregoing provisions of the Act do not apply then the
following sections do apply or the word is devoid of meaning.
Section 12 relates to the registration of common laand at H M Land
Registry and it was a Royal Commission that even exempted land should
have its ownership registered at the Land Registry.' Therefore, it is
logical that section 12 should apply to the exempted land. However
that section states

"The following provisions shall have effect with respect to the
registration under the Land Registration Acts 1925 and 1936 of any

1ang after the ownership of the land has been registered under this
Act® ..o ..o LT

Upon the wording of section 12 it is clear that it does not apply to
exempted land becauée exempted land can never be registered under the
1965 Act. The remaining thirteen sections of the Act either have
similar ekpressions or their provisions are clearly inappropriate |
with the possible exception of section 16 which relates to the disregérd
of certain 1nterruptions in prescriptive claims to rights of common.

In any event, the reason for the use of the word "foregoing" in

section 11(1) is unclear and could lead to unnecessary disputes.

118



[p]

The Cormmons Commissioners and Related Provisions

The appointment of the commissioners was made by the Lord
Chancellor from barristers or solicitors of not less that seven years
standing and the number to be appointed was left to his discretion.'
One of those appointed was to be the Chief Commons Commissicner. It
was also the duty of the Lord Chancellor to drawfup and revise a
panel of assessors to assist the Commissioners in cases requiring
specialist knowledge.

Where a matter was referred to a Commissioner, it was his duty
to inquire into it and either confirm the registration with or without
modification or refuse to confirm it. The registration became final
if it was confirmed and voiq {f it was refused a]thdugh where an
appeal against the decision was brought, the final outcome would nof
be known until the disposal of the appeal.?

An appeal on a point of law from the decision of a Commissioner
was to the High Court by way of case stated. From there, there was a
right of appeal to the Court of Appeal with the approval of either
court.’ '

There are significant differences between the provisions
regarding the settlement of disputes in the Act and'tﬁeﬂéoya] Commissioh's
recommendations. The use of a county court judge to act as a
commissioner was declined in favour of solicitors or barristers who
might be 1ess inclined to adopt formal procedures for the hearings
but coulid not be expected to have the judge's experience in making
decisions. Although fhere is a right of appeal in the Act it is to
the High Court and not the body recommended by the Royal Commission,
the Lands Tribunal® The latter was suggested for its speed, moderate
cost and experience in dealing with matters affecting real property.

Although the experience of a High Court judge would be wide, the High

119



Court is not noted for either its ability to give early hearing dates

or the inexpensive nature of the costs which could be incurred .
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f The Relationship between the Commons Registration Act 1965
and the Land Registration Acts 1925 to 1971

The present system of the compulsory registration of title to
land in England was established in 1925 and is gradually being
extended to include the whole country. The areas where registration
of the title on sale has been made compulsory are usually those which
have a higher density of population such as London, Newcastle and
Cleveland. Therefore, many of the locations in which common land is.
found are not subject to compulsory registration because they are in
remote moorland areas. It is both sensible and in the interests of
clarity that any system of registration for common land should acknowledge
the existence of H M Land Registry and, where possib]e, édd to the
information contained there because it is accurate]y‘recorded and
relatively accessible..

It will be recalled' that the Royal Commission recommended that
the entire ownership register be transferred to H M Land Registry as
soon as possible after all disputes had been Sett1ed.‘ However, the
1965 Act provides, by section 12, that land registered under the 1965
Act is to be compulsorily registrable on sale at H M Land Registry.
Therefore, it-is clear that although Parliament did intend theiowhership
of all common land to be registered at H M Land Registry the method
chosen was not as quick as that selected by the Royal Commission.

The method in the 1965 Act has one distinct advantage which relates to

the investigation of title which will be carried out on an application

for registration. The Royal Commission proposed a system whereby
applications for registration under the 1965 Act were to be made on a
specified form and the application would be countersigned by a responsible

person. In addition, it was intended by the Royal Commission that
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anyone making a registration without just cause would be gquilty of a
criminal offence.’ Therefore, any registration which became final
without challenge would not have been subjected to any close scrutiny.
If the proposal concerning the transfer of registrations to H M Land
Registry had been implemented, the result would have been that those
areas of registered land would not have been through the detailed
process of investigation carried out on an application for first
registration at H M Land Registry. Under the system which has in
fact been adopted, the usual investigation of title will be made at
H M Land Registry when an application for first registration is made.
The registration of the ownership of common land is also
proVided for by Section 1(3) of the 1965 Act which indicates that
the machinery for the vesting of unclaimed land does not apply to
land which is registered at H M Land Registry and section 4(3) contains
a complementary direction that no person is to be registeked Under_the
1965 Act as the owner of land if the land is already registered at
HMLand Registry. The reason for the omission of thewname of the owner
is the complete privacy of the register of title at H M Land Registry.™
Section 12 specifies that where the Chief Land Registrar notifies
the commons registration authority that the title to land has been
régistered at H M Land Registry then the registration of ownership
shall be deleted by the commons registration authority from the register.
The necessity for the removal of the owner's name arises from the
secrecy element in the Land Registration Acts 1925 to 1971.5
The interaction of the two systems of registration is clear as
far as the registration of title is concerned. However, the same
cannot be said for the remaining provisions of the 1965 Act.
A table has been drawn up in order to assist in the comprehension

of the provisions in the 1965 Act relating to H M Land Registry. thpe
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table sets out the various different sets of circumstances which
eould arise and the results which would be produced.

Before looking at the table, it is necessary to consider the
following words in section 1(1) of the 1965 Act.

" ... no rights of common over liand wnich is capable of being
registered under this Act shall be registered under the Land Registration
Acts 1925 and 1936" '

The effect of this sub-section depends upon the meaning of the words
"“shall be registered". Profits a prendre cannot be registered at

H M Land Registry in their own right. However, they will usually be
noted on the register of the land which is adversely affected by them.?
In addition, if the dominant tenement is registered, the rights can be
entered as appurtenant to it in the property register.® Section 1(1)
of the 1965 Act does not state whether it is the dominant or servient
title upon which the rights cannot be registered. Ruoff and Roper
appear to be of the opinion that the rights can be entered against

the servient title but not against the dominant title |

"Rights which exist in gross may, of course, be entered as
burdens on the register of the servient title. Obviously they
cannot be registered as appurtenant to a registered title, and, in
any event, rights of common over land which is capable of being

registered under the Commons Registration Act of 1965 may not be
entered on the register of title"#

If that analysis is correct, then when an application for the
first registration of common land was made, the common rights, if any
would be noted as adverse upon the title. It is unfortunate that the

wording of section 1{1}% is so unciear.
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Prior to 2 January 1967

Dominant Land Registered -
Servient Land Unregistered -
Rights shown on dominant register
as appurtenant

Dominant Land Registered -
Servient Land Unregistered -
Rights net shown ‘on dominant
register as appurtenant

Dominant Land Unregistered -
Servient Land Registered -
Rights showr as a burden against
the servient title

Dominant Land Unregistered -
Servient Land Registered -
rights not appearing on the
register

Dominant and Servient

Lands Registered - rights

shown on dominant register as
appurtenant and appear as a
burden against the servient title

Cominant and Servient Lands
Registered - rights not
appearing on the register

Registration Requirements

Land must be registerd at CRA
Rights need not be registered

Land and rights must be
registered at CRA

Land and rights must be
registered at CRA. Ownership
cannot be registered at CRA

Land and rights must be
registered at CRA. Ownership
cannot be registered at CRA

Land must be registered at

CRA

Rights need not be registered
Ownership cannot be registered
at CRA

Land and rights must be
registered

The Effect of Future Transactions

Servient land compulsorily registrable
on sale.

" Rights can be noted against servient
. register.
- Ownership reg stration at CRA will be

cancelled.

AS ABOVE ard rights carnot be added
to the dominanrt register.

Not applicable

Not applicable

Not applicable

Not applicable
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One important point to note ralates to common land which was
registered at H M Land Registry prior to the commencement of the 1965
Act. Common rights are over-riding interests' and normally the
registered proprietor would take subject to tnem whether they were noted
on the register or not. The effect of the 1965 Act has been to change
the nature of common rights as over-riding interests because whether
the rights are exercisable or not depends upon section 1(2)2

"no rights of common shall be exercisable over any such land
unless they are registered either under this Act or under the Land
Registration Acts 1925 to 1971."

If Ruoff and Roper's analysis of the words "registered ... under ..
the Land Registration Acts 1925 to 1971" is adopted then the question
to be answered when consideringAthe existence of common rights err
registered land is "are the rights registered at the CRA or do they
appear as appurtenant tb the dominant titie?"

The provisions in the 1965 Act which refer to the LandvRegistration
Acts 1925 to 1971 vary from the simple and sensible to the obscure.

As a practical matter, it is quite possible that the compulsory
registration provisions of section 12 may be overlooked because common
land is likely to be situated in an area where registration of title on
sale has nof‘bétome compulsory. It remains to be seen whether the
potential problems contained in section 1(2)(b) of the Act will become

real.
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g The Amendment and Rectification Provisions

Section 13 and section 14 contain the statutory details relating
to the amendment and rectification of the registers and the powers
are closely circumscribed. The former section provides for amendment
of the register where land either ceases to be or becomes common land
or a town or village green. It also authorises amendment where
registered rights are apportioned, extinguished, released, varied or
transferred in certain prescribed circumstances. The section gives the
power for amendment but it does not make any alteration of the regiSter
compulsory. Circumstances have been specified' in which the entries
relating to rights can be amended where rights are transferred but the
provision only relates to the transfer ofar1ght in gross.

Section 13 makes no provision for alterations to the reg1ster
where a mistake was made in the initial registration. It refers to
land which ceases to be common or a town or village green but not to
land which never held sucha status. Equally, there is no brdvision for
rights which never existed being removed from the register. Subsequent
events have established that the wording of section 13 is of the utmost
importance.?

Section 14 provides for rectification of the register but its
application is limited either to objectors induced by fraud to withdraw
or refrain from making objections or the situation where section 13
nas been used to amend the register but that alteration was make in
error. Therefore, it is of no assistance where the initial registration
was wrong. In view of the simplicity with which applications could be
made, it is surprising that the amendment and rectification provisions
were not more widely drawn. The application had to be made on a

prescribed form and be supported by a statutory declaration by the
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applicant of his belief in the truth of the facts on the application
form. However, no fee was payable and so long as the application
complied with the 1965 Act, it was provisionally registered without

further investigation.
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h Amendments to the Law Relating to Prescription

The 1865 Act contains important details which affect the
application of the law of prescription when considering the question
of common land. Reference has been made' to the appropriation of
common land during war time and so it is understandable that the 1965
Act protects the interests of the commoner whose rights could not be
exercised during war time. Section 16(1) provides, inter alia, that
for the purposes of the Prescription Act 1832, periods during which
the land was requisitioned and over which the rights could not be
exercised, shall be left out of account in deciding whether there was
an interruption in fhe enjoyment of the right and in computing the
periods of thirty and sixty years mentioned in section 1 of the 1832
Act. There is an explanation of the meaning of "requisitioned" which
refers to powers conferred by regulations made under the Emergency
Powers (Defence) Act 1939 and by Part VI of the Requisitioned Land and
War Works Act 1945.

Where the right of common is a right to graze animals, periods
during which the right could not be or was not exercised for reasons
of animal health are also left out of account for the purposes of the
Prescription Act 1832.% The exclusion is sensible because it takes
into account the particular problems which the commoner faces when

contagious diseases break out on common land.’
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1 The Definitions in the 1965 Act

Section 22(1) contains definitions of common land, rights of
common and of a town or village green.

Common land is land subject to rights of common, as defined
the Act, whether the rights are exercisable at all times or during
only limited periods and waste land of a manor not subject to rights
of common. Town or village greens and any land forming part of a
highway is expressly excluded. The provision is considerably wider
than that suggested by the Royal Commission' and, in particular, the
reference to waste land of a manor has given rise to litigation.?

The common law definition of common rights is substantially
extended by the Act and the terms used indicate that the examples
given are not intended to be exhaustive.

"Rights of édmmon includes’ cattlegates or beastgates (by
whatever name known) and rights of sole or several vesture or herbage
or of sole or several pasture, but does not include rights held for a
term of years or from year to year.“*

| The common law definition may be expressed as the right to take
the produce of the land ofvanother in common with the owner of the
soil. Cattlegates or beastgates® are different because although the
soil remains vested- in the lord of the manor, the "commoners" are
entitled to rights of pasture to the exclusion of the landowner. In
some cases the "commoners" are also the tenants in common of the land
itself and have the exclusive right to take the produce of the soil;
sole vesture, or to graze animals on the soil; sole pasture, each to
the extent of his own gate or stint.

The definition of a town or village green is in three parts, the
first relates to land allotted by or under any Act for the exercise
or recreation of the inhabitants of any locality, the second to land

where a customary right to indulge in local sports and pastimes has been

acquired and the third to land upon which the inhabitants have indulged
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in sports and pastimes as of right for not less than twenty years.'

The words used are analogous to those recommended by the Royal Commission.?
The definition has been the subject of Titigation and produced

two cases which provide an interesting contrast and reveal the way in

which the working of the 1965 Act can achieve very surprising results.

The first case is New Windsor Corporation v Mellor and Others?

and the second i1s Re the Rye High Wycombe Buckinghamshire«

In the first case the respondent made application for the
registration of an area of land in the centre of the borough of New
Windsor in the register of town or village greens on the grounds that
the inhabitants of the borough had acquired by custom a right to
indulge in Tawful sports and pastimes on it. The'plaintiff objected
to the registration and the matter was referred to the Chief Commons
Commissioner. When the respondent made the application, the land had
for some time been used partly as a school sports ground and partly as
a car park. In the development plan of the borough, the land was listed
as the site for a multi-storey car park. Therefore, it is reasonable
to assume that the plaintiffs did not énticipate that the land was a |
town or village green subject to any customary rights. However, the
Commissioner -confirmed the registratibn"of the land as a town or
village green and the plaintiff's appeals against the decision to the
High Court and the Court of Appeal were dismissed.

In order to reach their conclusions, the Commissioner, Foster J
in the High Court and Lord Denning MR, Browne LJ and Brightman J in
the Court of Appeal had to consider leases of the land in 1651, 1704,
1749, 1819 and i822, the effect of the Inclosure Act 1813, an inclosure
award of 1819 and a newspaper extract from 1875. The investigation
involved difficult questions of fact and law and its eventual result

was contrary to the expectations of the borough. The inhabitants had
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not used the ground since 1875 for exercise and recreation and so it

is not difficult to understand why the appellants were so anxious to
contest the case. Although the intention of the 1965 Act was to
preserve existing legal rights, the practical consequence in New
Windsor was to make a substantial alteration to the use of the land, to
provoke considerable litigation and to prevent future usage of the

land for any other purpose.

It is interesting to contrast that case with Re The Rye High

Wycombe Buckinghamshire' ("the Rye Case") which has been mentioned.®

A local protection society registered an area of land known as the Rye
High Wycombe as a town or village green. The land belonged to the

local thority who lodged an objection to the registration. The
history of the land was that in 1878 a charity scheme had been approved
which enabled the 1and, which then belonged to an almshouse charity, to
be used for the purpose of a recreation ground for the a]hspeop]e
subject to any rights of local inhabitants over the land. In 1923 the
governors of the charity conveyed the land to the local authority and

in 1927 a local private Act was passed which provided that as from

1 January 1928 the land should be deemed to be a public park or pleasure
ground or land acquired by the local authority for the purpose of
cricket, football or other games and recreations as the Tocal authority
from time to time determined and would be retained by the local
authority for all time for those purposes. The commons commissioner,
Charles Arthur Settle QC, held that the land was not a town or village
green on the ground, inter alia, that the land had not been "allotted"
by the local private Act for the exercise or recreation of local
inhabitants. The protection society appealed to the High Court Chancery
Division but Brightman J dismissed the appeal and in doing so referred

to the comment by Lord Denning MR in the New Windsor Case® in which he
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said that the first limb of the definition of a town or village
green

“concerns chiefly land which was set aside under the inclosure
Acts”.

11}

Brightman J considered that the reference in section 22(1) to “any
Acts" was in fact a reference to the Inclosure Acts and he went on to
state that on its true construction the local Act had not allotted the
land since the land had been included in the Act for the quite different
purpose of defining the purposes to which the local authority was
entitled to put the land and the powers it was entitled to exercise
over it.

It is difficult to understand why the 1965 Act did not refer
specifically to the Inclosure Acts if such was the intention of
Parliament and it is ironic that the words of Lord Denning MR were
used to support a decision which would appear to contrast with his
desire to seek out the spirit of the Act rather than rigidly observe
its every word.'

One problem which has arisen in relation to the second and
third limbs of the definition relates to requirement of user by the
inhabitants of any locality. It has proved extremely difficult to
establish exclusively local enjoyment of the land.

Finally, in relation to the third 1imb of the definition of a
a town or village green, it is curious to note that the requirement
user for twenty years does not create any right previously known to
statute or the common law. Prior to the passing of the 1965 Act, no
statutory or judicial definition existed. The essential characteristic
was that the inhabitants of a town, village or parish must have

acquired the right of playing lawful games on the green by immemorial

custom.® In order to establish a customary right, user from time

immemorial must be proved. Therefore, the third 1imb of the definition
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creates a new category of town or village green.'
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i Conclusion

The provisions of the 1965 Act were intended to embody only the
initial stages of the Royal Commission's recommendations and yet at
least one of the suggestions taken up in the Act' would only be
practicable, in the opinior of at least some members of the Royal
Commission, when enacted as part of a management programme.

Some sections of the Act have defects of draughtsmanship which
are immediately apparent whilst others appear to contain provisions
which could lead to interpretation problems. Consideration will be

given to the effects of the Act both desirable and adverse.
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111 THE EFFECTS OF THE 1965 ACT

The Act has had many effects some of which are only temporary
"whilst others will continue for the foreseeable future. In order to
make any evaluation of the Act it is necessary to distinguish beiween
short and long term consequences because an undesirable effect which

will only last a short while may be justifiable when viewed in the

light of more permanent effects.
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a Short Term Effects

One of the purposes of introducing a system of registration
was to give more certainty to those with an interest in the land
or those who wished to deal with it in some way. However, the
legislation has created doubts and problems for several reasons,
including delays in the Act's implementation and problems over its

interpretation.
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i Difficulties caused by delay

During the Parliamentary debates about the Commons Registration
Bill, there were comments which implied that the Government was
anxious to have the registrations completed so that the management
schemes could be implemented quickly.' The reduction in the periods
of time for registrations and objections from those recommended by
the Royal Commission is evidence of the desire to move as quickly as
the dictates of justice would allow. However, subsequent events show
that the initial wish to proceed speedily has been dissipated and,
in 1983, there are a considerable number of references to Commons
Commissioners still to take place. An analysis of the periods of
time which have e]épsed will show the extent of the delays.

The Commons Registration Act 1965 received the Royal Assent
on 5 August 1965 and section 25(2) provided that it would come into
force on days to be appointed. Various statutory instruments were
made under the Act but it was the Commons Registration (Time Limits)
Order 1966° which provided that registrations by individuals had to
be made between 2 January 1967 and 2 January 1970 although registration
authorities could make registrations of their own volition until
31 July 1970.° Objections had to be made by 30 April 1972 at the
Jatest, althbugh where the registration was made before 1 July 1968
the objection had to be received by the registration authority by
30 September 1970. Therefore, there was a period of almost seven
years between the Act receiving the Royal Assent and the last objection
being received. However, the registration process was by no means
complete because conflicting registrations had to be adjudicated upon
by the Commons Commissioners.

The sections in the Act% providing for the appointment of

Commissioners and for appeals from their decisions were brought into
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force on 1 January 1970 which was nine months before the end of the
first period for registrations and objections giving sufficient time
for the necessary appointments to take place before hearings could
commerice.

However, the case of Thorne RDC v Bunting' provided clear

evidence that there was delay in the appointments which caused
problems for landowners. The defendant owned a house in the rural
district of Thorne in Yorkshire and registered extensive common rights
over various properties in the district. The plaintiffs owned one of
the properties over which rights were registered which consisted of

a road and they sought a declaration in the High Court that the
defendant was not entitled to the rights which he had registered.

The reason for the plaintiffs' commencement of the action was that

the registrations had discouraged prospective developers from
developing land in the rural district. The question before the court
was whether the plaintiffs had any locus standi apart from the area
they owned. The plaintiffs contended that they were financially
concerned because the rateable values of the properties would be
affected by the existence of common rights, they had an interest
because of their planning functions and, in any event, the 1965 Act
did not impose any restrictions on persons who could lodge an objection

to a registration. The plaintiffs brought the action for a declaration

because no Commissioners had been appointed and so there was no
other machinery by which the dispute cduld be resolved.

lMegarry J held that the p1aintiffs had no locus standi except
in respect of the road which they owned. It was apparent from the
Judgement that immediately before the hearing, the defendant had
asked the County Council to cancel the registrations in respect of

approximately half the land which meant that nearly all the land with
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prospects of development was no longer affected. It was also clear
that the question of whether there were any rights still in existence
would be difficult to determine because it involved an agreement
between Charles I and Cornelius Vermuyden in 1626, a contract of 1628,
and a decree and award of the Court of Exchequer in 1630, an Inclosure
Act of 1811 and an Inclosure award of 1825 as well as questions of
immemorial user. The rural district coincided with the old manor of
Hatfield and the defendant had claimed rights of piscary, venary and
anceptary and a variety of profits in the soil including a profit of
pasture for one hundred cattle.

Megarry J was of the opinion that the court retained its
Jurisdiction during the interim period when no Commissioners had been

appointed. He also made reference to Booker v James', before

Pennycuick J, and Trafford v Ashby2 before himself, which were both

heard before section 17 of the 1965 Act had come into force and, in
each case, 1t was held that the court did retain jurisdiction. 1In
any event, Megarry J made it clear that the sooner the appointments
took place the better.

"The bulk of the Act® came into force at the beginning of 1967,
and the provisions as to the Commons Commissioners and appeals to the
High Court on 1 January 1970. Unfortunately, even though a year and
three-quarters has elapsed since these provisions came into force, no
Commons Commissioners have yet been appointed and the Act is
accordingly still not in full operation."+

Even the appointments did not solve all the problems. In the

case of Cooke v Amey Gravel Co Lid® Megarry J was called upon to

consider the provisions of the Act once again. The case was heard on
25 July 1972. The defendant company was engaged in working gravel and
cwned an area of land over which the plaintiff had registered a right
to graze cattle and horses under the 1965 Act. The defendant company
objected to the registration which was, therefore, provisional at the

date of the hearing. Because there was a danger that the defendant
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company would remove the top soil from the land, the plaintiff had
obtained an injunction to prevent the defendant company's operations

and protect the alleged rights. An interlocutory injunction had been
obtained on 18 January 1972 W1th the defendant's consent or acquiescence
and the present proceedings were taken by the plaintiff to seek the
continuation of the injunction. At the hearing, the plaintiff did

not file any evidence in support of her claim but relied solely on

the provisional registration and the statutory declaration lodged in

the process of registration which was not before the court.

It was held that the injunction would not be granted. From the
Judgement it appears that the submission had been made that the court
ought not to proceed with the action but should leave the matter
to the Commons Commissioners. However, Megarry J did not
find it necessary to consider whether the court might lack the
necessary jurisdiction. He was anxious to give clarity and certainty
to the defendant company and implied that not all of the rights
provisionally registered were well-founded.

"Some claims are specific claims supported by strong evidence,
and at the other extremity there are claims which, speaking temperately,
can at best be described as wild-cat claims." '

Indeed, in rejecting the contentions put forward by Counsel for the
plaintiff as to the interpretation of section 10°, Megarry J provided
further support for the proposition that registration was not a
particularly demanding procedure. Counsel's contention was that the
words "except where tne registration is provisional only" in section 10
carried by implication or were at least consistent with the view that

a provisional registration, though not conclusive evidence, was at
Teast prima facie evidence of the matters registered. Megarry J,
however, was of the opinion that a provisional registration was not

any evidence of the existence of the rights at all. He referred to the

ease of registration

140



"The only qualification for achieving registration appears
to be that the claim put forward should comply with the prescribed
formalities and, I suppose, not be so obviously hopeless or improper
that it would be wrong to register it." '

One of the purposes of the 1965 Act was to recduce uncertainty.
However, the defendant company was experiercing that very problem as
a result of its provisions

"1 also bear in mind that the defendant company does not allege
that there is any great urgency for working this land, and says
simply that it wishes to know what the position is so that it can
make its plans for future workings." ?

Megarry J appreciated that once the defendant company had been
allowed to remove the gravel it would .destroy part of the area of the
common for grazing purposes. However, there was insufficient material
to justify the granting of an injunction.

The case provides evidence of the delay caused by the workings
of the Act, a problem which was not solved simply by the appointment
of Commons Commissioners because the number appointed was too small
to handle the large number of references. The 1ength-of time which
is being taken in resolving disputes has been the subject of Parliamentary
questions. On 29 October 1976, in a written answer, the Secretary of
State for Wales stated that there were 2,544 unresolved objections in
Powys and 22,876 in England. He went on to explain that the Commissioners
office had redistributed the Commissioner's workload as as to increase
resources for dealing with Welsh cases and efforts were being made to

details were revealed in the

Wwoovey

recruit additional Commissioners.® Mor

[3>]

House of Commons on 8 July 1977, approximately eight months later,

when the Secretary of State for the Environment gave the figures,
county by county, for the number of objections received, how many

of those had been heard by a Commons Commissioner and how many remained
to be heard.* The details are set out in Appendix IIl and show that

the number of disputes to be resolved in England was 21,755 and in
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Wales, 4,863. The number tor Powys was 2,391. By 16 March f978,
the speed of resolution of disputes was no better. The Secretary of
State, in a reply to a written answer', stated that there were 26,400
disputed registrations and 4,800 claims tc ownership to be heard and,
with the existing complement of Commons Commissioners, the process
was expected to take eight to ten years. There was a repetition of
the fact that efforts were being made to recruit more Commissioners
than tne three full-time and one part-time officials then conducting
hearings. However, no additional appointments had been made by
1 January 15981.
The implementation of the 1965 Act has caused problems which
can be observed in the cases referred to particularly where registrations
of little substance have been made. The Parliamentary answers give
details of the extent of the problem which has been exacerbated by
the reluctance of the Lord Chancellor to appoint additional Commissioners.
However, there is a further case which demonstrates particularly
clearly, pecuniary loss caused by the delay in implementing the

provisions of the Act: it is the case of Wilkes and Others v Gee *

which was taken to the Court of Appeal. The defendant had applied to
the commons registration authority for the registration of certain
land including land belonging to the plaintiffs as common Tand. The
plaintiffs registered their objections and so, at the time of the
hearings in the High Court and the Court of Appeal, the registrations
were provisionai. At the time of the application for registration
the plaintiffs were negotiating for the sale of the land to the 1oca1‘
authority who wished to build a much-needed school on it. The
negotiations could not be completed until the question of the status
of the land had been determined. Commons Commissioners had been
appointed to hear objections but the registration, having been made

after 30 June 1968, was a second period registration and had not become
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referable by statutory instrument to a Commons Commissioner. In an
effort to have the registration removed, the plaintiff brought
proceedings against the defendant in the High Court and moved for an
order that the defendant should concur in or procure the removal of
the registration. The motion was dismissed in both the Hign Court and
the Court of Appeal on the grounds that assuming the court retained a
residual Jurisdiction, it would only be exercised in the most exceptional
cases and only where it could clearly be shown that.the person making
the initial registration had been acting mala fide.

The land owned by the plaintiffs had been used for the siting
of a factory which manufactured pottery and was enclosed by fences
and hedges. Evidence had been filed on behalf of the plaintiffs
that for the last fifty years there had been no claim in respect of
rights of common, pasture way or sporting rights over the land which
had been in full free and undisturbed possession of the plaintiffs.
fhe defendant, who spent a good deal of time in London, had a house
not far away from the land and, although he had not claimed any rights
over the land, he and other people had registered it as common land.
There is reference in the reports to the "tenuous" nature of the
defendants' evidence in support of his assertion that the land was
common land. The plaintiffs' argqument was that the defendants' evidence
was so insubstantial that the conduct of the defendant in refusing to
withdraw his application was mala fide.

However, both Plowman J and Russell L J felt unable to accept
such a submission. At first instance, it was clear that any residual
Jurisdiction which might exist would not be used

it seems to me that it would be quite wrong to treat
this court, as it were, as an overflow court for the Commons Commissioner" '

The plaintiffs attempted to establish that there was an element of

urgency in view of the negotiations with Dorset County Council for
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the sale of the site but the urgency was not such as to convince
either Plowman J or the Court of Appeal that any residual jurisdiction
should be exercised in their favour.

The way in which the provisions of the 1965 Act have been brought
into effect has caused uncertainty and the cases show that the problem
has been sufficiently serious for proceedings to be commenced in the
High Court. However, there can be no doubt that each of the cases
would have been resolved eventually, when the hearing before the
Commons Commissioner took place. Therefore, the problem was essentially

of a temporary nature rather than a permanent one.
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ii Difficulties caused by the drafting of the rectification ard

amendment provisions

Reference has been made' to the narrow scope of sections 13 and
14 of the Act despite the fact that applications for registration were

relatively easy to make. The case of G & K Ladenbau (UK) Ltd v Crawley

& De Reya® (a firm) provides an excellent example of the problems
which have arisen in amending the register where the details on the
register were wrong as the result of a mistake. The plaintiffs
instructed the defendant solicitors to act for them in their purchase
of a plot of land which they hoped to develop. The plaintiffs had
obtained planning permission for the erection of two industrial
buildings on the land. The defencants raised numerous enquiries
before contract including an enquiry as‘to the existence of any common
rights over the land. The vendors' solicitors replied that there

were none to the vendors knowledge. The sale was completed and the
plaintiffs immediately negotiated the sale of the land to a third
party whose solicitor made a commons registration search. He discovered
that part of the land had been registered under the Commons Registration
Act 1965. The conveyance was delayed causing the plaintiffs financial
loss. The plaintiffs sought damages from the defendant for negligence
and breach of contract. It was held by Moéatta J that the defendants
were liable to the plaintiffs for their breach of professional duty

in failing to make a search. The significant point is that the
registvation was a wistake and was eventually removed whereupon the
conveyance to the purchasers was completed. The damage which the
plaintiffs had suffered was financial loss caused by the f]uctuations
in the property market whilst a means was found of securing the
removal of the mistaken claim from the register. If the procedure had
been simple the delay and consequent damage might have been minimal.

The mistake consisted of incorrect colouring of a plan. The only two
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objections to the registration nad been withdrawn and so it had
automatically become final. The local authority originally argued
that the fact the registration was a mistake did not bring the case
within the amendment provisions which refer to land which "ceases to
be" ' common land rather than land which never was common in the first
place. The case report states that a solution was eventually found
after consultation with the person who made the initial registration
and Mr Ryan of counsel but the report does not give the nature of the
solution and the writer's personal enquiries have failed to reveal the
scheme which resulted in the clearance of the register. At least the
case demonstrates that the Act did not provide an efficient solution.

The inadequacy of the rectification and amendment provisions
has been acknowledged in the Inter-Departmental Working Party Report?
which confirms that the 1965 Act does not make provision for land to
be removed from the registers even where the original applicant is
prepared to concede that his application was a mistake. The Report
also states that the Department of the Environment has been advised
that any regulation made under the Act purporting to provide for the
removal of the land in such circumstances would be ultra vires.
Therefore, the question of legislation to amend the Act is being
considered and will be explored in greater detail.’

It is disturbing that there is a reference in the case of

Wilkes v Geeg which has already been considered, to an error in the

area of Tand registered on the part of the registration authority.
The Tand accidentally included was not relevant to the dispute before

the Court of Appeal but the reference to it is clear

! the defendant says that by some error on the part of the
registration authority the provisional registration covers a part of
the larger of the plaintiff's two areas which was not included, or
intended to be included, in the defendant's application"®
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The consequences of mistaken registrations are serious and,
where the registration authority is at fault, machinery should be
readily available to ensure that those with an interest in the land
do not suffer unnecessarily.

The problem caused by the drafting of the rectification and
amendment provisions has been regarded as a short term effect for

two reasons. First, in the case of G & K Ladenbau (UK) Limited v

Crawley & De Reya (a firm)', which has been considered, a solution

was eventaully discovered, and therefore the problem is not insoluble.
Secondly, amending legislation is being actively considered. However,
for the time being, no obvious and readily available solution exists.
The short term effects of the Act are not beneficial and have
resulted in expense, inconvenience and uncertainty. However, it is
the long-term effects which are of the greatest significance and the
Act cannot be evaluated solely upon results which are not bermanent.
Russell L J gave a lucid a account of the ultimate value to be
derived from the Act despite some temporary inconvenience in the

case of Wilkes v Gee’

“That [the inability to negotiate the sale to Dorset County
Council] is simply the result of legislation - legisiation which,
looking at the other side of the coin, while it might be thought to
be hampering to the plaintiffs in their design to selil their land
for the time being, on the other hand when the procedures are gone
through that are envisaged by the Act, if the plaintiffs are right,
will mean that their situation will be far more certain than it would
ever have been without this particular legislation ..."
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b Long Term Effects

The permanent consequences of the Act are, predictably,
greater both in number and in complexity than those of a tenporary
nature and so they are to be divided into effects whicnh were
intended by Parliament and those which were unforeseen. The

classification will assist in producing an evaluation of the Act.
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i Intended Effects

a) Certainty

There can be no doubt that Parliament will succeed in its
desire to introduce an element of certainty into an area of the law
wnich has been piagued by uncertainty. There will be limitations
upon its extent and it will not be achieved until all registrations
are final but the register will give information which could only
have been obtained with lengthy investigation before the Act and with
little confidence in the accuracy of the information eventually
obtained.

The certainty will extend to the identity of the commoners and
the extent of their rights and to the status of the land as common
land or as a town or village green. In view of the quantification
provisions contained in section 15, the amount of information which
will be available about the extent of the rights will be greater than
would have been possible before the Act because the effect of that
section has been to impose a stint on commons which did not have
specified Timits.

The advent of certainty has been particulariy valuable on some
commons where disputes had arisen about the use of the land for some
other purpose and the question of whether the rights had been abandoned
was in issue. A right can be lost after a period of non-user but the
real test is the presumed intention of the claimant. There is a
reference te a period of non-user for twenty years giving rise to
a presumption of abandonment' in The Law Relating to Common Land but
the view expressed in the Commons Open Spaces and Footpaths Preservation
Society Journal® is that there is noc standard period of non-user and
that the period of twenty years is merely a "yardstick". The second

view is preferred because in agricultural terms twenty years is not so
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significant a lengtn of time as it would be for a private housenclcer.
Farming policies evolve slowly and take time to be established.

The case of Re Yately Common Hampshire Arnold v Dodd and Others'

provides an excellent example of the value to be derived from the
certainty given by the Act and also gives an interesting account of the
motives behind some of the registrations. An area of land had been
subject to rights of common from time immemorial until 1942 when the
land was requisitioned and became Blackbushe Airport. At the end of
1960 it was derequisitioned and became a civil airport which it had
remained although it changed hands in 1973. By virtue of the requlations
restricting access to the land, the rightholders had been unable to
exercise their rights of common since 1942. Registrations had been
made of rights over the land and the owner of the land had objected
on various grounds including a claim that the rights had been lost by
non-user. It was held by Foster J that the rights could not have been
abandoned by non-user because the claimants had been prevented, by Taw,
from exercising their rights and, therefore, could not have intended
to give them up. There had been evidence before the Commons Commissioner
that there had been continued disputes concerning the existence of the
airport and the disputes clearly indicated that the claimants had had
no intention of abandoning their rights. Foster J felt that it was
necessary to make it entirely clear that he had no ulterior motive in
reaching his decision

“In considering whother the legal rights have or have not been
abandoned, it is in my judgement immaterial whether it is of importance
to maintain the present user (as an airfield) as being in the public
interest to have a civil airport there, and it is equally immaterial
for what motives the commoners seek to maintain their rights; they
may wish to stop development or to stop noise or to prevent the land
in any way being used other than as an open space. If there is a legal
right, there is a legal right, and if there is not, there is not." 2

The Act has provided a benefit to the commoners by ensuring

that a decision is made as to the existence of the rights which would
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enable any future negotiations to take place on a clear understanding
that the commoners have not abandoned their rights. An additional
bonus is that the procedure laid down by the Act ensured that the
matter came before the court. Had there been no Commons Registration
Act the commoners would have been unlikely to commence litigation to
determine the dispute and so the problems and arguments would have
continued.

An important feature of the Act is the facility for making a
search of the registers: information which has been collected is
readily available. The prescribed forms can be sent by post with the
appropriate fee to the registration authority and the result is
quickly returned. The fee was increased from 74p to £3.00 in 1980'
but the procedure is simple and the cost still low for the benefit

'provided. In the case of G & K Ladenbau (UK) Limited v Crawley and

De Reya (a firm)? Mocatta J explained the value of the search procedure:

"In fact it will not have escaped attention that in the case
of Mr Franklin® no warning bell (his own expression) rang at all; in the
case of the two experts called on his behalf it would have. Had it
rung for Mr Franklin he would not have indulged in a nice balancing
operation as would Mr Purton,” but would have secured certainty for
his client by a very small expenditure."?® ’

There are important limits to the extent of the certainty, in
particular the reference to "as at the date of registration” and the
omission of the ownership of the land from section 10 but the doubts
and uncertainties which existed before the Act have been substantially

reduced .
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b) "Cwnerless" land

English real property law docs not acknowledge that Tand can
be without an owner. However, the practical circumstances which
existed before 1965 upon many commons and village greens were such
that no one would declare themselves to be the owner of the land which,
conseq;ently, was neglected and allowed to fall into an unacceptable
state. The Act required owners to declare their interest in the land
or take the risk of losing it. Therefore, each owner of land which
became registered had to make a decision upon whether to accept the
responsibilities of ownership or give up the land. Where land was
not claimed and the Commons Commissioner was unable to find an owner
it was vested in the appropriate body, if it was a town or village
green or, in other cases, it will be vested in accordance with the
terms of future legisiation.'

There are town or village greens which have remained unclaimed
and these have been vested® in the Parish Council, or, in the absencé‘
of a Parish Council, the District Council. Where the green was
within the Greater London Council administrative area, it was vested
in the Council of the appropriate London borough. Therefore, the
lTand will have an owner concerned for its condition and, in view of
the fact that the land will be newly acquired, likely to be willing
to consider implementing a scheme to ensure that the land is properly
managed. Thé new owner would be assisted by the provisions of
section 8(4) which provided that sections !0 and 15 of the Open Spaces
Act 1906 apply which give the local authority concerned the power to
manage and make byelaws concerning the land.

The effects of the Act on unclaimed common land, as opposed to
greens,‘are not as satisfactory but remain a Targe improvement upon

the state of affairs before the Act. The land is to be vested "as
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Parliament may hereafter determine" wnich results in the present
state of uncertainty continuing. However, in the interim period
before provisions for the vesting of the land come into force,

section 9 gives any local authority in whose area the land is
situated, the power to take steps to protect the land against unlawful
interference and to institute proceedings for any offence committed

in relation to the land. Therefore, even where land does not have a
registered owner, it does haVe a measure of protection. The local
authorities are given a power but are not placed under a duty and so
it is conceivable that an authority might fail to take action to
safeguard the land. However, the existence of the section indicates
Parliament's intentions towards unclaimed land and provides powers
which can only serve to protect the future of common land until it has
been vested in the person or organisation selected by Parliament.

It is stated in the Working Party Report~fhat of the 16,250
registrations of land, 10,250 were not matched by a claim to ownership.
Presumably the figure of 16,250 must refer to the number of pieces of
land registered. It is stated that some owners may have failed to
make a formal claim to ownership in the belief that such a claim

might prejudice their objection to the registration of the land itself.?
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c Increasing awareness

An important effect of the Act, which is not capable of‘being
precisely measured, is the creation of a greater interest and
awareness amongst the public in areas of common or green which may be
close to their houses. The legislation of the nineteenth and early
twentieth centuries had ensured that areas of open land would not be
inclosed but it did not provide practical means for managing the land.
The public were aware that commons and greens existed but often
considered that these areas were open for access as of right to the
general public and where the land had become untidy or even inaccessible
through lack of management, the public did not have the knowledge or
the powers to commence the implementation of any schemes to improve
the situation.

The 1965 Act has resulted in a good deal of publicity for the
land at the time when registrations and objections could be made and
the necessity for registrations to be made had resulted in a detailed
consideration being‘given to land which was oftenAin a neglected
condition. Until the provisions enabling management schemes to be
made are enacted it is impossible to gauge how much interest has been
aroused and what result any interest may have in the improvement in
the condition of the land. It is unfortunate that at least fifteen
years are likely to elapse between the extensive publicity at the time
of registrations and the implemention of new provisions enabling
schemes to be made because, inevitably, a certain amount of impetus
will have been lost. However, the subject of commons and greens has
received a good deal of attention which is likely to result in more

thought being given to its future management.
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13 Unforeseen effects

The Act has resulted in a large number of references to

Commons Commisioners and, from those references, a limited
number of appeals to the High Court and, less frequently, the Court
of Appeal. The cases have tended to turn upon the application cf
the provisions to a particular set of facts and, therefore, are not
of general significance. However, there are several areas in which

the litigation has produced problems and created difficulties for

those wishing to apply the law in the future.
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a) The Effects of Failure to Register

The case of Central Electricity Generating Board v Clwyd County

Council ' has aroused a considerable amount of interest and concern
about its possible effects upon substantial areas of common Tand.
The plaintiffs owned an area of unenclosed land upon which they
wanted to build a power station. The land had been wanorial but
it had been taken out of the manor by various conveyances. It was
alleged that the land was subject to rights of common but ﬁone had
been registered by 2 January 1970 when the time for individuals to
make applications expired. The local authority had the power to
register the land as commonland until 31 July 1970 and did so on

17 July 1970. The plaintiffs objected to the registration and so the
matter was referred to a commons commissioner, the hearing taking
place in December 1973. The commissioner confirmed the registration
of the land as common land. He took the view that the question of
whether the Tand was subject to rights of common should bé considéred
as at the date of the registration of the land ie 17 July 1970. He
regarded as 1rre1évant the fact that no rights of common had been
registered at that date and that no commoner could make an application
because the statutory period had expired over six months previously.
The commissioner proceeded to hear the evidence and decided that there
was sufficient evidence to establish that the land was subject to
rights The Flectricifiy RBeard appealed to
the High Court.

Goff J, Feversed the commissioner's decision and allowed the

appeal, the respondents were not represented and did not appear. In

his judgement, Goff J explained that the desire of the applicants to

use the land as a power station had aroused considerable local opposition
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and he continued

"and in consequence, a local farmer, Mr John Winston Thomas,
the owner of Pentre Farm, wished to register rights of common over
the appellants’ land in the Saltings; but the statutory date at
which the right for anyone to apply to register rights of common
expired was 2 January 1970. \Unhappily for him, Mr ihomas failed
to make any application until 14 May 1970.% '

The implication is that Mr Thomas' sole motive in attempting
to register rights was the frustration of the applicants' plans
and not the protection of any rights. However, the commons commissioner
decided that rights were being exercised on 17 July 1970. Therefore,
it is logical to assume that Mr Thomas wanted to register his rights
in order to ensure that he could continue to exercise them. When
referring to the registration of the land by the respondents, Goff J

stated possible alternatives for their motives

“Whether to assist Mr Thomas, or for their own purposes in
defeating the appellants' plans, or for other reasons ... "?

The dates upon which various statutory provisions became
effective are particularly important. After 2 January 1970 no
applications could be made by individuals to register either land,
rights or ownership. from 2 January 1970 to 31 July 1970 the
registration authority could register the land but not any rights over
the land. From 31 July 1970 no rights of common could be exercised
uniess they were registered either dnder the 1965 Act or the Land
Registration Acts 1925 and 1936.° Therefore, when the registration

authority registered the Tand on 17 July 1970 the rights were exercisgabl

wm

though they would inevitably cease to be in fourteen days time.

Counsel for the applicants had to establish that the effect of
section 1(2)(b) which referred to rights ceasing to be exercisable,
was to extinguish the rights so that the land would no longer be subject

to rights of common. He referred to section 21(1) which provided that



sections 193 and 194 of the Law of Property Act 1925 were tc continue
to apply to land over which rights were exercised pbefore the provisions
of the 1965 Act took effect. Goff J accepted that the rights of

common referred to in section 1(2)(b) were extinguished rather than
simply becoming incapable of being exercised.

“In my Judgement it is plain that in the 1965 Act the legislature
was using the expression 'cease to be exercisable' as synonymous with
‘extinguished' " '

The next point for Goff J to consider was whether he should
look at the date on which the land was registered or the date of the
hearing before the commons commissioner to decide whether the land was
subject to rights of common in accordance with section 22(1). It is
apparent from the judgement that, initially, the judge had decided that
the later date was the appropriate one but a letter from the Department
of the Environment had been drawn to his attention which stated that
the former date should be used and so Goff J restored the matter for
further heafﬁng. He declined to follow the suggestion in the letter
to adopt the earlier date for a number of reasons.

First of all, he considered that if the land were registered but
no rights were registered over it, an application could be made under
section 13 to have the land removed from the register® and, therefore,

to confirm the registration would be futile.

“To confirm registration because at that time it might have
been right, when you know at the hearing that it is wrong, leaving
the objector to apply to amend the register seems to me to be a

w3
wrong course to pursue.

Secondly, the letter referred to sections 6(3) and 12(b) stating
that if the date of the hearing was the correct time to consider the
existence of the rights then there would have been provisions in the
Act analogous to sections 6(3) and 12(b) to deal with land which

ceased to be common land through the failure to register rights. Both
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the sections contain directions to the registration authority
to cancel registrations where certain specified events have
occurred. Goff J found that there was nothing in this particular
argument because the two situations referred to in the sections were
not analogous to that of land over which no rights have been registered.
Thirdly, the letter referred to section 5(7) which provides
that an objection to the registration of the land is automatically
an objection to the registration of any rights over the land. The
letter stated that the Act did not contain a converse provision,
ie that an objection to rights was an objection to land.' Presumably,
therefore, the argument put forward by the Department of the Environment
was that a registration of land can stand even though there may be no
rights registered over it and even where it is not waste land of a
manor. Goff J gave no weight to this argument because he considered
that an objection to a right did not necessafi]y involve an attack on
the status of the land which might be affected by other rights or
might be manorial waste.
The arguments put forward in the letter from the Department of
the Environment are worthy of consideration but not conclusive. Goff J's
decision was pragmatic and was not in contradiction of the law and
facts before him. However, it is the existence of the letter which
is interesting bacause it provides a clear indication of the Government's
intentions so far as the interpretation of the Act is concerned. A
copy of the letter is reproduced at Appendix V. No statutory provision
had been made for the situation which arose in this case and, when
the matter came before the High Court, the intentions of the Government
were considered but rejected.
Goff J went on to consider whether the commissioner could find

that the land was subject to rights of common on 17 July 1970 if his
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initial decision upon the appropriate date for considering the
existence of the rights was wrong. The commissioner's decision was
criticised for being too general. The commissioner decided that
rignts of grazing did exist but he did not quantify them, state
whether they were appendant or appurtenant or show who claimed them.
His decision was also criticised for finding that there were any rights
at all because Goff J considered that, taking all the circumstances
into consideration the so-called rights could have been nothing more
than indulgences on the part of the landowner. An area of adjoining
land had beern enclosed and no objections had been raised. Some of the
owners of adjacent farms took licences in order to use the Saltings
for grazing and no-one had registered any rights or appeared at the
hearing to assert any against the applicants.

Gof% J was confident that the correct'date to look at for the
existence of rights was the hearing date but he was equally certain
that there was insufficient evidence for the commissioner to find
that rights existed on 17 July 1970.

The case has produced concern amongst those who wish to preserve
areas of common land and amongst those who understood that the directions
contained in the ietter from the Department of the Environment would
be followed. The effect of the case may be that applications under
section 13 can successfully be made for the removal of Tand from the
register where there were valid rights in existence before the Act but
they have not been registered. However, this assumption may be

incorrect in the Tight of the decision in Corpus Christi College v

Gloucestershire County Council.' [f this view is correct then it would

be ironic if it were possible to remove land from the register which

had had valid rights because it has ceased to be common land but



impossible or difficult to remove land which was mistakenly registered
and never was common land.'

Concern has been expressed for the practical implications of the
decision in the GECB case® and it is possible that amending legislation
w%11 be introduced’ although it would have to be retrospective in its
effect. The case has been considered by Richard Vane 4énd in his
opinion the owner of land over which no rights have been registered
but whose land is registered cannot apply for de-registration because
the land never was common land. Goff J considered the question of the
existence of the rights and decided, in the alternative, that there
were no rights on 17 July 1970 and so the land was not common land.
However, the main tenet of his judgement was that the appropriate date
was the hearing date to decide whether rights had existed and so the
case could be used to support an application for de-registration where
valid rights existed until 31 July 1970. On the facts of the CEGB
case Richard Vane's opinion is correct but his view would not apply
where there had been valid rights in existence. The difficult question
of applicaitons for de—fegistration will be considered in Part Five.

It is interesting to look at the comments made by Templeman J
upon the question of land without registered rights in the case of

Smith and Another v East Sussex County Councﬂ'5 where the county council

had provisionally registered a plantation as common land under the

Act. The land was misdescribed in the statutory notices and so the
owner did not realisc his land had been registered until tw

years after
the expiration of the period for objections. The owner challenged the
finality of the registration and obtained a declaration that the
registration had not become finsl because no-one reading the notices
would have connected them with the land. In giving judgement Templeman J

made the following statements:-
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"By section 10 of the Act of 1965 final registration of any
Tand as common land is conclusive evidence of the matters registered.
If therefore the registration of the plantation as common land became
final, the plantation is now irrevocably and indisputably common land
though it may never have been or may have ceased to be common 1and
prior to the Act." ' ’

The CEGB case has caused considerable argument and some practical
problems and the decision may be the subject of legislation in the
future. The existence of the letter from the Department of the Environment
indicates the Government's intentions and provides an explanation for
the use of the phrase "no rights of common shall be exercisable" in
section 1(2}(b) rather than a word such as "extinguished". It is
clear from the judgement that the Department of the Environment were
of the opinion that the registration of the land as common land could
remain even when no rights were registered over it and no successful
application under section 13 could be made for rectification. When
considering the contents of the letter Goff J states

"It appears to be suggested that it was right for the commissioner
to look only at the date of registration, because if he confirmed the
registration it could stand, notwithstanding the failure to register
any rights of common, and could not be amended under section 13 of the
1965 Act because that could only be applied if there was some change
of circumstance or something outside the failure to register the
rights of common." °
Goff J was satisfied that the two were synonymous but, by analogy,
section 40 of the Law of Property Act 1925 provides an excellent
example of a contract which is valid but not enforceable unless certain
conditions are met and, in that section, there is an important

t would have been

distinction belween vaiidity y.o I

possible for Goff J to recognise a similar distinction between the

rights being unexercisable rather than extinguished, énd, had he done

so, less violence would have been done to the wording of section 1(2)(b).
The Working Party Report makes reference to one specific common

known as Ibberton Long Down (177 acres) in Dorset where the commissioner
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was obliged to strike off the registration of a rignt of

common to graze 60 sheep as a result of the decision in the Clwyd
County Council case. The right was registered in March 1968 when it
was being exercised but the holder released nis rigrnt tc the soil

owners in April 1968.'
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b} The Effects of Failure to Object

t is interesting to compare the effects of failure to

register with those of a failure to object. In the case of Re Sutton

Common, Wimborne the respondent made application in January 1969

fér the registration of 74 acres of land as common land. Different
parts of the land were owned by different people T Limited being one
such owner. In July 1969 certain rights by B over T Limited's land
were registered. T Limited objected to the registration of the rights
but not to the registration of the land as common land. Two other
landowners lodged objections to the registration of their part of the
land as common land. None of the objections were wﬁthdrawn and so the
matter was referred to a commons commissioner under section 5(6) of the
1965 Act. In the course of the hearing, B's alleged rights over T
Limited's land were held to be non existent which left for the
commissioner's consideration the question of the validity of the
registration of the 74 acres as common land on the only basis available,
namely that it was waste land of a manor. The commnissioner heard
evidence relating to the objections by the two landowners and as a
result he refused to confirm these registrations. T Limited than
applied for the registration of its land as common land not to be
confirmed but the commissioner refused to entertain the applications
on the grounds that because the only formal objection made by T Limited
had been to the registration of B's righte, T Limited was not a party
entitled to be heard under the Commons Commissioners Regulations 1971
on the question of the validity of the registration of the 74 acres

as common land. The commissioner confirmed the registration of

T Limited's land as common land without calling on the respondent to

prove her case in relation to 7 Limited's land and without taking into
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account evidence wnich was before him which cast grave doubts

on whether T Limited's land was waste land of a manor. T Limited
appealed contending that the commissioner ought to have required

the respondent to prove her case before making the confirmation and
ought to have taken into account evidence before him and to have
allowed T Limited to adduce relevant evidence. It was held by
Walton J in the High Court that the case would be remitted to the
commissioner with a direction to hear and determine the validity of
the registration so far as it affected T Limited's land. Walton J
considered that the commissioner had erred in law by failing to
require the respondent to prove her case because, once the validity
of a provisional registration of land as common land was referred to
a commons commissioner under section5(6) of the 1965 Act, the person
who had made the registration had to prove to the satisfaction of the
commissioner that the registration was valid.

Walton J's opinion of the 1965 Act is made abundantly clear at
an early point of his judgement.

"Once again, I am sure that these obligations were duly complied
with, but, for whatever reason, they do not in the event eppear to
have been as successful in alerting landowners to the registrations
made against their land as they were in alerting would-be busybodies
that they were able to their hearts' content to register anything
‘they pleased against any portion of land they pleased." ' -

Walton J is also convinced that numerous bogus registrations
have become final for want of an objection.® Counsel for the respondent
argued that although it was "the matter" which was referred to the
commissioner and not simply the dispute arising from the making of an
objection yet the commissioner had a discretion whether or not to
proceed to consider the validity of the registration in so far as it

was not directly challenged. The commissioner considered that as T

Limited was not a party entitled under Regulation 19(1) of the Commons
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Commissioners Regulations 1971 to be heard it would be wrong
to consider an objection of which parties entitled to be heard would
have had no notice.

Walton J referred to three unreported decisions of the commons
commissioners which showed that there has been nc uniformity of

- approach. In Re Cock Moor Brompton by Sawdon North Yorkshire (no 2) 2

and Re Walton Heath Surrey,’ the commissioners concerned had confirmed

registrations simply in view of the absence of any objection. However,

in Re Incleborough Mill and other Commons at Runton Norfolk’ Commissioner

C A Settle had taken a harder approach and taken the view that the
matter which is referred to the commissioner is the provisional
registration for his decision as to whether to confirm it with or
without modification or alternatively refuse to confirm it.

There are two particular points which are relevant to the case

of Re Sutton Common®and which are not referred to in the law report.

The first is the significance of subsection 5(7) in the 1965 Act and
thevsecond is the contents of the letter from the Department of the
Environment referred to in the Clwyd County Council case® Section
5(7) states that an objection to the registration of any land as
common land or as a town or village green shall be treated as being an
objection to any registration of any rights over the land. There is
no provision that an objection to a registration of rights is to be
treated as an objection to the registration of the land. Walton J
refers briefly to sub-section 5(7) but regards it as simply stating
the obvious. He does not draw attention to the lack of a sub-section
which would of been of direct relevance in the case before him.

The Tetter from the Department of the Environment pointed out
the absence of any converse subsection to subsection 5(7) and

supported the idea that a registration of the land itself could stand

166



without there being a registration of rights over the Tand.

Walton J's decision can be supported by the wording of the
1965 Act but it does demonstrate the ambiguities present in the Act
and the difficulties which faced those wishing to register and those

wishing to object. The decision has not escaped judicial critism.'
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c) The meaning of waste land of a manor

Waste land of a manor falls within the definition of common land
containedyin the Act even where it is not subject to rights of common.'
The question of whether a particular piece of land is or is not "of a
manor" has created problems for the commissioners which resulted in
conflicting decisions. The uncertainty concerned the situation where
land had been waste land of a manor but the ownership of the Tand and
the lordship had passed into separate ha&ds. The view which has prevailed
is that the land must be part of a manor at the date of the hearing
before the commissioner if it is to fall within the definition of waste
land of a manor.”  This problem has been included amongst the unforeseen
effects because it would appear that the Department of the Environment
would have preferred the wider view to be accepted.’

It is interesting to»trace the way in which the narrow view was

finally accepted. The first case to consider is Attorney General v

Hanmer® in which-Watson B provided the following definition:

"The true meaning of wastes" or "waste lands" or "waste grounds
of the manor" is the open uncultivated and unoccupied lands parcel of
the manor or open lands parcel of the manor other than the demesne
lands of the manor."S

The commissioners who were obliged to make decisions upon the
status of waste land followed the definition of Watson B in Re Church

Green Verwood Dorset? , Re the 01d Ford Halcombe Newington’ and Re Box

Hill Common Box Wiltshire? Therefore where the land had been severed

from the manor, the commissioners refused to confirm the registrations.

The definition was also adopted by Slade J in the case of Re Britford

Common® (referred to as "the Britford case"). The facts were that

Britford Green formed part of the Manor of Britford and the lordship
of the manor had been in the same ownership throughout living memory.
The land was registered as common land, the owner objected and,

before Chief Commons Commissioner G D Squibb QC, evidence was given
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that the land was unenclosed and uncultivated but the owner had
sometimes cut the grass on the land for hay or silage. The commons
commissioner found that the land was not presently subject to rights of
common but he made no findings whether it had ever, in the past, been
subject to rights of common. The conclusion reached was that the land
was waste land of a manor and the registration was confirmed. The
owner appealed on the grounds that no evidence had been adduced to
justify the finding, the commissioner had not had regard to the
definition of "waste land of a manor" in section 37 of the Commons Act
1876 and the land had become demesne land as a result of the lord
taking the produce.

Slade J dismissed the appeal on the basis that it was not open
to the court to look at the sufficiency of the evidence in view of the
form of the question in the case stated; on the second point he
considered that the definition in the 1876 Act was not of general
application and on the third point, the cutting of hay was insufficient
to change the status of the land to demesne land. The land had not
been severed from the lordship and so Slade J did not have to consider
the effects of such a severance but he did refer in some detail to
Watson J's definition' and the case has been used as evidence to
support the “"narrow" definition of waste land of a manor.?

The Britford case was followed, chronologically, by two cases,
both in the Chancery Division, which adopted a definition of waste land
of a manor which was wider. These three cases were not reported in
the order in which they were decided. The second case was Re Yateley

Common, Hampshire Arnold v Dodd and others® (referred to as the Yateley

case) before Foster J and the third was Re Chewton Common Christchurch

Borough of Christchurch v Milligan and Others®(referred to as the

Chewton case) before Slade J.
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The facts of tne Yateley case have been discussed' in relation
to the abandonment of rights of common. The appellant also contended
that, if he successed in proving that the Blackbushe part was not
subject to rights of common, it should cease to be registered as
common land because it was not waste land of a manor having regard to
its use as an aerodrome since 1942 and to the fact that the present
owner was not the lord of the manor. It will be recalled that Foster J
held that the rights had not been abandoned but, in the alternative, he
clearly stated that

"in my judgement there is no reason why Parliament in the 1965
Act intended that land should cease to be registrable if it is not

ne

owned by the lord of the manor!
Accordingly it was held that the tand had not ceased to be waste
land of a manor even though it had been severed from the lordship by
a Conveyance in 1891.
In the Chthon case, certain parcels of waste land formed part
of the manor of Somerford until 1804 when they were sold to T and,
thus, severed from the manor. In 1811 the manor was conveyed to T and
hisvsuccessors in title were the trustees of the M Trust. In 1968,
the registration authority registered 81.78 acres of the land and,
shortly afterwards, the local authority made a similar application
which also included an additional 0.36 acres. The trustees of the
M trust objected to the provisional registration on the grounds that
once the severance had taken place, the subsequent purchase of the
manor by the owner of the land did not nave Lhe eifect of reannexing
the parcels to the manor. The commons commissioner, Mr C A Settle QC
refused to confirm the registration and the Christchurch Borough Council
appealed to the High Court where Slade J allowed the appeal.
Counsel for the local authority put forward two arguments, first

that as the lands had always been waste land and had once been of the
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manor of Somerford, that was sufficient to bring them within the
definition of the 1965 Act. Second, that the lands were still waste
land of a manor "by repute". In giving his judgement, Slade J referred
to the Britford case but indicated that the lack of a severance of the
land from the manor in that case, menat that his comments in the
earlier case were not relevant to the Chewton case. Having dealt with
the Britford case, Slade J proceeded to accept the first of Counsel's
arguments

"In my judgement the phrase ‘waste land of a manor' used in
relation to a particular piece of land in the context of a statute
passed some forty years after copyhold had been abolished, does not
as a matter of legal language by any means necessarily import that
the ownership of - the Tand still rests with the lord of the relevant
manor." '

Slade J did not consider the second of Counsel's arguments
because the commissioner did not refer to it in his decision and,
in view of the affirmative answer to the first argument, it was not
essential for the second to be considered.

The confusion surrounding the definition of "waste land of a

Manor" was resolved by the case of Box Parish Council v Lacey® which

was taken to the Court of Appeal. Chief Commons Commisioner G D Squibb QC
refused to confirm the registratioﬁ, the Parish Council appealed to the
High Court where Foster J allowed the appeal whereupon the owner of the
land appealed to the Court of Appeal and was successful in having the
registration rejected.

The f
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manor of Box and various members of the Northey family had been lords

of the manor. Under the will of Edward William Northey who died in 1914
and who was 2933 lord of the manor, the land passed to his eldest son

who sold it to Mr Neate. Although the land was open, unoccupied and

uncultivated it had been severed from the lordship long before 1922.
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On the construction of section 22(1)(b) the Court of Appeal was
unanimous in deciding that the words "of a manor" referred to the
date of registration.

“and as a matter of English the phrase 'waste land of a manor
not subject to rights of common' will hardly tolerate a construction
which will comprenhend land which has long since ceased to be in any
way connected with a manor." '

The report provided an indication that the effects of the Act
have not been entirely beneficial.

“Once the registers are complete, the 1965 Act should ...
bring to an end the unhappy history of disputes and litigation
regarding such matters involving, as it did, expensive and difficult
enquiries into the past" °

The decision of the Court of Appeal will have resulted in less
injustice because the commissioners had been refusing registrations
by adopting the narrow view and some applications for registrations
may not have been made as a result of the prevalence of the narrow view.’
[f the Court of Appeal had adopted the wider view there would have been
no remedy for those whose registrations had been refused or who had
failed to make applications. There remains the question of whether
owners of land whose registration was confirmed in accordance with the
wider view can successfully make application for the removal of the
Tand from the register. Any such application would have to be made

on the basis that the Tand was within section 22(1)(b) until the

decision of the Court of Appeal in Box Parish Council v Lacey®whereupon

it ceased to be waste land of a manor, but the argument does not
appear to be attractive.

The decision in Central Electricity Generating Board v Clwyd

County Council® nas been applied to the definition of "waste land of

a manor". In the case of Re Waste Ground on Custard Hill, Gussage

A1l Saints, Dorset® the question arose of whether, if land was waste

Tand of a manor at the date of registration but had ceased to be so,
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the registration should be confirmed. 1t was neld, following the
decision in the Clywd County Council case that the confirmation of
the registration should be refused because, inter alia, if it were
confirmed and thereafter the land ceased to be common land, that would
Tead to an unanswerable application under section 13 of the 1965 Act.
The report of the decision is very brief but, even so, it is possible
to accept that waste Tand which is not "of a manor" in accordance
with the narrow view would be eligible for removal from the register.
An unsuccessful attempt was made' to extend the definition of
"waste land of a manor" to "waste land reputed to be of a manor" and
the case will be considered in detail in connection with the fluctuating

nature of common land and common rights.?
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d)  The Extinguishment of Valid Common Rights and the Creation
of New Rignhts

It was the declared intention of Parliament that the 1965 Act
would record existing rights as accurately as possible. It was not
intended that valid rights should be éhanged in any way. However, the
way in which rights could be registered and become final provided, for
a relatively short period of time, a new method of creating rights and
the consequences of non-registration were sufficient to render existing
rights either unexercisable or even extinguished.'

So far as the cfeation of new rights is concerned, there are no
reported decisions which provide evidence of new rights being made”
but that is not surprising because the creation of the right would
involve the absence of any objection and so there would not be a reference
to a commons commissioner which could appear as a reported case. The
sequence of events would be a registration of specific rights which
would be provisional® in the inital period and, if no objections were
received or if all those received were withdrawn* the registration would
be automatically final and conclusive evidence of the matters registered
as at the date of registration® Publicity would be given to the initial
application and if the right were a complete fabrication then the
landowner would be likely to object but where grazing had been carried
on by the owner's indulgence or on payment of a nominal rent it would
be possible that the landowner would not be aware of the implications

of faiiing to make an objection. The case of G & K Ladenbau (UK) Limited

v Crawley & De Reya (a firm) establishes that areas of land were

incorrectly registered as common land without any objection being made
and so it is conceivable that, by analogy, common rights may have been

created. Walton J in Re Sutton Common Wimborne’ is quite certain that

new rights have been created

174



"I have no doubt that this obligation on local éuthorities was
duly complied with, and, in the nature of things, such publicity has
brought forth a crop of claims which are entirely without merit, and
some of these, as is well known and recognised, because of the
subsequent provisions of the Act have by now become final and therefore
indisputable.” '

The question of valid rights being unexercisable® is
equally serious and the possibility stems from the provisions of
section 1(2)(b) which provides that rights which are not registered
either under the 1965'Act or the Land Registration Acts 1925 and 1936°
shall not be exercisable. There are three factors which could result
in valid rights being omitted from the register.

The first influential matter concerns the question of bargaining
power. The more rights which exist over a piece of land the less it
is worth to the landowner ahd, therefore, it 1s in his interests to
ensure that as few rights as possible appear on the register. It is
obvious that the rights will be of tremendous value to the commoner
and so he will be anxious to ensure that they do appear on the register.
However, the existing areas of common land are often in remote areas of
the country where the landowner may be an individual of considerable
wealth and influence and in a position to bring pressure upon the
commoner to discourage him from registering particularly where the
commoner is a tenant of other land from the 1andownef. If the rights
have been registered, the landowner is more likely to be able to afford
barristers and surveyors to assist in the presentation of his case before
tie COommons commissioner and if he were Lo suCceed in reducing tne
number of rights over the common he would gain a bonus which Parliament
could hardly have intended.

It 1s arguable that evidence of the loss of valid rights may be

found in the case of Central Electricity Generating Board v Clwyd County

Council®  Goff J was prepared to state, in the alternative, that no

rights existed on 17 July 1970 but the commons commissiner who listened
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to the witnesses and who was dealing with cases concerning common land
frequently was satisfied that the rights did exist. It is impossible

to calculate how may rights if any have been lost but it is theoretically
possible that losses have occurred.

The second major factor in the loss of valid rights is the
existence of three separate sections within each of the two registers.
The effect of the existence of separate sections is that the registration
of the land as common land would be completely 1ndependant.of the
registration of any rights over the land. It is clear from the case

of Central Electricity Generating Board v Clwyd County Council ' that

where land is registered but there are no registered rights, the
registration should not be confirmed unless the land is waste land of
a manor. However, it is possible to appreciate that a commoner would
not realise that each individual right had to be registered and that
the registration of the landas common land afforded him no protection
whatsoever. It is clear from the wording of the Act that the sections
of each register are separate and each individual right must be
registered but the majority of commoners are neither lawyers nor
accustomed to interpreting acts of Parliament and so it is possible to
accept that omissions from the register might be the result of a
misunderstanding as to the effect of the registration of the land itself
as common land.

A third factor in the non registration of valid rights concerns
the inter action of the 1965 Act and the Land Registration Acts 1925
and 1936.° Common rights are over riding interests and their impcrtance
in the sphere of registration of title has been discussed.” It is
highly Tikely that where the title of the servient tenement is registered
at H M Land Registry then the existenceof the rights will be apparent

from the details on the register. However, it is not essential that
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references to the rignts do appear on the register because the
registered owner will take subject to them in any event. The provisions
of the 1965 Act are such that common rights must be registered either
under the 1965 Act or at H M Land Registry if they are to remain
exercisable. Therefore, where the title to the servient ]and‘was
registered at H M Land Registry immediately before the
1965 Act, common rights which were perfectly valid as over-riding
interests, even where they did not appear on the register, will be
rendered incapable of being exercised by a different statute. This
result does not accord with the general concept of over-riding interests
and could result in unfortunate omissions from the register.

It is possible to foresee that valid rights may have been lost
but the precise effects of failure to register depend upon whether
the view of Goff J in-the CEGB case is accepted. It was his opinion
that section 1 did not merely render unregistered rights unenforceable
but that it extinguished them. If that view is correct and if there
is no amending legislation, the consequences of failure to register
are disastrous for aﬁy commoners who, for whatever reason, failed to

ensure that their rights appeared on the register.
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d) Practical Changes in Land Usage

The alterations to valid rights, either by creation, extinguishment
or loss of their exercise, have been discussed but it is important to
acknowledge that amajor effect of the 1965 Act has been to produce
significant changes in the uses for land which existed before the Act
came into force even where the uses were not the exercise of valid
rights. It was the intention of Parliament to ensure, so far as
possible, that all valid rights were accurately recorded. Parliament
did not concern itself with with differences which might exist between
the rights as they were being exercised and the rights as defined in
accordance with legal theory which was not readily intelligible even
to the professional lawyer. By referring to the accurate registration
of subsisting rights, the Government created an impression that the
result of the Act's provisions would be the recording of the rights
which were actually being exercised. If this impression had been
accurate there would have been very little upheaval in the lives of
commoners and landowners, their expectations being unaffected. However,
there is evidence to suggest that on some commons there were substantial
changes as a result of the registration requirements and there have
been alterations to land use which have been surprising to those with
an interest in the Tand who cannot have been aware of the existence or
extent of rights before the matter was decided by the commons commissioner.
Indeed, the number of references to the commissioners 15 evidence of
the fact that there have been discrepancies between the expectations of
the commoners and the legal realities.

Evidence of the distinction between practical uses and iegal

rights can be found in the case of New Windsor Corporation v Mellor and

Others ' which has been discussed.”
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The second case in which expectations have bzen disappointed

and existing land usage varied is that of Central Electricity Generating

Board v C]wyd County Council' which has been discussed. Goff J was of

the opinion that there were no subsisting rights but it is clear from
his judgement that there was evidence of grazing on the iand. The
commissioner had stated tht the owner of Pentre Farm and of neighbouring
farms had common rights of grazing over the land.® Whether Goff J was
correct in his opinion or not there can be no doubt that the effect of
the decision in the High Court would be to prevent the use of the land
for grazing by individuals who had anticipated that they would be able
to make use of the land for the foreseeable future.

Section 15 of the Act which contains the quantification provision
is capable of causing substantial alterations to the use made of common
land and has created. particular brob]ems in the Manor of Spaunton in
North Yorkshire. The common was unstinted and a considerable number
of local people had rights over the land although very few were
actually exercising them. There was an active Court Leet which took
its duties of regulating the common seriously. Appendix II contains a
selection of press cuttings from local newspapers giving details of the
general interest taken by the Court Leet and of the sericus problems
which section 15 created. All the commoners registered rights and,
because no agreement could be reached about the manner of quantification
large numbers were registered by many commoners with no land near their
house, inbye land, and no intention of exercising their rights at the
present time. A register prepared at the beginning of the twentieth
centrury provided details of the rights which were considered as existing
although there was no stint mentioned. The common was not over grazed
as a matter of fact although 1t could not possibly have provided

grazing for all the beasts referred to in the provisional registers.
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Cbjections were received to all the provisional registrations and so
a hearing took place before the Chief Commons Commissioner.

The probiem was which method to use for deciding upon the
extent of each commoner's right. If the rule of levancy and couchancy
was used, some of the commoners who were using the common and whose
livelihood depended upon the income from sheep farming wouid suffer
drastic reductions in the size of their flocks because of the small
area of inbye land which they had. It is possible to run Targe flocks
of sheep on a common from a small area of inbye land because concentrated
animal feedstuffs are readily available to support the sheep during
the winter and it is not necessary to be self sufficient in hay because
it can be obtained from other farmers even where they live at a
considerable distance from the commoner's holding. Therefore, the rule
of levancy and couchancy would result in substantial injustices.

One alternative was to decide upon the carrying capacity of the
common, which would not be a simple task, divide the total by the
number of commoners giving each common an equal numbef of rights. The
legal justification for such a course of action was that an amount of
compensation for land compulsorily acquired had become payable to the
commoners and it had been divided equally between the commoners
implying that, by the custom of the manor, each commoner had an equal
right. However, if the commissioner had used the alleged custom of
the manor and divided the rights equally, the result would have been
that the commoners who were actively exercising their rights would have
had to reduce their flocks so substantially that they could no 1onger
have continued as farmers on a commercial basis.

Perhaps the fairest course to adopt would have been to give the
active farmers sufficient rights to continue as they had been doing

and give those who did not wish to exercise their rights but equally
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did not wish to lose them a nominal amount. However, no authority
could be tTound for such an arrancement and so the rule of levancy and
couchancy prevailed both before tne Conmons Commissioner and in the
High Court. It is small comfort to the commoners to be told that they
did not lose any rights they were simply prevented from using the
common as trespassers.
Further complications have arisen in the Manor of Spaunton as a
result of the decision taken by the Court Leet in October 1980 to
grant an extension to five common right holders who had had their
rights drastically reduced by the commons commissioner. The extension
lasted until October 1981. The lord of the manor had insisted that
the sheep which were in excess of the number confirmed by the commissioner
must be removed by the end of October 1980: details from the local
newspaper are given in Appendix II. Obviously, the enforcement of
the provisions regarding quantification will not be without its prob]ems.
Three instances have been given of situations where the expectations
of commoners or landowners have been substantially altered resulting in
confusion and annoyance for those affected. It is unlikely that the
instances given were isolated and could not be repeated throughout
England. The Parliamentary debates in the House of Commons over the
Commons Registration Bill created the impression that the process of

registration would be the task of noting down the practical land usage

L 4l
on e 1

view of the diverygence over the years of
legal theory and general understanding of the public, the registration
process has produced surprising and disturbing results on some commons

and greens.

It is appropriate to refer briefly to Re Yately Common Hampshire

Arnold v Dodd and Others ' which has been discussed. Having

considered the guestion of the abandonment of common rights, Foster J
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referred briefly to quantification of the rights. The appellant

had argued that the rights were exaggerated and should be reduced.

The commons commissioner, A A Baden Fuller Esg, made a note on the
register to the effect that the number of rights had not been
determined and were merely those put forward by the commoners. There
was no appeal from the commissioner's decision and so Foster J did not
consider that it was open to the appellant to argue the point before
him. However, he did make the following remark

"It may be that Parliament will lay down some other test than
levancy and couchancy." '

From this cormment it would appear that the strict rule applied to
Spaunton Moor has not necessarily been rigorousiy adhered to throughout

the country.
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f) The Loss of the Fluctuating Nature of Commons and Greens

It is impossible to trace the precise origins of common lTand
but it is apparent that the concept of common rights arose as a result
of the existence of areas of land which were not required for
intensive cultivation and the needs of the villagers regarding food
for their animals and materials for their houses, implements, fires
and roads. It is unlikely that the rights were closely defined when
they were in their infancy and so long as the commoners were a small
group of people in contact with the lord of the manor, there would be
scope for varying the rights to meet changing circumstances. The
rights could be reduced or increased, extinguished or created and the
location of the land over which they were being exercised could be
altered. The Royal Commission Report makes reference to such an
alteration in Barrowby Lincolnshire in 1697

“The inhabitants agreed to divide the common into three parts,
ploughing one third at a time and keeping it in tillage for four years
successively and then putting it back to grass." '

The decision was madé as a result of the loss of a number of
horses and cattle through disease which the inhabitants attributed to
the unwholesome nature of the common which had not been ploughed for
some years. It is clear that common land was not immutable.

The Manor of Spaunton provides an example of the fluctuating
nature of the rights over the land. The Court Leet had succeeded in
rogulating a common where the.number of inhabitants with common rights
was very large and yet there had been no necessity to impose a stint.
The reason was that although all the commoners did not wish to exercise
their rights, they did not wish to 1bse them and the system which had
evolved enabled those who wished to use their rights in a commercial

manner without other commoners permanently forfeiting their rights.

The fact that the system had worked can be attributed, in part, to the
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necessity of hefting the sheep. A heaf is a small area of land to

whicn a flock has become accustomed by grazing there. If a flock is
turned onto a common then, unless it is restrained in some way it will
wander from the commoner's holding and become lost. Therefore, each
commoner must take steps to ensure that his flock is trained to frequent
a certain part of the common. The only practical waylin which to
achieve this end is by buying sheep from that particular common and the
sheep are most likely to become available when another commoner retires.
It would be impractical to buy in sheep from a different area and expect
them to settle on a particular area of the common. Therefore it is
unlikely that a manor such as Spaunton would be surcharged by a sudden
influx of new flocks. The system imposés its own restraints which had
worked successfully, but in the future, the new statutory Timits will
operate serving to reduce the number of animals grazing the common.

It is necessary to state that there are provisions in the 1965 Act
for alterations to be made to the register where the circumstances on
the common have changed.' However, it is unlikely that steps would be
taken to keep the register up to date when there 1s no obligation to
do so and, in any event, the capacity of common land to adapt to
changing circumstances has developed over the centuries with very small
changes on some commons and it is possible that the question of
registration would not occur to commoners in the years to come.

One case which has provided an excellent example of the lack of

fiexibility in the registration process is Baxendale and Others v Instow

Parish Council and Others®. Devon County Council had registered

without application a strip of land at Instow as waste land of a manor.
The estate owners objected but the commons commissioner confirmed the
registration whereupon the owners appealed to the High Court. The

complexity of the case can be gauged from the comment by Sir Robert
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Megarry V-C that there were questions upon movable freeholds, the

law of accretion of land occurring on the imperceptible retreat of the
sea, on the boundaries and nature of manorial waste and on the construction
of a Crown Grant of 1855 as well as the 1965 Act. In 1855, a grant had
been made of land lying between high and low water mark. Since that
time, the sea had receded and the land which had been below high water
mark in 1855 was now above it. The local authorities contended that
the grant in 1855 was not of a fixed area of land but of a movable area
of foreshore which varied with the movement of the sea. Devon County
Council had registered the land between high water mark in 1855 and
high water mark in 1965 as waste land of a manor. In allowing the
appeal by the estate owners, Sir Robert Megarry V-C, whilst giving full
weight to a possible presumption that a grant of a movable foreshore
was intended, held that there was sufficient in the parcels clause of
the 1855 grant, combined with the plan to rebut that presumption.
Therefore, no land was produced lying between that granted in 1855 and
the manor which was registrable as waste land of a manor.

A further point was taken by the local authorities upon the
definition of "waste land of a manor". It was contended that the
registration should be allowed to stand because when it was made, the
land in dispute was reputed‘to be waste land of a manor. In the
Conveyancing Act 1681 and the Law of Property Act 1925 the word "manor"
included "reputed manor" and it was argued, by analogy, that waste land
of a manor or reputed manor should include waste land which was of the
manor by repute. This argument did not find favour with Sir Robert
Megarry V-C and the appeal by the estate owners was allowed. Whilst
it is hardly surprising that the arguments put forward by the local
authorities did not succeed, in view of the facts of the case and

appropriate rules of law, the decision that the registration should be
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cancelled provides an example of legislation effectively placing in
danger the land it was intended to protect. The passage of time had
changed the nature of this particular piece of land but no recognition
could be given to the fact that it may have become suitable for a

new purpose.
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g) The Advantages of Certainty to the Landowner

Prior to the introduction of registers for common land and
rights, the landowner was confronted with substantial problems if he
wished to develop or requlate the land because he could not be
certain that he had succeeded in locating all the commoners. Once all
the registrations are final, the Tandowner will be in a far more
confident situation because he will be able to identify all the right-
holders, at least as at the date of registration. One added bonus which
will be available to the landowner is that he will be able to discover
how many commoners there are and if he wants to acquire their rights he
will know when all the rights have been acquired and he may be able to
apply for the de-registration of the land.' Before the passing of the
Act, the landowner could try to buy up all the existing rights but he
could never be certain that he had succeeded. Once all registrations
are final, he will be able to act with greater certainty. |

The problem has been acknowledged in the Working Party Report

“It would seem that the registration process, by identifying all
the commoners for the first time, will facilitate the efforts of an
owner of a common who is minded tc extinguish all rights of common,
either by purchase from the right holders or by the acquisitions of
all the properties (identified in the registers) to which the rights ae
attached." *

In order to remedy the defect, the Working Party recommended that
land should not be removable from the register until statutory processes
had been followed involving the approval of either Parliament or of
the appropriate Secretary of State.” If this recommendation were
adopted, the landowner would still be able to identify the rights and
their owners but, even if he were able to acquire all the rights he
would not be able to have the land itself removed from the register unti)

a formal process had been followed, in which presumably, it would be

open to the person with the power to give approval to withold consent
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wnere it was considered that the owner had acted improperly. Therefore,
it 1s possible that there will be amending leglislation to reduce the
risk of common land being lost but it is unlikely to be enacted in

the near future and the recommendations of the Working Party wil: not

necessarily be accepted.
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h)  The Effect cf Section 21(1)

Section 21(1) provides that the application of sections 193
and 194 of the Law of Property Act to iand registered under the 1965
Act is to be unaffected by section 1(2) of the 1965 Act which specifies
the sanctions for non-registration of rights. Therefore, so long as
the land is registered under the 1965 Act, the application of the
sections in the Law of Property Act 1925 does not depend upon the
registration of the rights under the 1965 Act.“ Unfortunately, the
result of the saving in section 21(1) is to increase the doubts and
uncertainties as to the statutory provisions which might affect a
particular piece of land. The sections in the Law of Property Act
1925 have different applications and so it is necessary to consider
them separately.
Section 193 provides a right of access for the public and applies
to
a) any land which is a metropolitan common within the meaning
of the Metropolitan Commons Acts 1866 to 1898
or b) manorialwaste or a common which is wholly or partly situated
within an area which immediately before 1 April 1974 was a
borough or urban district
or c) any land which on 1 January 1926 was subject to rights of
common and in respect of which the owner has deposited a
deed declaring that the section shall apply.
The section ceases to apply to
a) any land over which the commonable rights are extinguished
under any statutory provision
or b) any land over which the commonable rights are otherwise
extinguished if the council of the county in which the land

is situated by resolution assents to its exclusion from the
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operation of the section and the resolution is approved
by the Minister.

By virtue of section 21(1) the public's rights of access will
continue to apply to metropolitan commons and manorial wastes and
commons in urban areas but it will only apply to the third category so
long as the land is registered under the.1965 Act. If it is not, then
the right of access will be lost. It is not necessary for the rignts
to be registered under the 1965 Act. The practical consequences are
that it will be even more difficult to ascertain whether a right of
access does exist over a particular piece of land.

However, the effect of section 21(1) upon section 194' is even
more serious. Section 194 prohibits the construction of works or the
building of erections or fences and applies to any land which was
subject to rights of common on 1 January 1926 and it ceases to apply to

a) any land over which the commonable rights are extinguished

under any statutory provision

or b) any land over which the commonable rights are otherwise
extinguished if the council of the county in which the land
is situated by resolution assents to its exclusion from the
section and the resolution is approved by the Minister.

The effect of section 21(1) is to remove the protection of
section 194 from all land which is not registered under the 1965 Act.
Where the land is registered but the rights are not it will be possible
for section 194 to apply but it will be necessary for the applicant to
show that the land was subject to rights of common on 1 January 1926
and where the rights are not registered under the 1965 Act the task will
be difficult. A different practical problem could arise where the owner
acquires all registered rights over the land and applies for the

de-registration of the rights and the land. In theory, section 194
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would continue to apply and protect the tand until a resolution

had been passed by the county council and approved by the Minister
but it could be expected that the landowner would regard the removal
of the land from the register as the most significant step and would
carry out work in breach of section 194 on the assumption that he was
unlikely to be prevented.

Section 194 does not apply to manorial waste and so land
registered under the 1965 Act is at risk from the owner who could fence
the Tand without there being a remedy available to tﬁe public.

The Working Party Report has considered the problems which could
arise as a result of the interaction between the 1965 Act and the
Law of Property Act 1925 and recommends' that section 194 should apply
to all land registered under the 1965 Act but legislation will not be
forthcoming in the immediate future and may not follow the Working

Party's recommondations.
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IV CONCLUSION

The 1965 Act partially adopted the recommendations of the Royal
Commission and attempted to inject a degree of certainty into a
very complicated area of iaw. The registration process is incomplete
and until every registration is final, it is impossible to draw
conclusions upon the effect of the 1965 Act. However, at this interim
point, it is possible to identify the short term problems which have
arisen and to draw attention to the more permanent areas of conflict
which have emerged over the previous sixteen years.

A Timited measure of certainty has been achieved though with
a greater degree of upheaval than might have been expected. The probable
result of the increase in knowledge about the status of the land will
be an immediate reduction in the acreage of land which is used as
common land followed by a more gradual reduction in the exercise of
rights as landowners benefit from the increased certainty about the
existence of rightholders.

The opportunity will be taken to consider the ways in which
Parliament may decide to rectify mistakes which were made or make
alterations to provisions which have proved difficult to administer.
In addition, there remains the question of the vesting of common Tand

which is without a registered owner.
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100 3 Ryan The Law Relating to Common Land
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101 1 Section 15(3)
103 1 Section 1{2)(b) Now 1925 to 1971
2 The situation is uncertain.

See post pages 207-210
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relation to the loss of rights:-
Central Electricity Generating Board v
Clwyd County Council (1976)1AER 251
Corpus Christi College v Gloucestershire
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2 Ibid section 5(5)
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Commons Registration Act 1965 section 5(8&)
Ibid section 8(1)

Ibid section 7(2)

Ibid section 12(b}

The Commons Commissioners Regulations 1971
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The 1965 Act section 6(2)

Ibid Section 19{(1) and the Commons Registration
(General) Regulations 1966 SI 1966 No 1471

Reg 32 and SI 1980 No 1195 (revoking SI 1970

No 1996)

Section 19(1)(d)
SI 1966 No 1471 as amended
SI 1971 No 1727

It is interesting to note the case of

Re Cock Moor Brompton by Sawdon North
Yorkshire {No 2) 21 June 1977 in which
three entries had been made in the rights
section of the right to shoot game which
cannot be a right of common

Commons Registration (General) Regulations 1966
SI 1966 No 1471 para 7

Section 5(3)

Commons Registration (General) Regulations 1966
SI 1966 No 1471 para 7 :

2 -January 1967

SI 1966 No 1470

Official Repdrt Fifth Series Parliamentary
Debates Commons 1964-5 Vol 711 26 April to
7 May P 459 28 April 1965

Post pages 137 to 144

G & K Ladenbau (UK) Limited v Crawley v
De Reya [1978] 1A ER 682

SI 1971 No 1727
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111 4 For a detailed exposition of the false

assumptions and the consequences of failure
to register see Central Electricity Generating
Board v Clwyd County Council [1977] 1AER 251

112 3 Ante page 64
2 Section 13
3 Section 12(a)
113 1 Ante pages 67 and 72
114 1 , Official Report Fifth Series Commons 1964-65

Vol 717 Report Stage p344 27 July 1965

2 Ibid p350
3 ‘ Ibid p358
4 Ibid p3§0
115 1 ~ Ante pages 111 to 112
2 Ante page 91
3 Now 1925 to 1971
4 See the discussion upon the meaning of these

words in Central Electricity Generating Board
v Clwyd County Council considered post
pages 157 to 158

5 Now 1925 to 1971
6 Section 8(3) and section 8(5)

116 1 Local Government Act 1972 section 189(2)
2 Section 9

'_l
F_.\
~)
}_l
w

Royal Commission Report para 15

2 Butterworths Annotated Legislation Service
Statutes Supplement No 156 pS

3 1 October 1966 Commons Registration
(Exempted Land) Regulations 1965
SI 1965 No 2001

4 40 applications covering approximately 45C0 acres
were received by 1 October 1968

5 Ante page 66
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Royal Commission Report p367

Ibid p89 footnote 5
Now 1925 to 1971
Writer's emphasis
Section 17(1)(a)

Section 6(1)

Sections 18(1) and 18(2)

Royal Commission Report para 299
Ante page 65

Writer's emphasis

Royal Commission Report para 264

Land Registration. Act 1925 Section 112 and
Land Registration Rules reg 287

Ibid
Now 1925 to 1971

See Ruoff and Roper Registered Conveyancing
4th Edition pll2 to 114

Land Registration Rules 1925 rr3{2)(c)

Ruoff and Roper Registered Conveyancing
4th Edition p 97

1965 Act
Land Registration Act 1925 section 70(1)(a)
1965 Act

Commons Registration (General) Regulations
1966 SI 1966 No 1471 para 29(1)

Post pages 145 to 147
Ante page 33
Section 16(1)(b).

Ante pages 47 to 48
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129 1 Royal Commission Report para 402
2 Post pages 168 to 173
3 Writer;s emphasis
4 Section 22(1)
5 Also known as pasturegates
130 1 Segtion 22(1)
2 Royal Commission Report para 403
3 [1974]2A ER 510 and [1975] 3A ER 44
4 [1977]3A ER 521
131 1 Ibid
2 | Ante page 130
3 : [1975] 3A ER at page 48
132 1 Re Sutton Coﬁmon, Wimborne, Dorset

[1982] 2 AER 375
2 Writer's emphasis

133 1 As to town or village greens generally see
Halsbury's Laws Vol 6 paras 525 to 534

134 1 1965 Act section 15
137 1 Ante pages 110 to 111
2 SI 1966 No 1470
3 A Commons Registration (Time Limits){Amendments)

Order 1970 SI 1970 No 383

4 Sections 17 and 18

138 1 [197zj 1AER 439
139 1 [1968] 19 P & CR 525
2 | [1969] 21 P & CR 293
3 The 1965 Act |
4 [1972] 1AER at page 441

5 [1972] 3AER 579
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[1972]3AER at page 58la
Section 10 provides ''the registration under
this Act of any land as common land or as
town or village green or of any rights
of common over any such land, shall be
conclusive evidence of the matters registered
as at the date of registration, except
where the registration is provisional only
[1972] 3AER at page 581b

Ibid
Official Report Fifth Series Commons
1975-76 Vol 918 29 October 1376
Written answer 397
Official Report Fifth Series Commons
1976-77 Vol 934 8 July 1977
Written answers 698-700
Official Report Fifth Series Commons
1977-78 Vol 946 16 March 1978
Written answer 324

[1973] 1AER 226
[1973] 2AER 1214

[1973] 1AER 229 e and f

Ante pages 126 to 127

[1978] 1AER 682

Section 13(a)

Chapter 4

Post pages 215 to 238
[1973]2AER 1214>

At page '1216h ‘Per Russell LJ
[1978] 1AER 682

[1973] 24ER at page 1217h

The Law Relating to Common Land Chapter 2
Section 4(d)(iii)

CPSJ Vol XIII Neo 5
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150 1 [1977] 1AER 505
2 Ibid at page 510
151 1 Commons Registration (General)(Amendment)

Regulations 1980 SI 1980 No 1195

2 [1978] 1AER 682
3 A partner in the defendant firm
4 A solicitor called on behalf of the

defendant firm

5 ' [1978] 1AER at pages 701 and 702

152 1 Sections 8 and 9
.2 Section 8(5)

153 1 . Section 1(3)(b)

2 Workiné Party Report 4.5
155 1 " Ante pages 141 to 142
ise 1 [1976] 1AER 251
157 : 1 [1976] 1AER at page 253d

‘ 2 [1976] 1AER at page 253f

cf The comments of Foster J in the case of
Re Yateley Common [1977] lAER at page 510
and ante page 150 :

3 Now 1925 to 1971
158 1 [1976] 1AER at page 255b
2 But see Corpus Christi College v Gloucestershire

County Council [1982] 3AER 995 and post

pages 204 to 214,

Smith and Another v East Sussex County Council
11977] 76 LGR 332 and the article 'Commons
Registration: Some Problems' by Kevin Heynes
SJ Vol 126 p405-7

3 [1976] 1AER at p256¢c

159 1 " But see Re Sutton Common (Wimborne) [1982]
' 2AER 376 and post pages 164 to 166

160 1 [1982] 3AER 995 and post pages 204 to 214
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ie Comparing the case of Central Electricity
Generating Borad v Clwyd County Council Op Cit
with G & K Ladenbau (UK) Limited v Crawley &
De Reya (a firm) Op Cit '

The Sunday Times 10 February 1980

Working Party Report 3.17

Journal of Planning and Environmental Law
June 1977 p352-358

[1977]76 LGR 332 1977 7CL 289 see also
the discussion of this question by Kevin
Heynes in the article 'Commons Registration:
Some Problems' at 1982 SJ Vol 126 p 405 to 407
Ibid at page 335

[1976] 1AER at page 255d

Working Party Report para 3.19

[1982] 2AER 376

At page 379

At page 3804

SI 1971 No 1727

Chief Commons Commissioner G D Squibb
21. June 1977

Commissioner A A Baden Fuller
11 November 1977

23 February 1977

[1982] 2AER 376

Ante pageé 156 to 162

Eost page 212

Section 22(1)(b)

Box Parish Council v Lacey3[1979] 1AER 113

and Re Waste Ground on Custard Hill Gussage
All Saints Dorset 210/D/317 [1980] CL 32

Working Party Report 3.18

(1858) 27 LJ Ch 837 at page 840
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168 S (1858) 27 LJ Ch 837 at page 840
6 Ref 10/D/13 30 May 1972
7 Ref 29/D/4 14 July 1972
8 Ref 249/D/56-60
9 [1977] 1AER 532 May 1976
169 1 Ibid at page 539
2 Journal of Planning and Environmental Law

June 1977 p352-358 Richard Vane

3 [1977] 1AER 505 October and November 1976
4 [1977] 3AER 509 March 1977
170 _ 1 Ante page 150
2 : [1977] 1AER 505 at p5S17
171 1 ~ [1977] 3AER 509 at p5l4b
2 [1979] 1AER 113
3 Writer's emphasis
172 1 [1979] 1AER 113 at page 115b
2 _ Ipid at page 116¢
3 However, the decision has not attracted the

support of Lord Denning MR, see Corpus
Christi College v Gloucestershire County
Council [1982] 2AER. 995

4 [1979] 1AER 113
5 [1976] 1AER 251
6 ’ 210/D/317 [1980]CL 32
173 1 Baxendale and Others v Instow Parish Council

and Others Law Gazette 1981 p499

2 Post pages 184-186
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179
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182
183

184

185
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1
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See Goff J Central Electricity Generating
Board v Clwyd County Council [1976]1AER
at page 255b :

There is, however, a reference in Re Sutton
Common (¥Wimborne) [1982] 2AER376 at p383

to the confirmation in the absence of objection
to a right to shoot game despite the fact
that such a right cannot be a right of
common ‘

Section 4(5)

Section 5(6) and section 7(1)

Section 10

[1978] 1AER 682

[1982] 2AER 376

At page 379c

Ante pages 157 to 158

Now 1925 to 1971

[1976] 1AER 251

Ibid

qu 1925 to 1971

Ante pages 121 to 125

[1974 ] 2AER 510 and [1975] 3AER 44

Ante pages 130 to 131

[1976 ] lAER 251

[19761'1AER at page 257a

[1977] 1AER 505

Ante pages 179 to 182

Royal Commission Report Appendix II para 42
Section 13

Law Gazette 1981 p499

Writer's emphasis
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187 1 Central Electricity Generating Board v Clwyd

County Council [1976]1AER 251 but compare
the cases of the Tillmire referred to

ante page 160 and Corpus Christi College v
Gloucestershire County Council [1982] 3AER 995

2 Working Party Report 3.17
3 Ibid 3.24(ii)
188 1 i This distinction between the registration of

land and rights provides more support for the
view that a registration of common land should
stand even where no rights have been registered
over it

cf Central Electricity Board v Clwyd County
Council

190 1 ' Law of Property Act 1925

191 1 o . Working Party Report 3.24



PART FIVE
COMMON LAND SINCE THE COMMONS REGISTRATION ACT 1965

I INTRODUCTION

The 1965 Act has been described as providing a “fact finding
exercise" ' with the intention that there would be additional
legislation in the future. 1In view of the significant long term
effects of the 1965 Act, which have been discussed®, it is doubtful
whether the term "fact finding" can be accepted as entirely accurate.
However, when considering the future of common land, one may
anticipate that more legislation will be brought forward at an
unspecified date. The Working Party Report refers to "second
stage legislation" which has "always been comtemplated."® Lord
Denning MR has expressed a wish that the legislation which will
make provision for the registered land be enacted as soon as possible:

“In some cases the public have rights of access on those
Tands, as set out in section 193 of the Law of Property Act 1925.

But, apart from this, there is nothing to tell us what the effect
of registration is. It confers no rights in itself. All is left
in the air. The explanation is that Parliament intended to pass
another statute dealing with these and other questions on common
land and town or village greens. This Act twice refers to matters

which “"Parliament may hereafter determine": see section 1(3)(b)
and 15(3). I hope that another statute will not be Tong delayed."

9

In this chapter it is proposed to examine the events since

1965 and to consider the discussions taking place with regard

to future le

BT
« 1

514ation.

L)
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IT  COMMON LAND SINCE 5 AUGUST 1965

A Significant Events in Parliament and the Government

Obviously, the most important events since 1965 have been the
cormencement and continued progress of the registration procedures
inciuding the appointment of commons commissioners.' It is likely
to be at least five years before all the registrations are final.?
However, there have been other significant developments which will
be considered.

An important event regarding common land too place in 1968
with the passing of the Countryside Act 1968°. Mention has been
made of the National Parks and Access to the Countryside Act 1949 *

which established the National Parks Commissions and made provision
for access agreements over open country. The 1968 Act continued

the process commenced by the earlier Act and, after enlarging the
powers of the Commission, it also made important provisions for common
land. It is proposed to give a brief account of the purpose and

scope of both the 1949 and the 1968 Acts so that the sections relating
to common land can be understood. They are important because they
provide evidence of the confusion of thought which exists over the
purposes and functions of common land.

The 1949 Act was a new development, so far as legislative action

was concerned, to preserve the amenities of the countryside and to

[N

nake the countryside more easily availabie for access purposes to
the general public. It provided for the establishment of the
Commission, the designation and administration of National Parks,
nature conservation, public rights of way and access to the cpen
counthyf It was of geﬁeral application and so it affected common
land as much as any other type of land in England and Wales?. The

Commission had the power to designate suitable areas as National
p g
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Parks and could make recommendations and give advice for the purpose
of preserving and enhancing the natural beauty of those areas. The
part of the Act which made specific reference to common land was
Part V which made provision for access agreements.' However, it
only provided the initial framework to which the more important
sections of the 1968 Act have been added.

By section 9 of the 1968 Act, a local authority was given

the power to do anything appearing to the local authority to be
desirable for purp;ses’connected with the enjoyment of the countryside
by the public, and in the interests of persons resorting to the common
land, and in particular -

a) to provide facilities and services for the enjoyment or
convenience of the public, including meals and refreshments
parking places for vehicles, shelters and lavatory
accommodation,

b) to erect buildings and carry out works.?

The accommodation, meals and refreshments could only be provided

where it appeared to the local authority that existing facilities
in the neighbourhood of the common land were inadequate or
unsatisfactory. The local authority was given the power to acquire
the Tand and rights compulsorily to enable it to carry out the

purposes contained in section 9.’

further clarification and the first of those is the definition of
“common land" used in the 1968 Act. Section 9(6) provides that
"common land" has the meaning given by section 22(1) of the Commons
Registration Act 1965. It should be noted that section 9(6) does

4 X3
not refer to land registered under the 1965 Act. The definition
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in section 22(1) of the 1965 Act was not exhaustive and, therefore,
it was not an entirely suitable choice.. In addition, it is
questionable whether land which was eligible for registration but

was not in fact registered would fall within the definition of ccmmon
land in the 1968 Act. In view of the provision in section 1(2)(a)

of the 1965 Act which states that land which is not registered shall
no longer be deemed common land then presumably the 1968 Act will
only apply to land actually registered under the 1965 Act. However,
the position is not certain.

The second important point relating to section 9° 1is that it
only applies to common land "to which the public have rights of
access".> Section 9(6) provides a definition of that phrase as
follows:

"a) Tand to which section 193 of the Law of Property Act 1925
applies, other than land to which that section applies by virtue
of a revocable instrument,

o b) common land comprised in an access agreement or access
order under Part V of the 1949 Act, other than a revocable access
agreement or an access agreement expressed to have effect only for
a period specified in the agreement,

> c) any other common land to which the public have rights of
access permanently or for an indefinite period."

By referring to section 193 of the Law of Property Act 1925,
section 9(6)4 imports all the doubts and uncertainties over the
application of section 193 which have already been discussedﬁg The
reference to access agreements is less difficult to understand.
However, the final paragraph of section 9(6) is extremely vague and
provides the local authority which desires to proceed under section 9
with very little guidance.

A third point of importance in connection with section 9 is

the identity of the local authorities which may exercise the powers
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granted. Section 6 provides that for the purposes of, inter alia,
section 9, a local authority means:

a) the council of a county, county borough or county district,
or b} The Greater London Councii, the Common Council of the City

of London or any London borough council,
or c¢) a National Park joint planning board, that is to say a
Jjoint planning board constituted under section 2 of the
Town and County Planning Act 1962 for an area which consists
of or includes any part of a National Park.'

In addition, section 6(3) specifically provides that a local
authority may exercise the powers conferred by section 9 inside or
outside its area, except that only the council of a county borough
may exercise those powers wholly or partly within the county borough.
Certain consents from other local authorities my be required depending
upon the identity of the local authority intending to use the powers.?

The effect of local government re-organisation has been to
repeal the words "county borough" and the words "except that only
the council of a county borough may exercise those powers wholly
or partly within a county borough" in subsection (3). Subsection
(4) relating to consents has also been repealed.

Although the powers in section 9 only relate to a limited amount
of common 1and, there is a striking resemblance between those powers
and the recommendations of the Royal Commission upon the role which
county councils ought to be given in the future management and use
of common land.’ Leaving aside the question of the value or
desirability of such recommendations, one cannot fail to realise
the Tack of co-ordination which was displayed in the enactment of
the provisions affecting common land. The result is that the

legislation affecting common land has become even more piecemeal
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at the very time that initial steps had been taken to correct the
problem.' The Working Party Report ervisages a less dynamic role
than the Royal Commission for the county councils and so the
provisions of section 9% appear to Ye a regrettable anomaly.

It should be noted that the Countryside Act 1968 and the Local
Government Act 1972 also contain provisions® which enable the Country-
side Commission to give financia] aid in the form of grants and by
the funding of research and experimental projects. For grant
purposes, common land is given a high degree of priority particularly
where it is situated in:-

a) green belt areas;

b) buffer areas between main centres of population and national

parks;

¢) "heritage coast” areas;
and d) areas of high demand but poor provision.

The Working Party Report gives details of the types of activity
which might attract a grant.4_ They include:-

a) acquisition of common land (to which the public have right

of access), including common rights, in order to provide

or improve opportunities for the enjoyment of the country-
side by the public and in the interests of persons resorting
to the common land, and in particular to "provide facilities
and services for the enjoyment or convenience of the public,
including meals and refreshments, parking places for
vehicles, shelters and lavatory accommodation;

b) acquisition of land in the neighbourhood of the common

to be given in exchange for common land acquired;

¢) warden services;

d) rehabilitation or enhancement, eg amenity tree planting.
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However, the importarce of the sections concerning finance
depends upon the use which local authorities make of the powers given
to them by the 1968 Act.

The 1968 Act contained one further section wnich could be of
importance to common land because section 14 provided that, where
it was expedient to do so, the Minister' could make an order in
respect of land in a National Park which was predominantly moor or
heath. The effect of such an order would be to prevent any occupier
of the land from converting the land to agricultural land unless
six months written notice of his intention had been given to the
local authority. The section did not apply to land which had been
agricultural land at any time during the preceding twenty years.
Failure to give the necessary notification could result in a fine.?
The section provided that agricultural land did not include land
which afforded rough grazing for livestock but was not otherwise
used as agricultural land. However, the Act provides no assistance
upon the definition of "moor" or "heath". It would appear that the
section could be applicable to common land and could assist in
protecting common land from enclosure but no specific reference to
common land is contained in the section. The omission is unfortunate
because it can only increase uncertainty and add weight to the
speculation that the legislature did not address themselves to the
applicability of the section to common land.

Ten years after the Commons Registration Act 1965 was brought
into force and seven years after the enactment of the Countryside
Act 1968, a Working Party was set up to assist in making proposals
for future legislation regarding common iand.

The Working Party held nine meetings in London between 1975

and September 1977, its report being produced in September 1978.
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It was an inter-departmental body with representatives of the various
Government Departments whose interests encompass common land.' The
Crown Estate Commissioners and H M Land Registry were each represented
at cne meeting. No oral or written evidence was cailed and no outside
visits were made but it was intended that consuitations would take
place with various national bodies and societies after the report

had been prepared. A list of the bodies consulted is given in
Appendix VII. It is obvious that the terms of its recommendations

are significant and they will be considered in detail.? The Working
Party also produced a consultation document® which was distributed
with the Report and which asked specific questions.

It is interesting to note that despite the fact that future
legislation is being actively considered, the period since 1965 has
seen three attempts, all unsuccessful, to introduce new legislation
relating to common land. In November 1978, Mr Arthur Blenkinsop N
presented a private member's bill, the Access to Commons and Open
Country Bill, to Parliament. The Bill contained a provision to extend
sections 193 and 194 of the Law of Property Act 1925 to all land
finally registered under the 1965 Act. It also contained two
paragraphs which would have had the effect of partially over-ruling

the decisions in the Central Electricity Generating Board v Clwyd

County Counci]s and Box Parish Council v Laceyfb Paragraph 2 specified
that a commons commissioner éhou]d only have regard to events which
occurred before the date on which the land or rights of common were
provisionally registered whilst paragraph 3 provided that land which
was provisionally registered should not be regarded as falling outside
the definition of common land contained in the 1965 Act solely because

it had ceased to be part of a manor. Finally, the Bill provided
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.a right of access for open air recreaticn to land which was for the
time being open country as defined in section 59(2) of the National
Parks and Access to the Countryside Act 1249. That section relates
to land in the countryside which consists predominantly of mountain,
moor, heath, down, cliff or foresnhore, wcodlands, rivers, cana’s
or expanses of water. Certain land is excepted from the definition
of open country and two of those exceptions are common land to which
section 193 of the Law of Property Act applies and farm land other
than rough grazing. The Bill received a First Reading but no more.
The second Bill was ordered to be brought in by eleven
Members of Parliament' including four who had supported the
earlier Bill. It bore the same title, the Access to Commons and
Open Country Bill and was ordered by the House of Commons ‘to be
printed on 27 February 1980. It contained almost identical provisions
to those in the earlier Bill but a further clause was added relating
to the removal of land from the register under the provisions of
section 13 of the 1965 Act. Clause 4 of the 1980 Bill specified
that where an application was made for land to be removed from the
register, no account should be taken of the grounds that the land
had ceased to be manorial waste or that common rights had ceased
as a result of the operation of the 1965 Act. The effect of the
clause would have been to reduce still further the impact of the

decisions in the Central Electricity Generating Board v Clwyd County

Council® case and alsc in the Box Parish Council v Lacey® case.

Whilst successfully seeking leave to introduce the 1980 Bill
Dr David Clark, speaking in the House of Commons, illustrated a
surprising lack of knowledge about the history of common land and
its original function, |

"The paradox is that by their definition the commons belong
to people yet the traditional rights of many people have been
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Timited cver tne past hundred years."
He also stated,

“The time has come when we should give this rightzgack -1
emphasise the word 'back' to our people to wander TreelTy over open
mooriand and countryside." ?

It is smail wonder that those with an interest in the
furtherarce and prosperity of agriculture are unwilling to actively
support any campaign to provide greater access to common land. In
any event, the 1980 Bi1l was aliso unsuccessful.

The third bill which bore the same title as the earlier bills
had its first reading in the House of Commons on 10 February 1982
and was again introduced by Dr D Clark. The supporters were Mr Andrew
Bennett, Mr Dale Campbell Savours, Mr Patrick Cormack, Mr Sydney
Chapman, Mr Alfred DUbs, Mr Frank Hooley, Mr Péter Hardy, Mr Leslie
Spriggs, Mr Philip Whitehead and Mr Frederick Willey. It proﬁisions
were similar to those of the second bill and it was also unsuccessful.

The fact that further legisiation will not be brought forward
by the Government in the near future was clearly stated in a written
reply to a question put by Mr Major.* The Secretary of State for
the Environment indicated that he and the Secretary of State for
Wales recognised the desirability of further legislation to clarify
the position in relation to the public's right of access to common
land and to make it easier to secure the better management of the
land. However, the Sectretary of State went on to say that the
subject was comoiex and because any preparaticn of legisiation wouid
make heavy demands on staff resources, a decision had been made not
to proposeany legisltation on the subject for at least two years.

However, since the Countryside Act 1968 the Government has
not been entirely inactive so far as legislation affecting the

countryside is concerned because on 25 November 1980 the Wildlife

and Countryside Bill received its first reading in the House of Lords
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and it received the Royal Assent on 30 October 1981. Details of
the content of the Act will be given briefly because it will affect
common land although it does not contain any specific provisions,
providing yet another statute which would have to be consulted
whenever decisions are to be made about the future of an area of
land.

The Act' is divided into three sections and Section One which
makes provision for the protection of particular birds, animals and
plants is not of direct relevance in the present context. Section
Two, however, is specifically designed to preserve wildlife habitat,
moorland and marine reserves and so its sections are important.
There is a power for the Secretary of State for the Environment to
designate certain areas of special scientific interest and there
is also a section which permits the Nature Conservancy Council to
declare that an area is a national nature reserve. Either of these
provisions could apply to common land. However, section 42 could
be of even more significance for commoners and the owners of common
land. It states that an order may be made preventing any person
from pioughing or otherwise converting into agricultural land any
land which is moor or heath and which has not been agricultural land
within the last twenty years. An order can also be made prohibiting
other agricultural operations which will affect the character or
appearance of the land. The section is intended to replace section
14 of the Countryside Act 1968 which has been repealed.® Agricultural
land is again expressed to exclude land which affords rough grazing
for livestock which is not otherwise agricultural land. Identical
questions to those raised by section 14° will arise under the Act ™

concerning when the provision is applicable.

Since the Government accepts that common land is a complex
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subject, it is unfortunate that a new Act perpetuates old problems
without providing any greater assistance to those concerned to enforce
the legislation. It would appear that neither the existing measures
for protecting common land nor section 14 of the Countryside Act

1968 have been successful in protecting mooriand whether subject

to common rights or not. Research carried out at Birmingham
University has revealed that one fifth of the North Yorkshire Moors
has been lost to agriculture and forestry since the national park

was designated in 1951.

It seems unlikely that the section in the Act concerning
moorland will have any significant effect on common land but it does
illustrate the confusion of thought which exists concerning future
uses for common land and the preparation of legislation to protect
it.

There has been further activity, albeit of a rather minor nature
which has directly affected common land and details will be given.

Section #3) of the Local Government Planning and Land Act 1980
amended section 2 of the Commons Act 1899 by deleting the requirement
for the approval of the Secretary of State for a scheme under the
1899 Act. The Commons (Schemes) Regulations 1980', prescribed a
revised form for the making of a scheme under the 1899 Act to conform
with the changes brought in by the 1980 Act. The Commons Registration
(General) Regulations 1966° have been amended and further amended®
but the alterations are only of administrative significance. One
significant event has been the issuing of a Department of the
Environment Circular™ which is intended to speed up the rate at which

the hearings before commons commissioners are determined.
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B  Tre Practica: Ccnsequences of the Ccmmons Registration Act 1865

Reference has been made' to the short term and long term effects
of the 1965 Act and cases decided under the procedure laid down by
the Act for the resolution of objections have been discussed.

However, the major issue which was not settled by the Act was
the question of whether a registration of land which became final
without registered rights in support was liable to be removed from
the register on application from the owner. There are three cases
to consider and, in each, the question was approached in a different
way .

Copthorne Common in West Sussex was once part of the manor
of Jitchling butin 1930 it was sold to the local golf club by the
Marquess of Abergavenny. The golf club also acquired the lordship
and in 1938 they deposited a deed in accordance with the terms of
section 193 of the Law of Property Act 1925 giving the public a right
of access to the Common for air and exercise. Subsequently the Upper
Common was sold to Copthorne School at a nominal cost because of
its accepted status as common land. A fair visits the common each
summer and a Common Ranger had been employed to look after the land.
The common was registered by its owner as common land but subsequently
Copthorne School changed hands to become Copthorne School Trust
Limited and the Governors successfully applied to West Sussex County
Council for the land to be removed from the register because it was
no longer common land. No rights of common had been registered over
the land and the school had not acquired the lordship of the manor
thus preventing the land from being waste land of a manor. The Parish
Council strenuously resisted the application for de-registration
and the County Council were reluctant to allow it but eventually did

so because they felt bound by the provisions of the 1965 Act.
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The cemmon is close to Gatwick Airport and the Parish Council
are concerned that eventually the land will be developed. The present
Governors of the school have stated that they have no intention of
altering the status of the land but there is no guarantee that the
land wil? remain accessible to the pubiic. An appliication has been
made for the compulsory purchase of the Upper Common as Open Space
in an attempt to protect the land in a way which the 1965 Act has
failed to do.

The case of the Upper Common at Copthorne raises several
interesting points and it is useful to consider the application of
the 1965 Act and the relevant case law to the facts in issue. |

The first question is the effect of the deed deposited in
accordance with section 193 of the Law of Property Act 1925. By
section 22(1) of the 1965 Act, the non-registration of land under
the 1965 Act shall not affect the application of either section 193
or section 194' to land registered under the 1965 Act. However,
once the successful application for de-registration has been made
section 221wi11 no longer provide any protection. Section 193(1)
extends its protection to, inter alia, any land which on 1 January
1926 was subject to rights of common and, by section 193(2), in
respect of which a deed had been deposited by the person entitled
to the soil. However, section 193(1)(d)(i) provides that the right
of access shall cease to apply to any land over which commonable
rignts are extinguished by any statutory provision and also over
which the rights are otherwise extinguished where the county council
passes a resolution to that effect which is subsequently approved
by the Minister. The saving provision in section 22 of the 1965
Act cannot protect Upper Common at Copthorne because it is no longer

registered. However, it may be possible to argue that any common
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rignts which had been in existence on the Upper Common on 1 January
1926 had been extinguished by abandonment prior to the 1965 Act and,
because the County Council had not passed a resolution providing
that the right of access cease, section 193 would still apply. The
argument is nardly straightforward and contains an element of irony
because it would result in land being better protected if rights

had been abandoned through non-user than if they had continued until
the provisions of section 1(2) of the 1965 Act took effect. So far
as the Upper Common at Copthorne is concerned, the deed which was
deposited in 1938 may have been revoked or it may have ceased to

be effective. However, even if it did continue in force its effect
is a matter of some doubt.

The next point to consider in relation to Upper Common,
Copthorne is the form of the registration itself. The land was
registered by the owner as common land and no rights were registered
over it. The registration of the land could have led the local
inhabitants to believe that the 1and was adequately protected. From
a description of the usage made of the land it may be that a
registration of the Tand as a town or village green would have been
more appropriate and would have avoided the danger of an appiication
being made for de-registration. It is easy to uﬁderstand how the
registration was made because the name of the area, Upper Common,
would lend itself to a registration as common land rather than as
a town or village green. In addition lack of knowledge about the
meaning of the term common land and the necessity for rights over
it to be separately registered would account for the lack of a
registration of rights which would have ensured that the land would
remain on the register.

However, the application for de-registration was successful
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and there can be little doubt that the decision made by West Sussex
County Council must have been based upon the judgements in the cases

of Central Electricity Generating Board v Clwyd County Council' and

Box Parish Council v Lacey.?

In the CEGB case it was Goff J who decided that the words "ne
rights of common shall be exercisable" in section 1(2)(b) of the
1965 Act meant that those rights would be extinguished.®’ It was
a]so'Goff J who considered that it was the date of the hearing before
the commons commissioner which was the appropriate date for
considering whether land was subject to rights of common. The
question of whether to choose that date or the date upon which the
land was registered was of great significance. By stipulating that
the later date was the correct one, Goff J was placing a heavy penalty
on those who had not registered rights either by mistake or because
they felt the rights were protected by the registration of the land
itself. One of the reasons given for the selection of the later
date was connected with the question of an application for de-registration
Goff J was of the opinion that if, when all registrations were
final, an area of land was registered as common land with no rights
registered over it then it could be the subject of an unaﬁswerable
application for de-registation.

“To confirm registration because at that time it might have

been right, when you know at the hearing that it is wrong, leaving
the objector to apa]y to amend the register seems to me a wrong

| . "
course to pursue.

s 4
The case of Box Parish Council v Lacey 1is relevant because

it was in that case that the Court of Appeal decided that in order
for waste land of a manor to fall within the definition contained
in section 22(1) of the 1965 Act the land must be owned by the

relevant lord of the manor at the date of the hearing before the
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commons commissioner. Coptnorne Common had been part of the manor
of Ditchling but had been severed from the lordship when it was
purchased by Copthorne School. It may be that, had the decision
in the Box Parish Council case been reversed, Upper Copthorne
Common could have remained on the register as waste land of a
manor.

The provisions of the 1965 Act have provided no protection
at all for the Upper Copthorne Common and, indeed, have provided
the owners with certainty as to the strength of their position.

The facts have been referred to every Member of Parliament by

Worth Parish Council but the response from the Government has

been a reiteration of the problems surrounding any future legislation
on this complex subject. In addition, the Government has stated

that their enquiries have failed to reveal evidence that there

is likely to be a widespread removal of land from the registers
although it is accepted that certain High Court judgements have
revealed weaknesses in the 1965 Act.

The second area of land which has been the subject of an
application for de-registration is situated near York and it is
known as the Tillmire. It consists of oné hundred and twenty-seven
acreas of low lying wetland near Heslington adjacent to Fulford
Golf course. The land is owned by Lord Halifax and although the
land had been subject to common rights which had been exercised
in the past, by 1965 only two commoners remained. The rights
were for pasture and turbary, one belonging to a private individual
Miss Smith and the second to York City Council. The Council had
acquired a right of common under the terms of the will of a commoner
who had been anxious to ensure that the rights were not lost.

The Council had registered their rights but had only registered
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them over Heslington Ccmmon which did not include the Tillmire.
Miss Smith had not applied for the registration of her rights
until the final date for registration had passed.

On 24 January 1980, the trustees of the Halifax estate indicated
that they were applying to the Secretary of State for the Environment
for consent to erect fences on the common. It was decided to
hold a public enquiry on 16 December 1980 but a month earlier
the application to the Secretary of State was withdrawn and the
public enquiry cancelled. In December 1980 the trustees applied
to North Yorkshire County Council for the removal of the land
from the register. No public enquiry could be held in connection
with the application for de-registrationAand so the procedure
had considerable advantages for the trustees. However, the
application, unlike that made in respect of Upper Copthorne Common,
was unsuccessful and the County Council decided that the land
must remain on the register. It is puzzling that the two applications
were treated in different ways by the county councils in question.
The Association of County Councils has indicated that there is
a difference of opinion upon the subject of de-registration among
county councils and it has also indicated that the difference
is the result of two interpretations placed upon the Clwyd Case'
by two Counsel in the same Chambers.

Having been unsuccessful in their application under section
14 of the 1965 Act the trustees applied by way of originating
summons in the Chancery Division for a declaration that they were
entitled to have the land removed from the register. The trustees
were, once again, unsuccessful but the reason in this instance
was that Dillon J considered that the correct procedure was to

apply in the Queen's Bench Division for judicial review and so
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the summons was struck out as an abuse of process. In giving judgement

in Re Tillmire Common, Heslington,' Dillon J did not discuss the

likelihood of the success of the trustees application for judicial
review but confined himself to the question of jurisdiction. It
wouid seem from the judgement that the reason for adepting the
procedure used was to save time and money,

"I am well aware that, for a plaintiff who is eager to get
his case on, the procedure by originating summons in the Chancery
Division for the determination of a point of law on affidavit evidence
can be extremely expeditious and, as litigation goes, cheap" ?

A third attempt was made to remove land without registered

rights from the register in Gloucestershire and the case has now been

considered by Lord Denning MR in Corpus Christi College v Gloucester-

shire County Council.® His lordship together with Oliver L J and

Kerr L J dismissed an appeal by the College from a decision of Bulger J
refusing an application in the county court for a declaration that

land owned by the College had ceased to be common land within the
meaning of section 13 of the 1965 Act. The land in question consisted
of twenty-six acres and was known as Temple Ham Meadow, Little
Rissington and it was accepted that the land had been demesne land.

The parish council had made application for the registration of the
rights of pasture in favour of the residents of the parish. The

clerk to the county council registered the rights provisionally and
also made an entry in the land section of the register. The College

to that of the

ct

objected to the registration of the rights but no
land. Lord Denning MR considered that the lack of an objection to
the registration of the land was because the College was well aware
that the land was common land and his view is supported by cne of
the grounds for objection to the registration of the rights

"Only the tenants of the manor of Little Rissington have rights
over the land" *

AR



terd Denning MR gave a brief expecsition of the evolution of
common rights and the structure of the manor. He then turned to
the events of 1976 when the hearing before Mr Settle QC Commons
Commissioner took place. The commissioner refused to confirm the
registration of rights because the parish council could not prove
title to the rights. Lord Denning MR regretted that decision and
felt that the commissioner should have taken a dynamic role. An
extensive quotation from the judgement follows:

"The hearing by the commissioner should be regarded more as
an administrative matter - to get the register right - rather than
as a legal contest. He should inquire carefully whether any land
was common land; and, if it was, register it in the lands section.
If it appeared that there were commoners who had rights of common,
he should take all necessary steps to register their rights in the
rights section. He should make any amendments that were necessary
or desirable for that purpose.

His 1ordsh1p felt conf1dent that that was the intention of
the legislature." '

The decision in Re Sutton Common Wimborne® was criticised

because Walton J had put the burden of proof on the commoners. The
correct course, according to Lord Denning MR, would have been for the
commissioner to confirm the registration of rights and then the
present litigation would not have arisen. Attention was drawn to

the letter from the Department of the Environment which was referred
to initially in the Clwyd County Council Case’ and which stated that

a registration of land could subsist even without a supporting
registration of rights. Lord Denning MR supported the views contained
in the letter and he considered that even though Templie ram Meadow

was never waste land of a manor, the land could be deemed conclusively
to be waste Tand of a manor as a result of its registration as common
iand. He then proceeded to criticise the decision in Re Box Hill

4+ . . . .
Common 1indicating that the result would have been different if the

court had been more fully informed of the history of the manor.

The feelings of Lord Denning MR upon the 1965 Act are clear
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and the decision reached in the case can be said to accord with a
general sense of "justice". However, to resort to the device of
deemed waste land of a manor does little credit to the Master of
the Rolls or those responsible for drafting the legisiation. Leave
to appeal to the House of Lords has been granted and it remains to
be seen whether Temple Ham Meadow and others like it will remain

on the register.

The case has been considered in an article entitied "Problems
with the Commons Registration Act 1965" by Ruth E Annand' where she
expresses disapproval of the device of deemed waste land of a manor
adopted by Lord Denning MR.

The position regarding the future of Spaunton Moor is far from
clear and represents an illustration of an additional problem created
by the provisions of the 1965 Act. Reference has been made® to the
effect of section 15 of the 1965 Act on Spaunton Moor but the facts
will be repeated bécause they are a valuable illustration of the
continuing arguments which have been the result of the commons
commissioner's decisions. Spaunton Moor is actively grazed and a
large number of rights were registered by the commoners. The commons
commissioner confirmed the majority of the registrations but
drastically reduced the number of animals in relation to which the
rights could be exercised. As a result some of the commoners could
no longer continue as farmers because they did not have the right
to pasture sufficient sheep on the common. The Manor of Spaunton
has an active Court Leet which reqgulates the grazing on the moor. In
October 1980 the Lord of the manor ordered that the sheep which no
longer had any right to be on the moor be removed. After a heated
discussion, the jury of the Court Leet granted the commoners a year

in which to continue exercising their "rights". The Steward of the
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Manor has a difficult problem because, before the 1965 Act, the Lord
of the Manor had accepted the decisions of the jury. It is readily
apparent that the 1965 Act has caused problems on Spaunton Moor which
will not be resolved easily or quickly. The compromise which has
been reached is, in reality, a means of disregarding the consequences
of the 1965 Act.'

The future of Upper Copthorne Common and Spaunton Moor is
uniikely to be improved by any new legislation which is introduced.
The former is no longer registered and, so far as the latter is
concerned, future legislation is unlikely to increase the numbers
of sheep which may graze on one individual common. The Working Party
Report contains a c;reful exposition of the matters which need to
be considered in any new legislation and, particularly for an area
of amenity value such as the Tillmire, the Report is extremely
important. Therefore it is proposed to consider the points covered
by it with comment upon their possible effects. A summary of the

recommendations made in the Report is set out at Appendix VII.
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II1  THE SCOPE OF FUTURE LEGISLATION

A Public Access

The recommendation of the Working Party is that there should
be a legal right of public access, subject to certain restrictions,
over all common land. It was envisaged that access would be
restricted:-
a) Where the land was held for Naval, Military or Air Force

purposes
or b) Where a management scheme was in force which might involve

afforestation, improvement of the land for grazing purposes,

the construction of sheep dips or the setting aside of

areas for organised games or nature conservation.
In addition, the Working Party felt that it would be appropriate
to impose restrictions on the public right of access which would
be similar to those contained in the second schedule to the National
Parks and Access to the Countryside Act 1949, The restrictions are
set out in Appendix VIII and the Working Party concluded that non-
compliance with them should attract a criminal sanction rather than
a civil remedy in trespass. There was also a recommendation to enable
the owner of the soil or one or more of the commoners to apply to
the Secretary of State for further limitations on the right of access.
Otherwise, those with an interest in the land could only obtain
specific restrictions where a full management scheme was being
implemented. The Working Party accepted that there may be some
commons surrounded on all sides by private land or which had been
fenced for many years and, consequentiy had the appearance of private
farm land. However, no definite recommendations were made, the

implication being that the matter would be considered when
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representations had been received from landowning and farming interests.'

The Working Party did consider the alternative idea of extending
public access to individual commons as and when a management scheme
was proposed for each one. The Forestry Commission was in support
of this proposal because it considered that it would be difficult
to curtail access under a management scheme once unrestricted access
had been enjoyed by the pubh’c.2 However, the piecemeal extension
of the right of access was rejected by the Working Parfy because
it would achieve too little, too slowly. The extent of the proposed
limitations upon the right of access which have been discussed®
provides an indicaticn of the reservations which the Working Party
had about the effects of a general right for the public.

The proposal by the Working Party would accord with that of
the Royal Commission upon the subject of access but the extent of
the restrictions proposed by the former is greater than those proposed
by the Tatter. In the words of the Working Party Report:-

“The Working Party recognises, however, perhaps to a greater
degree than was expressed by the Royal Commission, that a variety
of circumstances are likely to arise necessitating the restriction
and qualification of such a general right in iis application to
particular commons, even perhaps involving the temporary or permanent
exclusion of the public from part of the land."*

It was considered that the Occupiers Liability Act 1957 should
not apply to those using common land as of right under any legislation
creating such rights.s

It is clear that future legislation will contein a general
right of access and pressure for action to be taken is 1‘ncreasing.6
It is sensible that there should be restrictions on the right so
that the land may be used productively. However, the creation of

a general right would be preferable to the piecemeal extension limited

to the introduction of management schemes because the public would
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oe faced witn difficult problems in identifying the areas to which
they were entitled to have access. Therefore the Working Party

recommendations appear sensible and feasible.
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B  Management, Regulation and Improvement

It 1s stated in Chapter Two of the Working Party Report that
one of their most important tasks was to review and appraise the
recommendations of the Royal Commission upon the question of
management schemes in the light of the conditions existing in 1975/77.
It was estimated that approximately 183% or 275,000' acres of common
land was managed or regulated under one of the appropriate Acts of
Parliament® at that time. The Working Party felt that it was
necessary for there to be more facts availabfé about the condition
of common land so that viable proposals could be made. They
anticipated that movements towards better land management might have
been made as a result of consultations about the manner and extent
of the registrations to be made.’ The Report refers in general terms
to a large common where there had been friction in the past between
the commoners but in 1967 a meeting held to discuss informally the
claims which would be registered encouraged the commoners to discuss
agricultural 1mpr0vements to be carried out jointly by the commoners.
There is also reference to the actions of some Tocal authorities
who may have carried out improvements on unsightly areas in and around
villages once the problems of boundaries, status and ownership have
been settled.?

It may well be that improvements such as those referred to
in the Report have been carried out throughout England. However,
to advise a further fact finding exercise appears to suggest that
more legislation is not regarded as a matter of urgency. The Report
specifically states that

"It is not to be expected that the enquiries suggested above
would of themselves result in the creation of a possible option for

not providing, or for postponing, fresh enabling powers on the lines
which the Royal Commission recommended."
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However, two factors are then isolated which could contribute
to postponement and it is difficult to avoid the conclusion that
the Working Party was not anxious to recommend new legislation at
the earliest opportunity. The first comment concerning possible
delay states that some amenity grcups might be apprehensive that
any changes could lead to improvements which would reduce the
remoteness and inaccessibility of the areas. The second point is
that there could be pressure from agricultural and amenity groups
for an injection of funds on the grounds that any work carried out
on the land would be making good dilapidations which went back many
years. Having indicated that future progress was likely to be slow,
the Working Party considered the Royal Commission recommendations
and indicated the reservations which it had about some of the
proposals.

The major criticism concerned the role of the county councils
which had been envisaged by the Royal Commission as being a major
one. In particular, the Working Party considered that the formal
screening of proposed management schemes by a county council would
be inadvisable. It was acknowledged that if the schemes did have
to be submitted to the county counci] then it was more likely the
schemes would meet the formal requirements when submitted to the
Secretary of State and the burden upon the Department of the
Environment would be reduced. However, the introduction of a
screening process would resuit in more delay in ithe implementation
of a scheme, expense for the ratepayers, a possible inhibition on
local initiatives and the imposition of further duties upon the county
councils which might conflict with their obligations towards the
maintenance of the register and their quasi-judicial functions in

determining applications for de-registration.' Therefore, the
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procedure for the introduction of a management scheme would commence
with prior consultation with interested local bodies, regional
representatives of Government Departments and agencies such as the
Countryside Commission and the Nature Conservancy Council and, where
appropriate, the National Park Committee.' There would be an
obligation on the promoters of a scheme to publicise the proposals
locally, to deposit copies of the plan and notify all those with

a registered or noted interest in the relevant land. The public
notices would be required to invite objections and the proposals
would be notified by the Secretary of State to national bodies such
as the Commons Open Spaces and Footpaths Preservation Society. The
The proposals of the Working Party regérding the position of the
landowner differ from those of the Royal Commission; the latter did
not consider it necessary for the landowner to have a power of veto
where a management scheme was proposed. However; the Working Party
considered that the special circumstances of the owner should be
acknowledéed by elevating his position. One suggestion was that

the owner should be able to demand a public local inquiry even if
the appropriate Secretary of State did not consider it necessary.

In addition, there could be a requirement that the appropriate
Department consult the owner before ﬁaking a decision in those cases
where the owner had not responded to a notice.

The Working ?arty was not required to consider the precise
contents of any management schemes but did make some general comments.
The Royal Commission based its recommendations on the assumption
that the implementation of the registration and management scheme
provisions would be contemporaneous. It will be appreciated that
in 1965 only the provisions regarding registration were enacted and,

therefore, members of the Working Party had had a further period
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of ten years in which to consider the potential probiems in
establishing viable management schemes. In 1967 a book was published
providing a detailed survey of five hundred commons and the practical
problems to be found on each of them. The research was carried out
under the auspices of the Nuffield Foundation and it revealed that
the commons could be classified into twenty-one different types for
which management schedules and codes for management practice were
suggested.' The complexities revealed by the survey were such that
the Working Party considered central Government should make available
model forms of scheme and model rules for the committees of management
constituted by the schemes to encourage potential scheme promoters
to take a local initiative and put forward a draft for consideration.?
The Working Party also had to consider the problem of ‘the
quantification of grazing rights which arose as a result of the
wording of sect%on 15 of the 1965 Act,

“or such other number or numbers as Parliament may hereafter
determine."

It is reassuring to note that the Working Party did acknowledge that
the inclusion of that phrase in the 1965 Act enabled the Minister
responsible to resist pressure from agricultural interests for claims
under the 1965 Act to be made on practical farming considerations
and, hence, placed the Government under an obligation to provide

at a later stage for necessary adjustments to registered rights of
common so that they can be geared to the carrying capacity of the
common. However, despite the recognition of the obligation by the
Working Party their proposal is Timited to the inclusion in a
management scheme of powers enabling the management body to adjust
the extent of the rights to match the capacity of the land.’

The question of compensation for landowners and rightholders
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where use of the land was affected by the proposed scheme is mentioned
in the Report but no indication is given as to the source of such
finance.

Finally, in relation to improvements on common lard, the Working
Party turned to the question of grant aid from the Ministry of
Agriculture, the Countryside Commission and the Forestry Commission.
The fact that commoners had not applied for the grants which are
available was éttributed to the difficulties in tracing all the
remaining commoners, securing their agreement and inducing them to
share their part of the cost rather than to the fact that commoners
might be ineligible for the grants. However, the Working Party
proposed more fact finding upon the reason why grants were not more
_ widely used in connection with improvements to commons.' Finally,
the Working Party indicated that it might be necessary to amend the
Forestry Commission's Dedication Scheme so that the afforestation
of common land could be assisted.

In conclusion, the proposals of the Working Party upon the
management, regulation and improvement of common land add little
to the extensive proposals put forward by the Royal Commission.
A reduced role is envisaged for the county councils and a larger
measure of protection is considered desirable for the landowner.
However, it is clear from the content of the proposals that no far-

reaciing changes are regarded as likely or desirable.
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C The Safeguarding of Common Land

The third chapter of the Working Party Report considers the
methods for ensuring that common land is preserved in its existing
state without being inclosed. Reference has been made to the
unsatisfactory nature of the existing legislation by providirg an
account of the events which resulted in the creation of Cow Green
reservoir in Teesdale.' However, the members of the Working Party
were of the opinion that

“the procedures for validating inclosures through the
appropriate Secretary of State seem to work reasonably well."?

The proposals contain minor suggestions for the amendment of the
existing procedures but do not recommend a major overhaul of the
system.

Section 194 of the Law of Property Act 1925° is regarded as
a useful provision which should be extended so that extra land may
be added to the common to compensate for any i1l effects resulting
from the proposed works. The criteria to which the Secretary of
State should have regard in deciding whether to permit work to be
carried out are found in the Commons Act 1876 and the Working Party
cconsidered that these criteria could be updated whilst still enabling
the Secretary of State to reject any works which were purely for
private gain. The Royal Commission had not recommended a new
provision to replace section 1944’and is is indicative of the less
dynamic changes which are envisaged for common land in the Working
Party Report that existing legislation is to be preserved and, where
appropriate, improved rather than being completely revised.

The Working Party then considered the provisions which enable
Government departments, local authorities and public utility under-
takings to inclose and, where appropriate, purchase compulsorily

commor land. The promoting authority proceeds either in accordance
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with the Acquisition of Land Act 1981' or, more rarely, by agreement
with the landowner and commoners and subject, in certain circumstances,
to the consent of the appropriate Secretary of State under section

22 of the Commons Act 1899°. Where the 1981 Act is used, there is
provision for land to be given in exchange for the land inclosed

and where the land given in exchange is adequate, special parliamentary
procedure is avoided. The Working Party proposed that the 1899 Act
should also contain a provision whereby land could be given in exchange
for the Tand inclosed. A second cause for concern with regard to

the 1899 Act is that where the acquiring authority is a Government
department there is no necessity for the consent of the appropriate
Secretary of State to be obtained. The Working Party could see no
Justification for such a distinction.

Where the inclosure of common land is to be carried out, the
Working Party considered that there should be powers enabling the
procedure to be either compulsory or voluntary and it considered
that the power to inclose should be Timited to public authorities.

The question of the suspension of common rights was also
considered®. The Royal Commission had referred to the fact that
even where common land is required for only a short period of time,
there is no procedure which authorises a public authority to suspend
the rights temporarily and then return the land to its original status
when it is no longer required by the public authority. The Working
Party endorsed the view of the Royal Commission that there should
be provision for a temporary suspension to take place.

Although members of the Working Party did not consider that
any major changes were necessary in the law relating to the inciosure

of common land, they did appreciate that it would be advantageous

224



tc amend the law wheve it had ceased to serve any useful purpose.
The repeal of the general inclosure provisions of the nineteenth
century and in particular those contained in the Commons Act 1876

is recommended together with the formal abolition of the power of
the soil owner to inclose manorial waste which was superfluous to
the needs of the commoners.' The provisions contained in the 1876
Act have not been used since 1914 and it is stated in the Working
Party Report that no soil owners had inclosed land in accordance
with the facility for inclosure known as approvement for many years.?
Although approvement was an ancient right developed under the common
law it has since 1925 required the consent of the responsible
Minister under the Law of Commons Amendment Act 1893 and under the
Law of Property Act 1925.

The members of the Working Party did consider that one
nineteenth century provision regarding inclosure was of value and
should be retained, namely section 147 of the Inclosure Act 1845.
That section enables exchanges of land to take place by means of an
order of the Secretary of State for the Environment provided that
the following three conditions are satisfied:-

a) -The proposed exchange must be beneficial to the owners

of the respective areas of land
b) The terms of the exchange must be just and reasonable
and ¢) The value of the land to be received by each party must
be no less than the value of the land he or she is giving
up.
The provisions of the section are of practical significance because
about five orders® are made each year and the purpose of those orders

is to carry out minor adjustments to the boundaries between common
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Tand and adjoining private land or to provide an access over common
land where the owner of adjoining land is able to give part of his
land in exchange.

Having considered the benefits of and necessity for the
nineteenth and early twentieth century legisiation, the members of
the Working Party proceeded to consider the weaknesses of the 1965
Act and suggested ways in which the defects could be remedied. The
Working Party Report does not refer to all the problems which have
been identified' but it does refer to some of the more serious ones.

A preliminary point which emerges from the Working Party Report
is that the removal of uncertainties regarding common land by the
introduction of the system of registration has assisted those who
wish to either enclose or inclose the land as much as it has heiped
those who wish to manage and improve the land as common land.®

"It would seem that the registration process, by identifying
all the commoners for the first time, will facilitate the efforts
of an owner of a common who is minded to extinguish all rights of
common affecting his land, either by purchase from the right holders
or by the acquisition of a]] the properties (1dent1f1ed in the
registers) to which the rights are attached."’

With reference to manorial waste to which there is no public
right of access it is stated,

"Prior to registration, the uncertainties may have helped to
protect the land, but now the registers demonstrate that no common
rights exist and that legally the land is unprotected."?

The Working Party Report refers to five separate criticisms |
of the 1965 Act and cases relating to its provisions.

The first point relates to the wording of section 10 of the

1965 Act where it is stated that the registration of land or rights

shall be conclusive evidence of the matter registered as at the date

. . 'Y . .
of registration. It is recommended that, in order to remedy the

defect, amending legislation should be introduced which would make

the final registration of the land or rights evidence of the matters
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registered at any current date. The Report in its main body”does
not use the words "conclusive evidence" but merely states that the
registration would be "evidence". However in the summary of
recommendations set out at Annex A of the Report the words "cenclusive
evidence” do appear and it is reasonabie to suppcse tnat the summary
of recommendations represents the true opinion of the‘WOrking Party
members because the omission of the word “conclusive" would make
any new provision of Tittle value.

The next criticism concerned the effect of the decision in

Central Electricity Generating Board v Clwyd County Council? so far

as it related to the question of applications for de-registration.
In the CEGB case, Goff J, as he then was, expressed the opinion that
a registration of land as common land could not stand where it was
unsupported by a registration of common rights unless the land was
waste land of a manor. The wOfking Party Report® confirms the view
of the Department of the Environment expressed in the CEGB case #

and referred to previous]ys_that a registration of land is a separate
entity which can stand alone even when unsupported by a registration
of common rights. Amending legislation was regarded as desirable

and it would have to be retrospective in its effect if it was to
protect all common land which does not have a registration of common
rights to support it.

The next criticism concerned the definition of "common land"
contained in section 22 of the 1965 Act. The members of the Working
Party are of the opinion that waste land which was formerly of a
manor should have been included in the definition of common land.
There is no criticism of the judgement given by the Court of Appeal

in the case of Box Parish Council v Lacey6 where it was held that

in order for Tand to fall within the definition it had to be of a
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manor at the date of registration and not solely at some date in

the past. Indeed, there is reference in the Working Party Report’
to "a High Court judgement in 1858" where the same conclusion was

reached and the reference is presumably to Attorney General v Hanmer®

which has been discussed.” However, no specific recommendation is
made about the extension of the definition of common land so far
as it relates to waste land of a manor. The members of the Working
Party are more specifically concerned about the possibility of lTand
being sold away from the manor after its registration has become
final and then being removed from the register by a successful
application for de-registration. Therefore, the recommendation made
is that land should be removable from the register only after the
completion of statutory processes involving either the approval of
Parliament or the appropriate Secretary of State® However no details
are given of the criteria which would be applied before a decision
was reached.

The fifth criticism relates once more to the decision of Goff J
(as he then was) in the CEGB casesénd, in particular, the question
of the date at which the commons commissioner must look in order
to decide whether the land is subject to rights of common. Prior
to the decision, commons commissioners had looked at the date of
the registration of the land and, if they were satisfied that the
rights existed at that date, the commissioners were prepared to confirm
the registration of the land as common land. The fact that the rights
might not, for whatever reason, have been registered by the date
of the hearing did not affect the decisions of the commissioners.
However, in the CEGB case, Goff J stated that the commissioners must

consider the existence of the rights as at the date of the hearing and
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if no rights had been registered by that date, Goff J considered
that the registration of the land must not be confirmed unless it
could be regarded as waste land of a manor. The Working Party members
consider that the appropriate date should be the date on which the
land was.registered and recommends that the effects of the decision
should be amended by appropriate legislation.' It is interesting
to note that the members of the Working Party had been informed that
as a result of the decision in the CEGB case one registration of
177 acres at Ibberton Long Down in Dorset had been struck off the
register.® The facts were that the common was registered in March
1968 when it was subject to a right to graze sixty sheep. The right-
holder released the right to the owner in April 1968 and failed to
register it. When the hearing took place in January 1976 the Commons
Commissioner refused to confirm the registration because by that
time the right had been released. Therefore, it is clear that the
question of the appropriate date for the commons commissibner to
consider is a practical one and not simply an academic exercise.

The final criticism of the 1965 Act which is referred to in
the Working Party Report concerns the effect of that Act on sections
193 and 194 of the Law of Property Act 1925. Reference has been
made to the unfortunate consequences which flow from the effects
of section 21(1) of the 1965 Act’ which provides

"Section 1(2) of this Act shall not affect the application

b ey Vamd amadcdbaimad simAdan g Nt AF ] ]
Lo any i1anag registerea unaer this Act of section 193 or sccticn 194

of the Law of Property Act 1925 (rights of access to, and restriction

on inclosure of, land over which rights of common are exercisable)"
The protection of both sections 193 and 194 of the 1925 Act

was thus removed from any land which was not registered under the

1965 Act whether it was subject to rights of common on 1 January

1926 or not. In addition, although sections 193 and 194 would

continue to apply to land which was registered under the 1965 Act
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it might be difficult to convince a court that rights existed
over the land in 1926 if no rights were registered under thre 1965
Act. An adaitional problem would arise where the rights were
registered under the 1965 Act but were extinguished subsequently.
The provisions contained in sections 193 and 194 would continue
to protect the land but the landowner might well consider that
once the de-registration had taken place, the risks involved in
ignoring the effects of sections 193 and 194' would not be very
great. Therefore, the 1965 Act has reduced the importance of
the provisions in the Law of Property Act without providing any
adequate alternative protection.

Whilst section 21(1) of the 1965 Act presents problems in
its interpretation and effect, it does, at least, preserve protection
to certain areas of land. It does not, however, extend protection
to all land registered under the 1965 Act. Therefore, there are
areas of registered land which are entirely at risk of physical

enclosure by the soil owner.

The Remedies

In order to ensure that common land is adequately protected,
the Working Party made four recommendations® which it felt should
be contained in amending lTegislation.

a) The final registration of land or rights of common should
be evidence” of the matters registered at any current
date and not merely at the date of registration

b) Land should not be removed from the register unless
a statutory process for changing its status had been
followed and that process would involve the approval
of either Parliament or the appropriate Secretary of

State.
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c} A1l registered land should be protected from the
construction of works or fences without the consent
of either Parliament or the appropriate Secretary of
State. Remedial powers could be given to those with
a legal interest in the land and to local authorities,
possibly including parish councils

d) The decision in Central Electricity Generating Board

v Clwyd County Council' should be reversed to the extent

that it requires the Commissioner to consider the existence
of rights as at the date of the hearing rather than
at the date of registration.
The recommendations cannot be regarded as extensive and,
more significantly, the Working Party made no suggestion that

there was any urgency about the need for amending legislation.
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D Mistaken Registrations of Land

2

The fourth chapter of the Working Party Report considers
the problems caused by registrations of common land or town or
village greens which were mistaken or were the result of errors.
The 1965 Act provided a method for the creation of common tand
or town or village greens where a registration was made and
subsequently became final without objection.' The Department
of the Environment and the Welsh Office have received represent-
tations relating to forty-two separate areas of such land where
the owner has only become aware of the registration after the
prescribed period for objections has expired.” The majority relate
to small areas of relatively minor importance. However, it is
conceivable that mistaken registrations may have been made and
the owner may still not be aware of the existence of the registration.
The WOrking Party was of the opinion that there ought to
be a procedure available for making alteratfons to the register
where the registration had been made mistakenly or in error but
it was not felt that the need for such a procedure was a pressing
one. Obviously, to give a second chance to landowners to object‘
to the initial registrations would create unwelcome uncertainty.
The solution suggested by the Working Party was the extension
of the jurisdiction of the High Court to cover an order for the
rectification of the register in certain specified circumstances
or when it was Jjust to do so.
One alternative procedure was considered’ and rejected by
the Working Party. It involved the giving of a power to the
appropriate Secretary of State to direct the registration authority
to refer to a commons commissioner any registration of land either
whch would not have been confirmed or which would have been confirmed

subject to modifications if it had been objected to during the
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relevant objection period. The Secretary of State would make
the direction either on his own initiative or as a result of an
application made by a third party.

The procedure is not attractive because the Secretary of
State would find difficulty in making a decision in the absence
of a full hearing and so it is likely tnat a large percentage
of the applications would result in directions being made. The
cost for the applicant would be lower than if the High Court
Jurisdiction were extended but if the procedure involving the
Secretary of State were to be adopted it is likely that more
applications would be made thus introducing a substantial element
of uncertainty into the law. The recommendation of the Working
Party is tentative, |

. The Working Party recommends that when the time comes

to legislate further, the possibility of extending the jurisdiction
of the High Court in the circumstances then prevailing, might

be explored*"®

but it is to be preferred to the proposals in which the Secretary

of State would be involved.
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E The Vesting of Unclaimed Land

The problem of land which did not appear to have an owner was
one which greatly concerned the members of the Royal Commission on Common
Land' because it was felt that any uncertainty contributed to the
neglected state of the land. It was envisaged that once all the
registrations under the 1965 Act were final, there would be areas of
land without a registered owner and so provision was made for the
question of ownership to be referred to a commons commissioner. If,
after a local hearing, the commons commissioner was not satisfied as
to the identity of the owner then the vesting of the land depénded upon
whether it was common land or a town or village green. The latter were
'automatically vested in the Parish Council, District or the Council
of the appropriate London borough in accordance with the provisions
of the 1965 Act (as amended)?. The former were to be vested,

"as Parliament may hereafter determine'3

The Working Party was concerned with these areas of common land
about which the commons commissioner had doubts as to their ownership.
It was estimated that out of 16,250 registrations of land only about
6,000 were matched by initial claims to ownership.* However, the
hearings before the commons commissioners would operate to reduce that
number substantially and the acreage of common land falling to be vested
is likely to be about 10,000 acres made up of 2,000 separate areas.”
There 1s one substantial upland common of 500 acres in North Yorkshire
which will fall to be vested.®

However, it is apparent that the unclaimed land will vary
considerably in its nature and its geographical location giving the
Working Party a difficult problem when deciding upon the most appropriate
body for ownership.

The Royal Commission concluded that the Public Trustee would be
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the most suitable recipient for the land' but it is clear from the
Working Party Report that such a solution would not be satisfactory.®
The Public Trustee does not have the resources to look after the land.
The final recommendation was that a similar policy should be adopted
for common land to that used for the vesting of unclaimed tow or village
greens.” One exception would occur where the land was situated within
a national park because, in that case, the Working Party recommended
that the land should be vested in the National Park Authority.4'

Two alternative methods of actually vesting the unclaimed land
were also. considered.
Method One

Under this method, the registration authority would advertise
the areas of land which did not have an owner by inserting notices in
the local paper and by posting notices. If a claimant came forward
then a hearing before a commons commissioner would take place and sho&]d
the claimant fail to establish his case at the hearing then the land
would vest in the local authority. Obviously, if the claimant succeeded
at the hearing then nis name would be inserted in the ownership register.
If no person came forward within the prescribed period, the Tand would
vest automatically in the local authority.
Method Two

A cheaper method of vesting the land could be utilised if the
tocal authorities, who aiready have certain duties in relaticn to
unclaimed land®%, continued to look after the land with a provison that
from a chosen date, the appropriate authdrity was deemed to be in
possession adverse to the owner and so if, within the following twelve

years, the owner did not come forward, he could not do so in the future.
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The Working Party Report gives the advantages and disadvantages
of each method but fails to make a choice between them. The first method
would be quicker and could not be criticised on the grounds that the
land was being taken in a secretive manner. However, it would
necessitate administrative and advertising expenditure and the Working
Party felt that the question of compensation might arise. From a
practical point of view, it is difficult to see who could require payment
of compensation because anyone who could establish a claim to ownership
would be regarded as the owner. Presumably, then, the Working Party
must be referring to a payment into court for a presumed owner and not
for a specified claimant. In view of the fact that there have been
no compensation payments where town or village greens have been vested,
it seems inappropriate that such payments should be required in the
case of common land. Method one is however, open to the obvious
criticism that it is a repetition of the earlier procedures giving owners
another opportunity to create uncertainty and involve local inhabitants
in further expense.

The second method would take Tonger to achieve the desired result
although at less expense and with less publicity. However, the Working
Party felt that the twelve year period during which claims could be
made would ‘have the effect of discouraging local authorities from
spending money in improving land during that period in case the missing

owner appeared and gained the benefits of the improvements.
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F Town or Village Greens

The final chapter of the Working Party Report concerned town or
village greens and recommended that there should be one legal code which
would contain provisions for both common Tand and town or village greens.
As a result, there would be a general right of access for the public
to the greens, effective management schemes could be proposed and works
on the green could be authorised by the appropriate Secretary of State
if the requirements of section 194' were satisfied.

If the recommendation were adopted, the registers of common tand
and town or village greens could be amalgated thus reducing the
administrative costs of the registration authorities and simplifying
the search procedures.

The Working Party Report is a useful element because it indicates
the extent to which the Government is aware of the problems surrounding
common land and the 1965 Act as well as giving suggestions for the
content of future legislation. However, it is also clear that the
question of amending legislation is not regarded as urgent and, therefore
it is likely to be a considerable time before any draft legislation
is seen. In addition to the Working Party Report, the Department of
the Environment has published a consultation document® on which it has
invited comments from interested organisations such as the Commons,

Open Spaces and Footpaths Preservation Society, the final section of
inions to be found

in the replies sent. The documents were received as a result of an
inquiry made by the writer. The comments arenot intended to provide

a comprehensive survey of the opinions of all the official bodies who
have been affected by the 1965 Act but they do give an interesting cross

section of differing views.
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IV INFORMED COMMENT

The documents set out at Appendix VII consist of comments from
the following bodies:-

Association of County Councils (ACC)

The Commons Open Spaces and Footpaths Preservation Society (COSFPS)

The Ramblers Association (RA)

The Council for the Preservation of Rural England (CPRE)

The National Farmers Union (NFU)

The mejority of the replies are reasonably predictable and
so it is proposed to simply refer to the most significant or interesting
replies contained in each section. The question§ contained in the
Consultation Document will be divided into the following groups:-

A Questions 1 to V

B Questions VI to XVI

C Questions XVII to XXV

D Question XXVI )

E Questions XXVII to XXVIII

F Questions XXIX to XXX
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A Public Access

The first group of questions reveal the fundamental difference in
approach between those wishing to restrict and those wishing to extend
public access. The ACC makes the following statement:-

"But the fact that tne growtn of urban development in the Victorian
era led to many commons in urban areas being by the early part of
this century, no longer used for the exercise of common rights while
still representing open space in areas wnere open space was at a
premium, which made it very desirable that they should be open to
the public, is no reason for saying that all common land in rural
areas should be made open to the public.'" "

It is interesting to compare this comment with an extract from
the COSFPS's report®
“It should not be possible under a scheme to restrict public

access permanently. If this was done, the land would cease to have
one of the essential characteristics® of common land (ie public access)."

It is immediately apparent that where such different conceptions
of common land exist, there is likely to be a wide variation in the
response to the questions raised by the Working Party. The ACC considers
that compensation should be payable if public access is granted contrary

to the will of the landowner.*
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B Management, Regulation and Improvement

Perhaps the most significant comment to emerge from the second
group of questions is the following remark made by the ACC

"Whilst it is impossible to say whether more schemes wou'd
be made if the statutory provisions were simpler, it is certairly
likely that no fewer schemes would be made." '

However, none of the groups have any innovative suggestions
to make so far as new procedures are concerned. The ACC would wish
to see a larger role for the county councils than that put forward
by the Working Party. However, the ACC is in the minority with the
remaining groups favouring the involvement of the appropriate Secretary
of State.

The next point of significance concerns the comments made by
the COSFPS in their reply to Question XIII which asks for details
of the matters to be covered by model forms of management schemes
and model rules governing the powers and conduct of committees of
management. The COSFPS® begins by referring to numerous matters
such as the grazing of stock and the regulation of public access.
However, it then proceeds to make far reaching suggestions relating
to afforestation, ploughing and the extraction of minerals. The
proposal is that these matters be regulated by the necessity for
obtaining the Secretary of State's consent, whether or not there
is a management scheme in operation on a particuiar common. It will
be recalled that section 194 of the Law of Property Act 1925° does
not apply to any buildings or fence erected or work constructed in
connection with the taking or working of minerals and section 193(5)
provides that the right of access granted by section 193(1) and (2)
shall not prejudice the right of any person to get and remove minerais
from the lTand. Therefore any legislation which included the COSFPS's
suggestions would need to make amendments to the Law of Property
Act 1925.
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The ACC draws attention to the existence of the provisions in
the Countryside Act 1968 which have been discussed' and makes the
important point that existing powers must be taken into account so that
there are no overlapping br alternative provisions. This is a valuable
comment because it draws attention to the problem wnich has existed
for many years regarding common land, that is, the lack of a
comprehensive code of legislation.

Reference has been made® to the problems which have been caused
by section 15 of the 1965 Act requiring the quantification of rights.
Therefore, the reply to question XIV is particularly interesting. No
significant comment is made by any of the groups except the NFU which
refers to the problem of under-grazing,

"Commons suffer from problems of under grazing as well as over
grazing and where the total of the stints is less than the carrying
capacity of the common it should be possible to add to the stints."

The next nine questions are related to Chapter 3 of the Working

Party Report.
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C The Safeguarding of Common Land

In discussing the retention of section 194 of the Law of Property
Act 1925, the ACC shows its desire to see a simplification and rational-
isation of the existing 1aw; In particular, it suggests that a new
criterion should be adopted in deciding whether section 194 applied
to a piece of land, the proposal is that the section would apply only
to land which was registered under the 1965 Act. The attractions of
such an amendment are obvious, it would bring far more clarity into
the application of the section. However, it is probable that it would
remove protection from areas of land which had been provided for by
section 21(1) of the 1965 Act.

The COSFPS has interesting proposals to make regarding the
amendment of section 194, it considers that in deciding upon any consents
to applications under the section, the Secretary of State should have
regard to:-

"i) the interests of persons with legal interests in the land .

(as at present);
ii) the benefit of the general public;
1ii) the general desirability of conserving natural beauty and
amenity ..." '
Such an amendment would represent a substantial change and, in view
of the general comments of the Working Party, would be unlikely to
receive governmental support.

Question XXII is the next question which evokes interesting
responses from the five bodies. It asks whether the registration of
land or rights should be evidence of the matters registered at any
current date and not merely at the date of registration. It is
unfortunate that the questions is not worded more precisely because,

from a practical point of view, it is obvious that the registers of

land and rights would be of some evidential value at any current date.
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It would seem that the intention of the Working Party was to ascertain
whether the interested bodies wishes the two registers to be conclusive
evidence of the matters registered at any current date. However, the
criticism of the words used in question XXII is somewhat academic because
the repiies from the interested bodies suggest that they have understood
the true intentions of the Working Party. The answers reveal a sharp
division between the NFU and ACC who broadly support the present system
and the RA, CPRE and COSFPS who wish to see the implementation of the
Working Party's proposals.

The ACC regards the recommendéd change as a "radical” one which
would be undesirable in its opinion.” No specific reason is given for
the disapproval expressed by the ACC although it is interesting to note
that an analogy is drawn with the provisions relating to the definitive
map. The NFU explains its objection rather more fully and considers
that it would be illogical to have a registration of grazing rights
where those rights did not exist any longer. However, the NFU is
prepared to accept that it might be feasible to have a register of common
land which was conclusive evidence at any current date of the matters
registered but that this provision should not be extended to the register
of common rights.” Given that the distinction between the register
of land and the register of rights has already created so many problems
during the registration process, it is highly unlikely that the NFU's
proposal would be regarded as an attractive proposition.

The COSFPS gives a comprenensive 1ist of proposals which wouid
make major changes to the nature and content of the registers? It
wishes to see all parts of the registers as conclusive, including the
ownership register and, therefore, it wishes those purchasing common
land to be under a duty to register their ownership. It will be recalled

that the effect of section 12 of the 1965 Act is to make all land whose
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ownership is registered under the 1965 Act subject to the compulsory
registration provisions of the Land Registration Act 1925.' However,

the COSFPS would not regard this provision as sufficient in itself
oecause the registers maintained at H M Land Registry are private whereas
those maintained under the 1965 Act are available for public inspection.
In order to solve the problem of secrecy, the COSFPS wishes the registers
under the 1965 Act to contain all common iand and rights whether they

are registered at H M Land Registry or not so that the public do not
suffer from any lack of information. The RA lends its support to the
Working Party's recommendation and, in doing so, makes reference to

the definitive maps regarding public rights of way.® By section 32

of the National Parks and Access to the Countryside Act 1949 a definitive
map and statement are conclusive evidence of the existence, position

and width of all public paths shown at the date of the survey.’ However,

4
it is clear from the cases of Walwin v West Sussex County Council and

5
Morgan v Hertfordshire County Council that any attempt by the owners

of the land to challenge the use of a path by the public once it appears
on the definitive map will be unsuccessful. It is indicative of the
confusions which surround the question of common land and its legal status
that both the RA and the ACC relied upon the same section6 in support
of their opposing recommendations. The CPRE is content to agree with
the Working Party's proposal simpliciter and urges its prompt
1mp1ementation;?

Question XXIII relates to the removal of common land from the
registers and the question is of particular importance because the effect

of the Clwyd County Council Case8 has been to imply that land may be

removed where rights are not registered or are acquired by the owner
of the land or where the land is sold away from the manor. The present
position is governed by the case of Corpus Christi College v Gloucester-

q =)
shire County Council which has been discussedi The Working Party
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recommended that land should be capable of removal from the register
only with the approval of Parliament or the Secretary of State.' The
CPRE, COSFPS, NFU and RA accept the recommendation whereas the ACC
considers there are provisions in the 1965 Act and subordinate
legislation which govern the situation. The ACC's comments were made
before the Corpus Christi Case® and they are surprising because it was
apparent from 1976 that there was doubt and uncertainty concerning the
removal of land without registered rights from the register.’

The extension of the protectibn contained in section 194 of the
Law of Property Act 1925 to all land on the register is accepted by
all interested bodies although the ACC suggests that a constraint of
this type could inhibit the use of the land by the commoners. In view
of the fact that the NFU is prepared to accept the extension of
section 194 to all registered common land it seems unlikely that the
ACC's reservation would carry a great deal of weightf} The COSFPS wishes
to see section 194 applying to all registered Tand whether the
registration is provisional or final and it would also like to see
amendments to the section so that the remedial powers would be given
to a wider group of people, the powers of a county court judge would
be strengthened and the Tocal authority would have powers to remove
the offending works.

The decision in the Clwyd County Council Caséshas been the subject

R . & . : +
of scrutiny already and the question from the Working Party about

whether the decision should be overturned receives emphatic answers.
The ACC considers that the effect of the case should not be removed,

"A closing date for registration must mean something and the issue
should not be re-opened by the Commons Commissioners or anybody else.”

A1l the remaining interested bodies want the decision overturned
and, in addition, the COSFPS also wants the decision in Box Parish

. 7 . .
Council v Lacey over-ruled. In support of its recommendation, the COSFPS
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referred to in the case of In the Matter of Kingsley Moss, Moriey,

Cheshire'. In that case the Chief Commons Commissioner had to
adjudicate upon a dispute affecting an area of land in Cheshire which
had been registered as common land but in respect of which there

was no entry in the Rights Section of the Register Unit. Counsel

for the objectors took the point that the land could not fall within
the definition of "common land" in section 22(1) of the 1965 Act

in view of the lack of any registration of rights. Having considered
the point, the Chief Commons Commissioner decided thét he must look
at the existence of rights as at the date of the original registration
and not that.of the hearing. In fact, in the Kingsley Moss case,

it was decided that no rights were in existence when the land was

provisionally registered.
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D Mistaken Registrations of Land

Question XXVI raises difficult questions concerning land which
appears on the registers where the registration has become final as
a result of the lack of any objection being made but which was never
common 1énd. It has been explained that this land probably cannot be
removed from the registers by the provisions made for the removal of
registrations because land which has never been common land cannot be
said to have ceased to be common land. The COSFPS, DPRE and RA have
such strong reservations that they do not accept that mistaken
registrations should be capable of being removed. One reason for their
disinclination to accept the proposal is given by the CPRE,

“We would add that the Working Party has not proposed that
registrations ‘mistakenly' not made during the relevant period should
now be permitted." '

The COSFPS supports the CPRE in this comment and also makes the important
point that the 1965 Act does not provide for the transfer of land from
the common land section to the town or village green section or vice-
versa. It considers that a provision enabling such transfers to take
place would be useful.”

The NFU accepts, in principle, the recommendation that mistaken
registrations should be-capable of being removed but it accepts that
the probiem is a difficult one and considers that the provisions brought
in to carry out the alteration should be “very carefully drafted."’

The High Court is considered by the NFU to be the appropriate forum

to deal with the question of rectification. The ACC has a still more
enthusiastic approach to this problem and welcomes the proposal that
there should be provision for the removal from the register of
erroneously registered land. Indeed, it considers that the registration
authority could refer the matter to a commons commissioner for a decision

to be made. The Association does stress, however, that any new
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provisions should not enable wider claims to be made because the

Association considers this would undermine the stability of the registers.
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E The Vesting of Unclaimed Land

The question of the vesting of unclaimed land reveals an
interesting divergence of opinion as to the role of the National Park
Authority and the county council in any particular area. The CPRE and
the NFU have reservation abcut whether a National Park Authority should
have a right to ownership as regards unclaimed land in its area. The
CPRE feels that the areas in question will be so small that they will
be of no interest to a National Park Authority. The NFU is more strongly
of the opinion that the National Park Authority is simply inappropriate.
The RA, COSFPS and ACC, however, regard the National Park Authority
as quite suitable where the Tand is in its area and, indeed, the RA
states

"The most important point here from our point of view is that,
in national parks, such land shall be vested in the National Park
Authority rather than any local authority." '

Where a National Park Authority does not exist in a particular
area and the parish council is inappropriate, the ACC favours the use
of the county council as the acquiring authority whereas the CPSFPS
considers the district council to be more suitable.

The method for actually vesting the land in whichever authority
is finally accepted falls to be considered in question XXVIII. It will
be recalled that the Working Party suggested two different methods,”
the first of which would be quicker but more costly. Method one is
preferred by the RA, COSFPS, CPRE and, with some reservations, the ACC.
The NFU, however, favours the lengthier process described as method

two.
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F Town or Viliage Greens

The final two questions relate to the status of town or village
greens and it is clear from the answers by the 1hterested bodies that
these questions raise important issues which are central to the debate
about the future uses for land which is unenclosed.

The COSFPS and the CPRE favour the merging of the registers for
common land and town or village greens and the adoption of a common
legal code for both of them. The NFU and ACC are adamant that the two
types of land are quite different and cannot be treated in exactly the
same way, although they are prepared to accept the extension of a right
of public access, subject to the control of any management scheme, to
town or village greens. The ACC explains at some length its reasons
for regarding the two registers as separate entities which should not
be merged and points out that problems have arisen where highway verge
has been registered as a village green.

The final question which concerns the differences between common
land and town or village green gives a clear indication of the different
views which prevail about the nature of common land and the uses to

which it could be put in the future.
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v CONCLUSION

The périod since the 1965 Act has been a difficult one for
commoners, common Tand owners and for those who have been advising upon
the provisions of the Act and the ensuing case law. Pressure from
interested groups for the introduction of second stage legislation has
been mounting with the attempted introduction of three private members
bi]}s into Parliament. At the same time, evidence has emerged of the
profound changes which have been brought about by the 1965 Act despite
the intentions behind the legislation to provide a fact finding
registration exercise. It is clear from the comments on the Working
Party Report that wide divergences of opinion exist and second étage
legislation will only serve to alienate still further the amenity groups,
the landowners, the commoners or those concerned with the administration

of the Act and its subordinate legislation.
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PART FIVE

Page No

1¢e3

194

195

196

Ref No

NOTES AND REFERENCES IN THE TEXT

Reference

Working Party Report para I
Ante pages 148 to 191
Working Party Report para I

New Windsor Corporation v Mellor and Others
[1975] 3 AER 44 at page 5lg

Details of the commissioners and the dates
of their appointments are given in Appendix VI
Ante pages 137 to 144

The Department of the Environment has issued
a circular dated 4 March 1982 in which the
Secretary of State expresses anxiety that’
the work of the Commons Commissioners be
completed as soon as possible and to this
end, registration authorities with disputes
still outstanding are requested to let the
Commissioners know immediately

Referred to as the 1968 Act

Referred to as the 1949 Act

Now the Countryside Commission, the title
the Commission will be used throughout this
work

Halsbury's Statutes Vol 24 plO to 11

The part of the 1949 Act relation to Nature
Conservation extended to Scotland section 115(2)

Ante page 53
Section 9(3)
Schedule 2
Writer's emphasis
Ibid

Ante page 129
1968 Act

Section 9(1)



Notes and References in the Text (Part Five continued)

Page No Ref No

196 4

197 1

198 1

199 1

200 1

201 , 1

o

Reference

1968 Act

Ante pages 52 to 53
Section 6{2)
Section 6(4)

Ante page 80

‘ie by the implementation of the Commons

Registration Act
Countryside Act 1968

Countryside Act 1968 section 2 and section 4
Local Government Act 1972 section 9

Working Party Report Appendix F1

Then the Minister of Housing and Local
Government

Section 14(4)

The representatives were from the Department
of the environment; Ministry of Agriculture,
Fisheries and Food; Countryside Commission;
Ministry of Defence, Property Services Agency;
Forestry Commission; Nature Conservancy
Council and the Welsh Office

Post pages 215 to 237

The consultation document is reproduced at
Appendix VII

He was supported by Mr G R Strauss, Mr
Geoffrey Rippon, Mr Frederick Willey, Mr Arthur
Jones, Mr John Parker and Mr Frank Hooley

[1976] 1AER 251
[1979] 1AER 113

The supporters were Dr David Clark, Mr Andrew
Bennett, Mr Dale Campbell-Savours, Mr Patrick
Cormack, Mr Sydney Chapman, Mr Alfred Dubs,
Mr Frank Hoocley, Mr John Parker, Mr Ceoftfrey
Rippon, Mr Leslie Spriggs and Mr Frederick
Willey

[1976] 1AER 251

[1979] 1AER 113



Notes and References in the Text (Part Five continued)

Q

Page No Ref No Reference -

202 1 Hansard House of Commons Official Report
Parliamentary Debates vol 972 No 126
Wednesday 27 February 1980, 1375

2 Writer's emphasis

3 Hansard House of Commons Official Report
Parliamentary Debates vol 979 No 126
Wednesday 27 February 1980, 1378

4 Written answers 15 July 1980

203 1 The Ramblers' Association attempted,
unsuccessfully, to propose amendments to the
Act which would have incorporated the
Private Member's Bills referred to pages 200

to 202
2 Ante page 199
3 Section 42(9)
.4 Countryside Act 1968
204 ‘ 1 | SI 1980 No 209
2 . SI 1966 No 1471
3 SI 1970 No 1996 and SI 1980 No 1195
4 3/82 4 March 1982
205 1 Ante pages 136 to 192
206 1 Law of Property Act 1925
| 2 The 1965 Act
208 1 [1976] 1AER 251
_2 [1979] 1AER 113
3 Ante pages 157 to 158
4 [1976] 1AEﬁ at page 2560 and ante page 158
5 [1979] 1AER 113
210 1 [1976] 1AER 251
211 1 [1982] 2AER 615

2 Ibid at page 622c



Notes and References in the Text

(Part Five continued)

Page No

211

212

213

214

216

218

219

220

221

<

Reference

{1982} 3AER 995
Ibid
Tbid

cf Walton J in Re Sutton Common Wimborne
[1982] 2AER 376 -

[1982] 2AER 376

Ante page 159

[1979] 1AER 113

New Law Journal 1982 pages 956 to 958
Ante pages 179 to 182

Appendix II

. Working Party Report 1.15

Ibid 1.9

Ante pages 215 to 216

Working Party Report 1.10

Ibid 1.19

Ante pages 200 to 202

Working Party Report 2.4

Commons Act 1876; Commons Act 1899;
Metropolitan Commons Act 1866; Inclosure Acts
1845 to 1878; Commons Act 1908; Law of
Property Act 1925 section 193. A useful
resume of the provisions regarding management

schemes is given in Annex D of the Working
Party Report

Ibid 2.7

Ibid 2.12 to 2.15

Ibid 2.19

Written by Dr ﬁ R Denman, the late Professor

R A Roberts and Mr Hubert Smith, published
by Leonard Hill



Notes and References in the Text (Part Five continued)

Page No Ref No Reference

221 2 " Working Party Report 2.22
"An excellent example of a potential management
scheme is that put forward by the North
Yorkshire National Park Committee for Levisham

Moor
3 , Appendix A, chapter 2, Proposal §

222 1 The Royal Commission members were of the
opinion that common land was not eligible
for grant aid because of the lack of an
occupier

223 1 Ante pages 58 to 60

2 Working Party Report Chapter 3.2
3 Ante pages 26 to 28
4 Law of Property Act 1925
224 1 Hereinaftér referred to as the 1931 Act
2. " Hereinafter referred to as the 1899 Act
3 Working Party Report 3.11
225 1 * The right is known as approvement
2 Working Party Report 3.12
3 Ibid 3;13
226 1 Ante Chaptep_Thrée part III
2 , Working Party Repért 3.17 and 3.23
3 Ibid 3.17
4 . Ibid 3.?3.
5 Writer's emphasis
227 1 Working Party Report 3.16
2 _ [1976] 1AER 251
3 Working Party Report 3.17
4 [1976 ]1AER at pages 255 and 256

5 Ante pages 158 to 159



Notes and References in the Text (Part Five continued)

<

Page No Ref No Reference
227 6 [1979] 1AER 113
228 1 | Working Party Report 3.18
2 ’ (1858) 27 LJ Ch 837
3 Ante page 168
4 WOrking Party Report 3.24
5 -[1976] 1AER 251 and ante page 227
229 1 Working Party Report 3.24
2 Ibid 3.19
3 Ante page 189 to 191
230 1 Law of Property Act 1925
2 Working Party Report 3.24
3 Presum;bly conclusive evidence see ante page 227
231 I [1976] 1AER 251
232 1 Ante pages 174 to 177
2 Working Party Report 4.8
/ 3 ‘ ’ Working Party Repoft Appendix J
233 1 Writer's emphésis
2 ‘ Working Party Report 4.10
234 . _ 1 . Ante page 35 and the Royal Commission Report

paras 209 to 213

2 Section 8
3 . The 1965 Act Section 1(3)(b)
4 The Working Party Report 4.5
5 Ibid 5.5
6 ITbid

235 1 Ante page 71
2 Working Party Report 5.6

3 Working Party Report Annex AII



Notes and References in the Text (Part Five continued)

<

Page No Ref No Reference
235 4 Working Party Report para 5.8
5 Ante page 116
237 1 Law of Property Act 1925
2 The document is set out at Appendix VII
239 1 . The ACC's comments pages 2 and 3
2 The COSFPS's comments page 2 para 11
3 Writer's emphasis
4 The ACC's comments para 4(i)
240 1 The ACC's comments page 5(vi)
2 The COSFPS's comments para 30
3 Ante page 36 and page 52
241 1 Aﬁte paées 194 to 199
-2 _ ~ Ante pages 179 to 182
3 The NFU's comments page 5(xiv)
242 . 1 : The COSFPS's comments para 36
243 1 - | _ Writer's emphasis
2 The ACC's comments page 9{xxii}
3 The NFU's comments page 7(xxii)
4 - The COSFPS's comments page 8 para 47
244 1 Section 123
2; ~ The RA's comments page 6 para 31

cf ante page 243

3 Writer's emphasis
4 [1975] 3AER 604
5 [1965] 63 LGR 456

Section 32 National Parks and Access to the
Countryside Act 1949

[0)]

7 The CPRE's comments page 5 (xxii)

8 Ante pages 156 to 163



Notes and References in the Text (Part Five continued)

Page No Ref No Reference
244 9 [1982] 3AER 995
10 Ante pages 211 to 213
245 1 Ante page 230
2 27 July 1982
3 Ante page 213 -
4 In any event note the ACC's comments at

page 8(xvii) of their paper

5 [1976] 1AER 251
6 Ante pages 156 to 163
7 Question XXV
8 The ACC's comments pages 10 to 11
9 [1979] 1AER 113
246 1 | : No 5/D/3 25 Junev1973
247 : 1 The CPRE's comments page 5 para 22
2 The COSFPS's comments page @ paras 49 to 53
3 The NFU's comments page 8(xxvi)
249 1 The RA's comments page 7 para 36

2 Ante pages 235 to 236



CONCLUSION o

In view of the fact that second stage legislation is being considered
seriously, it is impossible to draw final conclusions about the Commons
Registration Act 1965. 1Its full impact cannot be gauged until amending
legislation has been enacted and its effect assessed. It is reasonable
to conclude that second stage legislation will be enacted eventually and
it 1s most Tikely to contain a provision granting a right of access to
the general public to common land and town or vi11age.greens.

So far as the 1965 Act is concerned, there can be little doubt that
its drafting was not without fault and its interpretation has given rise
to decisions which have been squect to criticism. Details have been
provided in the preceding two chapters of the pfob]ems and difficulties
which have arisen.

However, the'most fundamental conseﬁuence of the 1965 Act must be
that rights have been altered and been lost as a result of its
implementation and areas of land are threatened with enclosure which would
otherwise have remained open. The evidence for these statements can be
found in the decided cases and in the words of the commoners who exist
throughout the country. The conc]uéion to be drawn from these tragic
consequences is that the criteria for registration which were laid down
in the 1965 Act were the wrong ones. They failed to take account of the
changes in the significance of common land which took place, for the most
part, in the nineteenth century. The expresséd intention of the
Government was to compiie a reQistér éf rights which actually existed.

On a purely theoretical level, such an intention sounds eminently desirable
and without adverse consequence. However, the impact of changes in land
usage upon the existencé and nature of rights was ignored by the legislation,
In addition, there can be little doubt that before the 1965 Act was

passed the intention to use the registered land for amenity purposes had

252



been considered. Once again, it is obvious tnat to use purely agricultural
criteria, as with common land, or an outdated cdncept-relating to use by
Yocal inhabitants, as with town or vi]Tage greens, would lead to |
inappropriate registrations and the omission of land which one would expect
to be included for registration. The difficulties cver drafting and
interpretation are unfortunate but they are of a miror nature when cdmpared
to the fundamental error in the choice of criteria. |

The Commons Registration Act 1965 is an example of legislation described
by its promoters as making no fundamental changes but which, in view of
the gap between actual land usage and legal theory, has produced significant
alterations to the expectations and actions of landowners, commoners,
ramblers and those who enjoy the views of open countryside which are to
be enjoyed in this country. It is difficult to ignore the unpalatable fact
that land which is not subject to rights of common is worth more in
financial terms than 1and which is burdened in this way.

A degree of certainty has been achieved but only at considerable cost.
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APPENDIY I o

The identity of the Minister with responsibﬁﬁity for common
tand is not always easy to ascertain because the functions have
been transferred several times. Therefore, this Appendix contains
details of those whe have had responsibility for common land.®

The Inclosure Commissioners for Engiand and Wales were
established by the Inclosure Act 1845 section 2. Their office
was amalgamated with the Copyhold Commissioners and the Tither
Commissioners by the Inclosure Commissioners Act 1851 section 2.
Under the Settled Land Act 1882 section 42 the Inclosure Commissioners
beCamefthe Land Commissioners for EngTand and their functions pasied
to the Board of Agr1culture under the Board of Agr1culture Act
1889»sectvon'2(1)(b) The Board was renamed the” Board of Agriculture
vand F1sher1es by the Board of Agr1cu1ture and’ F1shernes Act 1903 Section (1).
| The Board was succeeded by thevM1nwstry of Agr1cu1ture when that
ﬁ?M{B{sfr; was established under thé‘M{n§§try of A§r%¢uﬁture,and Fisheries

‘Act 1919 section 1 and the M1n1stry was renamed the M1n1stry of
”;Agr1cuture F1sher1es and Food by SI 1955 No 554 )

In 1965 the functions of the M1ntster 1n~reiatlon to common 1andbv
were transferred to the Minister of Land and Natural Resources by the
\Min{ster of Lahd and Natural Resources Order 1965 SI1965 Nd 143 art 2(1)(8)
Schedule. That Minister's functions were transferrved to the Minister of
Housinguand Local Government (as»regardsAEng}and)'by the Minister of Land
anﬁ?Nafafiﬁ%Resaurees*(Dfsso?ut%ﬁn?*ﬂrﬁe%g1967 SI f967 Nc fsélﬁrt 2. {2){5}
and there was a further transfer of fugctibné fﬁl1970'to.fhéA§ecretary
'of State for the Environment by the Secretary of State for the Environment

Order 1970 SI 1970 No 1681.

! See Halsbury's Laws of England Volume 6 Para 705.



APPENDIX 11

Newspaper cuttings relating to the manor of Spaunton cn the North

Yorkshire Moors.
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nch Office: 8 Bridge Street, York, Tel: 35456,
TOTAL ASSETS EXCEED £45 MILLION
Vhizbyi Yeork and Agents throughout the North  yep

COMMON rights
nolders of the maror
of Spaunton on the
North York Moeors are
to meet next weex to
try to find a way of
enabling a Hutton-le-
Hoie shepherdess to

keep her flock.

For years Miss Rose Far-
row, who is in her 70’s, and
her nephew, Mr. Geoffrey
Featherstone, have made a

livelihood grazing sheep.in-

the manor. :

Their flock is often to be seen
in the summer cropping the
grass within the villdge of
Hutton-le-Hole.

But under a ruling of a Com-
mons Commission inquiry held
at Mailton last year the size of
the flock will have to be reduced
from 400 sheep to a mere 16.

The ruling .is based on the
law of “levancy and couchancy”
under which the onumber of
sheep commonens can graze on
common’ land in summer de-

pends on the amount of land
they have to support them in
winter, —_—

The Cemmons Commissioner
decided. on two-and-a-half sheep

A;r I-'minig é@ay £29095 .
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Gant’s SWALLOW MACS
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oucors £23.09

8

.89 to £13.99
ORODS

ANORAKS — SKI JAGKETS
. 28:99 = £8.50

4-12 years " "
23.09 K1 MITTS £1.60

Lodies® HEAVY CARDIGANS
Cabie, two pockeis £5.99

CORD ZIPPER - JACKETS
Two styles, 5 colours £6.99

f FAMILY SHOPPING: -

Thursday, 10 2.m. fo § pm.

© Tuesday, Wednesday, Friday and
1 Ruabtinnpdlams A & ma Om & A0 Ay 0

Motor
eyelist

kicked bus

MOTOR cyelist Ian Henry
Wells, kicked the rear light on
a mini-bus, as the two were
travelling along the A64, Malton
magistrates heard yesterday.

Wells, aged 22, of North Moor,
Huntington, admitted causing
£5 damage fo the van and driv-
ing a motor cycle without hav-
ing proper control.

He was flned £20 on each
charge, and ondered to pay £5

oovemsors ookl
Lo ssei it tog el

. Inep. Braest Kildick, prosecui-
ing, said Wells was with a
friend when they started “buz-
zing” a mini bus — overtaking
i:}& then allowing it to overtake

em. .

Wells kicked out at the van,
breaking the rear light unit as
he was. overtaking it.

He said Wells was waving
his arms about, and because he
did not have both hands on the
handlebars, the police felt he
was not in proper control of
the maotor cyecle. -

Wells told the court that the

minibus  had broken off his
wing mirror as it drove past
and appeared to be trying . to
squeeze them off the road.
Wells and his friend tried to
get the bus to stop by shouting
and waving to the driver., Then
a lact hic toarmmoar anAd lFinlrad

: per acre, which means that Miss

¥arrow, who owns a little over
six acres, Is allowed enly 16
sheep.

Villagers say this is “beauro-
cragy gone mad” which will de-
wrive Miss Farrow of a living.

The chairman of the common
rights holders, Mr. Tom Strick-
land, has called a meeting for
next Wednesday. ’

Mr. Strickland, foreman .of
the jury of the manor of Spaun-
ton court leet, said Miss Farrow
had been the hardest hit by the
Commissioner’s decision.

“We're hopeful that we might
be able to help her keep her
flack which is mainly why I
called a meeting of the common
rights holders — we're already
looking to see if there is a way
round the situation.”

Miss Farrow, of Rose Cottage,
declined to comment until affer
the meeting but a number of
villagers pointed out that Miss
Farrow’s family had been
among the handful of com-
moners to excercise their rights
for generations on Spaunton
Common which includes Apple-
ton-~le-Moors, Lastingham, Hut-
ton-le-Hole, Spaunton and Rose-
dale West. : R

‘Ridiculous’

“It's absolutely _ridiculous,”
said one villager “Everyone is

“very upset about it. It's a ter-

rible thing to have done How on
earth can Miss Farrow and her
nephew make a living out of 16
sheep?” .

“We're hoping something can
be done about it. Some people
are suggesting that villagers
who do not exercise their right
to graze sheep might be able to
let Miss Fanrow graze her sheep
for them.”

Mr. Chris Wood, who keeps

Blow to
lord of
the manor

THE  Commons Commission
inquiry also dealt a nasty blow
to the Lord of Spaunton Mano-,
Mr. Geoffrey Wardle-Darley.

Each of his 11 applications for

ragistration to graze sheep in the
manor were rejected by the
Commissioner who said that
since Mr. Darley was the owner
of the land in the register unit,
any rights which may have been
attached to his other property
in the past had been “exting-
uished by unity of ownership and
possession.” .

Included in these applicat-
ions was High Askew Farm, near
Cropton, where the tenant was
believed to be grazing some 150
sheep.

Mr. “Tom Strickland, foreman
of the jury of the court leet of
Spaunton - manor said the com-
mission’s decision had come
“very hard” on the tenant of
the farm.

“The lord of the manor has
lost all his grazing rights. it's
oA 3 VErv evnensive oneratinm

round grazing ruling

the willage

. shop and peirel
station,

do2s not exercise his

right to graze 15 sheep. He oaid.
he would hzppily let Miss Far-.

row graze his entitlement znd
was sure other villagers would
cdo the same.

Mr. Matthew, Clark, of Crop-
ton Mill, near Pickering, who is
well versed in the cemplicated
issues. surrounding common
rights said:

“It's diabolical that they ecan

go to all this trouble and spentd
thousands of pounds to put the
boot into a few common rights
holders.

_ “Uf this is a law where’s the
justice? It's just bureacracy
gone raving mad.

“Common rights holders who.
can increase the size of “their
flocks are unlikely to do so,
whereas those who have their
allocation reduced have no
option but to cut down on the
number of they hawve.

“The number of sheep on.the
common land is bound to fall
over the years as it is unlikely
that new young grazers wiil

come from the bigger farms that
'Shm a better lving without
eap.

“This surely cannot be good
for the common, the national

park or the nation's fcod larder,

“I find it incredible that the
county eouncit npd ¢nomows..ozo
erecting fencing on the Guis-
borough road to protect the
sheep when here we are making

a law to reduce their numbers.”
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IS

To the mgunor WOrn o o o

A LORD of the maaoy cleshed with his
manerial court [ury yesterday ween he
refused <c change his mind over
cursing sheep grazing rights ¢en
mesgriand.

The number of sheep grazed on
Spaunten Manor, which covers 7,000
zcres of common land and mgoriand,
had to be reduced follewing a recom-
mendaticn by a Ccmmens [nguiry
commissioner, Mr. G, D. Sguibb, at
Rfaiten, North Yeorks., last autumn.

The apnual Spaunten Manor Court
Leet, heid at Spzunton, near Kirkby-
moerside, yesterday heard the Lord of
the MNanor, Mr. Gesffrey Wardle-
Darley, refuse 10 increase the size of
flacis.

) He said part of the land needed at

S ram 77 ; o i
Voo 2o Comemendas

least three years’ rest and 1,000 ecres
had been ruined.

The jury foreman, Mr. Tom
Strickland, said Mr. Wardle-Dariey
had cost the 179 common right ho'ders
between £10,000 and £12.0600 in lega!
expenses.

Mr. Strickland said: “You tecok us to
the inguiry, comupe:ling us o take cuyr
deeds to prove our livelihcods. [t
shows what kind of person you are.”

He said the prcblem had been
caused by the encroachment of brack-
en over 40 years and this had been
caused by the lack of sheep.

A spokesman fcr a committee of
commen right agicers, My Pailip
Treveiyan, said: “We find it difficult
t0 believe the claim that the moors are
being over-grazed.”

He szid that acrimony had resulited
from Mr. Wardle-Darley's decisicn to
reduce comnmon right helders' floeks.

Many farms d¢i¢ not exercise their
fu!l rights and he urged a compromise
on sheep numbers.

His pronesa. that the Cecurt Leet
should cance. the crders reducing the
aumber of sheep on the moors was
carried.

The court decided to use scme of the
£3,000 in its funds towards ciearing
bracken:which was spreading on the
moeorland.

=

e



LOOPHOLE
MAY SAVE
ROSE'S
SHEEP

A HUTTON-LE-HCLE shep-
herdess, faced with the loss
of her livelihood, may be
saved by a “rent a sheep”

scheme.

This could be a way round
the law ufter a Commons Com-
mission inquiry into grazing
rights on the Manor of Spaun-
ton on the North York Moors.

The scheme was suggested at
a well-atiended special meeting
of common-rights holders at
Appleton-le-Moors.

ince the turn of the century
the family of Miss Rose Farrow
hus had a right to graze 400
sheep on common land. Bul
under 2 ruling of the Commons’
Commission Inquiry at Maulton
last year. Miss Farvow. who is
in her 70s. will have (o reduce
her flock to it sheep.

SUBSIDY

Solicitor Mr. Robin Liakin, who
acied on behalf of many of the
common-rights holders” at the
inguiry. told the special meet-
ing that a way round the prob-
lem could be for someone like
Miss Farrow to lend her sheep
10 common-righis holders who
were noi exercising their rights.

1t would seem there is no-
_thing to stop npeonle from bor-

rowing someone else’s sheep for :

a nominal sum of say 3p a year.”
said Mr. Lakim. .

It was alsg suggesled that

"common-righis holders like Miss

Iarrow could cdrry ‘on grazing
their sheep and be fined by the
‘Manor of Spaunton Court Leet.
a nominal amount such as Ip
sheep. However, this cuuld pre-
vent them {rom getting their hill
sheep subsidy from the Ministry
of A.'S'xknltu'(*

LA lg-man wmmnme made up
ot two copmpn-rights holders.
from esch of the five parishes
within the Manor ¢f Spaunton
was elected at the mecting to
week legul advice and to open
negoliations . with Mr. -Geoffrev
"Wardlé-Darley, Lord of the
Manor of Spuunton.

The commiitee will also huve
an 1mportmt role as an authori-
iive bodv represeniing comuou-
rights holders.



Row over grazing rights
| Jury defies Lord of Manor s
orders to reduce flocks

FIVE COMMON rights holders ordered to reduce
their flock within weeks by the Lord of Spaunton
Manor, were given a year's stay of execution by

i the jury of the ancient court leet.

At the end of a bitter row between Lord of the Manor,
Mr. Geoffrey Wardle-Darley, and the common rights holders,
the jury asked that orders asking the five people, whose graz-
ing rights had been drastically reduced by the Chief Com-

mons Commissioner, to re-
duce their flocks, be sus-
pended. During the heated
discussion, Mr.  Wardle-
Darley was adamant he
would stand by his orders
-~ to three people - to re-
duce their flocks by the end
vf this month.

The other two ~ 70-year-
old Hutton-le-Hole shepher-
dess Miss Rose Farrow. and
Mr. Eddon. of Rosedale, were
given until the end of De-
cember.

The jury's requesi left the
Sieward ol the Manor, Col.
Anthony Leech, with a legal
problem, because in the pas:
the Lord of the Manor has
aiwavs abided by the juryv's
de,sion,

1 could yve: iake a higher

Vi rourt 1o resolve the
matier.

But the jury's unanimous
decision means thai the five
flockmasters will be able to
keep their sheep until the
next annual meeting of the
court leet in October, 198].

Many of the common righis
holders had - their grazing
rights greatly reduced by the

* Chief Commons Com-

missioner, Mr. G. D. Squibb,
when be applied the oid law
¢f levancy and couchancy at
the inquiry held in Malton
last year.

=

POOLING
This restricls the number of
sheep to the amount of in-
bye land — winter grazing —
owned by the rights holder.
Those with less than half a=
acre of land attached to tueir

" holdings lost all their grazing

rights. At 1ihe same time,
large farms veere given more
grazing righls than they
needed. -

Mr. Wardle-Darley asked
for the ’inquiry because he
felt the 700 acres of moor-
land and commonland was
being “grossly overgrazed.”

The common rights holders
want the Lord of the Manor
1o allow the pooling of graz-
ing righls so people like Miss
Farrow, whose family has
earned its livelihood by sheeo
for at leas{ three generations,
can keep her flock.

Mr. Tom Strickland, fore-
man of the jury, sai¢ he was
absolutely disgusted with the
way Mr. Wardle-Darley had
ireated his friends. He told
him he had cost the 179 com-
mon rights holders between
£10,000 and £12.000 in legal
expenses. Only 162 were Jeft
with srazing rights after the
inquiry.

In a bitter altack on Mr.
Wardle-Dariex, Mr.  Strick-
land went on: "It hurt us

]
|

very much when you com- °

pelied us to take our family
deeds to Malton for the Chief
Commaons Commissioner’s in-
qyuiry. to prove our livelihood.

“We've been pressing for
vears for something to be
done about the encroachment
of bracken on the moor:. The

" lack of sheep is the cause of
' bracken

growih and  the
sooner vou realise the co-
operationn of the common
rights holders is your solu-
tion, the better.”

Speaking for the Common
Rights Holders” Association,
Mr. Philip Trevelvan said
they did mnot TDelieve the
moors had been seriously
damaged by the number cf
sheep. The problem was
caused by excessive bracken.
He added that money from
the common rights holders
fund could be used to help
eradicate the bracken. R

Prozosals put forward in-
cluded levying a headage —
no more than 50p per head
— on common righls holders,
the money to be spent im-

., proving the commons.

Some  large  furm. with
mare  grazing  r ghts than
needed hud a.read. agreed to
poal their rights en i one,
wo  of five yeurly renta:l
tasis. ’

"We went to work with the
_Lon_:‘ of the Manar so leng as
ne indicates a willingness to
¢ 1o our proposals,” he
. adding that if nothing
was done the common rights
holders would be jefy with
feelings of acrimors ana dis-
sen:

M Wardie-Dariuy refused

iisien 'n the proposals 1o

grazing righis, bul in-
could br u subject
CLsEInG no future
mo0rs o ate  grossly

overgrazed - - the lang a1 the
. botiom of the mocr is dcad.
i:tsio:sgus:ing." he said, -1
don’t know how Yo dare ask
for more sheep. it's alwavys
snateh, snatch from vou '
He added thai was
; because of poor grazing that
 sheep were invadirg villages
and  breaking into people’s
gardens. He said he spent
akeut £80g each Year cpray-
ing the bracken. i
The court leet agreed to
Tesurrect a committee to in-
vestigate starting a pro-
gramme to control the




FTOURISTS are destroying
»arts of Hutton-le-Hole.

Visitors to the picturesque
rillage were also blatantly
1sing a field as a public toilet.

These claims were made at
fh- court leet of the Manor
»f Thaunton.

Dr. Richard Theakston, clerk
{)L the parish council, said dis-
*ussions had been held with M
rthur Pearson, chief execulive
f  Ryedale District Council,
about the problem caused by
he pressure of tourists.

Dr. Theakston said court leet
ermission was needed before
anything could be done to pro-
1!ect two vulnerable parts of the

retires

manageress,” he added, *“she
was one of the first women
general managers in the com-
pany, if not the first.”

O ABOVE: Mrs. Siape tries
out her garden seat watched
by members of the staff. With
her on the seat are Mr. Masi,
feft, and WMr. Jim Haines,
~amawal manager for the North.
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village — {he area at the boitom
of the village near the beck and
Ox (Close Lane which was being
used as an unofficial car park.
and the west bank near the old
ash tree, which was being used
as a play area.

He said cars parked so close
by the beck that they were al-
most touching each other. The
Zgruss was being warn so badly
that it was leading to erosion.

This summer, both gales had
been broken down and adjacent
fencing trodden down around

peaple carryving

He had seen
rolls ol (loilet
baper as they came gut of the
field which they were using as
toilet.

People had been using the
rools of the ash tree as a kind
of sheller as well us swinging
on  ropes altached 1o the
branches and making a mud
chute down the bunk.

Since April this year a 4ft.
section of the bunk had been
eroded.

“1{ we can get permission to

a mnearoy field.

Estate agents fined
tor commeon lang notices

THREE ESTATE agents were among those fined by the court
leet of the Manor of Spaunton. Nominal fines — the maximum
is £1.99 — are imposed for encroaching on manor-land.

No grant
for cattle
gric

SHEEP were damaging gardens
and the cemetery at Gillamor,
the court leet heard.

“Gillamoor parish council
wanted to put a cattle grid at
Lowna Bridge. 10 keep the
sheep out of the village. The
Grid, which would cost about
£4 000, would be eligible for a
50 per cent grant from the
Ministry of Agriculture.

The court leet voted against
making 2 grant to the councit
after ihe forcman. My, Tom
Strickland. pointed out ihat
Towna Bridge was not in the
manor bounds. but within the
Farndale boundary.

"We've never given a grant

for cattle grids before — we
put up  fences against the
sheep. and the Gillamoor
people can do the same”, he
said.

Malton manager
leaves council

A Malton member of Ryedale
Nistrict Council since Mayv last
vear, Mr. Derek Talbot, of 47
Ashfield Avenue, Mallon, has
resigned from the council
because of <changed private
circumstances. Mr. Talbot is
officer manager with Malton and
Norton Co- ()peydh\P Society

The 120 annual fines imposed
last year were re-imposed this
year en bloc by the jury.

Wells Cundall were fined £1

for each of five ‘“for sale”
nolices erected om common
land in Spaunton, Lastingham

and Appleton-le-Moors. Boulton
and Cooper Ltd. and Nicholson
were both fined £1 for similar
sipns at Hutton-le-Hole.

An Appleton-le-Moors
woman, Mrs. Allison. of App-
leton Mill Farm, was fined
£1.50 for - having two manure
heaps on common land.

Mrs. Usher, of the Three
Faces. Appleton. was fined 75p
for erecting rails around the
front of her house, while a
similar encroachment cost Dr.
Richard Theakston, of Hulton-
le-Hole, 50p.

~ ] SR
ENCROACHMENT
Miss Patricia Pring, of the
New Inn, Spaunton. was fined
50p for sewer .pipes and a
manhole coverr - the Yorkshire
Water Autbority already pays
about X100 for several similar
encroachments ~— and Mr. F. K.
Robinscn, of Hutton-le-Hole,
was fined £1.50 for his guvage
driveway which crosses the

common.
The court leet isx to ask Mr.
Arthur Harris, of the Barn

Cafe. Hutton-le-Hole. 1o remove
tables from outside the cafe as
they are blocking a vehicular
right of way. The jury decided
against {mmg him because ‘“a
fine indicales the encxoachmem
can go on next year.”
The court leet
remove a wooden
from the top of Douthwaile
Road. after hearing from Mrs.
Annabella Shaw. of Douthwaite
Dale. that the structure did not
belory 1o her and she did not
use it so conseauently did not
see why she should pay the
£1.99 fine imposed at last
vear's court leet.

decided o
structure

OUTIsts S

direct people procerly to the
fuovpath we might be able io
pet some earth aci around the
roots of the tree,” he said.

The court leel agrced to sup-
port the parisn council in anv
action b toox to protect the twe
dreas,

The court leet also heard that
Noarth Yorkshire County Council
had plans to lay flagstenes be-
tween the public toiiets and the
Crown Inn pub. The area would
he fenced off to prevert motors
cvelists from driving up  and
down the path.

Pedestrians would 'be  en-
couraged 1o use the paths visilors
had aiready worn alongside the
road kerb.

Sheep pen
must go,
farmer is

told

A KELDHOLME farmer who
has lost all his grazing rights
on Spaunton Manor, 1s to be
told to remove a sheep pen
from Appleton le Moors com-
mon.

Mr. l.orne Wilkinson of
Oaklands, who grazed a flock
of 130 sheep, before the Chief
Commons Commissioner ruled
he had no grazing rights,
vlaimed in a letter 1o the
court leet that he was using
the pen for sheep he was
shepherding for other people.

Bailiff Mr. R. Groom said
he had seen aboutl six sheep
in the pen, but had been
unable to find out who owned
them except lor one.

He did not see there was
any need for Mr. Wilkinson
to shepherd a flock of just
half a dozen sheep and the
jury agreed to write to him
telling him {0 remove the
pen.

The steward of the Manor,
Col. Anthony Leech, was also
to wreite to Hargreaves Quar-
ries, following complainis
from Mr. Wilkinson that the

* firm is not fined for the
fence erected on common
land around Thornton
Quarry. ,

A  similar complaint was
raised last vear by Mr. Wil-
kinson, when it was pointed
out to him that the Lord of
the Manor, Mr. Geoffrey
Wardle-Darley, owns ihe
mineral rights of the land,
and that quarries were
required by strict laws {o be
fenced off because of ihe
possible dangers.

Col. Leecihi said he would
negotiate with Hargreaves to
see if the firm was prepared
to make some sort of pay-
ment and report back at next
vear’s court leet.
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Digputte en grazing
riglnts seflee

THE COURT Leet ef the Marer ef Spaunton, which

began

in medieval times, met in annual sessien at Manor Farmm,
Spaunton, when the main item for discussion by the jury
vepfresemmg common-right helders, was a report oa the
future administration of grazing rights over the 7,000

aeres of commonland.

This dfollows the [ormal
agreement of the Register of
Common. Rights as a result of
the public inquiry three years
ago by the Chief Commons

Commissioner. -
Since then there have been
disagreements about . the

number of sheep grazed on
the ' moor, following  dif-
ficulties caused by reduction
of sheep numbers in some
flocks.

The steward of the manor
(Mr Anthony Leach) said the
final register would shortly
be available for public in-
spection.

He referred 1o meetings
with the <Common Right
Owners Assoclation of which
Mr F Hebron (Rosedale) is
c¢hairman, and Mr Jomes Holt
(Ravenswick), secretary.

As a result of the court
leet deliberations on
propesals from .the
| the madnor - (Mr Geoffrcy Dar-
ley) and the Common Right
Owmners Association, general
agreement between t¢he two
was reached.

The number of sheep gaits
~allocated by the Chiel Com-
mons Commissioner to
owners of common rights is
about 6,217, bui the steward
poinied out that it was en-
visaged that al no time in
the future would {here be
that number of sheep gruzing
at uany one time, nor waus
there cvidence that this
_figure had ever been attained
during the lust 100 yeurs.

To comply with the offiviul
register, the 16 people now
exercising iheir righis would
be entitled to ‘have about
2,000 sheep grazing, To help
those who may have had dif-

lord of.

ficulties through the reduc-
tion of the number of sheep
in their flocks, this figure
could be increased to 3,000 to
which the lord of the manor
agreed.

The Common Right Owners
Association proposed that no

. maximum number be agreed,

but that the numbers should
be flexjble at the descretion
of the court leet. This
proposal was agreed to.

The steward said the reg-
istration of claims made by
the lord of the manor and his
tenants should be added to
the upproved register with
entitlement to the same con-
sideration to any one of the
accupiers of those farms
should they apply to keep
more sheep.

The farms concerned are
Bainwood Head with a claim
for 60 gails, High Askew (200

gaitls), Farm building ncar
Lund Famm (25 guits), Mes-
suage Farm, Spaunton (150
gails), Manor House Farm,
Spaunton. (150 gaits) — a
tolul of 585 gaits.

Only the d{enant at High

Askew. Mr T H Jemison, wus
exervising a grazing right.
Mr T H Strickland (fore-
man of the jury) felt that the
five farms should have graz-
ing rights as they were in
the centre of the moor. It
was essential that had the
rights, which would in no
way infringe the 1965 Com-
monhs Registratiou A(L xs
thev would not.bhe
rights, but licences.
Mr Holt said that proposal
would be perfectly all
as long as it was accepied
thuat the court leet dealt with
any upplications frem the

~ tenants concerned.
- e boundary,

.

right

This was ugreed to and it
was also agreed that the
court leet should act as a
read y-made management
comrmittee as envisaged by
the second phase of the Com-
mous Registration Act.

The proposal of the Com-
mon Right Owners Associa-
tion that a charge of 50p per
head for sheep grazed on
commonland be made and-
that the money .go into the
Commeon Right Holders fund
to be used - for improvements
to the moor, was agreed.

It was also agreed that any
common right holder wishing
to graze sheep In excess of
the registered number, must
apply to the stewurd of the
manor, in time for the -start
of the grazing year, Existing
igraziers will be mnotified of
the start of the grazing year
to enable applications to be
considered by the court leet.

Priority will be given fto

- thé reduction and ultimate

eradication of bracken which
is the worst menace-to graz-
ing on the moor. Already
areas of bracken have been
successfully  ireated  with
spray and with a bracken
crusher.

Mr Strickland announced
that future operations will
involve expenditure of
£1,500, including £500 to be
spent in Rosedale on some
descrlptxon of ‘uerial spraying
because of hilly terrain. De-
tails of this operation would
be- left to ithe Roscdale far-
mers.

Mr Strickland thought that
some financial assistance
could be forthceming from
government grint, in addition
10 -money from the common
right holders fund.

The recommendation of the-
Common Right Owners As-
socintion to contrihute  £300
tuwurds the ¢ost ol Lhe cavle
grid at Lowna Bridge, waus
approved.

The cost of the grid was
about £2.100, and though it
was installed a short distance

over the Spaunton Manor

Mr Holt said it
would be of considerable
benefit to the Spaunton

Manor grazers in preventing
their stock straying onto the
Gillamoor side.

The ~spending of £300
would be justified and while
it could be arguzd that the
court leel had no jurisdiction -
over the grid, it had fo be
recognised that 85 per cent of
the total cost was being con-
tributed by other people.




APPENDIX VI

Names of Commons Commissioners appointed to hold hearings to determine

disputes regarding registrations under the Commons Registration Act 1965

Chief Commissioner Date'of Appointment
G D Squibb MVO QC 1971
Commissioners |
A A Baden Fuller _ 1972
G T Hesketh 1978
L J Morris Smith 1980

R



APPENDIX LI1

0fficial Report 5th Series
Parliamentary Debates - Ccmmons
1976 - 77 Vol 934
tritten Answers 698 - 700
8th July 1977

) Commons Registration
Mr Jopling asked the Secretary of Stéte for the Environment
ahether he will 1ist for each County in the United Kingdom the number
ofvobjéttidnsATQCEived té regfstratidns under the Commons Registration
Act 1965;'how mahy:of those have been heard by Commons Commissioners,
...how’hény ha?e-beeh resolved by him and how many Yehain to be heard.
,:n‘Mf‘Mérks pursuant td'his?rep]y,Official Report 29 June 1977 Vol 934

‘f'circulaﬁed”the;fqlﬂoming;fnformatjonm

o (Séeitablevovérléaf)




Ceunty

Avon

Beds

Berks

Bucks

Cambs
Cheshire
Cleveland
Cornwall
Cumbria
Derbys

Devon

“Dorset

murham

E Sussex
Essex -
Glos™
-Greater London
Greater Manch-
- Hants

Hereford &
Horcs -

Herts
Humberside
1o

Kent
Lancashire
Leics

Lincs
Merseyside
Norfolk
Northants
Northumber1and
North Yorks
Nottinghamshite

Position at 30 June 1877

o

% Cbjectiors % Disputes Disoutes
received neard resolved
458 40 33
44 53 53
155 8 4
67 67 36
167 25 12
39 16 10
272 11 2
1398 266 185
914 17 16
19 24 19
774 128 n
667 354 294
200 63 62
114 147 75
269 95 70
272 80 49
91 49 46
266 0 0
392 110 89
379 243 209
128 29 27
85 56 4
10 0. 0
342 29 23
144 106 32
28 3] 35
346 48 48
147 0
136 213 163
73 37 37
18 46 33
296 286 229
27 1 0
177 73 69
255 145 142

Z Number of Disputes

remaining to de heard

457
7
114
24

1
36
9
1623

340

10757
629
158

195 .
293

13
130
210

85
10

21
206



Pastiticn

ot 3C June 1877 {continu

County

Somerset
South Yorks
Staffs
Suffolk
Surrey

Tyne & Hear
Warwicks
Hest Midlands
West Sussex
West Yorks
Hiltshire
TOTAL FOR
ENGLAND

© Clwyd

- Dyfed.
Gwent
.Gwynnedd
- Mid Glam
Powys
S Glam

W Glam

TOTAL FOR
WALES

GRARD
TOTAL

*

nhé iaau date

* Objections

received

148
516
16
g9
462
34
4
50
286
810
72

11,606

327
877

‘312f,1; R

527
247
848

140 T
g3z

3,416-

15, 022

:-._

ed)

<

o cm———
—

v OF deiug OUJcCLoOnb wam 37 uu1y

1572,

% Disputes Oisputes & Number of Disputes
heard resolved renaining to e heard
268 123 0
13 0 3177
18 9 23
130 123 32
111 68 455
3 3 i
0 0 0
3 3 2
97 78 178
19 19 753
60 16 42
3,626 2,615 21,755
192 175 76
21 21 1265
con 18 .,1~ 158
310 111 52
214 18 332
246 202 2391
T 0 9
0 0 580
4,627 3,143

26,618

Tie Tigures given are

_ based on those provided by former county and county borough counc1ls,
adjusted to take account of local government reorganisation in April 1974.

The figures include objections subsequentTy-withdrawn

** A single objection may give rise to more than one dispute, eg, an objection
to the registration of any land has to be treated as also being an objection

to any registration of rights of common over the Tand.

Consequently, the

number .of disputes in any county may greatly exceed the number of objections

rece1ved



APPERDIN IV

Commors Registration Act 1965 (Commencement No 1) Qrder 1965 o

ST 1965 No 2000

Date - Purpose
1 January 195% Section 2 .(2)
1 January 1966 Section 17

Commons Registration Act 1965 (Commencement No 2} Order 1966

SI 1966 No 971

Date Purpose
1 October 1966 Section 4 (7)
2 January 1967 * A1l purposes excepﬁ the purposes- of

sections 2{2), 4(7), 11, 17 and 18

1 January 1980 ~ Section 17 and section 18
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Copy of a letter from the Department of the Environment dated 25 September 1973.
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Departmeant of

Caxton House Tothi!l Sireet

Environment
LondonSW1 K 9LZ

Telephone 01-834 8540 ext 353

The Cleork of the Durham
County Council
Clexk's 0ffice
PO Box
, County Mall
J;d’Aoi DEH 5UIL:

Dear Siz

CONMONS REGISTRATION ACT 1965

j. I am replying

of P.a.amxm" and Eavironment Lavre

3 to your latier of 11 Sentember ‘i:o the Clerk of thoe Commong
Coxmissionzra concerning the reaoval of luund from the commony register and
refarring to an sxbtlcls on the subject in the

Your referencs

O2C/E4

Cur refarence

PRD/sPf11C/309
Date
2 & Septenber 1973

Sepieanber 1973 issue of the Jouvarl

20 "y he pro*o'sition suggested, vaich wag consldercd by the Dzparimeai’s legal

ad‘fis : I-‘u)
z:amel 7, land which

’yauld be
be demonatrated that (a

or Coumen YETe Trof *.L.,tercrl under the 1965 Ast (or undexr

3o
cea
LI
1{23(Y) of

goiaa tisde ago, is banzd on the definition of ccamon land in ths
is wste of the manor, or wnich is =ubject
Ths proposition is that wiere land is registored as commony ths omier or the Llond
entitled te apply for its ranovdl fyon tkhe comn

5 the land is not wasto of the mtnory and {b) as ri§atd

'1"‘6) "\Ctj
to rig ghts of comaon.
n3 resister 1€ 1% could

she Land Registration dc 453 o

ne heax't of this prbi,osi’ﬁon iy that rights of cox r'r‘on vaich wers not “Lg'lq'l—‘~réd
"l to exist at the end of the pe:‘lud r..i.lomd for registrations (31 dLﬂJ 1970)

auze of the sanciion against tho non- ,
the 1965 Act, which reads “r.o 7‘16b’t.; of common ghall be exercls..nls 0var

egistravion of such rights in ssotlon

aey euch Jead (de land regiztered as a comnon or. graen) unless thay 2re rezistorcd

either under this dct or under tiic L2nd Registration Acts 1525 and 19244,
the argument runs, a.\bre you. have land
> COoRmOR Are re
to abeve resulis in the land being @ candidate for romcval freom the
grounds that 1% is new cutside the definition oi common land, ha ln:"

over which no rights o3

gubject 4o rights of common.

TLU37 .
rably is not razorial washte and
sarction rafarred
regiater on th?
=0 longer

which demongt
zistered, the cperation of the :

‘s
.

4. The Depariueni camot accept this propogition. In our view; in oxdesr te
Juetiiy texing coswon laand off the register; the applicart for ranoval wmust goow
2oMs evant, other than ons arising out of the pmc g5 ol = \,TJ.SLr‘ 1jon u.sc.u. 2
"‘-‘euoy the land ceages to be coumon l2nd. It ig noi susly 1Clu\.«vuh.lun.} fr0in®

*o rights ro lon;;e“ being exerciszvle by virtus of the ragis

Tray Q l 'OLOGG "‘:' u‘:v uJ.O"X

ij’a) of %the dct, waicha p*ov*des for the smendment of the register warre land

ce23es to De common, contemplates in our cpiaion some event obie

than the nere

paszige of time and its errect on sectiocn 1(’))(?'- g bing in Tigh ;g wnlea are nct
claizad oo lenger being exe: cciganle, If this were 0ot the ches; cual sould have
expested to find in the &2t prvvision Tor ...tto"m‘l:'i Jelotion fzon the vegister aa
in Bzetion 9(3) {caucellation of a claim %o owmersnin uben the rTezisy -31‘,10& of tho
land itzelt ig cancel led) and in Section 12(b) (doleczion cf cunershis registraticn
Tollowing registration of the land under the Land Registration Accs}o



<5 i

Nt

50 Uhere land has attained £inal reglstratior as common iand, the effect of

section 10 of the 1965 Act is %o make the registration conclusive evidence of

"the matters registered, as at the date of registration®. The registration system
created by Parliament allows for commons to be on the register unsupported by rights
of common, even wherc the land is not manorial waste. This seems clear from the

casg of 2 comoon-which is not objected to bub where 3ll the rigats thereover are
obiected to and are siruck down. The common itself is entitled to final registration
without rezard $o whesher or net it is waste of the manor. <This ig apparent frem tha
ebsence of any converse provision ¢o section 5{7) of the Act which provides for an
objection to & registration of land to De treated as an objection o any registratlom

ox rlghts over the land.

60 As the sudject is of gemeral interest, you have kindlg agreed to the Dbpar%ment
sending a copy of this letter for information to all c°un Ly councila. :

Yours faithfully _ - | |
A XN e

K W EVANS




PPENDIN VII

Consultation document

List of recipients receiving consultation document

Replies to the consultation document from

a)
b)
c)
d)
3)

The Association of County Councils

The Commons Opén Spaces .and Footpaths Preservation Seciety
The Council for the Preservation of Rural England

The National Farmers Union

The Ramblers Assoc{ation



DEPARTUENT OF THE ENVIRONMENT
WELSH OFFICE

CCNSULTATION DOCUMENT
COMYONS |

1. The Royal Commission om Commons reported in 1958. They found a ccnfused

situation with uncertainty abeout the rature and extent of ccmmon rlghtsg ovnership

of soil and so on. The total area of common land had decreased from 25 million acres
to 13 million over the previous 100 years. Only a fraction of the loss could be
accounted for by legal inclosure. The Commission comsidered that, as the last

reserve of uncommitted land in England and @Wales, common land ought to be preserved
with wider facilities for public access and an increase in the productivity of the land

2. With this in mind the Commission made the following principal recommendations:

a. Registers of common land and town or village greensvshould be established.
recording the nature and extent of such land together with details of the rights
gxerciséable over it, amnd by whom, and the owner of the soil;

b. Any holder of,a—privqte interest in a common, whether the soil owmer or a
‘commoner, or & Local Authority in whose area the common lies, should be able
to promote a scheme for managing and improving the common;

¢. A general right of access stiould be created to common land for the public
at large subject to certain restrictions.

3. The first of the Commission®s recommendations was implemented by the Commons
Registration Act 1965. All common land and rights had to be registered by 31 July
1970, and a further 2 years was allowed for the submission of objections to the-
registrations. The disputed cases are mow being heard by the Commons Commissioners,
but. it will probably be 10/12 ‘years before thelr task is completed.

L, An Inter=Departmemta1 Working Party of officials have reviewed the nature and
extent of the further legislation needed to 1mplement the Royal Commission's other
recommendations, and a copy of their report is at‘tached°

So Mlnlsters are not commltted to acceptance of any of the dorking Party’s
recommendations and wish to consult all the interests concerned before addressing
themselves to the questxons identified in the report as needing to be decided

if legislation is to be prepared° .

6. While comments on any of the matters ‘covered by the Worklng Party s Report would
welcome, Ministers would particularly wish to receive views on the following issues:

io Should there be a universal right of public access to all common land (para
1.9 of the Working Party‘'s report); :

ii, If there is to be such a right, should it be capable of being restricted
either permanently or temporarily;

\
iii. If so, under what circumstances should s@fh restrictions be applied
(paras 1.11 to 1.15);

ive. What provision, if any, should be made for horse riding (paras 1.17 to 1018);

Vo Should there be an exclusion under Section 1(k) of the Occupier’s Limbility
Act 1957 in respect of persons using common land for air and exercise (para 1.19);

1



vi. Are fresh arrangements reguired for stztutory schemes for the ”amwge“en*
end WﬂpTDVGueﬁt of common landy

vii. If so, should they be promctable by the owner of the land, &ny of the
common right holders or any Local Authority, acting either ueparately or in
conjunction with other interests;

viii.Should such schemes require the approval of a public authority? If so,
should this be a nationzl authority (viz the Secretary of State) or a local
authority (eg the County Council). And if the former, should schemes be
submitted to him direct or:via the Counly Council (para 2.1222.15}). (Note:.

It will be seen that the Working Party have tacitly assumed that (as proposed
by the Royal Commission) management scthemes should be subject to approval by
the Secretary of State. It could however be argued that these are essentially
matters of local comcern in which interventiom by central Government is neither
necessary nor (in the present climate of opinion) appropriate.)

ix. Are the Working Party right in rejecting the Rajal Commission’s recommendation
that it should be the duty of each County Council to examine all commons in its
area at intervals of not less than 10 years (para 2.1/}

Xo Should the owner of the soil have any special rights (para 2920);

Xi. Should the Nature Conservancy Council have the right to veto any management
scheme relating to common land within a Natiounal Nature EOH»EVG {pora 2.20) ;.

*ii. Should the Government prepare model forms of scheme and/or model rules
governing the pouers and conduct of committees of managemént (para 2.22);

®iii.If so, what are the most important matters to be covered;

xiv. Should there be provision to adjust‘rights of common of grazing so that they
may be geared to the stock carrying capacity of the common {(para 2.23);

xv. Should there be any right of compénsation under schemos of management, and.
if so0, for whom and in vhat circumstances (para 2.2L),

xvi. Should the Forestry Commission’'s Dedication Schemes and Small Yoods
Scheme.be adapted to permit assistance to be granted for the afforestatlom of
common land (para 2.28);

S —— :
xvii.Should the prov151ons of Section 154 of the Law of Prcpertj Act 1925, modified
as suggested by. the Working Partv, be retained (para 3.5)%

xviiie Should Government Departments continue to be exempted from obtaining
M1n1ster1al consent under Section 22 of the Commons Act 1899. (para ,59)
(Note: If it was desired to make a change in this respect this: would, for
constitntional reasons, have tc be effected by administrative {not ;egl lative)
means.) ;
xix. Should there be provision for the temporary suspension of common rights
(para 3%.11);

XX o Is there any reason why the provisions for inclosure under the Commons
Act 1876 and "approvement" should not be abolished (para 3.12);

xxi. Should a provision on similar lines to Section 147 of the Inclosure Act
1845 be retained (para 3.1%);
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nxrilo Sheuld a final registration of land or of righis of common ke evideace
of the matter registered at any current date and not merely at the date of
registration, as at the present (para 3.2k (i));

xxiii. Should land be remOV¢b1e from the register only following statutory
process for.changing its status (para 3.2b (ii));

XXIVo Should all land on the register be protected from the comstruction of works
or femces without the consent of Parliameat or the appropriate Secretary of
State (para 2.2k (iii)):

XXV o Should provision be made that for the purpose of deciding whether or not’
to confirm a registration, the Commons Commissioners must .consider whether or

not rights of common existed over the land immediately before its registration -
thus undoing the High Court ruling in CEGB v. Clwyd County Council (paraz.2k (iv));

=1

XXvio Should there be provision for removing from the register land registered
mistakenly or in error {para 4.9):; and, if &0, should eithe¢r of the suggestions
made by the Working Party be followed or is there¢ any better solution (paras
4,10 to &.11);

xxvii, Should common land in unknown owaership be vested in the Parish Council

{in Wales the Community Council) or in the Distri:t Council where there is no

Parish (or Community) Council, except in tne National Parks where it should be
vested in the National Park Authority (paras $.7 to 5.8):

xxviii. Which of the methods of vesting suggested by the Working Party is preferable
(paras 5.10 to 5.1%);

xxixo Should town and village greens be brought under the same legal code as

that suggested for common land and shculd the greens register be merged wlth that
for commons;

XK. If not, should the general public be granted a universal r1ght of access
for air and exercise over all land which is a town or vxllage green, and should
there be. leglslatlon to create a. rlght of recreation over such land,

Finallyw'have you any further informaticn which you consider would aséist Ministers

in arriving at their conclusions, bearing in mind what is said in paragraphs 2.5 to
2.8 of the Working Party's Report about the gaps in existing knowledge.
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Comments are invited by 31 January 1973 and should be addressed tao:

The Countryside and Recreation Directorate
(CRD 2(c))

Department of the Envircnment

Tollgate House

Houlton Street

Bristol BS2 9DJ
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Dama=rrmoam ofF Bhe ‘m Ty @
Depariment of the Environment

Tolgete House Houlton Strest Bristcl BSZ 8DJ

Telax 449321 Directline 0272218 140
Switchboard 0272-218811
GTN 2074
Hrs R A J Ozwald Your refererice
The Greoen
Ca,r_j: on Cur referance
Hustlewaite
Thrisk '“ Date
HORTH YORKSHIR®  YO17 28BJ ~?” Fobruary 1932

Dear H&d&n
) COw-ONS “"IS’I\ "\‘I‘IOIT a("f' 196
:1; I refer to your 1ettervof 15 February 1902,

2. I should exnl ain that the Department arc unable to sunnly copies of the replies

received by us in. respon"w to the questions contained in our consultation documents,
'however, thc pr1n01na1 orgenisati ons consulted may e grouped as followss

Local‘Aﬁthority-Associaiions Professional Bodies
Association of County Couneils Tovm Planning Association
Association of lletropolitan Authorities . - Royal Institute of Chartered
As oc1?¢10n of District: Covn01ls : Surveyors.
Greater London Council. Government Departments
National Association '6of Local Councils HI Land Registry ,
‘lelsh Counties Committeec ' ' Crowm Estate Commissionaires
‘Couneil for the Principalities - ' Charity Commission

Hew. Towns. Association | ‘ Arricnltural Interests

Duchys of Cornuall .and Lancaster Hational Farmers Union

. . Land Owming Bodies - . Hational Unlon of Aﬁrlcultural

Church Commissionaires Horizers .

Covntry dcndowners Association : Farmcrs Union of HUales

Ancnltv and Rgcroailon
recmani of “n"l
uoun011 for the Protectlon of
Iural Insland T -
Corrons Oucn ‘Bpaces and Footpaths
Drcaorvazlon Society
Trgnre conservency Council
Ranblers Associztion
National Truszt:
ational 0001otv of Lblourc
Gardners
Helsh Federation of Commoners
Association
Coeravan Club
Cemmins Club
Youth Hostels Association
Drltl°h Horsc Socicty
urltlyh‘Flcld Sports Socicty




Oritvion Arenscolortical iLsscelaticn
Roycd Socinty for the Proie
of 3iris
Sperus Council,

3o I am afreid I am unable to give deteils of those nersoms who renliszds

4o I honz trnis information is of acsoistanca to youe

"Yours faithfully

N
- M@\ms

¢ HARRIS (1TSS)

2f.
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'LSSOCIATION OF COUNTY COYNCTILS

COVMENTS ON THE DEPARTMENT OF THE ENVIRONVMENT'S AND WELSH
OFFICE'S CONSULTATION DOCUMENT ON COMMONS

o Introduction

In the Consultation Document the Department of the Environment
outline the three principal recommendations of the Royal Commission
on Commons which reported in 1958. The first of these was implemented

by the Commons Registration Act 1965. The Inter-Departmental Working

Party have reviewed the nature and extent of the further legislation
needed to implement the other recommendations and have produced a
lengthy report. The Consultation Document asks thirty gquestions on -
the contents of the Report and the Association's answers to them
appear below.. However in view of the wide-ranging and complex
nature of the proposals and the observations thereon the main points
arising out of this matter are highlighted in the followihg'summary_°

2. Summaqz

(a) There should not be universal publlc access to all
registered Coumon Land. Rather provision should be made for
management schemes to be introduced which could include public access.
Schemes could be promoted by a public body, the owner or the ' :
commoners and pfovision for objection should be available. Where
there is no known owner the land should, after suitable enquiry,
be vested in the dppropriate public body. Any provisions which would -
take away the rights of landowneas or commoners, without their
agreement should carry rights to compensetion° If universal public
access is not glven, there should be a guarantee that the proposal
will not be reviewed for a specified period.

(b) Any right of public access should be capable of
restriction, either temporary or permanent, and set out fﬁlly in
management schemes or bye-laws, which where possible should be dealt
with by the appropriate public body rather than the Secretary of
State.

(¢) There should not be universal public access for riders but
provision could be made in management schemes for the establishment
of bridleways or gallops.

(d) There is need for a consolidation of the present law. 01d
and predominantly nineteenth century legislation should be abolished
and re- enacted where necessary, the bass being the Commons
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(e) The date of final registration of Common Land must be
conclusive. This is seen as consistent with the provisions and
intentions of the Commons Registration Act 1965. Any proposal to
alter this would be opposed. '

(£f) If land is registered as Common Lard but no common rights
are registered it would be improper for the question of whether
rights existed to be re-opened. It is submitted that the decision
in C.E.G.B. v. Clywd County Council is correct and that if land is
registered as Common Land but no rights are régistered'it is proper
that the owner should be entitled to the freehold unencumbered by
,any.rights of common or of public access(gssuming it is not waste
land of the manor)° Moreover if rlﬂnts of common are oxtlngulshef
by one of the common law means after land has been finally
reglstered it is approprlate to consider amendlng the reglster by
deleting the entry (under Section 1%). - There should ‘however, be
an open debate about whether these Common Law rules should be
repealed, which would affect many people's enjoyment of their land.

(g) There should be provision for. removing from the register .
land registered mistakenly or erroneously, subject to safeguards.

(h) There should be a procedure for vesting land of unknown
ownership in the appropriate public body, subject to safeguards.

(i) The registers of Common Land and Town or Village Green
.should not be merged. The two types of land are different° (;;

(§j) There should be provision for Parish Councils to have
certain modest powers to carry out minor or community works on
village greens subject to safeguards. | '

5. The Association's answers to the guestions contained in the
Consultascion Document

(i) It is appreciated that the Royal Commission recommended a’
universal right of public access to common land in England and Wales
subject to certain restrictions; also that there are large areas of
common land in rural areas to which the public have in practice
unimpeded access without rights. It is also accepted that there is
a public right of access to almost all urban commons. But the fact |
that the growth of urban development in the Victorlian era led to
maﬁy commons in urban areas being, by the early part of this century,
no longer used for the exercise of common rights while still




s

representing open space in areas wnere open space was at a premium,
which made it very desirable that they should be open to the public,
is no reason for saying that g}}_éommon land in rural areas should be
made open to the public. The Working Party have approached the
subject from a metropolitan viewpoint, and considered that because
urban commons have public access as of right, this principle should be
extended to rural commons. Yet the vast majority of registered

common land in the rural areas of the country is very different %o
urban commons. PRural Commons are on the whole areas of agricultural .
land and moorland which is private land owned by someone who is,in the
majority of cases,registered as owner. It is the case that others,
i.e. the commoners, have certain rights over the 1and and that the use
of the land is regulated By a code of law. It would be illogical to
give the public a right of access over common land from which, to
protect the common rights, for example of gfazing, they have hitherto
. been excluded, ﬁot only by the landowner but also by the commoners
themselves; And it would deprive the landowner and the commoners Qf
land on which they relied for the exercise of their rights where those
'rights are incompatible with public use. Owners of grouse moors over
which there may well be certain grazing rights, would be prejudiced

if the public had the right to wander at will. In some cases the
registration may have beén made because the owner was resigned to
certain common rights but not to general public access, and in such

a case the owner shbuld not be deprived of his land if nobody
registeréd rights of common; in that event. the owner should have the
unencumbered freehold. If there are commoners registered they too
should have a right to intervene with a view to preventing publig
rights. - '

Where the owner is not known, however, and cannot be traced,‘
regardless of whether or not rights are registered, there should be a
procedure for vesting the land in either the County Qrvparish
council, the GILC or other appropriate public body,such as the
National Park Authority. Ordinarily there should be provision that
such land,when vested,should be subject to public rights. However
universal access should only be granted as of right as a result of a _
ranagement scheme being brought into force. A scheme could be promoted
by the public body in whom the land is vested or the commoners and
where there is a registered owner, he too could promote an order in a
case wnere he had no objection to public access. A management
scheme would have a period for objection between publication and its
_cqming into force, and opportunity would be'available for objection
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to be made to the proposzl for public access. The Secretary of State
could reserve a default power. It would be for the County Councils
to look at all commons in their area and to prepare an order of
‘priority for management schemes. These proposals are essentially an.
extension of the 1925 situation. . Otherwise an authority could find
itself owning land, which they would have to hold as public open space
when neither they nor anybody else saw a need for it and on which the
authority might have to incur expenditure. An avoidance procedure
would give them the opportunity of putting to the test whether the lai
was reélly wanted as public open space.

If public access is granted, against the will of the landowner,

provisions for compsnsation will need to be inciuded in legislation{

(ii) Any rights of public access over common land ocught to be
capablé of restriction, either permanently or tempofarily, There_coﬁi
well be situations where public access would not interfere with the
owners' or commoners' rights during most of the year, but where publié
access could be incompatible with the owners® and commoners’ rights
at other times, for example, during the lambing season, where shootin;
‘rights exist, or in areas of scientific value or nature reserves. -
Restridtioﬁs and controls such as those listed in annex B aﬁd annex
C to the report are examples, and there may well be a'need for
additional controls, e.g. in relatibn to'dOgs on grazing land.
Management schemes and bye-laws seem as good a way as any of dealing

with the matter, ' . (

(iii) Paras. 1.11 to 1.15 séem to cover most of the
possibilities here. Shooting rights should be included.

(iv) A universal public right of access for riders is more
undesirable than a public right of access generally on foot, and in
suggesting alternative courses of action the Working Party clearly
acknowledge that universal access for riders is not a viable

possibility.

Much of the benefit of opening larger areas of land to the
public on foot, whether they want merely to have a picnic or to walk
long distances, would be lost if the same areas were open to riders.
The need for more places to be open to riders should be met by the ‘
establishment of bridleways or even galloping areas, within areas of
public access. Where the common rights are rights to graze ponies |
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or horses it might be argued that a public right of access on
horseback should be granted. This, however, could be opposed

by breeders who are commoners using common land for grazing their
bloodnstock The creation of new bridleways should not be limited

to routes where long user could be demonstrated, since a bridleway,
as distinct from a right of publlc access, can already be establlshed
by that means (see para. i. above in relation %o public access to
rural common land). The establishment of bridleways or gallops
within individual commons could be dealt with in management schenes

and include grant aid for any necessary works.
(v)  Yes.

(vi) The complications of the present legislation,as set out
in the report and annex B,are such that they may well have inhibited
proppsals-for schemes of management in the past. Whilst it is
'iﬁpossible to say whether more schemes would bé made if the
statutory provisions were simpler, it is certainly likely that no
fewer schemes would be made.

Consolidation of the law is necessary and the obsolete
legislation should be repealed.

If proposals for universal public access in a common are
not proceéded with there should be a guarantee that there will be no
review of that proposal for a period of years (without prejudice to
.compulsory purchase powersmetcl° or to voluntary agreements as to
public access). This would enable owners and commoners to plan for
the future with some degree of certainty.

If universal public access rights are graﬁted'this should
not stopfmanagement scheme ‘arrangements going zhead.

(vii) It would be somewhat difficult for effective schemes to be
promoted iunless the owners, commoners and local authority were in
agreement. If there is to be legislation giving rights of pﬁblic
access over property, owners should be able to require the appropriate
authority to take the freehold and any liebility in respect of the
land off the owner, in which case the appropriate authority could
manage it effectively itself. Where there are still coumoners with
rights they might feel that the management should be in their hands,
but it is somewhat difficult to envisage commoners who are anxious to
protect their own rights being in a position to give effective regard,
through a management scheme, to public Tights of access which have been
fopc§d ugon'them_by legislation. Any of the Dartles should ‘have power
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to initiate a scheme. The appropriate authority should be determined
by the nature of the land and should be the County or Parish Council, o.
other Public Body, for example the Nationsl Park Authority.

(viii) TIf all such schemes are to require the approval of the
Secretary of State there would seem To be little purpose in having
them submitted wvia the County Council. If, however, a procedure
akin to present footpath legislation could be introduced, whereby
schemes would only be referred to the Secretary of State where there
were objections, and otherwise schemes could be approved by the
County Council (whether or not the County Council were the promoter),.
there would be much to be said for keeping some provision for local
approval and ccnfirmation. The County Council's role as registratiéu
authority should not be confused with any role it might have for
approving unopposed schemes or for being consulted on all schemes, if
this were thought to be desirable. It has not been the County
Council's role thus far to become involved in the approval of
schemes, but if these matters are of purely local concern as the
Working Party suggest in paragraph 2.14(i), there is no justification
for the County Council to bs bypassed and for approval to be given
exclusively by the Secretary of State. Surely he would not wish to be
involved in unopposed matters of detail relating to local affairs.

(ix) If commons become subject to public access there will be
a County Council or Parish Council involvement, and, if in the outcome
commons do not all become subject to public rights of access, it woé;;
probably be because they were privately owned, and/or there were
private known commoners and/or becauss public access was inappropriate
(vid.3(i) above). If the commoners' rights were lost, so that only the
landowner retained any rights in the land, he would no doubt wish, and

9
should be able, to sect rom the register and the action

would be initiated by him rather than the County Council. The proposal
to look at all commons with a view to establishing priority for

ha)
-
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its removal

management schemes is set out in (i) above.

(x) As stated above, if ownership of land is to come to mean
little, because of public rights of access, the owner should be
entitled to require a public body to acquire it. If not the land
remains his, subject to such rights of common as may exist in
respect of it, and if they cease to exist, the freshold should be his
to deal with as he thinks fit, subject to planning and other controls.
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(xi) If the Nature Comservancy Council are to have the right to
restrict public rights of access,which otherwise would be granted, there
should be statutory provisions to require the Council to acquire the
land. There is no objection to the Nature Conservancy Council having
a power of veto provided, in the .exsrcise thereof, they are prepared
to back it up with Government money. It iz difficult to envisage a
situation where the Council would merely wish to opposse a management
scheme, if they were not oppossd fto public access itself.

(xii) These could be valuable and certainly would enable more
progress to be made in the early stages after new legislation.
Precedents tend to be relied upon by those drawing up bye-laws,
schemes etc. and the absence of precedents cz be a common excuse for
doing nothing or doing it very slowly. Models should prevent that
excuse being raised but any models should not be thought to be totally
exhaustive.,

(x1ii) This is difficult to answer until positive proposals as
to how schemes are to be administered and what they are supposed to
cover is known. The Government should indicate their ideas on the
natters to be ccvered. RLimple national standards rather than
differences from place to place sre in generzl to be preferred in
order that the public are aware of the general nature of the contents
of schemes in so far as they affect the public generally. Schemes
should not include provisions wnich in practice are unenforceable
and which will not be followed.

Under Section 9 Countryside Act 1968 County and District
Councils, the GLC, and London Boroughs and National Park Authorities
have powers for the provision of facilities and services in respect
of common land to which the public have rights of access,either as
of right or by virtue of an access agreement. The powers are most
useful particularly in respect of areas covered by access agrecements,
but it is important that in proposals for new legislation this section
is congidered so that overlapping and zlternative provisions do not

arise.

A possible solution would be to rgstrict section to access
agreements, 1if general public access is not to proceed,'and for the
new legislation and the management schemes arising therefrom to deal
with all aspects of registered commons not being the subject of access
agreements. DMoreover, if general public access is to be granted as of
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rizht, serious consideration will hzve To be given to the large zre:
of rural commons coverad by access agreements. They have been
negotiated and agreed and preserve the balance between access by the
general public and facilities for them on the one hand, and the
interests of agriculture both frem the owners' and commoners® point
of view on the other. The role of local authorities under these

agreements will zlso require detailed consideration.
(xiv) This seems sensible.

(xv) It is felt that any action which reduces the powers of

a landowner over his land should give him in principle a right of

sk setion. The same should apply to commonsrs whose rights are ..

strictedu Bearing in mind that common land is in no way evenly
spread across the country, and thst the financial resources of a
County Council in whose zarea there is a very large proportion of
common land are likely to be lower than the resources of =
Council where the use of land is not so constrained, the money
required for this sort of compensetion will need special grant

arrangements.

(xvi) If the common land has in practice ceased to be usable by
the owner or the commoners for the exercise of their rights, and is in
effect an area subject to public rights of access,it would be
desirable to have provision whersby public access and indeed any
other rights over the land might be limited to enable afforestatio%:
to take place under the Forestry Commission's schemes. And if no g
public access is given it should be open to the owner and commoners
together to agree to afforestation 3¢ that the schemes can apply.
This would imply that the owners and commoners for one reason or
.another did not wish to exercise their own rights in respect of the
not agree that afforestation
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should take place it would seem that compulsory powers with
compensation would be necessary, otherwise one party or the other would
be prejudiced. If there are no common rights the owner's agreement

alone would suffice as at present.

(xvii) The views of the Workingz Party as expressed in paragraph
3.5 of the Working Party report are agreed.

The base for an updating should be the Commons Registration
Act 1965 and it should apply tec all land registersd thereunder.
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If any area of common land is changed to become ordinary
freehold by one of the legal procedures, Section 194 should cease to
apply to that land.

A private members Rill, the Access to Commons and Open
Country Bill 1978 attempts, inter alia, to modify Sections 193 and
184 of the Law of Property Act 1925. The Department of the
Environment is understood not to support this bill sirceit cuts across
the present consultations, and the Association support that attitude.
It is undesirable that new legislation should be introduced in a

piecemeal manner. See also (xxiv) below.

{(xviii) Government departments ousht to be subject to the same
constraints as -other public bodies and private individuals so far as
nossible. The exemption of Government departments from requirements
imposed on others may not necessarily lead to an abuse of power, but
it leads to a fear in the public mind that it will do so. The armed

forces should also be subject to such constraints.

(xix) Yes, not least in the intsrests of restoring overgrazed
or overused common land to good condition. Any powers should be
subject to appropriate safeguards to be used sparingly. A management
committee could deal with the implementation of the powers.

(xx) The views expressed by the Working Party in chapter %.12
are accepted.

, (xxi) This is favoured. Although comparatively few cases occur
rach year, the present provisions enabling exchange of land do have
wivantages,and it may well be that they are little used because
Lhey are not widely known. That would be no reason for abolishing

them.

(xxii) The changes envisaged are not a tightening up of the
resent law but a radical change, which is considered undesirable.

—

It is felt that a final registration of common land can
“nly be conclusive as at the date of final registration. It cannot
i'rove or be used to prove that nothing to affect its status can have
vcurred between the date of final registration and the current date,
“lthough it must be for the person alleging that something has happened
“ince the date of final registration to adduce evidence with a view to
"wriation of the register. The provisions relating to definitive
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rights of way maps are analogous; they are concluéive evidence as a
the relevant date but any sutsequent order can override. However, ii
under the procedure suggested earlier in these replies a management
scheme has been published and confirmed, the publicrights of aécess
thersunder would of course be in.perpetuity and therefore the status o:
the land as common land would be~§ermanently established.

(xxiii) There is already a statutory process in Section 1% of
the Commons Registration Act 1965 and Regulation 27 of The Commons
Registration (General) Regulations 1966 which is considered to be
gquite adequate. Any attempt at retrospective legislation will not be
.~ supported. .

(xxiv) Undoubtedly Section 194 of the Law of Property Act 1925 
neads to be updated since the problems referred to in chapter 3%.22
of the Working Party report are considerable. The consent of the
Secretary of State to works of various kinds may well be a suiﬁable‘
Safeguard,but constraints of that kind should not be such as to
inhibit works to make the land better for its proper use as common
land in the interests of the commoners, whether or not the public

have access tc it. See alsc (xvii) above.

(xxr) No. If land is registered as common, or if the landowner
or anybody else has registered ownership of a common, but no-one has
registeréd any rights of common, it would be wrong for the Commons
Commissioners to reopen the gquestion of whether rights of common
evisted. If there had been rights of common which nobody registeré&;
there is no reason why they should have the rights which they failed
to register restored tc them. The rights of common could hardly be
given to any body else and it is submitted that the judgment in
C.E.G.B. v. Clwyd County Council was right. If somebody has
registered ovmership of common land, but nobody has registered any
rights of common,it is proper that the owner shonld be entitled to
the freehold unencumbered; It could well be that he only registered
ownership (if indeed it was the owner who registered ownership)
because he feared that it might be common and not because he believed
that it was.And there is no reason why he should be deprived of the
benefit to him deriving from the failure of anyone to register rights
of common, since it is quite conceivable that there were no rights of
common to register anyhow. A closing date for registration must mean
something and the issue should not be reopened by the Commons

10.



Commissioners or anyvody else. The logical sequel to the absence of
common rights is that the owner should be eantitled to treat his land
as free from common rights; it is no reason for depriving him of
his ownership of the land free of common rights. It is realised,of
course,that there are areas of cqmmon land where there are no rights
of common in existence ard which ars properly registered as waste

of the manor within the definition in Section 22.

Except when land is properly registered as common land
being waste of a Manor, it must be understood that where land 1is
registered as common but no rights of common are registered,the land
-must be privately owned property and the rights of the private
owner respected. The fact that one person has a private right of
way over another's land is no reason for turnihg it into a public
right of way, least of all if the dominant and servient tenements

are merged. Similar principles should apply to commons.

‘(XXVi) The proposal that provision be made for removing from the
register land registered mistakenly or erroneously 1s welcomed.-
Apért from the points raised in the Working Party report regarding
genuinely aggrieved owners,there are also cases of land which is
really village green but registered as common land, and also land
registered as village green which is really highway verge. These
latter cases give rise to considerable problems over the grant of
vehicular access to adjacent property from the carriageway.
Compulsory purchase is currehfly the only way of‘overcoming this,

It is imperativeythat any provisions of new legislation
do not open the door to wider claims, thereby undermining the
stability, such as it is, of the registers. Wnilst appreciating
.the cautious attitude of the Working Party as set out in chapter 4.10
of their report, the costs of proceedings in the High Court might
lead to a largs number of cases being unresolved,and therefore a
course such as that recommended in chapter 4.11 is to be preferred.

" But it would be much simpler for the registration authority of its
own volition to refer a matter direct to the Commons Commissioner
without the intervention of the Secretary of State. County Councils
have existing machinery through the Commons Commissioner which would

perhaps mitigate long delays.

(xxvii) Clearly there needs to be some procedure of the kind set
out in this question. It is suggested that there should bes some

AA



procedure for advertising for the owner rather on the lines of
compulsory acguisition of land in unknown owmnership with a view to
the land being vested in an appropriate public body. In some cases
where a common is small it will be entirely appropriate for it to be
the Parish Council. In others it may well be the case that the
boundaries of a particular commorn far transcend parish boundaries
and fpr that reason, and to secure unity of management, it would be
desirable for the County Council to be the acquiring authority. In
some places there will be much to be said for it being a National
Park Authority, or the Nature Conssrvancy Council, or other specialist
body to become the owner, whether or not public access were to be

granted.

So far as village gresns arc concerned, however, ciearly the

Parish Council is the appropriate body.

At present there is no mandatory provisioh requiring changes of
ownership to be notified to the Registration Authority for the
Register to be amended. Such a provision would clearly be beneficial
to the Authority and the public alike.

. (xxviii) Method 1 as set out in chapter 5.10 .of the Working
Party report is to be preferred, although the owner of land might well
be less aggrieved if a public boedy acquired land from him by adverse
poSsession over twelve years, rather than following a comparatively
short period for objection. There can undoubtedly be all sorts of
circumstances in which an owner would not become aware that he must(w
act quickly if he is to prevent being dispossessed, and if method
is to be adopted, it is suggested that there should be either a long
period for objection or perhaps a second period for objection if no
objection is raised during the first; so that if by any chance the
owiner is,

for example, out of the country during the whole period
first set aside for objections, there would be another chance.

(xxix) It is felt that village greens and common land should
(x=xx) be kept separate. As far as practicallities are concerned

‘the two entities are entirely different,and whilst it is a problem to

inform the public of the difference where the difference is relevant,

there are clear differences in what could or should be allowed on

them and these differences would be difficult to preserve 1if the

registers were merged. For example, it is suggested that on a

village green the Parish Council should have modest powers to place
12,



or remove trees, shrubs, plants, seats, shelters, noticeboards etc.
and to enclose the green to prevent parking or other unlawful use.
It would also be useful for the Parisn Council to have power to
construct buildings, for example & village hall, cricket pavilion or
public lavatories, though this power shouli be subject to certain
constraints, e.g. by maxking it sﬁbje:t o advance publicity and a
poll with a specified percentage majority, or a reference to the
Secretary of State. Furthermore, land may have been registered as
village green for a variety of reasons, but if it was registered
specifically because there was a customary right to play football
and/or cricket upon it, it would be most unfortunate if it were now
to be treated as common and perhaps made subject to public access.
-This would inhibit the exercise of the customary right which led

t5 its becoming village green in the first instance. Village feuds
are by no means obsolete and the present situation could easily lead
to the possibility of friction between those wanting public access
all over a village green,and those wanting to play a specific game
af certain times in a specific part of the green,as they have been
able to do for perhaps a century or more. Subject to these
safeguards it is considered that the rights of access should be
extended from the inhabitants of the locality to the general public.
‘Merger of the two registers is more likely to enhance this problem

- than resolve it,and indeed even if village greens remain on a

separate register there needs to be clarification on this issue.

There are also problems as mentioned above where highway verge

has been registered as village green. ZFor various reasons registration

’

was not objected to by the Highway Authority, and in relation to

such land there ought at least to be provision for those requiring
vaccess,with vehicles ,between adjacent premises and the carriageway,to
have such access. Whilst registration of highway verge as village
.green may not have been effected with a view to preventing the owners
of property constructing a drive over the highway vergé, if and when
they get cars, it would be wrong for an authority to insist that the
owner of property should not be able to keep his car on his own
property. It i1s appreciated that the definition of Common Land in the
1965 Act specifically excludes any part of a highway,whereas this part
of the definition is not repeated in the definition of Village Green.
Fowever, to resolve any ambiguity there ought to be specific
prdvisions to enable access, if there cannot be provision to

13.
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adjust the situation and get land which is not really village
green but merely highway verge revested in either the highwey

authority or the frontager,as may te appropriate.

14,
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:COVSULTATION DOCUMENT AND REPORT OF THE iNTER—DE”ARTMDNTAJ WOR ING
PARTY O COMMONS ‘

Comments by the Commons, Open Spaces and Footpaths Ereservatiohtsp¢?gty

Introduetion

1, The. Commong, Open Spaces and Footpaths Preservation Societijas
founded in 1865. Its objects are as follows:

- to preserve couions, publlc open spaces and greens ;or
public use in Both town and country

- to preserve existing footpaths for walkers and brldleways
for walkers, horseriders and pedal cyclists

- to secure the creation of new footpaths and bridleway
the benefit of the public n

"— to proteet the beauty and promote the fullest enJo”mﬁ“”*°”'
“the public of the countryside, especially the imm
environment of commons,greens, open spaces and pub]

- to obtain and preserve public access to open couhtry

- and in pursuance of the foregoing objects to'ad‘ se ‘and;
assist local authorities; commdners and int d_members .
of “the public on any matters arising, relat;ng-tofthe RIS
objects.

2, The Society welcomes the publication of the Consu
-and Report of the Workln" Party while regretting 4l
20 years-have passedvsince the Royal Commission onxCom_
made the recommendatlons upon which they are based.

3. Nowhere in the Consultation Document or thc Working Part:
is there any definition of "common land" or "rights of
The Commons Registration Act 1965 contains liitited def:
both terms. Other Acts of Parliament, eg., thé Inclosu* i
nave differently worded definitions. But what of the Futy

4. .Ultlmauely, all commpon land will be registered under the
and the definitions in that Act will, in the absence. of
legislation, supersede all other deflnltlons. Rcfercnc
below to the unsatisfactory judicial interpretationo jpart,of

the definition of "common land" (paragraph 48 below) .and’zttention
is drawn to the Bill presented to Parliament by Mr. Arthur ‘Blenkin-
sop,MP. which secks, inter alia, to rectify this, a copy of ‘which

is attached

5. . The 1965 Act deflnltlons are not suffiecient for 1noorporat10n
tout. court into new. legislation arising from thes
1T will be necessary to have somé Further &
Amerely relevant to de01d1ng whether ox not lan
under the 1965 Act. al deflnlt

'Vor flnally, unde
; : s ould also erlbriace 1o
the proposals i npter V. of the Worklngv
gcted (see paragraphs 58 and 59 below),

lave greens if. .
1?=port are en-
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It is implicit in the Working Party Report that new leglslatlon
should not await completion of the rcglstratlon process. The
Society strongly endorses this. At the present’ rate of progress
the existing complement of Commons CommiSsipners cannot Loperto
determine &l11 outstanding disputed registrations. for many years.
The Society urges the Govcrnrent to look carefully again. at. the-
suggestion by the Royal Conmission on. Comnon Tand (paragraph 294
of their Report) that County Court Judges’ mlght act as part time
Comnmissionerg. Gonsideration should also be given to apg01nu1ng
part time Commissiorers from barristers or ‘solicitors with aPPL O~
priate experience.

In this paper the followr’lo deflnltlons;augly -

(a) YTheé Report" mcans the Report of the Interdepartmental
Working Party;

(b) "Local authority" means the council of a county, district,
London Borough, parish or community, and the Greater
London Council.

{(e¢) "RC Report" means the Report of the Royal Commissionoh
Common Land (Cmnd. 462, 1958).

(d) "TheleﬁS Act" means the Commons Registration ACtSiQﬁS}?

Publlc Access to Comnons.

The 8001cty wholeneartedly supports’ the extension of a publlc rlght
of .access to all comimon land and coencurs with une re asonlnr‘of ‘the
worklng party. (Report paras. 1.6 t6 1.9) and. of-the Roya. Commls—
sion on Common Land” (RC-Report paras. 314 - 3]8) ’ :

Restfidtion on public access

The Society agrses thut it should be possible to restrlct Ori con-
trol the publiec right of access in some circumstances.! Infno case,
however, should restrictions be imposed save under a statutory
scheme of managenent. T

The Society thus disagrees with pzra 1.1l of the Revort There is
no logical reason why the armed forces should be. nlced in ‘gopri
leged position in this respect. Since common lahd held f ﬂdefence
purposes will be subject to a statutorj public right "of - access
it:is correct that the suspension of that right should-be’ scru-
tinised publicly before it can take effect; such scrutiny would
result from the procedure to be carried throudh for maklng a
'management schene.

It should not be posolble under a scheme to restrict publlc access
permanently. If this was done, the land would cease to- ‘haveé oné.

of thé egsential ‘characteristics of common Tand. ( e publlc accesg):
If permanent restriétion is desiréd it should be- necessary . to.

follow the. approprlate statutory procedure for enclosing the land
S0 that 1t ceases to be comnon.

Temnorarv restrlctlons of .the sort mentloneduln para. 1, 12 of the v
RePULu "5h0Uld be perzitted un‘cr a,scheng o+‘man:59menr Gf tney o
are for the beneflt of the land or the pub‘ or-the-commoners-
(if any) A provision akin to section 69" of " the NMational Parks
‘and Access .to. the- Country51de Act: 19497 (sussensxon ;0f . public access
to avoid exceptional risk of firé) wouwld Jalso” b 'scceptable. If -
the restrictions ihvdlve the carrying out ol works or. the erectlon
of fences, the Secretary of State's consent will:beé réguired under
section 19¢ of the Iaw of Property Act 1925° (orit jreplacement)
Where the works etc. are neéded at the inception™of the scheme,‘ .
consent can be sought by the promoters at the same tlme -as consent
for the scheme 1tself thus saving time and éxpense. E

B
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Small scale temporary fencing of dangerous. areasor to" permlt
re~géneration of herbage ‘could be permitied ¥itheut: Minlsterlal
of other sanotion, subjedt to Timits botl. a5 to Quration and’area.

The rights of access should be expressed in the 1Cﬁlslatlon -1
positive terms (as in section 193 of the Law of- Pro *y«Act :1925)
and the general res trictions in the Second Schcaule-to;the Natlonal
Porks and Access tO the Countryside Act. 1949 ‘shoild be gpplied:

to the right of access in such a way that a bréach of them would-

be a criminal offcnee- (Report para.l.14). If nocessary, a, sav1ng
for those lawfully exercising common rlgats er rights of owner—
ship should be added.

The Society favours retention of section 193 (1) () of thc 1925
4Gt in cases where a formal scheme is unnccesszary and the Second
Schedule restrictions are not wide enough. .

The Society does not favour the exclusion of the areas of. common
descrlbed in para.l.l5 of the Report from the public rizht oF .
aeccess.  here a common is entirely surrounded by other 1and it
would be better to seck ways of giving public access e.Z. by
neans of a public path creation agreement or ordnr.

Horse Riding

Thc 8001ety favours thu first recommendatlon in para.l 17 'fﬁthe

,ed peTlOdS, or a
) S If~access 1sw11m1ted it w111 ‘.
ea31er “to prov1de an adequate surface for areans whgre rldj vcah

g0.
Occupiérs,Liabiiiiy Let 1957

The. 8001ety is not opposed to the recommendation that thc::c uplers'
Liability Act should not apply to persons using common lahdiand’
town/v111ave greens as of right for air and exercise (par Sk 19)

Statuto:y*Schemes for Management

The 3cciety is strongly of the opinion that fresh arrangements
are nceded for statutory management schémes. The defiéienciés
of much of the existing legislation are clearly described
Annex D tc the Roeport, and furthsér evidence can be found through-
out the RC Report.

The Society is in broad agreement with the Report's conclusions -
{a2) that the owner of a common, any of the common rlght holders
or any local authority, acting either separately or in conJu :
with other interests should be able to promote a scheme. f¢
managenmnent and 1mprovement of the common (Report para. 2

(b)that there should be prior consultation with intéres
bodies, regional representations of Governnent Deparims
Agencies, and, where applicable, the National Park: Autho
(Report para. 2.19);

(c) that pub11c1ty should be given by the promcters
scherié¢ and notification given "to bodies like “the 'Society
para. 2.19)

The Society does not. favour approval-of each schemc b
(Report para.2.10). It agrees strongly with the 'Ré (para.g
2.15) that approval should be in the hands of % & Secret T
State, for the following reasons - .

under statutory powers. The 8001ety is not awaré of |
satisfaction with the Department's excercise of its powers. and
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feels that the expertise built up over the years should not be
dissipated without good reason;

(b) if the Department is to prepare model schemes of management
it will have to retain staff not only to draft the models bhut
also to advise on their application; for the Department %o retain
its powers of approval would not entail a greater nsed for men

or money. '

(c) The fact that most commons nanagenent schemes are and will be
of local concern is, perhaps paradoxically, a reason for approval
to be vested in a disinterested body which has no local axe to
grind.

(d) It is desirable that some uniformity of approach should

be adopted towards m nagenent schenes but within a fleXible
framework, An analogy can be drawn.with the procedure for the
approval of local authoxltles' byelaws by the Home Seceetqry -
his role is présumalily to ensure that byelaws are reasonable and
‘do not conflict w1th the general law.

(e) -If a. prov131on akln to section 194 of the Law of. Property
Act 1925 is retalned the Secretary of State will have as con—
tinuing role in the management of conmnons; -

(f) County Councils do not, on the whole, have any experlence

Anthe management of commons and ‘even less in the' apnrovvng of

schenes.

(g) On a. prﬁctlcil level, there are undoubtedly comnions which
straddle local authority boundarles - who would approve a schenme
in such 01rcumstances9 .

At present the Statefs statutory functions in relatlon to

commons in Wales are exercised by the Secretary of State for Wales.
Under the Wales Act 1978 most of these will ultinately be trans-
ferred to the Welsh Assembly (if and when established). "It would
be approprlate, therefore, that power to arprove schemes of mana-
genént in Wales should be vested in the Welsh Assembly

County. Coun011s should be reguired to review at 10 yearly inter-
vals - all common land - for which no scheme of managemernt . exists
(under present legislation or any new 1eg1slqtlon) and. ‘ednsult
other local authorltles, local organisations, reglonal offices. of
Government agencies (e.g., Nature Conservancy Council, Countrys1de
ConmL881on) and relevant Government Déparitments as to the. des1ra—
bility. of making schemes for any such land.

As well as consultations with national park authorities. in
National Parks, there should also be consultation w1th adv1sory
COJmltteCS or the like in Areas of Outstanding Natural Beauty.

Procedurc angd Consultatlon for Management Schemes.

The p081t;on of the owner of the soil of the- cotfion: Is.; spe01a1
nnlv #in’the sense that he is. the owner. ‘and ne-~ong ¢
one .assumes that a publl" right of acceéds is exténded to all
commons, the uses to which be Will be able 1o, put’ his: -conmon -
are:- necessarlly 1lmlted $o thOSu which do not 1nterfere with,
that right; let alone the rights of the commbners: (if: any).?#It
follows that he should not have the rlght to. vcto a’'scheme of.
ﬂanavcment but he. should be consulted 1nd1v1dually if’ h 1s not
one of the promoters. S

It should also be made clear in legislation that the rlgnts of
the owner of a common should be subgect to the terms of a ‘marna-
gement scheme and only exercisable within it.
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Tho Society is not opposed to the suggestion (Report para-2.20)
that the agreement of the NAture Conservancy Council.shsuld be
necessary to a managemnent scheme for a conuon. which.is also
wholly or partly a national nature reserve. 'The NCC should have

the same powers in relation t5 Sites of SDvOlul Scientific” Interest°

Contents of Schenes of Hanagenent. and Ihprovembnt

The Society is, as mentioned above (naraor ph 21), in fﬁvour

of the Secretary of State carrying ocut the function of approving
management schemes. It also thinks that his Depa rtmcnt should
draw-up various model schemes of managenent, just as " the: Hone
0ffice have drawn up model byelaws. It is, 509, .both logical
and desirable that the Secretary of Statc should: prov:.dn model
rules governing the powers and conduct of:conmittees af nanage-
ment. (Report para 2.22). In drawing up the. nodels, the Depart—
ment should consult other relcvant Ministrics and outside’ bodlcs,
for example, the Soeiety and roprnSpn+au1vcs of comnonsrs and.
owners.

The nost important mattcrs which should be covered by a schene
of management arc (not in order of inportance) -

(>) Regulation of grazing,  including where necessary the ad--
justment of rights reglstpred under the 1965 Act in aocordance
w1th)thc stock carrying capacity of the comfion. (Yeoort para.‘
2.23
(b) Provision for and regulation of improvements to the physical
state of a common, eg. regeneration of gra CEN clenrancc of scrub
tree planting. .
(¢) Regulation of public access, eg. -
(1) Provision of car parks, public lavatories or the like.
(ii) Provision of areas for organised game§;

(iii) Restrictions on access to sensitive areas, .eg. SSSIs,
nature reserves, areas of regeneration or plantlng.

(d) Provision for byelaws to regulate publié behqv1our where
not covered by the second schedule to:the Nntlonal Parks
etc. Act 1949 (see paragraph 14 above)

Afforestation Ploughing and Mincral Worqug

The physical appearance and public enjoyment of a common can

be drastlcally altered by afforestation, ploughing and the ex-
traction of minerals. The Society therefore recommerds that
these activitices should be specifically controlled whether or not
a common is regulated under a scheme of managément.

(a) Afforestation - .In its evidence to the Royal Comumission on
Common Land (19567 The Society madc the following statement.

YThe problem remains .in judging, on its wmerits, the nrop»r use
of each common, just.as it has done in the past - to balance the
traditional uses of common land with-other interests Witholt real
detrlment to the farmer. The solutlon of suca a'problbm gannot

‘be left to the whin of the awnor of the go0ilb ol thd commonas; it

S2L

is left in the case of ordlnqry freehold land. If the owner-is
to be permitted to. plnnt on & common, he automaticdlly . excludes
the publig from access to the plantations,? and no" wmcndment in
thb Law to enable”hin thus to exclude the publlc from parts of
cofilong in conhection with his afforcstation nctivities would: be
tolerated by the Soc1ety9 unless it prov1deuwrenson1ble machlnery
for objection and thé impesition of cafcguards -fer thc';ntcrests
of the commoners and the public" This ‘renaing ;the Society's:
view - it is not opposcd to tred pluntlnv‘as Sth, only’ %o too
much tree. planting. It thinks, therefore, that planting: should
normally be pernitted only within the ternms of a schene of
nanagenent. Planting outside the terms of ‘a schene should’ only
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be allawed with the consont of the Secretnry of State. Subject
to these rescovations, the Society is not opposed to cdapting
the Forestry Commission's Dedicatior Scheme and Saall Woods
Schene so thot they can assist tree planting on Conuons.

(b) Ploughing - Again, the Socicty thinks that o proposal to
plough up common land =s port of ascheme to improve grazing or

for any other reason, should require the spccific approval of

the Secretary of State. The Government has already accopted

that ploughing of moorland in National Parks nccds to bc controlled,
as evidenced by their endorsement of the main rccomnendations

of Lord Porchester's report on Exmcor; nuch commcn land of course
comes within the categery of moorland. The Society also notes

that under the Dartmoor Conmnons Bill, 2t present before Parliament,
inprovenent of pasture by ploughing will not be within the powers
of the Dartmooor Comioners' Council.

(c) Mineral workings - Section 19+ of the Law of DProperty Act
1925 does not apply to any buildings ectec. lawfully erccted in
connection with the .taking or workinz of minerals; =2nd scction
193 (5) provides that the public's right of access to any common
land by virtue of scciion 193 (1) or (2) shall net prejudice the
right of any person to get and remcve ninerals from the land.

The Scociety sces nv reason for retaining thesc exceptions and
therefore would like to sce mineral extraction ( and any associa-
ted works) made subject to the specific consent of the Sccretary
of State under Section 194, in addition to any planning consent
which might be required.

31. Consent in any case referred to in paragraph 30 above could be
: part and parcel of a scheme of managemcont and no doubt this would
nornally be the case.

Pinancial assistzauce and cconpensation.

32, The Society is not in favour of compensation payments to the
owner of a common nercely because a right of public access exists
over the comnon. No compensation was paid in 1926 when a public
right of access to many thousands of acres of cormnon was granted
by Parliament and, so far as thc Society is aware, none has been-
sought by owners as a conditioun of granting a right of access by
Deed under section 193 of the Law of Property act 1925. No pro-
vision for compensation appesrs in the Dartmoor Commons Bill con-
gequent upon the extension of vpublic access to 211 the Dartmoor
Conmons. ~ '

33. The RC Report recommended (paragravh 344) that the suspension of
private rights (including common rights) or their acgquisition by
a public authority under a scheme of nAnagenent should be com-
pensated. Provisions alrceady exist for the compensation of
comnoners under Acts of Parliament authorising the compulsory
acquisition of land (eg. under the Opencast Coal dct 1958) and
it scems to the Society right that the suspension or extinction
of rights of comnon under s schene of managenent should be com-
pensated. Sinmilarly, the rights of owners adversely affected
by a scheme of nanagement should attract compensation.

34, Conmpensation should be paid by the pronoters of the scheme who
should also pay the costs of making the scheme. However, the
Sacretary of State shnuld not charge for giving his approval,
nor for arranging any puvdlic inquiry.

35. Apart from agricultural improvement grants, powers should be
available for local authorities and the Countryside Commission
to provide financial assistance for commons management schemes.
In Wales similar powers should also be given to the Welsh Assenmbly
and the Countryside Commission for Wales.

The Safeguarding of Common Land.
Physical Inclosure.

36. The Society has already indicated (paragraph 30 above) that
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special controls over certain types of activity on comnnons

are needed. The Society therefore supports retontion of the
p.wers of the Secretary of State at present to be found in
section 194 (1) of the Tmaw of Property Act 1925, Certﬁln amend-
ments of the scction aré desirable to clnrlfy and moderniseit -

(a) The scope of the section should be widened to cover affores~
tation, ploughing and nineral extractioh (sée purqgraph 30 above),

(b) The considerations to whieh the Sceretary of State must
have regard should be Ei) the intercets of persons with legal
interests in the land (as at present);

gll) the benefit of the general public;

iii) the general dGQ1r1b111tJ of conserving anstural beauty
and amenity (e¢f. scction 11 of the COu&t”ySWdL Act 1948).

The adninistrative procedures for obinining consent under section
194 should be carried over into new legislaticn.

Legal Inclosures

The procedures for legal inclosures by compulsory purchase des-
cribed in.paras. 3.6 to 3.8 of thes Report are satisfactory and
shbuld‘be retaincd.

The Socilety supnorts the recomnendation (Report para.3.9)’ that
the exenmption of Government Departoents fron. obtaining. consent
from the Secretary of State to inclose Cormoh. Land should be
reizoved.

The Society also favoars the Report's sugge°tlon-(pqr'J.3 5 and
3.10). that 1t should be easgicr for exchange land or qddltlonal

land to be provided where -works are carr1}7 out on COﬂron 11nd
or such land is inclosed by agreement.

The Soclety does not understand why it would be necessary, for
constitutional reasons, to subject Government Departments to ‘
section 22 ¢f The Conmons Act 1899 by adninistrative rather than
leglslatlve action. Thére are nany Acts of Pa rlianent whlch,
either wholly or in part, bind the Crown and the Society:.-sges

no reason why the Crown should. riot be: bound by any leglslatlon
which ‘arises from the Consultation Document and: Repor: Ity is
wrong ‘that Government Departments should be put in a pr1v1lzved
pogition vis-a-vis the inclosure of common land in that ‘exenption
from section 22 could be granted at the whim of the Executlve
without any control by Parliament.

Schedule 1 to the 1899 Act lists a number of Acts relating to
inélosure subject.to the restrictions of section 22. The schedule
sHowld be repealed (perh?ps some of the Acts listed therein have
themselves bedn repealed alrendy) and not replazced. The restric-
tion on inclosure without authorisation of the Secretary of State.
or a special Act of Parliament should apply to an inclosure of
common land purporting to be made under any 4ct of Parliament
whenever passed.

Suspension of Common Riﬂhfs

The. Soc1ety agrees w1th the recommendations (Regort Paras B 11)
'H'\f:'i' 1t should be rocxaw'h'lo +n qnsneqd ”l”h+° o r-mﬂmnr\ 'Vnr 9
temperary perlod Suspenslon of publ;c rlghts of-waj for. a
linited period is possible unhder - -the Mineral Working Act 1951
and the Coal Industry Act 1975 so ‘precedents exist.

The Society supports the recommendatlon in the Re port (para 3.12)
that the general inclosure 1cglslatlon, including thé Cormons 4et
1876, .should be repealed and that the right .of "approve”cnt" should
be- abollshed, Inclosure would then only be possible through a
statutory procedure based on a re-enscted scctlon 22 of "the

Commons Act 1899,
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The Society also supports the recoxlendatvon for retentlon ‘of
an coxchange procedure (Report para. 3.13%)

The Registration sttem

Paras 3.16 to 3.23 of the Report set out clearly the weaknegses
of the registration systeﬁ for comamon land and how Parliament-s
1nt»nt10ns expressed in the 1965 Act have been frustra tud by
judicial decisions.

The renedies proposed in para. 3.2+ of the Renort are generally
acceptable to the Society but there are scme additional points
that need to be made. - .

(a) the final registration of land or rights of common should
be conclusive until the register is alendei as a2 result of - a
change in the status of the land or a cHange in the rights. -All
parts of the register should be conclusive, the effect of whicl
would be to place a duty on anyone who acquires coumon land to
régister his ownership. There sShould also be & fornal requlre—
ment that any changes in owneréhip must be reg1stered . It% would
too, have the effect of reguir ng changes in fhe- ownership: or:
quantification of comrion rights . to be revlsterod tHUS ‘widening
theé scope of" ‘regulation 29 of the Conwons Renlstratlon (General
Régulations) 1966.

(b) ALl 1lend (i.e., connons and village/town greens) qnd:rlﬁhts
of cormmon should be.registered under the 1965 Aet (or an, r 2

placement of it) whether or not ﬁhey are rﬁg*”t ; -3
Land Régistration Acts. re 1 A1
1965 Act are open to public 1nspect10n but thOSb rai
the Land Registration Acts arc private. The Sociéty vould ot
like to see an incomplete public register of commons nd“greens
since thc public will have a right of access to all of th

(c) The Register of Commons should show whethcr cr not
nent scheme is in force (both under existing and new leglsl tlon)

and a copy of the anproprlqte ﬂocumcnt should be attached To the
register.

(&) Removal of land from the register should be an adninistrative
forD lity which would follow a statutory process for chnnglng its
tatus, thus relieving county councils of their present quagi-
3ud1c1a1 functions under section 13 of the 1965 Act. The Society

firmly Ssupports the recomméndation in thHe RC Report (paragraph
2%0) that land should only cease to be common if it is conpulsorily
acquired for other purposes or if it is exchanged for other land
of equal suitability, or its status is changed by special et

of Parliament.

(e) Section 194 (1) and (2) of the Law of Property should be
extend'd to all land on the register, whether the” replstratlon
=0T “rov151onal. -

(£) The remedlal powers in section 194 (2Jf%hould be: glven t
loeal authorities, owhers of the soil, conhoneérs, ard+tho
whose access-would be affected, ie., the general pUbL

(g) The renedial powers themselves need revision.:.. It
incumbent upof a county court judge to whon an qnpllcwtlon 15
made either (a) to order the removal of the ofie danQ'
ana/or restoration of the land to its original s ‘ :
require the offender to apply for consent to the 8¢ cret‘, 

State for the works etc. to remain. In both cases, tbevn”cessary
action should be required to be taken w1th1n a limited tirme.
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(h) Local authorities should also be empowered to remove any
works etc. and/or restore the land to its original condidtion
and charge the cost to the offender.

Reversal of the decisions in Central EBleciricity Gcner 2 ting

Board v, Clwyd County.Council {1976 1 ALL ER 251) and Box -Parish
Council v. Lacey ("The Timcs" 26 May 1978) are urgently necessary.
The CEGB casec is especlially unsatisfactory in that theé ‘residents
(Clwyd ©C) did not appear and no argunénts contrary to those of
the ap?pll%nt were put forward. In pgrticulalr, the atténtion

of the judge was not drawn to the decision by the Chief Coririons
Commissioner in the Matter of Kingsley Moss, Iorlgyjcheshlre,
(%ifbiegce No. 5/D/% dated 25 June 1973) & copy of which 18
attache

Mlstaken Reg;strgtlon of Land

The 8001ety is extremely Iubious about the proposals in paras.

4. 9 to 4,11 of" the Report THe nunber of urii staken! reglstratlons
appears to-be very.small and it dogs not seen worth pregud1c1ng
the flnallty of reglstratlon on th “r account. As the meport L
points out (para 4:5):t “wer
fully publicised .-
for failing to_adhe,e
system & go the:Limitat ( gy “be argumentswabout
the appropriate lungth of a reglstratlon perlad (why dia” Parliament
decide on three years. in the 1965 Act when the RC Report recomnen-
ded - elﬂhtV) but there nust ultlnqtelj be, o -£inal data o R R flnis
rerun" “to quote ‘Lord Creiwe.

If it becones possible to renove fron the egister land !bigtakenly"
reglstered both' Togic and natural Justlce demand that thé: ppll—
cations. to reglster “1#nd or. rights "mistakenlyt ‘nét” ‘rgde- before

2 January 1970 should 'be llowed The Society has been told" of
cases Where common ‘rights which unquestlondbly existed pri o
that didte have been Lost through ignorance of the neced to.re 1ster.
Re. Turnworth Down, Turnworth, Dorset (1977 33 P & C.R, 192)

The 8001ety does not favour a. ruopenlnc.of the register 15 recelve
new applications and it ftherefore- thinks' that special provision
to rectlfy "mlstuken" reglstratlons would be wrong

In practlcal terms, 1t nay be possible to iron out 1rrebu11r ies
in boundaries: by neans of the exchange procedure (seu paragy h
45 above). In other cases it may be possible (under the
law and before new 1eglslat10n is passed, for rights of coiimon
to be ‘surrendered. over the pieces..of land in guestion followcd
by an application to remove them from the reglster°

There ‘have been cases where land has been prov1s1on 1ly reglstered
as o common where t*x ev1dence shows thqt . bei

It is desirable tueieluib, t;at having hc«r the cv1acnvv,:‘
should be enmpowered to determine the corréect status of any
provigionally registered land.

Vesting of Conmon Land

The Society has already comtented in paragraph 47 (b) above: on
the matter of the Land Registration Acts referred to in para.5.2.
of the Report. It is not sufficient that local authorities Have
powers to obtain the name of the owner of common land rué1stered
under these Acts.
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The Soclety con31ders thet nornglly. the zporoprlate body

in’ whlcn unclaimed ‘¢oirioh Yand: ehoul& vestediis ithes Parlsh
Counc11 (in Wa’lesy ‘the Cowuunlt oun01 Y forthé area’in which
thé comon (or its greater p 71es. HHomevo ' there nmay be
e apD oprlat for ownershipto be vested

k' the Dlstr1c+ Couno L {e.8. where ther co“non,lc’reLote frow

. lage ‘eéntre or xtends  to .nore than “one’ arlsh) “Where.
there is no local council, thé conrion: Should be'vestediin the
Dlotrlct or London Borough gouncil but with po,cr ‘For ownershlp
to be transferred to-a Local council if one subsequently is
created in the area.

The Society agrees-that, by way of exception, unclalmed comnon
land in National ‘Parks shoula be vested.in the- nntlonal ark
authorlty (who could be empowercd to delegate munavemen <

the appropriate alatrlct or local council.) -

In the 1nterests of speedy finality, the Society favours: th
first method .of vcstlnb proposed in the Report (para.5.10)"
without any provision for compensation.

“Jown or Vlllage Gruens.

The - Soclety supports the proposals (Report paras. 6. 4 to 6.7) that
the 185&1 status of Vlllage greens should be merged w1th that of
common land and that a public right of access should be granted

. to all v111ﬁge greens.

owers
It. is. thought that the sunmegy/in the Inclosurc fct 1857 and
the Commons Act 1876 are Userul fnd could be coroorateﬂ Ain
the Testiictions in tHe Second Schodulc to the Natlonal quks
ete. Act 1949. 4t the saue tvﬁe the powsr t0 prosacute.
all fhree Acts or thelr reolaccment should be eyLenood t
d1v1du?1 nenbers uf “the publlc

Conclusdon

The enactmont of 1egﬂslatlon on the lines suggested by{the”Heport
(as modified in the ways the Soc1ety HAs 1ndlcated abov
conplete the process 6f openlng Lhe comnohs  of Efigland
to tHe people which began overn 100 years ago with the T
of the’conmtions in the London metropﬂll

gulation

It will consequently be very important that the public know”l o
where the conmons are and that the information is re“dlly; 21l4able.
The 8001etj would therefore lilze-to see common land and’ Vi lage

greens depicted on Ordnarnce Survey naps and has given evidcnce to

that effect to the Ordnancée Survey Review Committes oas follows -

"Comuion Land

The Commons Regilstration Act 1965 provides for the registration

of common land on a ¢ounty basis. In nany cascs the r>glstrat10ns
have beecome final and the status of the lands in guestion is thus
settled. A large acreage (some-woo 000 acres in England und Wales)
1s subgecm to a uubllc rlvht of aocees. Tbe relcvant Ac' f

noted on the Reblster of Connon Land It should there: >,
{ ~e1hle for the registraticn authorltlco {county co te

pxonde the 0.S. with ”he ﬂgoroo”iate inforuqtlon for,r cordlng
on mnapsg. By 1dent1fy'nf Natlon' '
deplc‘blnb areas of ¢ommon land.
actess: under the Nwtlonml Tfu,t Act of 1907-— tne Tr st

over 50,000 acres. of common. The 8001etj s propoYal wWotl
therefore amount to n new departure for the 0,8, and the
information could be easily sujplied.
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The 1965 Act also provided for the registration of v111age

and -town greens. By definifion, these¢ dre areas to which

there is public access as of right. We would like these to

be shown on”thée 1: 50 -C00 and 13125,000 naps- as wall. Many greens
are very small and we 199r001atc thnt it nay not be 3oss1ble to
show those cxcopt perhaps by a symbol."

By analogy with the Definitive Mars of public paths, dlstrlct
councils, and perhaps pqvlsh/comrunlty councils, should hnve
copies of the registers relating to their areas.

e e i L e e e,
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Jensultation [oouwient aan Do and He—ort -8

the Interdapartwontal Varkine Farty
; o

Comments by the Couwrecll for the I'rotection 3f Ruzwl Ergland

The Council reor the Protection of Rural England, which was founded in 1526,
ig a voluntary body of cver 30,000 wembers with brauaches in necarly evary
syl ish county.

CIHT hag an interest in commons as important elewents in the rural land-
scaye and as a significant resource four public recreation. (ommons have
a valuve for amenity which is complezentary to their potential fer pro-
ductive land use, but should not be subordinated to it. Tne relatively
s.all (and still diminishing) acreage of common land should remain sube

stantially 'unimproved'. Although ther: is some scope for the iaprove=

sent of common pasture and for smazll scle tree planting, commons should
no longer te seen as a potential reserve of land for buildirg, intensive
agriculture, mining or afforestation,

We therefore welcome the prospret of leugisglation to pruvent Turther
los..es° riot only sheuwld commons in the futurs enjoy strougar safeguards
from =ncroachmsat by building or inturndive agriculture, but, as the
working Farty states, there should nluo be the fullest possible access
ights for the public, and improved arrangeaszcts for multip le use.

Comprehernsive legislation will be nuzossary to achieve these aiws and it
zust be cnacted at the carliest gpportunity. An environmental policy for
cotmons has been lacking too lcng. Swcond-3tagse leglslatlon should not
zwzit comipletion of commons registration. The provisiors should follow
broadly the lince set out by the Working Party., Their ruport offurs usce
ful clarlflcatlon of a complex subject, and shows a full aw.recness of
cormons' vialue for auenily as well as For nore potentially productive useso
We apprecizte this opportunlty to conszent upon some of their main finding
and reconmitendations, aid we¢ do so below by way of answers to selected
questions in the consultation document.

rUBLIC ACCKSS

(1) Should ther: be a univers:sl risht of public zcezss to 2ll common land?

Yes (subject to 6 below) this would be a moet significant step forward in
iaproving opportunitics for public recriction in thz ¢ countryside., We

pgree fully with the reasoning of the Royal Commission on Commor. Land, and
of the Working Prrty, which gave rise to this récommendation. A universal
ri.ht of rublic access would be the lost imvortant innovation of accond-
stere legislation, CPRE is pleased to note that the Working Forty did not
find the wore limited approach in the Report's paragraph 1.8 sufficiently
persuasive, and that it receognised that 'thé anenity movewsnt can be eXp.cted
to be content with nothing short of the adoptlon of the Royzl Commission's
rueouincnidation for universal accesss's,

(ii) If there i3 to be such a right, should it be cup_blk of being ruse-
trict.d 2ither peruanently or tnxnorzrlly°




N

A?

(2ii) If se, under what circuustanc.s sheuld such restrictions be applicd?

<

CrRY recognises that local circuistances will wake 1t necessary, from tize
to tiaw and for short pericds, to restrict public accces. We do not think
hOWuVur that there should be any persancat restrictions, or restrictions
covering cxtensive arcas, with the iaport-nt exception of thi general res—
trictions duscribed in the Working Furty' Report paragraph 1.14. Thesc
include a goneral prohibition on the use of vohicles. We rogord this as
cosential for the proper usc of comsor land for sublic reercation., It is
clear thct the type of 2ccuss rucout.wnded by the Koyal Cousission was

th~nt covered by thé access provisions of the National Purks and Access

to the Countryside' Act, 1959 - and it ig this and only this, right of
cceeas for which we se.k to .stabliyh a universal right,

1t iz of grecot importunce that no scncue oi cgricultural iijroversnt or
arferrestation should be 2lloved signifiecnntly to interferec with the Serer-l

2cees8s right rocouwcnded by thnie Working Fart:y "Exoensive schemed of land
reclasetion or afforvstation' (para 1.10) have projudiced public access

_znd have been detriwcntalto landsesows in many parta of the Lvuntry, touy 5
should certainly not be glven carte blonche under the proposed comwaons nanagened |

schewes, The needs of noture couservation, where a corinon or part of one
ig of sci-ntific imjportance, czn more easily be married to a right of
public sccess than can agricultural fuprovesent, although we eclmowledge
that there will be circumstonces in which e nrraliScd bceess -to an entire
gite will be ina.ppropriate° Jhat restrictions shall. apply in the intercsts.
af naturc congérvation will nced to be worked out in detail eite by site

and in thb ]1ght of the florz and fauna’ conc;rned and the &nticipnted @xtent

of . public usagﬁ : ) SR e

Afforcstation (whether or not grant-aided) should only be proctiised on a
si2all scale, and there should be no ploughing and fencing of couwons for .
egriculture even though limited methods of pasture 1~prgv=munt 122y be -desie
rnble in the Lnterests of iricreased productivity.. R

e

Any reatrlctions on access should arise only from wanagoument schemea (apart

from those general ones analagous to Schedule 2 of the 1949 Act) and shculd

be for the benefit of the land or the public or the comroners. We are not

convinced that the Arued Services should be exempt, as suageated in pars-
grayh 1.11,

We cgree with the Working Party (1.13) that it would be unresalistic to
expect the pronoturs of a panagenont scheme to forecast 2ll future needa
to restrict access. But aanagement cosmittecs should not be permitted to
aake &d hoc restrictlons at their sole discretion ( except perkaps in the
linited civcumstunces outlined at the end of 1. 13}. The Segretary . of

‘State should arbitrate most deccess restrictions, aided wher~ necessgaxry by

1nspu~tora at publioc inquiries,

(iv) What provision, if any, gshould be wnade for horse-riding?

We appreciate that, compared with wilkers, horsaaridgré have a reiativély

swall network of routces for their exclugive use, However, we Lelieve that
few riders would argue that they should be cllowed to use public footpathe.
To-grant riders a general right of access to commons wouldV we feel; incvit—
ably result in the deterioration of many routcs passable on ‘foot., On balance
wo recomaind the first alternative posed by the VWorking Party (1.17)s that
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horse~ridinrg bu excluded from the universal right of public access, but
thut special provision be wade for ridires under coumons zanasewent schedes.

aQ

A

CLANAGH P iy NoGULATION AnND TMi ROVLIITNTD

(vi) Arc froesh arrangoients rocuir.d for gstatutory sche.cs for the nanagu=
nent and iuprovedunt of coL..on Ldnﬁ7 ‘

{vii) If so, should they be promotable by the ovmers of th. land, any of
the cowwon-risht holders or any léeal autherity, acting LLt}»P supa¢atuLV

or in canjunetion with other intorcatg?

Y.s, C.hi finds the Working Party's proposals {swisariscd in peras, 1 = 5
in Anncx A) a sensible approach tc the future panaguencnt of corrions. 1n
the intewests of all concerncd, the axiawn feasible local consultations
are desirable at an carly stag:. Indeed, we belicve that there is a gocd
case for including ruPrLS\Utltcha of congurvation and arsenity ubodics on
corittews of nanagezent, This is particularly important where proposula
for agriculture and foreustry iuprovew-.nts eore contcmplatudp or whcru the

‘couons concerned cover large arcas.

CFRE welcooesthe suggustions in para. 2.19 that ‘therv should be prpviaion

for publlcity for scheme proposals, and for objections to be medu to- the

Secrutary of State vho would h&Ve a discretionary pover (2. 1?) to hol@ a
public inquiryo . : . S R

. N
: o
DS

(viii) Should'SuCh’sch;MEs require the approval of ‘a public authority?
If so, should this be the Secretary of. Stute or 8 local authorlty {eg.

- the County Council?}: ' s

.

There are several advantages to the proposal that schemes should require
the approval of the Secretary of State for the Environment. ~These are
recognised by the Working Partys particularly, that the Secretary of
State is removed (and seen to be removed) from leoczl pressures., In eddi-

tion, therv would be aduinistrative advantages in the Departnent’s approving

scheres, erftxng model Bche.:es and advising on their applicetion, Ve
accept that there are a nuwuber of arguments (2 14) egeinst giving county
councils a forwal role in the 2pprovsl of schemes. However we note with
approval that theré zre a nwibur of functions (2.15) that could usefully
be purforned by them, ineluding, where appropriate, the promotion of -
schunes whoeru other iaterests fail to act..

- % )
(‘il) Should the Nature Conservancy Council hav

managenent schere relating %o cowon land wlth Nationcl Nature negerve?

(T

the:“‘ nht o "A+n nn\r

Yes, but the Secretury of St-te should retuin o right to override the vetc
if he considers it unduly restricts the prlnclple of public access.

(x1i) $hould the Covernment prepare model forzs of scheie and/or model
rules governing the powers and conduct of -cotmittees of managenent?-

Yes, for the reasons set out by the Working Party in para 2°22; It would

o
o
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also e :dvnntaguous For the Lco rtm'nt of the Enviromiint to ke able to
adwvige upou the application of nodel scheiws to suit partuculer c120uuc
stances and cn the coomposition of n:n%b,Mbnt coianitteeas .

<

.(xiii) If-s0, wnat arc the ozt ifuportnnt ﬂtthra to be covoreé?

We Teel that the fOlLOJLHF should b: considered in eoll circumstoncess

The rogulation of grazing znd of publie acciusy Provision for wnd linitations
onn thysical in pPOVLl&ﬂtu and vegetation changuss Provizion of facilitiws

for yublic access (eg. cor porking aveas, woerden services)s Restrictions on
inprovements and acewss te sensitive nreas, such te arcas for wlelliu culie

gervation, or uwreoded “roasy Byelows to lﬁghlutc pubiic behnviour,

1) Skeuld the Forostry Onwtis 3 L\ﬂicrti(n ﬁchuJ¢ -
senoie b rdsuntbel o powmadd nemistancs 1o be eronted for the ofTs

of canon band?®

crty recognisca that tece-planting ic Lively to de ~n intoegrol orrt ol the
guneral tendency to wzllv ruller ws . of eowvons widir the proposcd [anoge=
went scheuwc s,  Howevir, as we hev. tlrealy stated, we would not wish to
Sve any lorge scale afforestntion of cosisions beczuse of the effects th
would havs upon their trzditional appearance and on public access, Tnus
there should be an erfective mechanisu to prevent the afforestation of

~ansuitably largs arcas. This could be achieved by peruitting tree=pluntxng

only within the terus of a Jenaﬁ¢ALnt scheme, which would regquire opproval

by the Secretary of bt«teo. Subject to these safegusrds; ve sce no objecticn

in principle to the extcnsion of grant=aido

‘THE SAFSGUARDING OF COMMCN LAYD -

vaxi) Should the provigion of Scction 194 of thu Law’ of- Iroperty Act ?9259

.oiifiud as suggyst;d bg the "orhlng,bartzﬂ be rcthinud?

Yuuo- Paysical lnclosures (such as' zuncxng) should continue to be subjec%
to th: Secretary of St2te's approval.

(xviii) Should uovurnnwnt D\p_rt.unts continuz to he ﬁXﬂ;ptLb fron obtoin:ne
Ministerial COHSLHt? ; :

No, Rd agrees wltn the Working iurty (para. 3, 3) that this exemption
shoul' cesses More xxrortlntlyo e agrwe with -both the ROj.l Coumigsion
aind the Working Porty that tha fheili Tty foxr ulxectlnz & Tewnl inclosur:
of comion land should continue to be 11n1tcd to publlc ubtherltleﬂo

(xxii) Should a fin:l'rugistration of land or of rights af camnon be cvi-
dence of the iantter rogistered at my current date and riot werely at the dato
of rexistration, as at the present? ‘

1 There is confusion in the mind of sons local authorities about vhether or

not the Law of Property Act S193 prevents use of the commons vhich it governs
fer certain kinds of organised spectator or vehicular use, We suggest thut

this i3 o point which should be clarified by legislation if the law is indeed

unclear,
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(>x1ii)  Should land bé removable irom the" re'ms+er only fvlloa;gg statu=
to*v process for cna1g’3§;1*° status9 - : e SR T (R

o

(>xciv)  Should all land on the register be protected from the construction

of works or fences without trne cornsent of Farliament or: the ‘aprropriate
Secretary of State? ' S o

(xxv) Should provision be made that for the purpose of dsaciding whether
or nict to confirm a registration, the Commons Commisgion must consider

whether or ‘not Lagﬂfs of common existpd over the land ancdla%ely befors

itg r;glstration?

The answer to all these questions is yes. The Working Party's Report
explains the reasons why all these wcasures need to be taken °if posterity
is to inherit mecaningful registers of practical value, if the registers
are not to be progressively eroded, and if the land is to be protected
from crcroachments and. undesirable inclesuresf. CTFRE wholeheartedly accepts
all of. tbese ains, The msasares suggested are of the utmost inmportance end
urgency. Indeed there is a good case for introducing the necessary legis-
lation forthwiih,

rftlsm;uqf;q.RFGI‘STRAT‘ION OF LAND I Y

(xxvi) Shqulq_thu

stered mistakenly or 1ﬂ>error5h

We &re ~0vc=rned about the dangnrs inherent in the Worklng zarty°m propcsals
for cancelling- mistaken registrations, Paragrapn 4,9 of the Report states
clearly the majox difficulty = that of giving a second.chance to a wide

" range of otmerg-of commons and greens to have theixr land removed from tho

rgglstera The suggestions in 4.10 and 4411 do not entlrely remove our dcutts

: abOut thisg undesl*ablu pOSSLbllityo= We - fecl that thcrb should not be any
L NEW, 1»5&1 proviaxon for’ removing 1and,rcglstnred ms.stakenlyD artzcularly in

vicw of what - the Working Party ecstimetes to'be the very small nuubexr of
r<lcvant casbs. We would add that the Working Party has not proposed that
rsglstr4tlons lestakenly' not nade during the relevant period should now
be pbrplttydo

THE VEISTING OF UNCl A[MJD C‘Pu&“"LAﬂD

{xxvii) Should coummon lamd ‘in unkneown cwnurship be vested in Parish Coun—-
cils or- in District Councils uihere there 'ig-no-Farish Council?

o

CFRE fbgls that the WOrking Party 8 proposals for vesting unclaimed con=
uon land are sensible and practicable. Parish Councila are the &pprepricta
bodies in which ownerahip should be vested, and District Councils in the
absance ¢f the former, We see no objection in principle to national park
authorities being owners of comion land, but we suspect that the areas of
such land in parka are likely to be so small and fragmented as to- make then
inappropriate for ownership by a single body covering 8 wide areca, We would
pot therefore wish to see the national park authorities given an excluaive
right in this respect,
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xxviii Wilech of the wethods of vootine sumrosted by the Workinse Party
- St A L

.

isg T forable?
Method 1 would appear the mere expeditious, end therefor: prefereble for
this purposc. )

TOwWN OR VILLAGS GELENS

—

(xxix) Should town and villaze grecns Lo brought under the same legnl cod

-0

et

that suzgosted for comnon land and should the grecns register be mergud
witl that fer couszons?

* A\

Cilil swes 110 re3son to disagree with the Working Party's conclusions and
recommwendations on town snd village grewns. The werging of the two sepoe~
rate registirs would be a wseful sioplification, aad the adeption of a
coruzon legal code for cowons and geeens would have a similar effect with-

out “¢xposing the lattur to nuw risks of inclosure.
February 1979
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COMMON LAND

Report of the Interdepartmental Working Party and Department of the
Environment/Welsh Office Consultation Document

1 The National Farmers? Union welcomes the opportunity to comment on the report
of the Working Party and the consultation document. Many of our members hold
common rights and will therefore have a direct interest in ensuring the

efficient management and utilisation of common land.

"2, The Union accepts the impprtanée of some commoné as a potential source of land
for public access éﬁd for purposes of open-air recreation. However it should
always be borne in mind that land is common land because of the rights that
exist or once existed over that land for a number of purpbses, particularly
grazing, for the benefit of residents of the village. Historically therefore
the land is only common land to the village; entitling those with'rights to
undertake activities which are normally ¢onh§cted with the use of the land for
‘agricultural purposes and which they hold in perpetuity. Thosé rights run
with the ownershiﬁ of property and do not and ne&erfhave conferred rights on
the general public, To that extent therefore the term Pcommon land” is a

misnomers,

3, Many commons, parjicularly in lowland Britain, no longer have any rights
attached to themfor such rights as do exist may not be used., Thede commohs

are of little agricultural importance and tend to be those where the public

have taken a de facfo access, even though they may have no legal right. However
other common land is of Qeny considerable agricultural importance, particularly
s often the open hill vital for summer grazing for
hill farms. The relationship between hill grazing and in-bye, or enclosed, land
is of fundamental importance in maintaining the viability o% hill farms. If
legal or practical restrictions are placed upon the utilisation of those grazing
rights it would lead to the farmer having to rely more on in-bye land for

summer grazing, thereby reducing the forage that he can conserve for winter and
adversely affecting the stock carrying capacity of the farm. The viability of
many hill farms is so finely balanced that anything which jeopardises it must

be avoided if healthy hill farming communities are 1o be maintained.

Ao Whilst the law draws no distinction between common land that is subjecti 1o



50

-2 -

fully utilised common righis and is playing a productive part in the agriculture
of the area, and the typical gorse bush common used for little other than
recreational purposes (whether as of right or not), the Union believes that the
rnieeds of the two may be very different. There might in practice thereforé be
merif in trying to draw a distinction between commons that are of agricultural
importance and those that are not, but we acéept that the legislative problems

involved would be such that it is unlikely to be feasible,

However great the need for open land for recreational purposes it is essential
that any legislation concerned with common land should preserve the rights of

the commoners. It is a long established principle that neither the Lord of the

" Manor nor the Secretary of'State should do anything which substantially interferes |

with those rights and with the commoner's peaceful enjoyment of them. In the
Union®s view this is still the fundamental criterion and questions of public accéss
and the use of common land for recreational purposes must be considered in this
light, |

Our comments on the issues raised in paragraph 6 of the consultation document

are as followsg—

(i) The Union is strongly opposed to the suggestion that there should be a-
universal righﬁ of“public‘access to all common land, and is disappointed
that the erkihg,Party failed to look more carefully into the impﬁcaﬁions
of this proposaié »Wé fully support the fears expressed by the Forestiry

. Commission in'paragraph 1.9 of the Working Party's report and have no doubt
whatsoever that these fears are well founded. What the public have been
granted they are naturally reluctant tc give up and if a general right of
public accéss to all common land was provided by legislation it would be
extremely difficult effectively t0 restrict that access by a subsequent

» management plan., The Union therefore supporfs the proposals in paragraph 1.8
of the report and believes that this is the sensible and practical way to
increase public access without giving rise to unnecessary conflict. To
grant a general right of public access and then restrict it would in our
view be bad legislation leading to just those uncertainties and conflicts
that we would like to see avoided. Common land is land held in private
ownershnip and subject to rights held.only by those iiving close to it. Some
of it may be ploughed, some of it will be fenced and there will be much fhat
the public are unaware is common land, because it is far removed from the
commonly accepted concept of "a common™., General access to all this land

is completely inappropriate. The Union accepts that public access to much

common land could be increased but this must be done in such a way that it
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is complementary with and not detrimental to the cther uses of the common
and therefore as part of a management scheme. Where no common rights exist
then access over the whole common would seem appropriate, subject to any
possible restrictions for nature conservation reasons, but where the common
land is utilised for agricultural purposes then access must be consistent
with safeguérding the commoners' rights, and tailored accordingly. We cannot
agree with the suggestion in paragraph 1.8 that a management ccheme “would
not be confirmed unless it made adequate provision for public access to the
whole or part of the common”. This is not something that can be pre-judged.
There may be circumstances when access:tq any part of the common, except
long-existing rights of way, would be inappropriate and every case shoculd

be considered on the circumstances of that common. We would however accept
that management committees should be under an obligation to give proper
consideration'to public access when drawing up management schemes. The
Union accepts the principle of increased public access to common land but
believes that‘thiS'must be introduced as part of‘the overall pattern for

the proper management‘of that land. .

If, against‘the interests'ofvthe commoners and the freehold owners; a
universal right of public access was introduced it must be capable of being -
restricted both permanently and temporarily. The means of imposing such
restrictions should be either through sChémes of‘managemént or by by-laws

and to prevent the problems we foresee in para.(i) above arising we believe
that either the enab1ihg legislation must itself impose restrictions on
public access to agriculturally impor@ant commons, or that its implementétion
must be delayed‘uhtil management schemes have been introduced under which

the access can be controlled to adequately protect the rights of the

commonerso

These restrictions would be necessary to protect common rights and allow

agricultural improvement, as well as taking account of other issues such

Because of the damage that can be done by horse-riding, the Union believes

. that the right to ride on common land must be restricted to bridlepaths,

(v)

though again we believe that schemes of management could look carefully at
the possibility of providing new bridlepaths, and to improving the existing

network of bridlepaths.

The Union fully supports the Working Party’s recommendation that there should

be an exclusion under Section 1(4) of the Occupiers Liability Act 1957 in
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respect of perscns using common land for air and exercise,

(vi) Whilst many schemes of management have been implemenied the Union believes
that there is a clear need to simplify the introduction of schemes coVeriﬁg
all aspects of the management and regulation of common land, including the
question of public access. We therefore believe that fresh arrangeients

are required for statutory management schemes,

(vii) The Union believes that management schemes should be promoted by a leet or

v menagement committee. That committee must Kave a majority represent-
ation ‘of holders of common rights, together with the owner, the local
authority and parish councils. Depending upon the size of the common and
the use made of it for recreaticnal purposes it may be appropriate to have?.""
a repreéentative of the recreational interests, but fundamentally the :

:managementvqf the common should be a lcocal issue and in the hands of thpé§ 

who use it. If there 1S no management committee then either the owner of
the land or any of the common right holders should be able to promote a
scﬁeme and in the event of there being no common right holders theﬂowner

of the land or the local authority.

(viii) The Union accepts the need for proper consultation in the drawing up of
management schemes and that advice should be given on this in any notes
of guidance prepared. However the Union would not want to
see the County Council becoming involved in advertising the proposals and
reoeiving_objéétions, etc. We believe that,this would be an unwelcome
and an unnécessary increase in bureaucracy which would only delay the
implementation qf schemes. As the‘report makes very clear commons are an
issue 6f local concern and their management should be determined by lcgals°
Because of the importance of much common land for agriculture the Union: |
believes there is a strong case that the Ministry of Agriculture,-Fiéheries
and Food should be the appropriate national authority for the apbroval of

-

management scliewes, varticularly ia view of their wide experience of
management and the wider role envisaged for them under the Strutt Report.
Whilst there may be a case for the National Park Authority being the
apprepriate bedy in National Parks we believe that the Ministry of Agriculture
or the Department of the Environment acting in consultation with the

Ministry should be the appropriate authority to approve schemes.

(ix) The Union believes that on balance the Working Party are right in rejecting
the suggestidn that county councils should have a duty to examine all

commons in their area at intervals of not less than ten years. The Union
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is not eonvinoed that a statutory duty toc do this would have any direct

benefits, and it is likely that many county councils would fail to comply

with it.

The Union believes that the owner of the common land should certainly be
entitled to be represented on any management committee and to be consulted
on all matters to do with the common. Though we believe that the power of

veto may be used to block improvements of the common we feel that the owner

-should perhaps be entitled to something more than merely a voice in the

management of the common. We would therefore suggest that quther
consideration be given to the Working Party's suggestion that the owner
might be eble to demand_a'publicilocal inguiry, or alternatively that he
sheuld be able to veto managedent schemes unless,therfawere,say,-a‘73%

majority of the Management Committee in favour of the scheme,

So'far as we are aware & national nature reserve can only be established
if the land has Dbeen purchased by the NCC or is subject to a nature reserve
lease br agreement. In the latter event we would assume that the terms of

the lease or agreement would ensure management of the land in a manner:

compatible with the natural history interest and we cannot therefore see

that management schemes could be introduced which would be harmful to that
interest. However if thls is not in fact the oltuatlon we would certainly

agree that the. NCC should be represented on any management committee,

The Unicn belleves there may be considerable merit in the Secretary of
State preparlng vuldance on schemes of management and the conduct of
Management Committees, but because the circumstancés of every common are
likely to be different we doubt whether model forms of scheme wbuld be
found very appropriate. If they were introduced they should certainly be
for guidance only and it should not be mandatory that they are followed in
detail,

If advisory model forms of scheme are produced the Union believes they
could cover such issues as the control of access and bye-laws to cover
such access, the management of stocking or cultivation and thée composition

and procedural rules for management committees.

The Union believes that there is a very definite need to be able to adjust
the rights of grazing so that they may be geared to the stock-carrying
capacity of the common. Commons suffer from problems of under-grazing as
well as over—grazing and where the total of the stintsvis less than the

carrying capacity of the common it should be possible to add to the stints.

Problems may well arise where certain stints are not used.and ‘further:
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thought may need to be given to the probloms of under-prasing for this
reasoits.  The Union would however point out that comnmon rights are a
valuable asset to many farms that will affect the capital value of the
holding and may be allowed for in the terﬁs cf the tenancy agreement.
Following the registration procedures under the Commons Regiztration

Act 1965, the rights now have a legislative standing and to reduce them
could reduce the valuc of the farmer’s interest in the land, Reductions
to grazing rights should thersfore only be by decision of a management
committee on which commoners have a majority, and they should be on a

pro rata basis amongst all right holders.

(xv) The Union believes that management schemes should provide for the payment

| of compensatién to common right holders if the operation of the scheme
will adversely affect their rights in the interésts of the general publice.
For example, if the scheme results in part of the common being'set,aside
for public recreation, Or an increase in general public access which
necessitates .a reduction in the stints, there must on grounds of equity be
provision for compensation and we would suggest that this would help to
reduce.conflictﬂover schemes that seek to increase public usage of commons

at the expense of the commoners.

'(xvi) The Union believes that the question of afforestatidn should be considefed
as pari of a management scheme by the manage@ent committee. We therefore
believe that the Forestry Commissibn's dedication schemes and -small woods
scheme should be adapted to permit assistance to be granted for the .
afforestation of common land, but that such afforestation should'only be

with the approval of the management committee.

{(xvii) The Union agrees that Section 194 of the Law of Property Act 1925 should

be retained and modified as suggested by the working party.

(xviii) The Union can seé‘no reason why the Government should be exempt frbm
obtaining Ministerial consent under Section 22 of the Commons Act 1899 and
we agree with the recommendation of the working party that. this exemption

should be removed.

(xix) The Union accepts that circumstances may arise where the ability temporarily
to suspend common rights would be of benefit and therefore accepts this
recommendation. We would suggest that consideration should alsoc be given
to enabling management committees temporarily to suspend common rights for

management purposes and subject to adequate safeguardss
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(xx) We can see no reason for the rete ntlon of the enclcsure provisicns of the

Commons Act 1876 and of "approvement® and agree with the working party

that these should be abolished.

(xxi) The Union agrees that provision on similar lines to Section 147 of the

Inclosure fAct 1845 should be retained.

.(xxii) The Union accepts that theACommons Registration Act 1965 was deficieny in

a number of respects and has 1ed to certain ancmalies and practical
~difficulties that need to be rectified. If it was the intention of the Act
that all land registered as common land under it would remain common lang .
unless removed by one of the récognised legal precesses, then it would seem
to us that it is the definition of common land within the Act that is at
fault and not whether the registration relates to the rurreni date or merely
the date of registration. It 1s illogical that a registration of, for '
example, grazing rights shquld still be relevant if those grazing rights

no longer exist. We cannot see how thét could be a "meaningfulbregisier‘

of practical value™ as is sought by the working party. In the same way

we would dbuﬁt the value of having the land registered as common land if

it is no longer‘common,land,within the hefinition of the Act, though we
would point out that the result of thé Goff judgment would only seem to
apply to cases where the original registration was objected to and there
would seem to be no practical means under the Act of removing land from.

the register that does not come within the iterms of the definition of

common land 1n the Act if an objection was not lodged as preocmbedD This
is one of tneranomalles that we believe should be dealt with. If it is
thbught necéssany fo give-greater protection to land registered as common
land then we béliéVe that this should be a policy depisibn either to amend
the definition of common land or by the proposal in para. xxiii belew. We
have considerable.doubts as to the merits of the working party's recommend-
ation that the.fihal registration shoﬁld be evidence of the matter‘register—
ed at any current date ‘and believe that this could add to confusion,

However there might be merit in distinguishing between the registration of
land and the registration of rights of common with the.former being evidence
of the matter. registered at any current date and the latfer being subject to
up-dating. This would overcome the problem of land being removed from the
register as a result of the Goff judgment, but would enable registers of
common rights to be kept up-to-date and we believe there is a very substantial
practical advantage if this could be done. The register of rights is the
legislative record of the rights that existed at the relevant date, but

these rights will change over the years by purchase, and possibly also under

management schemes if the propesal in para. xiv above is a,dopteda There is
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a need for an up-to-date rvegistor to Lo waintainced for obvious munagement

purposes and we therefore believe that a simple procedure should‘bé

introduced to enable the registers of common rights to be kept. correct.

The Union accepts the proposal that land should cnly be removable from
the register following a statutory procecss for changing its’statusoy Thnis

process should be subject to the.approval of the Secretary of State,

The Union.accepts that Section 194 of the Law of Property fct 1925 should
applyto all land on the register,

The Union agrees that when dealing with the registration of land the
Commons Commissioners should consider whether or not rights of common

existed over the land immediately before iis registration.

The Unich)ié éwareﬂof a number of cases where land has been registered xhaff
1t 1s believed never has been common land or everlsubject to circumétqncés
which migﬁt genuinely have led to a belief that it was common land.
Usually_thgse‘fégiS¢rations'were not objectéd.to becauseiﬁhé land anerb .
had no-;éaS§n fof even considering that part of his land might be regisﬁer-{
ed and thereforé did not check the registratiohs° The Act alldws for land
to be‘rembved_from the registers if it ceases to be common land, but no |
proviéion:is madévfor its removal iﬁlcircumstances where it is claimed
that it is not and.neQer has been common lahd, and no»objection'was lodgedov
The Union_ﬁelieves strongly that prbvision must be made for such A
registrations to be properly considered and to be removed from the registér:
if it is not established that it is common land. However, we fully suppOPt'
the working party's concern that this should be doﬁe,in'such a manner thét
it does not present the opportunity to re—open the gquestion of registration
on a wider scale and whatever administrative means are used to achieve the
rectificétibﬁ‘of'fhese registrations must be very carefully drafted. On
balance the Unhion supports the proposal in para. 4.10 of the working party
report that this should be dealt with in the High Court. |

The Union is strongly of the opinion that common land in unknown ownership
should be vested in the Parish Council or the Community Council in Wales. .

We believe this should apply even in National Parks.

The Union prefers method 2 for the vesting of this land as set out in para.
5.11 of the report.

The Union does not believe it would be appropriate for town and village

greens to be brought under the same legal code as that suggested for common.
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land as it is thought thatl there is a substantial differernce between

village greens and cOommons,

On balance it is felt that the general public should have a right of
access for air and exercise over all town and village greens, though again

this should be subject to the control of any mansgement scheme.

Union would like to make a number of additional general pointss-—

On a review of parish_boundaries the Union believes that wherever'possible
the boundaries of commons should remain within a single Parish. The manage-
ment of a common within a single Parish is normally simpler than. one split
between two or more Parishes and there are therefore advantages in maintain-

ing a common within a Parish,

We believe further consideration needs to be given to roadside waste and
highway verges where common rights have been claimed in order to clear up

any anomalies.

We would point out that the Dartmoor Bill, if enacted, may well give
guidance on tﬁe effectiveness of a number of the proposals made in.the
working party report and that careful moniforing of the working of the
Bill would be very helpful in drawing up future national legislation on

commons.

In the Union's view there is no doubt that Schedule 2 to the National
Parks and Access to the'Countryside Act 1949 is largely ineffective in
controlling public access, Public access means all things to all people
and there can be no doubt that what the public do on common land needs to
be subject to an effective right of restriction. This must carry a

criminél sanction as suggested by the working party and perhaps this could

)

be best achieved by bye—-laws made by the District Council in consultatien

With the management committee.

The Union is most concerned that the Interdepartmental Working Party
established to identify the various issues and review the arguments for

and against alternative courses of action was so unrepresentative of the
interests of those with rights to use common land. In view of the
agricultural importance of commons we believe that the Working Party should

have had a much better balance between the interests of those who use



(\l

- 10 -

common land as of historical right and those who use it, or who would like

to use for recreational and other purposes,

3o In conclusion we would reiterate our basic opposition to the proposal of a
universal right of public access to all common land and our view that increése&
access to commons that are subject to common rights should only be as part of
a management scheme which has been drawn up vy a management committee on which

the holders of those common rights have a majority.
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1 4 Crawford Mews, York Street.
Londan, WM 1FT  07.262 1477

COMMON LAND LEGISLATICK

Observations on the Report of the Inter-Departimentel Werking Fariv

lntroduction

. The Ramblers' Association is a voluntary organisatior and was

established as a national body in 1935. Our objects are summarised
at the top of this page. The Association has 29,000 individual

. members and 430 affiliated organlsatlonso

The Associaztion has a longastandlng interest in common land. We geve»f
written and oral evidence ‘to the Royal Commission in May 1556 many

- provisional registrations of common land were made in the name of

the Association; and we have on several occasions pressed the :
Government to introduce second-stage legislation giving effect to the .
Royal Commission's recommeridations (in particular their re\emmendat;onc
made without dlssent to grant a universal right of publi: accessi.

We very much welcome the Working Party's Report, and we congratui@be
the Chairman and his colleagues on producing a clear and thorcugh
analysis of the various issues involved. 1Inh general, we are in ‘
sympathy with the recommendations. We particularly welcome, of course :
the firm recommendatlon for a universal rlght of public acciess.

We urge the Government to 1ntroduce leglslatlon at the eari:iest
opportunlty° It is over 20 ‘years since the Royal Comm1551on repcrted

‘and it is over 13 years since the Commons Registration Act 19€5.

Action on common land has proceeded at a snail's pace in reoent
decades, and it is essential that the new impetus provided by the
Working Party's Report is not allowed to fade away. In particular,
we urge the Government to discard the notion that second-stage
legislation should await the completion of the hearings intc disputed
registrations.

These observations follow the structure .of the Consultation Document
issued along with the Working Party's Report. The questions listed
in paragraph 6 of the Document are used as headings for thc various’
points which we offer for consideration. We have confined our
comments to the subject of common land; no observatlons are offered
on the questions relating to village greens.

‘Public Access

(i)' Should there be a uﬂlvetsal right of public access to all
common land? .

Yes = without any doubt there should be. It is widely
acknowledged that pressure for access to the countrys:de 1is
growing, and that there is an urgent need to provide mocre
facilities for it. The Countryside Commission have shown 1in
a recent poll that approximately 50% of the population make
regular trips into the countryside, and 20% take regular
country walks of 2 miles or more, The Country Landowzners’



(ii)

(iii)

kssccizil i0n have recernt .y (rerpared¢ & report on npublic sccess

h-"Fr zckrowledges the grrvzn5 demanc and which offers advice
1o its membsrs on how best Lo provide access to therr 1and
without cimipnishing its productive capacity. The remaining
areas of common land offer a splendid resource for helping "to
meetl the growing demand for public access. Apart from the
otvicus benefit to the public, the grantlng of a right cf
access to common lard wilil help to relieve pressure on other.
more intensively farmed partz of the countryside.

We welcome the fact that there was no dissent to the idea of

a universal right of access from the Ministry of Agriculture’s
representative on tlie Working Party. On the. other hand, we are
puzzled by the reservations from the Forestry Commission,
recorded in para 1.9. The Commission now allow access on foor.
to nearly all their own land; and we are not aware that they have
encountered any fundamental difficulties as a result. It is
contrary to the tenor of their own (enllghtened) policy of
allowing public access to their forests to be argulng agalnst

a universal right of access to common land.

We are very pleased that the Working Party did not adopt the
alternative approach to public access outlined in paragraph 1. B
("the piecemeal ‘extension of public access as and when new schemeg
of management are formulated”.) On the basis of local author*tesi*
poor record in looking after public rights of way, we dogbt very
much whethér "the adoption of this procedure would be likely to

act as a spur" to them. Tnere is also the point that the. general
restrictions on access envisaged by the Royal Commission. (and
listed in Annex C of the Working Party’s Report) would not come
into effect until a management scheme were made. Thus, on those
commons where problems arise from de facto access at the moment,
the owners and commeners would continue to suffer until such time
as a special scheme wWere introduced. It is therefore in the ir
1nterests, as well as the public's, to have a universal right-of
access in the form proposed by the Royal Commission. Overall,

the Working Party is quite correct to assume that "this: alternatlve
for a gradual extension of public rights would be unlikely-teo
commend itself to the amenity movement™! The public has already
had to wait too long for the implementaion of the Royal
Commission's. recommendation on public access, and if there is
any likelihood of its being lost or watered-down we shall'do {
everything p0551b1e to generate public and Parliamentary support
for a campalgn against the alternative being put forward.

If there is to be such a right, should it be c~pab1e of beln&

restricted permanently or temgprar111°

If so, under what circumstances should such restrictions be

applied? ,

Restrictions on access will be necessary in a limited range of
circumstances, but it is essential to establish first the
following two principles:

(a) That limitations on public access should be very much the
exception rather than the rule; and that they should only
be applied over very limited areas and/or periods of time.
The type of restrictions which we envisage would include,
for example: restrictions on the grounds of national
security, danger, emergency (e.g., fire), and the restoration
of badly-eroded land.
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(bt} That common land shoulc be =uf¥eeteo melther to Large;scaie
regriculturel antensification mor to extensive tonifer
zffcrestatien. Such developments would lead to scngidergble
restrictions on access. The opén, "Unimproved™® aspéct of
rcst commons is also of great irportance to the maintenance
of a pleasing and varied landscape, and these characteristics
should therefore be retained as far as possible.

We note with alarm the reference in paragraph 1,10 to "expensive
schemes of land reclamation or afforestaion®. The landscape and
nature conservation aspects of the countryside have already suffered
a great deal as a result of afforestation and extensive “improvement®.
Common land should be regarded as a reserve of land to be protected
against the adverse effects of such developments instead of as land
into which these developments can next be extended

We judge the wOrklng Party®'s proposals for restrictions on public
dccess (1.11=1.15) in the light of these general observatlonso Some:
of the Working Party S proposals are unexceptlonable9 but we have the
following reservatlons° : ,

ta) 'Afforestation. (1. i2(i)) - we' would hope that this would
normally take the form of shelter belts¥*(of hardwood trees
"wherever possible) and amenity plantlng onlyo

(b) Improvement of land (1.12(i1)) . = only 1f thls does not
involve extensive fencing, ploughlng and transformatlon
of the landscape.

(c) Organised games and nature conservatlon (1. 12 (1v)) = except
in a very few cases, such restrlctlons .should only affect
relatively small areas of the commons involved.

(d) The setting aside "of part of a common for the exclusive
use of the public, leaving the remalnder for - agrlcultural
developmerit or afforestation™ (1.12) "= we are extremely
worried that: schemes along these. lines will proliferate
and the public wikl find themselves conflned to unduly.
limited parts of each area of common land 1nvolved

With regard to restrictions on access made after a’scheme is submltted.v
to and approved by the Secretary of State, we are in agreement with ’
the WOrklng Party in paragraph 1:13. It would be dangerous, from the
publlc s point of view, to empower the management committee (which
will, in most cases, consist mainly of those havifng an intérest in
the productive aspects of the land)%to make restrictions at their
sole discretion. Nor would it be appropriate to give this role to
‘the County Coéuncil, since it would have been the Secretary of Stateg_
and not the Counc1lD who gave approval for the original- schemen ATl
restrictions on access should be approved by the. Decrebaly of 3tate,
»who .should consult organisations with an-intereést in public access,
and who9 in important cases, should appoint an Inspector to hold a
‘public inquiry. _

We agree with the proposals in paragraph 1.14 whereby "the primary
leglslatlon would prescribe restrictions, similar in type to those

in the 1949 Act, and there would be further provigsion to enable
limitations to be made by order to suit local needs.” Again, we hope
the- Secretary of State would consult amenity organisations on such
matters in the normal way and, where appropriate, hold a public
inquiry (this would be necessary in any case if bye=laws were madeo
as suggested towards the end of paragraph 1.14)-
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The rrerese_s in paragraph 1.15. regarding "surrounded" common .u?ﬂ
seem supzrf.uous. There are probably'few'area= cf Lommin 2n tha
czlegory and there can be very few indeed that cannct tbe :
by rublic foctpath or bridieway. To exclude a pa ticular
of common land from the general right of ac ess would be tO s s 8 ,
unwelcome precedent , and farmers with an interest im both ihe fommom
and the adjoining land might seek to "enclose® the common in this"
way, thus bringing it into the category of “surrcurnded® common “1a;
exempted from public access. This problem would be agvrgvated au
there were any provision for denying access to common land that
fenced against all roads (such a provision is hinted at in the: flnal
sentence of paragraph 1.15 and 1t is one which we: are strongly opposed
to). Fencing against roads may increase in extent (the North York .
Moors Nat ional Park Committee is comsidering the pcssibility of o
assisting local farmers in this) and suchh a provision could theref@r@ o
lead to loss of public access over very wide areas. : R

(iv) ,Whatgg__ovision0 1f any should be made for horse riding%

We are naturally concerned about the damage belng don° to the
vegetatlo s0il and drainage of certain areas of common lamd
by horse. rnderss and we feel that it would be urwise: fic
equestrlans in the universal right -of access (which sho
fore be a unlversal right of access on foot only). n the.
other hand, we have.sympathy for -the horse-riders 1nsofar T
as there is a. lamentable lack of brldleways and. 5u1table areag
for rldlng in many- partscf the country. We tend to favour: ‘the
first of the two alternatives suggested by the WOrklng Party
in paragraph 1. 17, that is,; "to exclude horse-riders from the B
universal right - of public access but to enable provision .to bem';,
- made under a scheme .of management for the setting: cut of K
additional horse rides to augment any existing bridieways™. It ,
is of great 1mportance that both new rides and existing brldlee:[f
ways on common: land. should be properly surfaced; as has < -
successfully been done in, for example9 ‘Epping Forest and the -
Trent Paprk country park in Enfield. ~This can be costly? but ﬁ'
local authorities (who should be respon51ble for this work)
should be able to-apply for grant-aid from the CountrySLde .
Commission and should be empowered to obtain further revenue
from any 1ocal riding stables making heavy use of the commonojFA"

. . . . . . ’ . . (:w .
(v) Should there be an eXCIUalon under Sect.ion 1(4) of the a
: Occupier's" Llablll_y Act 1957 in respect ofgper=ons u51n§
common 1and for alr and exerc1se? o

Yes, we agree w1th thls proposal°

Management, Regulation and Improvement

(vi) Are fresh arrangements required for statutory. &chemes for the
management and improvement of common 1and?

(vii) If so, should they be promotable bv the owner of the land,
any of the common right holders or any Local Authority, scting
either Separatély or\in conjunction’With other'inbérests?

Yes, we broadly agree with the Working Party’s proposalsn as
summarised in Annex A. It is particularly 1mportant that
local amenity bodies, the Countryside Commission and National
Park Authorities (where appropriate) should be 1nv01ved in
the preparation of a management scheme before it is submitted
to . the Secretary of State. This will increase. the llkellhood

Af e arhome hedshe ocmeod =md 1o e cmad




(ix)

(x)

. (xi)

(x11)
and
(xiii)

(xiv)

(xv)

not ™ less than To_zears?

Saculd such schemes o

Shciic 'wacdgiggihe aggrova; of & _pu fooﬁas;g5;§g§?
27 sc. snculc this _Le & reiicnal author: Ay \viz The Se.retacy
¢. Stete) or a dGcei sull «y‘(eoaoq e Codrtx Lounii.ie NG

""t . e Y

submitled tc _him cireit oy

Lfgﬁﬁgng?mEYy snfc1¢,~c

T e

via_the County Counc.i?

We regard it as very 1mportant that schemes shouid reguire

the approval of Lhe Secretary of State_fo%'the Environment
(cr of Wales). The apprcval of the Secretary of State will
still be necessary for fencing of common land. This is an
important saféeguard which has stood the test of time and the
prlncaple benind it shculd be appiied to the granting of
permission for menzgement schemes generally.

We do not regard it as essential that schemes should be
submitted to the Secretary of State through County Councils,
The:. 1mportant thlngs are extengive. consuitation, notices inm.

,the pressg etc and a. rlght of publlc objectlon Kwath a publac

1nqu1ry if necessary)

Are the WOrklng Pangy right..in_ rggectlng the qual Comm1551on sf’
recommendation that it should be the duty of each County N
Council to' examine.all commons in - 1ts area at 1mevvale of

No° Thls could usefuily be comblned w1th & rev1ew of all
“open country" in the county (orp in the case of a Natlonal
Park Authorlty9 1n the National Park)o. S

Should the owner of the soil. have agy speclal r;gbts?

A right to demand a public 1nqu1ry, as recommended by the
Working Party, but not to veto a scheme9 nor to 1mpose any
further restrlctlons on publlc access°

Should the Nature Conservancy: Councll have the rlght to. veto
any management. scheme, relatlng_to common land w1tn*n a s
Natlonal Nature Reserve? : :

Yes, and the Countrys1de Comm1531on should have a rlght to
veto any scheme if they consider that it would be unduly
detrlmental to the landscape or public access

Should the Government prepare_model forms ofvschemesg etc?",-:“

Yes, and irnterested organisations should be asked for their
views before the draft schemes; etc, are finalised and
publ ished.

ShoUld there bé_grovision to adjust rights of common of

grazing?

Yes,

4

Should there be any rlght of comg_psatlon under schemes of
management?

Not arising from the granting of a public right cf &access,
nor from any amendments made to a draft scheme in the
interests of landscape or access.
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Tor the effcrestaticr of commor land:

Not unless - (a) the Secretary of State adopts as pcl:ity that
large-scale conifer afferestation of common land .s in- »
appropriate and, (b).he 1: given a power &f veto 1n recoest cf
Dedication Scheme agreemnts of this kind.

D(D

The Safeguarding'of Commqp Land

(xvii) Should the provisicng ¢f Seztion “9q _of tne law of Pr;pertl
: Act 1925, modified as <u§écsted Qy tne Wor Kipg Farty . be
retained? : .

Yes. The fencing of common land should continue to be subject
to the approval of the Secretary of State, and the applieatiom‘;
of Section 194 should be extended to cover afforestatlon =
ploughing and mlneral worklngscAf ‘ : :

(xviii) Should Government Departments _continue to be exempted from
-+ obtaining Ministerial Consent under Section 22 of the
Commons Act 18997% T o

No. We agree with the Wor king Party that ‘there is no ‘“‘
Justlflcatlon for thlsc

(xix) Should there be prov151on for the te_porary euapenqlon of
common rights? .

YesB but the grounds for temporarlly suspendlng rlgnts ShOuld
be clearly deflned and limited in scope. : '

(xx). Is there anxﬁreason why the prov151ons for inclosure under
© - the Commons Act 1876 and "approvement" snouid not be aro: lshedr—

and: . : : :
{xxi) Should a provision on similar llnes to Sectlon 147 of the
Inclosure Act 1845 be retalned° : v

We agree w1th the WOrklng Party on these p01nts°,

(xXii)»Should a'flnal reglstratlon'of land or of‘rlgnts of‘¢ommon ‘
-+ be_evidence of the matter registered at any current date and.
not merely at the date of reglstratlonh as at present?

qu fhlq is pyfrpmp1v imp pr ant.  As fhp Wnrklng Party sugge st;
the registers will lose thelr value over time’ unlese they are
taken as evidence of current status of the land., There is

an analogy here with the. definitive maps of rights of way.
If a path appears on the definitive map, it is conclusive
evidence that a right of way exists along the line shown.

This applies for as long as the path is shown cn the-
definitive map {or until the path is closed by statutory
process, i.é.;. an order), and does not simply mean that the
path was a publlc right of way on the date when it was placed
on the definitive map (a prov131on which would obv1ously be

absurd and of little use).,



{xxiv)

znc¢ should follow the
referred to intne .

is also extremely imrcrtant
analogy_of paths on the cdefinitive rayg,
paragrarh above, If the loss of many areas ¢f common 1lanc .
is to be avoideu, legislation on this point must be introducea
at an eerly Cate and must, as the: mcrklrg Farty suggest in
pafagraph 3:17, be macle retrospective in effect-

Should all land on _ the rggiéter be protected from the
construction of works or fences without the consent of
Parliament or the appropriate Secretary of State?

Yes9 This is also of great urgency. Many areas of land
on the register are without associated registered rights
and therefore stand as manorial waste. Until legislation

~ along the lines proposed by the Working Party is introduced,

n(xxy)

‘Mistaken

us much concern.

‘they are at risk of being enclosed and their future value

for publlc access therefore lost altogetherc

Should provision be made that for the purpose of dec1d1ng
whether or not to confirm the registration, the Commons _
Commissioners must consider whether or not rights of common
existed over the land immediately before its registration .
= thus undoing the H;gh Court ruling 1n CEBG V. Clwvd Countl
Council?. -

The decision by the High Court in this case caused

" If common land generally is to be given .-
the degree of protection proposed by the Working Party this
proposal is .also mecessary to complement ‘the other measures
referred to aboveo_'~ : : : :

Yes..

reg;stratlons of 1and

“T(xxvi)

‘and ‘this has led to much confusion and controversy.

'Should there be provision for remov1ngﬁfrom the r_g;ster'~
'land registered mistakenly or in error;:

and, if so, should
. suggestions made by the Working Party be

either of the:

‘.followed or 1s there any better solutlon? A

Noa‘ We regard it as dangerous and unwise to make such
provisions.’ We have the unhappy precedent of the prov131on
introduced. in the Countryside Act 1968 for removing from-

the definitive map a right of way on grounds of "new ev1dence"
It would -

be very difficult to draft a provaision for the removal of

‘land from the registors on the grounds referred to by the

Working Party, and there would be a serious danger of
creating a legal loop-hole which could be used’to undermine
many of the Working Party's other intentions with regard

to the improvement and public enjoyment of common land.

The vestiqg of Unclaimed Common Land

(xxv11)

Should common land 1n unknown ownership be vested in the
Parish Council or in the District Council where there 3
no Parish Council, except in the National Parks where it
should be vested in the National Park Authprity?

Yes° The -most 1mportant point here from our p01nt of v;ew
is that, in national parks, such land should be vested in
the_National Park‘Authority rather than any local authority.
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(vl Wrich ¢l the 7=£hoié of vesting suggested by the Woruing
rzriv as prefereclie’
¥e censider that Method 1 is the tetter, It weuld remove
uricertainty much more quickly. Legislation should be

introduced to protect locel authorities in such cases. from
belns required to pay ccmpensation.

Or’dnancp Survey MaD=

ihere is one final point that is mot taken up in the Working: Parpy 5
Report. and which concerns action that could be taken without. fwrther
leglslatlon. If, as we hope, the pub¢1c is to be given 2 rlght of
access to all common land, it is obv1ously important that they should.
be ‘able to find out where this land is. One of the simplest and’ most
effectlve ways of making this information available is by deplctlng
it on ‘small-scale Or dnance. Survey maps. We ask the Government to
endorse the need for this and to encourage the Ordnance- Survey: and
local’ ‘authorities to work together with a view to. shOW1ng the
1nformat10n contained in the common land reglsters on 0S mapsa-

February 1979
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APPENDIX VILI

List of restrictions under the National Parks and Access tc-the Countryside

Act 1949.



ANNEX €
(Refererices: . Chapter I-
paragraphs 1.3, 1.6 and 1.1L)

NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE ACT-19L9

Second Schedule

General regirictions to be observed by persong having access to open country
_or waterways by virtue of Part V of Act*.

Subsection (1) 6f section 60 of this Act shall not apply to d person

vho, in or upon the 14nd in queéstion -

(a) drives or rides any vehicles

(v) lights any fire or does any act wﬁiphcis:likely,to,caﬁeeﬁa;fire;

(c). takes, or allows to enter or re‘~

h, any dbg»iaiiungerbgroper
control < L T

1(d) cw1lfully kills, takeeg molests oh?disturbs any. anlmal bird or flsh"

ox takes ‘ox 1njures any eggs or nests9

(e) bathes in any nonrtidal water 1n contraventlon of a notlce

‘and purportlng to be displayed lwlth the approval of the local
planning authority,

(£) edgages in any- operations of or connected with hunting, shooting,
flshlng, snaring,.taklng or. destroylng of animals, blrd or fish, or
brings or” haa anylenglne, instrument or apparatus used for huntlng,‘

fish

:(g); wilfully daﬁages the laﬁd_Oruaﬁytang"thereoﬁ or therein;

(h) wilfully 1n3ures, removes or destroys any plant, shrup, tree or root
or- any part thereof

(i) obstructs the" flowaof:any drain:or. watercourse, opens, shuts or

ﬂﬁiEErt V of the Act includes the -provisions relating to "access agreements"”
‘and, "access orders".

VI



Annex C

(k) deposits any rubbish or leaves any litter;
(1) engages in riotous, disorderly or indecent conduct;

(m) wantonly disturbs, annoys or obstructs any person engaged in any
lawful cccupation;

(n) holds any political meeting or delivers any political address; or

{o0) hinders or obstructs any person interested in the land, or any

person acting under his authority, in the exercise of any right or
pover vested in him.

-

2. In the application of the foregoing provisions of this Schedule to
vaterways - '

(a) for references to land there shall be substituted references to a
waterway;

(b ) sub-paragraphs (a) and (b) of paragraph 1 of this Schedule shall
not apply; and

(¢c) sub-paragraph (f) of the said paragraph 1 shall have effect as if

the words from 'or brings’ to the end of the sub-paragraph were
omitted. :

VII

At A
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