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PART I. INTRODUCTION

Chapter 1. General Imtroduction

A considerable number of cases in the field of judicial review of
administrative decisions have utilised or discussed the distinction
between & void and voidable decision. The distinction has been
assumed to be analogous tothat in contract (1) and thus has fundamental
consequences. In contract a void agreement is one which entirely
fails to receive legal recognition or sanction, the declared will of
the parties being wholly destitute of legal efficacy (2). Thus no
rights, either inter partes, or third party can in principle erise
under such a contract and it can give rise to no collateral
consequences. Thus, at common law, the children: of a void marriage
are illegitimate, although the rigours of this rule have been partially
modified by statute (3). A voidable contract, however, has all the
characteristics of a valid contract except that its operation is
conditional upon the election of one of the parties to set it asigde,
but "until it is rescinded it is valid and binding" (4). However
in certain circumstances, the act of quashing may have retrospective
effect. This is generally the case where a marriage is held to be
voidable and set aside, (5) elthough a considerable number of exceptions
to this have been established (6).

Thus the crucial difference between the two types of act is the
necessity, where the act is voidable, of a positive action which
destroys its efficacy. - Upon this other consequences depend.

A void decision, or act, is of course a linguistic contradiction,
there being nothing in existence which the law can recognise as
having legal effect. Thus the sbsence of what can be regarded as
defining characteristics, genuine agreement, essential formalities,

‘consideration, produce a void contract, whereas other defects, error,
fraud, misrepresentation make the agreement voidable.

In the case of administrative decisions the same basic concept
has been used. Thus in D.P.P. v. Head [1958] 1 ALLER 692 Lord Denning
said, of a detention order made by the Home Secretary, "If the original
order was void it would in law be a nullity. There would be no need
for an order to quash it. It would be autamatically null and void
vithout more ado. All consequences vhich flow from it would
similarly be void, including dealings with property.” (7)

Hovever in Dureyapsh v. Fernando [1967] 2 ALLER 152 the Judicial
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Committee of the Pridry Council while recognising the possibility of a
decision being 'a complete nullity' regarded the use of the term 'void'
as appropriate to contract only and not to the field of administrative
lew. In as far as both terms refer to an act which prima Facie has no
legal effect, they will for the present purpose be treated as
synonomous without however the implication that the void, voidebility
distinction in Administrative Law is necessarily connected with that in
contract.

Recent cases have applied the consequences of the distinction, in
a8 number of contexts, which are not only of practical importance dbut
also of theoretical interest, as illustrations of the way logical or
linguistic concepts are manipulated by the Courts to achieve policy
purposes, and in particuiar the extent to which the Courts are prepared
to violate the logic of a rule or concept in order to achieve a just
result.

The principle consequences of the distinction recognised in these
decisions appear to be:-

A Privative clause preventing void decisions from challenge in the
Courts is ineffective. Anisminic v Foreign Compensation Commission.
(above) : T
Tﬁe Declaration will not issue against a voidable decision

~Punton v Minister of Pensions and National

Insurance (No.2)[1964]1 ALLER Lb8
A third party cannot challenge a voidable decision.

Durayapash v Fernando (above)
An order of mandamus cannot lie to a voidable decision unless it is
firast quashed by certiorari

_ R v Paddington Valuation Officer[1966]1qB 380

A void decision cannot be waived. Ridge v Baldwin[}96§]A.C.h0.
It may be inappropriate to appeal against a void decision

Chapman v Earl[1968]2 ALLER 1214
A voidsble decision cannot be challenged collaterally

D.P.P. v Head (above)

Thus the distinction has ramifications throughout the subject, and
because it appears material to the availability of remedies, is of some
value as a basis for selecting an appropriate remedy in a given
situation, a particularly untidy area of law.
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In these cases the consequences of the distinction have been
applied. However express judicial pronouncements have been cautious
and true to the pragmatic traditions of the common law have avoided
general analysis.

Lord Wilberforce, in Anisminic, (above) said (at 268) "There are
dangers in the use of the word (nullity) if it draws with it the
difficult distinction between what is void, and what is voidasble, and
I certainly do not wish to be taken to recognise that this distinction
exists, or to analyse it if it does."

Similarly in Ridge v Baldwin, Lord Evershed (quoting Pollock on
Contract 13th Ed. 48) thought that the distinction was 'imprecise and
apt to mislead' and in D.P.P. v Head, Lord Somerville of Harrow said
(1959 A.C. at 104) "The distinction between void and voidable is by
no means a clear one. I am not satisfied that the question whether a
man should go or not go to prison should depend upon that distinction."

This hesitation is partly explicable by the prevalent formlary
approach to judieial review, where attention centres upon the rules
government the availability of a particular remedy. Thus the rules
about remedies are treated as dominant, obscuring those governing the
effect of the decision. Thus in R v University of Aston ex p. Roffey
E96g]2 ALLER 964 the Court refused, in its discretion to issue
certiorari against a decision of the Board of Examiners which was held
to be in breach of natural justice, even though this defect was held,
in Ridge v Baldwin to result in nullity. Had the students been able
to challenge the decision of expulsion by means of an action in tort,
or contract they might have succeeded (8).

More fundamentally there are substantial difficulties in applying
a strict distinction between voidness and voidability and in the
context of administrative decisions.

Professor Wade points out (9), that since any decision however
defective has, unless challenged in legal proceedings, a de facto
effectiveness, a strict distinction between voidness and voidability is
not apt. All decisions are in this sense voidable, and te describe a
decision as void merely signifies that the quashing of it has
retrospective effect. (10). 1In addition, since further rules as to
such matters as locus standi might justify the Courts refusal to
intervene, even a 'void' decision may for practical purposes remain
valid. "Voidness is, like most legal concepts relative rather than
absolute."



This of course can be said equally of void contracts, or marriages,
but with the important distinction that in the case of administrative
decisions the element of official enforcement is predominant. Executive
machinery will give effect to a decision unless legal proceedings are
commenced against it, and the rules governing procedures for such
attack are sufficiently restrictive to prevent exposure of even a
complete nullity by any member of the public. Thus if A is dismissed
from public office, in unauthorised circumstances, unless he asserts
his right, his successors claim, backed by executive machinery, will
be de facto effective, and it would be unlikely that a third party with
no locus standi could obtain an order declaring this appointment void.
Various rules, concerning -aiver locus standi, limitation, the
discretion of the Court to refuse a prerogative or equitable remedy,
militate, at least in practice, against voidness as an absolute
conception.

From a juristic point of view, Wade, following Kelsen, finds a
logical fallacy in the concept of nullity, arguing that, since in every
case a decision of the court must be sought before the defect can be
exposed, the courts decision is a genuine constitutive act, whiech
establishes that "the decision fulfils the conditions of nullity
determined by the legal order'. Kelsen sinilarly argues, that since
the "decision" is the referent of the collection of rules concerning
its validity; and effect, it therefore exists, since everything
referred to by the legal system exists within the context of that system.

It is submitted that this approach is a distortion. To describe
something as a void act is merely a linguistic convenience. What is
really meant is that no act exists at all. The position is not that
as formulated by Wade, i.e. that certain defects produce a decision with
the characteristics of nullity, but can equally well be that the absence
of essential requirements means that nothing has yet come into
existence to which the law will give effect. Hence the aebsence of

defining characteristics is what makes a contract void. It will be

exemined wvhether this is so in the case of administrative decisionms.
Thus D.M. Gordon says "Voidness represents a state of nothingness from

wvhich nothing can issue, and vhich consequently can never acquire any
daifferent status." (12).



To treat & void decision as existing merely because the language
of a rule refers to it, is a misuse of language of the same nature as
thet involved where it is maintained that a square circle exists
because it is possible to formulate such a concept. This distortion
arises out of a misconception as to the function of language. Words
do not necessarily correspond with entities, real or imagined, but
depend for their meaning upon their use. Thus the only criterion
for determining whether something is void is to examine whether the
rules of law give to it any degree of effectiveness.

Wade's analysis can be applied to every situation since all legal
relationships require judicial recognition in order to be effective in
law. If the assistance of a Court is not sought, or for a procedural
reason withheld, it is equally meaningless to describe an act as valid,
void or voidable. It is something with which the law is not concerned,
although in the absence of a judiecial decision to the contrary, the
de facto position will be relied upon for the purpose of other legal
relationships. This applies to marriages and title to property es
much as to administrative decisions. The meaning of any legal
concept can only be elucidated in the light of the rules of law concern-
ing it (14) and thus the distinction between void and voidable has
Bignificance only in the context of any distinction drawn by the
Courts betwveen the two kinds of act, as to their consequences.

In both contract and marriage, other rules, competing with those
arising from nullity, prevent the existence of an absolute concept of
nullity, and lead to the treatment of the distinction as a relative
matter, involving questions of degree.

Thus under the Infants Relief Act 1874 title passes to an infant
buyer under an 'absolutely void" contract, and in addition & contract,
void against the infant is binding upon the adult party. (15).

And in the context of marriage E. 8. Cohn writes (16), "The
difference between an act vhich is void, and an act which is valid, is
unlike the difference between yes and no, between effect and no effect.
It is a difference of grade and quantity. Some effects are produced
vhile others are not".

This abproach has also been taken in the field of Administrative Law.
-Akehurst (17) like Wade, treats nullity as a relative concept, and
Bradley (18) regards the distinction as misleading because it under-



estimates the competing rules of procedure and remedy which govern the
actual approach of the Courts,

"To discuss the effects of a departure from natural justice,
merely in terms of whether the decision is void or voidable does not
sufficiently reveal the variety of the degrees of validity with which
an adrministrative act may be clothed, nor the wide choice of solutions
open to a court”.

Garner too regards the issue as turning essentielly upon the
rules sbout remedies (19).

Thus the extent to which other rules militate against a distinc~
tion between void and voidable, will form an important part of this
study. However two points can be made at once. Firstly despite the
existence of competing rules, it is necessary, both conceptually and
for practical purposes, to decide whether a decision is & nullity,
since rules about the effect of the decision and those about
procedure and availability of remedies, are analytically distinct.
Channel J in R v Williams 1914 1KB.608 had this in mind when he said
"A party may preclude himself from claimines the writ" (of certiorari)
'whether the proceedings which he seeks to quash are void or voidable.
If they are void, it is true that no conduct of his will validate
ther, but such considerations do not affect the principles upon which
the Courts act in granting or refusing the unit of certiorari”.

Thus it may be open to the court to apply other consequences of
nullity despite a rule preventing this in one particuler context.

This is shown by Webd v Minister of Housing and Local Government[;96?]
2 ALLER. Coast Protection Legislation authorised Local Authorities
to produce schemes for coast protection works., If compulsory purchase
powers were necessary to implement such schemes, compulsory purchase
orders could be made. A scheme and the resulting compulsory purchase
order required confirmation by the Minister and both were protected by
e provision allowing review upon specified grounds within a six veeks
time limit, after which the acts were not at any time to 'be
questioned in any legal proceedings whatsoever'. Such & clause had
been held in Smith v East Elloe R.D.C.[}95€]A.C.736 to prevent all
challenge to a decision after the lapse of six weeks (20). The
applicant sought to set aside a compulsory purchase order scheme made
under the Acif#ié defective for improper purposes and procedural
irregularities. However as he had not challenged the scheme within



8ix weeks, it was argued that it became unimpeachable, and thus, the
subsequent compulsory purchase order unless vitiated by defects of

its own, became unchallengeable even within six weeks, since the
privative clause had made the scheme a valid one sufficient to support
the.compulsory purchase order. The Court of Appeal rejected this
approach. It was held that the original scheme was a nullity and
thus had no existence. The existence of a scheme was a condition
precedent to a compulsory purchase order, and that too was therefore
void. "The Ministers Order cannot breathe life into what has no
valid existence” (per Danckwerts L.J. at TT76). This was so, even
though it wvas accepted that the words of the privative cleuse
prevented direct challenge to the scheme after the expiry of time, and
the same presumably would have applied had the Order been challenged
out of time. Thus the cleause was treated as a procedural bar which
did not prevent the application of the normal indirect consequences of
nullity including collateral iwpeechment. 'Shall not be questioned"
vas, it is submitted, construed as referring only to direct challenge.
Other interpretations of this case have been put forward (21), but it
is difficult to explain the decision without reliance upon the concept
of nullity.

Secondly it is submitted that different considerations govern
voidness, and voidability in Public Lavw situations than in the field of
contract, where the purpose of the law is primarily the regulation of
individual relationships. Here there is no objection either logical
or upon policy grounds to an act being void in & relative sense,
ageinst certain persons or in certein situations. Fowever in the case
of decisions based upon statutory power, the nullity of a decision has
generally signified that it is one made without jurisdiction. Thus if
a decision is void only in a relative sense, the legal position of
individuals may be affected by officials acting beyond their statutory
povers. The 'Rule of Law' to be anything more than a cant phrase must
at least require that acts without legislative authority shall have no
effect and give rise to no consequences.

Thus it will be regarded as acceptable in principle to postulate
an absolute concept of nullity, although this may be modified by
competing procedural rules imposed in the public interest.

Three broad issues will be examined.



Firstly the Historical basis development of the void voidable,
distinction. ,

Secondly the modern law as to which defects result in a void, and
which a voidable decision.

Finally the effects of distinction will be examined to determine
vhether the Courts consistently follow through the logic underlying
the distinction, and if not, what other factors militate against this.

'~ Some circularity is inevitable since the Courts frequently fail
to express whether they regard a decision as void or voidable, and
therefore this can only be inferred from the consequences of the
defect which the court applies in a particular case. The Courts tend
to use the term 'void' as loosely synonomous with 'defective' and thus
the importance of the distinction tends to be overlooked (22).

Certain necessary consequences of nullity will be employed as pointers
to the attitude of the Courts when examining the second issué. Later
attention will focus upon the extent to which these are in fact
applied.

The field of investigation will comprise all decisions of statutory

bodies, loosely described as administrative. However, despite the

~ close connection between this area of law and that governing review of

'inferior courts stricto sensu, decisions concerning ordirary courts of
law (23) will be used only by way of analogy. The distinction drawn
by Fry L.J. in Royal Aquarium end Summer and Winter Garden Society v
ParkinsonL1892JlQB at L4G-T, between Courts and other judicial bodies,
based upon formality of procedure will be employed, despite the lack
of precise criteria for separating courts from other decision making
organs. Lord Esher's description of a 'court' as a body of persons
that have the power of imposing an obligation upon individuals' (24)
will be regarded as too wide.

Where possible, decisions affecting the use and ownership of land
vill Le employed. Not only is this an important area of administrat-
ive decision making power, but also involves situations that well : °
illustrate the problems inherent in the distinction between voidness and
voidability, particularly third party rights, and questions of title.
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CHAPTER 2  HISTORICAL SUMMARY

The historicel development of the distinction between voidness and
voidability can be traced by distinguishing the three periods, pre=-
seventeenth century; seventeenth and eighteenth centuries$ nineteenth
century. It is proposed that the modern period be considered to
commence with Local Government Board v. Arlidge [1915] AC 120 where the
House of Lords recognised, probably for the first time, that administrative
convenience could sametimes preveil over both private rights and Common
Law standards.

Before the seventeenth century no clear distinction had been drawn
between voidness and voidability. Loldsworth (h.E.L, Tth Ed. Vol. I 213)
shows that in medieval times a challenge to & decision was not
distinguishable from a personal or quasi criminal action against the
judge. lLiaitland states that "the idea of a complaint against a
Judgement which is not an accusation against the judge is not easily
formed (P & I ii 665). By the fourteenth century, however, the King's
Bench was reviewing the decisions of inferior courts, by means of the
writ of error, the precursor of certiorari (1). Consequently the
notion of a voidable decision can be regarded as prior, both logically
and historically, to a void decision. It was realised at this time
that original proceedings had to be determined before new could be taken,

"One shall not have a writ of error before the original writ
between the parties be determined, and they be without day". (2)

Further, the face of the record rule was essential to writ of error
proceedings, "A complainant could only succeed if he could point

out an error in the record (3)". Writ of error, therefore, ley

only to courts of record, and of these only to courts which followed
the cumuon lew., This limitetion had an important effect on the
development of certiorari in the seventeenth century. Courts of
record, however, exercised many powers which would not be entrusted to
administrative agencies, the Sewvers Connissioners in particular exercising
e characteristic mixture of judicial administrative and legislative
pover and playing an important part in the development of judicial
review (L),

The notion that a decision can be null and void was recognised as
early as the fifteenth century. In Boweer v. Collins (1L82) Y.B.

22 Ed. IV 30 pl. 11 it wvas recognised that no decision made by &



Court outside its jurisdiction could be res judicata because it was a
nullity ab initio., Pigott pointed out that a writ of error would be
inappropriate because the judgement could be challenged collaterally
without being formally quashed. "If their patent does not give them
pover and authority it is non judice. A man shall have a traverse to
a matter of record and also to a matter of fact in order to avoid such
a record when the court has no jurisdiction",

Two points aie important here, Firstly, the emergence of a
distinction between void and voidable was linked with the distinction
between direct and collateral attack. The inconsistencies to be found
in later years can be pertially traced to the need to snow lack of
Jurisaiction in order to ground an action in tort. Secondly nullity
vas equated with lack of jurisdiction, and with the result that different
considerations governed challenge where the defect was not regarded
as affecting jurisdiction. Thus for defects within jurisdiction writ
of error, and, (although some doubt exists on this point (5)) certiorari,
was the appropriate remedy (€). Rubinstein (7) shows that as writ of
error lay only to bodies giving judgements according to the common law
it is likely that certiorari, being in effect similaer to writ of
error was developed to cover pituations where neither collateral attack
nor error were appropriate., However whatever the position was &s to
remedies for non-jurisdictional defects it is clear that the record
could only be challenged where lack of jurisdiction was alleged (6).

From the beginning of the Beventeenth century an increase in
legislation in response to the social and econamic changes of the
sixteenth = century meant & corresponding increase in the number of
and povers of bodies charged with decision making powers. The
Elizabethanr Poor Lews had given extensive powers to the Overseers of
the, Poor and Justices of the Peace, Inc reased interest in flood
control meant that increased powers were given to the Sewer Commissioneers
to enforce private duties, and to undertake new works. As well as this,
a multitude of Courts, locel and institutional such as that of the
College of Physiciens made the traditional remedy of an action for
damages against officians unsatisfactory as a hindrance to efficient
govermment. In 1616 the Privy Council, Bacon being Attorney Genersal,
acting under prerogative powers forbade judicial interference with the

Sever Commissioners with reference to actions for trespass and false
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imprisonment, However, in 16BB the prerogative conciliar courts,
vhich hed exercised a jurisdiction correspording to a droit
edministratif (9) were sbolished, and review of the executive was
left, as it is now, to the ordinery Courts. As e result of this two
developments increased the significance of the distinction between
void and voidable decisions.

Firstly a rule governing actions in tort was esteblished, pre-
serving e compromise between freedom of executive action end individual
rights (10). The Marshalses Case (1612) 10 Co Pep €86 forms &
convenient landmark. Ar action for false imprisonment wes brought
against officers of the Marshalsea Court who justified themselves by
an order of that Court on the besis of a judgement in essumpsit.
Council argued (ajt T06) that "edmitting the court hes no jurisdiction,
yet the proceeding in it (being a court of record), is not wvoid, but
voidable by unit of error". Coke however stated in unequivocal
terms that lack of jurisdiction mokes a decision & nullity and permits
and action in tort, and also that no action lies "when a court has
jurisdiction and proceeds inverso ordine" (at T6a). Thue nullity wes
linked with lack of jurisdiction, eand the consequences of nullity in
permitting collatera) attack made clear, ILarlier decisiorns had scmetimes
proceeded upon the tases of the inviolability of the record. In Rookes
case 1598 it was held that even where jurisdiction was questioned the
record could not be contradicted, but that Courts not of record could'be
subject to full review of legality (11). This of course militates
egainst a distinction based upon jurisdiction and nullity, and is
inconsistent with decisions such as Bcaser v. Colline (above).

However the principle in the Marshalsea case was extended to
Courts not of record, and later to all inferior tribunals., Thus in
the Exeter College Case, Phillips v. Bury (1692) Holt KB T15 Holt
made it clear that if & person has judicial powver, his judgement,

(of expulsion)" must have same effect to make e vacancy be it never
so wrong (at 725).

The Marshalsea principle has two aspects. 1In one sense it
protects officiels since their decision, if within jurisdiction
cannot be collaterally chellenged, but in another, it protects
individuals, since if it is alleged that jurisdiction is lacking,
the record affords no protection since it can be contradicted (13),
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Indeed every point of jurisdiction was required to be set out on the
record.

The second develomment was the emergence of the prerogative
writ certiorari to quash invalid decisions. Precisely how and
when certiorari became a general remedy in respect of administrative
action is uncertain. Henderson would regard 1535 - 1680 as the relevant
period (1k) and Rubinstein traces the evolution of the writ from its
origin as a means of obtaining information from inferior tribunals
as a result of the removal of their records to the Council and the
Kings Bench, to its modern function of quashing the decision even where
no formal record exists, as a development during the seventeenth century
although, even during the fifteenth and sixteenth century certiorari
being closely connected with the writ of error had been used as a
means of review (15).

However in Groenvelt v. Burwell 1700 1 Ld Raym LSk it was held
that certiorari lies to "any court erected by statute’" and will quash
the proceedings of inferior bodies that have exceeded their jurisdiction.
It can also be inferred from this case that certiorari like writ of -error,
could quash decisions for defects not affecting jurisdiction, although
these must appear on the record.

Holt in dealing with a complaint against the College of Physicians,
held that, although writ of error would not lie siice the jurisdiction
wvas not a common law one, the party "hath as good & remedy as a writ
of error" in certiorari (at 469).

After this it was clearly established that certiorari lay for
Jurisdictional defects (16) although here the implications of nullity
vere not, it appears, fully recognised, since as late as 1735 in R v.
Oulton (Cas. ¢t Hard 159,) it was held that the record could not be
contradicted to prove a jurisdictional defect. However this
limitation was soon foresaken (17).

The probable reason for the emergence of certiorari in the
Seventeenth Century was partly the need to find a new remedy after
the abolition of the conciliar courts, and the increase in
administrative powers during the sixteenth and seventeenth centuries,
and partly the need to prpvide for situations which were covered,
neither by the Marshalsea rule, vhich prevented colleteral review
of voidable decisions, nor by the writ of errors, which was limited
to common law courte of record. Thus certiorari was the only available.



- 14 -

remedy in respect of voidable decisions of statutory bodies which were
not constituted as Courts of Record. Nevertheless certiorari also
was used to set aside decisions outside jurisdiction ana it was in
these terms that the remedy developed during tie eighteenth century.
Tuis dual function of certiorari, emphasised in Groenvelt v. Burnwell
(28) contributes towards the confusion between the notions of void

and voidable in administrative law, since in certiorari cases it

wvas seldom necessary to distinguish vbetween jurisdictional and other
defects, and consequently little attempt was made to formulate e
consistent theory determining which defects went to jurisdiction.

It was only in 1951 in ex parte Shaw (1952) 1 Kb 336 that the dual
role of certiorari was formelly recognised as applicable to administrative
tribunals (19).

However in the context of tort actions there were several
euthorities dealing witu this questionrand the origins of e
consistent formula for determining wnich defects went to jurisdiction
can be detected. Thus in the Marsnalsea case, jurisdiction was
treated as & matter of the right person determining the right subject
matter, and in Terry v. Huntingdon 1668 Hardres 460 en action in
Trover against the Excise Commissioners concerning an alleged mistake
of fact, it was neld that jurisdictional limits involveu place, person
and subject matter, and that eny mistake as to these resuits in
nullity. However in Gahan v. Maungay (1793) 1 Ridge L & S 20,
although the void and voidable distinction was insisted upon,
Jurisdiction was simply equated with "authority to decide’.

Already the languasge used to imprecise enough to allow considerable
uncertainty as to what amounts to & jurisdictional defect. In the
Marshalsea cese, ''subject matter' referred to cause of action, while
in Baggs Case 1l Co Pep 936, Coks included compliance with natural
justice, and "sufficient cause', as necessary to the jurisdiction of
a Corporation to disenfranchise & citizen (28). In Papillon v.
Buckner Hardress UT8 the notion of the Jurisdictional fact was applied.
It was held that, although a wrong decision that s man was a bankrupt
mey make "all void" an erroneous finding by the Commissioners of Excise
that certain liquors were ''strong waters”, did not allow an action in
conversion. I. . -

Generally therefore, before the nineteenth century the distinction
between void and voidable has been maintained in the context of
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collateral proceedings. lioldsworth says that "from tiue days of the
year vooks until the present day this dimtinction between an abuse
of jurisdiction and an absence of jurisdiction has been maintsined"
(21).

This wes not the position in certiorari cascs. Fartly because
of the twofold scope of certiorari mentioned above, and partly;
because of the need to overcoue privative clauses, whicih after about
1670 appeared in various statutes in order to restrict judicial
reviev by certiorari (22), the Courts extended thie concept of
Juriscdiction to include any error of law, in the light of the rule
established in R v. Moreley (1760) 2 Burr 104D that a privative
clause did not protect jurisdictionai defects. A further factor
from the second half of ihe eighteenth century was that, if
Jurisdiction was questioned, the record was not conclusive. Thus
Henderson (23) shows thut "the Courts appear to have equated
Jurisdiction with legality, and reviewed any objection based upon
the language of the statute by certiorari, whether or not it appears
on the face of the record’. And Rubinstein, referring to the evasion
of privative clauses says 'This simple expedient wes too teumpting for
the judges wno zealously guarded their supervisory jurisdiction over
inferior tribunals, and who never considered conceptual clarity to be
of primary importance " (2k).

By the nineteenth century the distinction vetweer void and
voidable hed been established in principle, but its application was
obscured by the extension of the concept of want of Jjurisdiction in
certiorari cases, to cover, potentially all reviewable defectis.

During the nineteenth century three developments further
obscured the distinction.

Firstly the Summary Jurisdiction Act 184§ greatly diminished
the opportunity for review of decisions of megistretes courts for
defects within juriediction, since it dispensed with the need to
give full ressons for a decision providing only for a short formal
record of conviction. The scope for reviev of error of lawv by
certiorari was limited to defects appearing in the record, but 'the
face of the record spoke no longer; it was the inscrutable face of
a sphinx"(25). ‘The formule contained in this act was applied to
other statutory bodies, and resulted in a position where certiorari
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became associated only with jurisdiction defects, and as Lord Demning
pointed out in Ex. P Shaw[1952]1 KB at 348 ite scope seemed to be
forgotten in respect of error within jurisdiction (26)e

Secondly the Writ of Error wac aboliched by succeseive stages
during the nineteenth cemtury, and as a result defects which had
served as justification ®r the issue of this remedy, in particulaer
Error in Fact, were no longer utilised by the Courts, altuvugh
Gordon argues that certiorari originally lay for Error dn Fact,
and that this nop~jurisdictional ground for review should thersfore
remain part of the law. This view will be examined below (27).

The result of these two factors was that lack of jurisdction
became in practice the only ground for review. Naturally enough
the Courts broadened still further the class of jurisdictional
defects in order to preserve the power of review.

This results in the concept of jurisdiction losing its original
significance, that is as a factor limiting judicial review, and
became, in the words of Frankfurter J. 'a verbal coat of two many
colours'. (28)

Hore particularly, the link beiween jurisdiction and mllity
was weakened, since the categories of jurisdictional defects now
included defects which earlier decisions had treated as voidable
only. This applied particularly to the rules of mnatural justice
(29), and resulted in the modern view that some defects although \
amounting to ultra vipes are voidable only (30).

The thixrd development, perhaps by wey of reaction against this
extension of the concept of jurisdiction, was the establichment,
in & limited mumber of cases, of an & priori theory of jurisdiction
based upon the narrow notion of capacity to emter the inquiry (31)e
This approach, similar to but nmarrower than the approach taken
in earlier cases involving collateral attack treats the question
of jurisdiction as determinable at the commencement of the inquiry
and thus regards any defeoct arising at some later stage as not
Jurisdictionals This precludes the more important modern grounds
for review from being juriedictional, in particular, absence of
oaturai justice, and sbuse of discretion. As a result the theory
has an important bearing upon the modern olaseification of ultra
vivee (32), and the distinction between voidness and voidability.
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In so far as this theory purports to distinguish between an erronecus:
decision and one lacking jurisdiction it is acceptahle, buil in that
it goes further and excludes the majority of grounds for review
which are likely to arise in practice, it will be suggested that it
is conceptually injustified and in practice too restrictives A
significant element in any attempt to elucidate the modern law
governing the effect of invalid decisions must be thet the complex
procedural requirements imposed by moder: stautes and the large amowrt
of discretionary power enmtrusted to officials, require attention to
be given to a much wider and more subtle range of defects than were
" possible inthese earlier cases. In view of this, the historical
precedentc while valuable to elucidatec broad principles, should not
be relied upon to any greater extent.
Conclusion

It has been attempted to show, firstly that the distinction
between void and voidable decisions has a firm historical foundation,
and that therefore it is misleading to regard the issue as involving
a recemt import of ideas from the law of contract (33).

Secondly, it haes been sbown that the distinction is linked
with that between jurisdictional defects, and errors within jurie-
diction, and thirdly that, like other aspects of judicial review,
this has developed in the formulary context of particular remedies
and means of reviewe There is an analogy between adminisirative law,
even in modern times, and the early development of the law of comtract
out of particular forms of actione.

Finally the notion of juriediction has not been consistemtly
or exhaustively analysede The development of different remedies,
and pressures from changing institutions and differing legEative
and judicial policies, have affected the availallity of remedies and
the classification of defects both of which predetermine the limits

of Judicial review, and thereforse the legal freedom allowed to
public authorities.
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PART II. _ THE CATEGORIES OF INVALIDI

CHAPTER . THE THEORY OF JURISDICTION

Historically the distinction between voidness, and voidability
has corresponded with that between jurisdictional and other defects.
This remains true today (1) since the ultra vires doctrine would de
meaningless if a decision which is ultra vires or outside jurisdiction
vere not to be regarded as a nullity.

The rationale of jurisdiction has been explained by Diplock L. J.
in Anisminic v Foreign Compensation Commission [1967] 2 ALL.ER at
993 (2). Jurisdiction means the power, conferred by statute to
make a determination that will be recognised as effective by the
executive branch of government, who will be obliged to enforce it.
Thus the power to make a decision is in this sense, no different from
any other kind of power, involving an ability, conferred by law, to
produce an alteration in a legal relationship. If the power does
not exist, or if necessary conditions of its exercise are lacking, it
cannot give rise to effective consequences. Any action taken in
reliance upon a purported exercise of such power would therefore be
wvrongful, as lacking legal justification. To maintain that e
decision can be ultra vires and yet have even a limited degree of
effectiveness is a self contradictory proposition. An ultra vires
ect is ipso facto a nmullity. (3)

From this must be distinguished a decision which is 'wrong'.

The terms 'right' and 'wrong' have no objective significance in

this context. A 'right' decision: is simply one to which effect

must be given, because it is made by a pefson vho possesses the
statutory power to produce such s decision. Howvever a decision can
be treated as 'wrong' if machinery exists by means of which another
person is entitled in specified circumstances to substitute his
decision for the one concerned, vhere the statute allows the executive
to give effect to the substituted decision. This situation arises
vhere an appeal is provided. Here the original decision is effective
unless and until ancther decision is substituted. Thus it is at most
voidable. Strictly the person authorised to make a substituted
decision cannot do this unless the original decision is in existence,
and thus the two spheres, of review, based upon the power of the High
Court to keep inferior bodies within their jurisdiction (4), and of
appeal are separate.
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In order to discover vhat defects affect the Jurisdiction of
a tribunal it is necessary to determine which defects are treated
by the Courts as resulting in nullity. If a decision is voidable
then ex hypothesi the tribunal hes jurisdiction. If a decision
is a nullity in the strict sense then conversely it is idle to
"fegard the tribunal as having jurisdiction to make it. If however
the Courts do not apply the consequences of nullity at all in this
area of law, that is, if a decision without statutory authority is
given even a limited and relative effect, it would be difficult to
maintain that every exercise of pover depends upon statutory authority.
It is generally maintained that judicial review depends almost
exclusively upon the ultra vires doctrine. (5) This can only be
supported if all reviewable defects produce nullity, or if those
that 4o not produce nullity can be explained as exceptional cases.
Bince authority to decide is generally conferred by statute,
any kind of limit whatsoever can be imposed by the statute upon the
jurisdiction of the body concerned. Howvever the categories of
jurisdictional defect are rarely so specified (6), and where they
are not, it is open to the Court to determine which defects produce
an ultra vires decision. In doing so, the overiding consideration
in a system governed by statutory sovereignty must be the terms of
the relevent legislation. = Bubject to this it is submitted that no
a priori conceptual formula can be produced which distinguishes
Jurisdictional from other defects. Any kind of limitation can be
placed upon & tribunals' power to decide, a limitation as to sphere
of reasonableness, being no less logical than one as to procedure,
persons or subject matter. It has been seen that the limits of
Jurisdiction and so of the Courts powers of review have fluctuated
between the Seventeenth Century and today. (Chap. 2 above)
This reflects the changing attitude of Parliement and the Courts to
the question of the extent to which judicial control over govermmental
powers should be alloved.
Henderson (T) outlines the relevent policy considerations
"l. There must be general standards of conduct and purpose
for government officials as well as for private citiczens...
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2. It must be possible for the individual whose ectivity
' or property is affected by Government action to test
wvhether Government Officials have applied those general
standards properly. In our society a Court of general
Jurisdiction is the testing place so that, broadly
speaking the seme criteria of legality are applied .....
to citizen and official alike.

3. SBome kinds of decision must be left to the final
determination of the edministrative officials...... In
modern society there is, and must always be room for
administrative discretion.

It is therefore necessary to employ the ultra vires doctrine,
assuming, without prejudice, that this is the main justification for
judicial review, as a means to allow an administrative official to
be secure against potential judicial intervention in respect of every
error he may make, since this renders any independent authority which
he might possess, merely nominal. (8) (The esteblishment of a general
right of appeal as opposed to review, raises different considerations
and is, in principle, more acceptable.) At the same time the notion
of jurisdiction must serve as a basis to allow the Court to intervene,
vhere minimm standards of conduct are departed from, as well as where
the express terms of a statute are violated.

This ie both a policy problem, to justify judicial review by
distinguishing between problems justicieble by a general tridbunal and
those which should be left to be dealt with within the administration
itself and a conceptual one, since it is necessary to provide clear
and general rules to distinguish between decisions which the law will
recognise, and those which, violating minimum standards of legality,
the Executive will not be permitted to enforce. Rubinstein ssys (9)
"Nothing is more conspicuous than the failure of English Law to evolve
a consistant jurisdictional doctrine ...... even elementary principles
are subject to conflicting or irreconcilable views."

Changes in judicial and legislative attitudes to govermmental
povers and discretioms, (10) and the reluctance of the Courts to
attach the drastic consequences of nullity to ostensibly valid and
bona fide decisions (11) have conditioned the Courts' treatment of
the definition of jurisdiction, to such an extent that the notion
has become, as shown above, (chapter 2) a 'coat of many colours'.
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Jnder the existing system of administrative laew, the limits of
judicial review can be altered by two devices, either by extending
or curtailing the categories of jurisdictional defects, or by
applying restrictive rules sbout remedies many of those available
being discretionary. Failure to make explicit - which of these
approaches is being utilized in a given situation, and to link

the rules about remedies with those about the nature and effect of
defective decisions have caused further confusion in distinguishing
between void and voidable decisions (12).

The majority of vwriters, and judicial pronouncements upon the
subject of jurisdiction do not postulate an & priori farmula which
distinguishes between jurisdictional and other defects. Thus
Yardley finds it unnecessary to sub classify the various grounds
for judicial review (13) and both “arner and Wade simply list the
categories of reviewable defect under the general head of ultra
vires (14). Similarly in Anisminic v Foreign Compensation
Commission the House of Lords listed the main grounds of judicial
reviev, describing them as jurisdictional, and as resulting in nullity.
Lord Wilberforce (at 207) regarded these as "certain fundamentsl
essumptions which necessarily underlie the remission of power to decide,
such es the requirements that a decision must be made in accordance
with principles of natural justice and good faith'.

Thus the limits to jurisdiction can be imposed by means of
judicial as well as legislative restraints. Even in cases where
the express statutory requirements as to persons and subject matter
are violated, the clearest examples of jurisdictional defects, it is
still open to the Court to decide whether personal qualifications
are directory or mandhtory, and in particular whether sub-delegation
is permissible, and if so to what extent (15) and where subject
matter is in question to determine whether the tribunel itself is
entitled to determine the limits of its subject matter (16).

The authorities are agreed however that defects classifieble merely
28 error, 4o not affect jurisdiction. The rationale of this has
been explained by Lord Summer in R v Kat Bell Liquors (above) on the
basis that power to determine must include freedom to err or it
would be nugatory, and the principle was restated by the House of
Lords in R v.Governor of Brixton Prison ex p. Armsh [1968] A.C 192
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where Lord Reid said (at 234) "If a magistrate or any other tribunal
has jurisdiction to enter on the inquiry and to decide a particular
issue he does not destroy his jurisdiction by reaching a wrong decision".
Nevertheless the distinction between error and jurisdiction is, as the
decision in Anisminic has recently shown by no means a precise one.

In a wide sense any defect constitutes an error, but normally errors

of lav in the sense of misapplication of evidence or application of
wrong criteria and errors of fact are regarded as outside the
jurisdictional principle (17). However in Anisminiec it was-held by

the House of Lords that the application of a wrong criterion to elucidate
the term "successor in title" although itself an error of law, resulted
in a statutory tribunal exceeding its jurisdiction, since in treating

& person as & successor in title who was in the opinion of the Court

not a successor in title, the tribunal had based its decision upon an
irrelevant factor, and so departed beyond its prescribed subject matter.
This reasoning potentially extends the categories of jurisdictional
defect to include any error of comstruction (18). Similarly elthough,
in the absence of an appeal, error of fact as such is not reviewable

the Courts are prepared to set aside a decision where the tribunal has
erred as to a fact relevant to its prescribed subject matter (19). It
has been found difficult to distinguish this class of reviewable 'facts",
(although many of these are upon closer analysis really questions of law,
being applications of statutory definitions ) from facte which affect
"merits" and which are therefore within the jurisdiction of the tribunal.
This matter will be discussed below. (See Chapter TJ)

Finally the Courts exercise review as opposed to appeal jurisdiction
in respect of patent error of law. Occasionally this has been taken to
mean that this cless of defect is jurisdictional (20), but this view is
contradicted by the greater weight of authority which treats patent
error as & exceptional ground for review, (21).

These specific problems will be examined below, but in this context
it is submitted that they militete against any conceptual explanation
of jurisdiction which can at the same time provide useful policy guidance.

However two attempts have been made to provide a theory of
jurisdiction, both of which have influenced the attitude of the judiciary
and wvhich therefore constitute a further complicating factor in any
attempt to distinguish between void and voidable decisionms.
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The first is that of Dr. Rubinstein (22) who postulates a
definition of jurisdiction based upon the notion of ostensible
authority. If a decision is spparently within the scope of its
statutory authority then it should, &t least prima facie be given
validity because this is releted to "the predictable capucity of
ordinary people t¢ make a correct appreciation of the situation".

(23) Conversly, a decision will be outside juriscdiction where "the
error committed by the tribunal is 8o manifest a deperture from the
authority of the statute that reasonable men acting in good faith could
not believe it to be within the scope of that authority”.

The rationale of thie is obvious, and can be supported to some
extent by analogy with the doctrine of apparent authority in Agency.
However the element of public interest in the limitation of statutory
powerse distinguishes the two situations, and it s clear that this
doctrine is not reflected by the majority of authority in ss far as it
purports to provide a test of general appliction. Thus ir Anisminic
a decisionws held to be void as a result of a defect caused by a
highly technical error of construction end the question of ostensible
authority was not referred to in deciding whether what was done
constituted a "determination" for the purpose of e privative clause,

Nevertheless in isolated groups of cases where the question of
nullity has arisen, some support is to be found for this principle,
particularly in situations where the extreme consequences of nullity
would cause inconvenience.

Thus in Smith v. East Elloe R.D.C. [1956] A.C. 736, where &
privative clause purported to prevent a decision from being challenged
in the Court, the House of Lords refused to review a decision taken as
a result of fraud on the ground that it was protected by such a clause.
Lord Radcliffe however thought that the clause would not have any effect
where the defect was "branded upon the face" of the decision whereas
an order not patently defective "is still an act mpable of legal
consegquences. Unless the necessary proceedings eare taken at law ...
to get it ... upset, it will remain as effective for its ostensible
purpose as the most impeccable of orders",

Bimilarly in Colonial Bank of Australia v. Willan (187L4) IR SP'C 71l
"manifest want of jurisdiction" was regarded as allowing the court to
exercise a power of reviev in the face of & privative clause. This
doctrine has been utilized in this context by Australian Courts (2L4).



- 26 -

i>ecisions which ellow validity to the acts of de facto offices
are based upon the same rationale (25) as perhaps are those cases
which hold that the otherwise discretionary remedies of prohibition and
verhaps certiorari cannot be refused if a jurisdictional defect appears
upon the face of the order (26).

However these are isolated authorities and Rubinstein recognises
that this view is not supported by the majority of decisions. It is
suggested that this approach is unsatisfactory as a general basis for
judieial review in as much as it requires different principles to be
arplied, depending upon whether challenge is direct or collateral.
Ostensible esuthority does not give sufficient scope for intervention
vhen a decision is sought to be set aside by means of the prerogative
orders or & declaration whereas its epplication is more convincing where
the validity of the decision becomes indirectly relevent in an independent
legal issue. Thus in D.P.P. v. Head [195Q] 1 A.C.83 the respondent
wves convicted of an offence against a woman "under detention in an
Institution" under Mental Heslth Legislastion. The llouse of Lords held
that his conviction should be quashed as a certificete which authorised
the conviction was defective. Lord Denning dissented on this point on
the ground that the certificate being within jurisdiction was only
voidable and therefore the woman was, at the relevant time lawfully
detained. A more setisfactory result could, it is suggested have been
achieved had a doctrine of ostensible validity been applied, which
itself would have been consistent with the policy behind the creation
of this statutory offence. FKowever this doctrine would produce justice
only in situations, such as this where the validity of administrative
action is genuinly incidental, and should only be applied as the basis
of the void voidabdle distinction in conjunction with & system of direct
attack which is independent of the question of jurisdiction. Otherwise
the position would resemble that postulated by Blackburn J. in Pease v.
Chaytor (1863) 3B25620, who was prepared to regard "jurisdiction" as
governed by different principles in a collateral action in tort than
if direct review were utilized. This edds further confusion to the
already complex rules sbout choice of remedy.

The second attempt to produce a rationale of jurisdiction enjoys
more support from the cases, This is the "pure theory of jurisdiction

propounded by D. M. Gordon in a series of articles published between
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1927 and 1966 (27). This review regards jurisdiction as a matter of
capacity to investigate a prescribed subject metter and to meke a
determination thereon. If a body hac such capacity, nothing done in
the course of such determination can remove its jurisdiction. Thus
only one question is relevant to determine jurisdiction. Is the
tribunal the right one? This involves determining whether the body
concerned is the tribunal authorised by statute and whether that body
is dealing with the issues entrusted to it by statute. Any decision
upon & matter which the tribunal has to decide is conclusive, in the
absence of a right of appeal. Thus if a rent tribunal is empowered
to fix rent for furnished premises, its decision upon that point is
necessarily within jurisdiction, even though if wrong the tribunal will
be dealing with unauthorised subject matter. Gordon finds it illogical
that & tribunal can have jurisdiction to determine a matter, which if
wrongly determined, results in loss of jurisdiction. But in every
case a tribunal or Court must determine whether it has jurisdiction.
The theory of judicial review would be self defeating if a wrong
decision upon t..is matter was itself within jurisdiction. This
suggests that the pure theory is unsound.

This theory, is similar to but narrower than, the approach seen in
Seventeenth Century decisions upon collateral attack (28). It involves
a mechanical test for establishing jurisdiction, which is upplicable
only at "the commencement of the inquiry" (29). Thus many procedural
errors, including breach of the rules of natural justice, as well as
mistakes of law, fact and abuse of discretion will never be jurisdictionel.
Gordon justifies this narrow formulation by assuming that certiorari has,
historically had a wider scope than at present, extending to many kinds = -
of non-jurisdictional defect. This view is extremely doubtful (30) and
except in the case of patent error of law does not represent the modern
position. However Gordon accepts that the need@ to extend this sphere
of judicial review has caused this narrow formulation to be distorted,
and the clear distinction between nullity and voidability based upon
capacity to decide to be overlooked.

This epproach which provides an & priori test of jurisdiction has
affected. the approach of both judges and writers to the concept of
Jurisdiction. Thus in R v. Bolton (1841) 60B Lord Dennison said "The
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question of jurisdiction does not depend upon the truth of falsehood of
the charpe, but on its nature. It is determinable on the commencement
not at the conclusion of the enqriry”. This dictum has been treated
as a locus classiocus supporting a narrov concept of jurisdiction dbut,
in the light of the facts of the case, which concerned a wrong finding
by justices that the defundent was a pauper end therefore eligible to
be evicted fram a parish house, is simply authority for the elementary
princinle that a wrong finding as sﬁch does not deprive a tribunal of
Jurisdiction. Similarly Griffiths and Street (31) suggest that the
distinction between voidiess and voidability may lie between lack of
Jurisdiction, determinable at the commencement of the inquiry and abuse
of jurisdiction involving defects arising at a later stage usually
involving an sbuse of discretion. The House of Lords in Anisminic v.
Foreign Campensation Commission confronted with a discrepency between
the pure theory and authority that other defects resulted in nullity
distinguished between o narrow strict sense of jurisdiction involving
a comumencerent of inquiry test, and lack of jurisdiction in a wider
sence extending to defects of motive and reasoning. It is clear
however from the speeches of Lord Reid, and Lord Pearce that the
consequences of both types of jurisdictional defects are the same. In
the Court of Appeal Diplock L. J. had employed an approach similar to,
but somevhat wider than, that of Cordon treating four types of defect
as affecting jurisdiction.

1. The authority must be properly qualified which includes absence

of bies.

2. There must (usually) be an inquiry.

The case must be of the kind described in the Statute which
descr ption includes, inter elia words identifying parties
and subject matter.

L. The determination must state whether a situation of the kina
described in the statute exists.
Except that Gordon would not regerd observance of natursl justice as a
condition of jurisdiction this approach is based upon the idea of
capacity to consider & prescribed subject matter which excludes the
imposition of restrictions as to the manner in which the power is to be

exercised. Gordon finds it "astonishing that it should ever seem
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plausible to contend that the wvey a power is used cen show that the power
does not exist. Proceedings without juris@iction are CORAM NON JUDICE,
but how can a judge be any less of a judme by merely dlundering.” (32)
It is suggested that the pure theory is tased upon e misconception
as to the meaning of capacity, end upon en unduly rigid clessification
"of defects. Capacity simply means the ability tc effect e change in e
legal relationship, and as such is as Wade shows (3%) synonormous and
not at veriance with the notion of power or authcrity. Di»loecr L. J.
in Anisminie shows thet in the context of decision msking pover the
power or capacity concerned consiets of the ehility to bring about e
stete of affeirs which those resroncible for enforcement machinery
will be bouné to recognise and to give effect. Thus the operative
moment to determine when jurisdictior exists, is, it is sursested when
enforcement becomes necesseary. Only then does.tﬁe isesue become
material, because until then no elteration in the individusls' legal
position has been mede and therefore the questicn of pover does not
arise. If this view is accepted there is no difficulty in treating
jurisdictional defects zc arising at any stage in the proceedings,
since it is when the final decision becomes effective that the necessary
requirenents of velidity nust be estahlished. It is pessitle to
distinguish betwveen defects of jurisdiction which prevent the tribunal
fror commencing its incuir,, and those whick arise st o later stege,
and this may be msterial in cases where it is souglit tc invrlidate not
merely the final decision Lut the whole proceedings sb initio. Lord
Evershed in Fidge v. Baldwin (1963) 2 ALL.ER at 88 distirguished
between & decision that is = mullity slthoush the proceedings up to its
pronouncement were proper ard effective, and situations where the e:tire
proceedinge are ineffective. This may be material in naturel justice
cases where a complete rehearing is demanded.
Apart from these considerations it doecs not seem logically necessary
to assume with Gordcn that Jurisdiction once aquired cannot be lost.
One aspect of jurisdiction is capecity to enter uporn the inquiry, but
if Parliament cen impose any limits whatsoever to the jurisdiction of
a statutory body, there is no reason vhy the Courts should not impose
standarés of fairness, relevance and procedure upon the povers of an

inferior body. The extent to which the Courts should impose such
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linitations is a matter of policy rather than logic, and this is what
distinguishes defects as to mode of exercise of nowver from lacl. of
capacity in & narrov sense. Thus Diplock L. J. in Garthweite v.
Garthwaite [ 196k F. 356 at 357 sajd that Jurisdiction, in a wide
sense, embraces the "settled practice of the Court” as to the way it
vill exercise its power. In the case of inferior tribunals this
"practice"” is imposed by Perliament or the reviewin; Court.

Finally Gordon appears to classify the varioun types of defect
in an unduly rigid manner. He distinpguishes between error of lav
and lack of jurisdiction and between the procedure and defirition of
a tribunal. It is subritted that many defectc can be classified in
alternate vays vith differing consequences. Thus bias can bve
regarded as an aspect of naturel justice and therefore as wrong
procedure, but alternatively can be treated as affecting the qualificat-
ions of the tribunal and thus es jurisdictional. This wee the approach
of the Court of Appeel in Anisminic., Similarly an error of lew can have
numerous different results. In Anisminic an error of construction
resulted in the tridbunal considering an irrelevant matter. In other
cases an error of definition may result in the tribunal considering the
vrong cubject matter as where a Rent Tribunal erronecusly decides that
the premises in question are furnished. Gordon would deny that this
type of error affects jurisdiction as this is one of the issues that the
tribunal nust consider if it is to reach e decision. %This rationale
nakes statutory liritations upon subject matter worthless. Failure to
camply with the audi alteram partem rule can be regarded as & defect
sui generis, or as a failure to comply with an implied procedural
requirement, while the categories of sbuse of noverf, unressonableness.
improper purposes, fraud or irrelevant considerations overlan
considerably, with each other as well as with requirewents as to subject
matter.

It is submitted that it is not the nature of the defect in itself
that governs the question of jurisdiction, but its effect, whetlier it
results in an infringerent of the limits to the tribunals freedor imposed
by Ferliarent ae to subject matter or by the Court as to mode of exercise.

Both types of limitation upon the exercise of power are yrira facie pernm-
issable.



The pure theory, is inconsistent with the attitude of the House
of lLords in Arisminic. Their Jordships without producing e general
forrula listed the various cotepories of defects witich produce nullity.
Ti-e include defecete subsurable under a comrencerent of incuiry test,
but elsc extend to defects of procedure, fraud the considerstion of
irrelevant matters. and the execlusiorn of relevert netters.

However, the defects where there is doubt ar to the cuestion of
veidnese and voidability, are those vhich the "pure theorr” do not
trect os jurisdictiornel. precedural errors, rnaturel justiece. error of
lav or fact, and abusec of discretion. . Cefecte subsumeble under the
Cormencerent of the inauiry test ere elvays treeted as jurisdictional.
Thus a decision taken by a person unauthorised by statute ic alwvayrs
treated as ultre vires and void (33). Problems vhieh ariee in this
arce. are caused by armbiguous classification. fametimes e tribunal is
irrroperly qualifieé oving tc e prcéedural defect and this influences
the Court in deciding whether the resuwlting decision is a mdlity (34).
A corrleint based upon failure to give a hearing could obscure a
situstion where there is unauthorised sub delegation of the power to
decide (37) and here too the effect cf the cecision may derend upon
vwhich classification ie selected.

It is submitted that the Pure thecry is not, as has teen edvocated
by its main proponant logically necescary as an exvlanation of
jurisdiction. and az a matter of policy, it fails te rrovide the Court
wvith adequate score to deal with all the defects which have been held
to be revievable.

It provides an exrlanation of only one possible recuirement of
jurisdiction, thet of dnitiel capacity. which is probably the least
common area ir which complaints occur. In the following chapters the
main categories of reviewable defect will be examined, with reference
to the influence of the nure theory, in order to determine whether the

Courts regard these as resulting in nullity.
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CEAPTER 4 __ PROCEDURAL DEFLCTS

Gordon objects to the notion that procecural defects may affect
Jurisdiction, upon the ground that miscerriages during the inquiry
cannot nullify end constitute at most, error of lav. e regards it
as illogical, firstly that a tribunal, having jurisdiction at the
outset, can subsequcntly lose jurisdiection, and secondly thet errors
of lav or procedurc should be divided into two categorites based upon
the seriousness cf tlie defect, or upon any other criterion which he
recards es artitrery (1). le cites authority to sliow that procedural
defects are not necesserily treated as jurisdictional, but nevertheless
recognises thet his contention is not rsenerally surported by the
authorities.

It has been suggested, above, thet the cormenceuent of inquiry
test ie not a necessary logicel solution teo the probler of jurisdiction.
The limits to jurisdictiorn can be set by the court, and it is when
the decision is mede and not at the cormencement of the decision
meking process that the cuestion of validitv becores relevant.  Thus
any defect occuring before that moment can, in princinle be treated
as jurisdictional. Gordon's other objection although recognising
that, as & matter of convenience, it would be wron; to treat ell
errors &8 jurisdictional, does it is sugpested put toc high & premium
upon conceptusl exactitude. Distinctions based unon de;ree of
importance, essentially value judgerents, rcsulting from en accumulation
of factors, are used throughout the law, and are frecuently a basis
for classification. This is sc for exarple in the case of the
distinction between contractusl conditions and warranties. Value
judrements of this type are & basic element in legal techniques (2), and
their Mportance is underestimated by stigmatizing them as arbitrary.

Gordon finds it "astonishing that it should seer plausible to
contend that the way a power is used can show thet the power does not
exist". Is not tiie converse position wore accepteble? All persons
having power, must operate within a minimum procedurel context. The
rules of procedure exist partly in order to define and identify the

tribunel. Thus as Dias points out (3), (albeit in a different context),
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if the reigning monarch makes a declaration with the unanimous assent
of all the members of both Houses of Parlisment assembled, for example,
at a garden party, that would not become binding. Only when the
correct procedural machinary is harnessed, is the exercise of power
meaningful. (Indeed this is perhaps the defining characteristic

of a legal system (4))

Thus potentially, all procedural defects, are capable of
nullifying. This would however be extremely inconvenient in vievw of
the technical complexities of modern statutory procedures. The
Courts therefore distinguish between those procedural requircments
which are essential to the jurisdiction (mandatory) and thosewhich
are merely directory and do not necessarily invalidate. The
distinction between them is a question of degree hased upon the importance
of the particular requirement concerned. (5)

Unfortunately apart from this wide principle, the authorities are
confused. The terms mandatory and directory are not consistantly
employed. There is authority firstly that failure to comply with a
directory provision does not effect validity at all, and gives no
ground for challenge, and that failure to comply with a mandatory
requirement makes a decision either void or voidable (6). This is
curious, involving as it does the proposition that observance of a
statutory requirement can be dispensed with without the attachment
of any sanction. Secondly there is some authority that evan a
directory requirement must be substantially complied with (7) and
thirdly that failure to comply with a mandatory provision results in
nullity, but that a decision involving contravention of a directory
principle is voidable (8). This, it is submitted is the most
acceptable approach. If mandatory procedural requirements are
essential, then they should constitute conditions to jurisdiction.

A tribunal vhich disregards these cannot therefore be regarded as
exercising the jurisdiction intended by Parliament. Failure to

comply with any other procedural requirement, even if trivial, is techn-
ically a mistake of law, and therefore, assuming the existence of
appropriate methods of challenge, should prima facie constitute a

ground for setting aside the decision. If upon a correct interpretation
of the statute the Court is of the opinion that the defect concerned
should not effect validity at all, then it can, in its discretion refuse



& remedy. This analysis has the advantage of simplicity, while
serving the seme policy ends, as the alternative approaches, and it
is subnitted that modern authority supports thic view. Many of the
decisions cited to support the proposition that failure of a
directory requirenent does not effect validity are cases where it vas
. necessary to establish nullity, and thus the possibility of the
decision being voidable was immaterial. Thus in Yailey v.
wWilliarison the plaintiff relied upon the invalidity of a regulation
whicli had not been leic before Parliament as the statute required by
vay of & defence to a prosecution. This would only suceed if the
defect made the by law void at initio. And in Howard v. loddington,
Lord ‘Penzance, holding that a decision of a Bishop under the Public
Worship Kepulation Act 18T4 was void for non complience with statutory
provisions as to time distinpuished betwcen imperative conditiomns
wiiich if not complied with result in the nullity of all oubsequent
proceedings and provisions which are 'mandatory or directory” where
“"although such provisions have not bLeer complied with, the subsequent
proceedingcs do not fail”. It wac not relevent, to determine
whether lack of a directory requirerent allovs any form of chellenge.
In more recent cases it hes been held that while failure of e
mendatory condition nullifies, defects arising out of directory
requirernents also constitute ground for reviewv. Thus in Chapman v,
Earl an application to & rent tribunal ommitted to specify the amount
of rent claimed. It was held that this was a mandatory requirement
which nullified, so that the appropriate reredy was reviev in certioreri
rather than by vay of apreal under 59 of the Tribunals and Inquiries Act
195¢. Ead the provision between merely directory the defect could have
been vaived. Considerable autliority supports the proposition that if
the requirement is directory a defect can be cured by wvaiver or
consent (9). These cases would of course be meaningless if such a
decision vas unchallengable, but in view of the proposition that a
nullity cennot be waived (10), support the viev that defects in respect
of directory procedural requirements result in a voidable decision.
Gordon cites such mses &8 evidence that no procecdural defect affects
jurisdiction (11). However, he gives very little ettention tc the
distinction between mandatory and directory requirements, and his
discussion appears to overlook the fact that in many of the cases the
question of waiver vas treated as depending upon the effect of the
particular provision upon the jurisdiction of the tribunal (12).
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In Edwick v. Sunbury upon Thames Urban District Council [196%}

1 QB 229 it was held that a notice of refusal of planning permission
vas void because it had been served outside the statutory time limit.
Salmon J. equated disregard of a mandatory requirement with nullity.

In James v. Minister of Housing(196¥)failure by & local authority to notify
-8 planning decision to the applicant was held not to nullify. Lord
Denning M.R. said (at 142) "I think the procedural requirements are
directory only. The grant or refusal of permission after two months
is not void, but at most voideble. Finally in R v. Minister of
Health ex p. Yaffe [1931] A.C. 49k & local authority improvement scheme
wvas challenged, upon the ground that certain procedural requirements as
to form had not been complied with. The scheme was protected by a
privative clause of the "as if enacted in the Act form. The House

of Lords thought that the privative clause would protect a scheme only
if what is done falls within the limits of the conditions founding

the Ministers jurisdiction. A scheme which failed to comply with
imperative requirements would not be a scheme withir the meaning of
the Act. Hovever the majority held that the scheme submitted was a
valid. The provisions not complied with were not imperative, and any
defects had in fact been cured.

These decisions support the proposition that failure to comply
with & mandatory requirement results in nullity, and that even if the
requirement is directory only, the Court can in appropriate
circumstances set aside the decision as voidable.

The only express modern authority that non complience with a
mandatory requirement does not necessarily affect jurisdiction and
nullify is the decision of the Queens Bench Division in Brayheads
(Ascot) Itd. v. Berkshire County Council [1964] 1 ALLER 149. The
applicants had been served with an enforcement notice alleging breach
of e condition which waes attached to a grant of planning permission.
They contended that the condition was a nullity in that in the initial
notice of grant no reasons hed been specified for its imposition
contrary to the statutory requirements,

It vas held that even though the procedural requirement concerned
was mandatory, it did not follov that non complience made the decision
void. It is submitted that this view is inconsistant with the weight
of authority and also inconsistent with the rationale of an imperative
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requirement. In as far as the authorities are agreed that some
procedural requirements nullify while others do not. the incomsistancy
may merely be a terminologicsl one. Nevertheless in as far as
mandatory conditions ell of which are regarded as essential require,
on this view, to be further sub-divided in those that nullify and
those that result in voidability only, it is difficult to determine
the principle upon which such a distinction should be based.
Bimilarly this view allows for the proposition that disregard of a
directory requirement does not carry any consequences whatsoever.

To regerd such defects as voidable only, allows a discretion to the
Court to uphold e decision where the defect has caused no harm or
injustice. The existing confusion-allows the same discretion to
be exercised only by way of menipulation of the terms directory,
mandatory and imperative.

The distinction drawn by the Courts between mandatory and
directory requirements suggests that mandatory requirements are
regarded as affecting jurisdiction. The general test employed is
the importance of the particular provision in the light of the
governing statute (13). Thus where the amount of rent to be
claimed was not specified in an aspplication to a rent tribunal it
ves held that the decision was void, upon the ground that Parliament
did not intend the jurisdiction of the tribunal to extend to fixing
the rent for itself. Thus the requirement was deemed to be
mandatory (14). Conversley in Francis Jackson Developments v. Hall
(1951) 2 KB 488 an application by a sub-tenant to & rent tribunal
had failed to specify the Landlord's name correctly. His lessor, had
served a notice to quit and the Landlord in his turn brought an action
for possession of the premises. A notice to quit could not take
effect vhile an application was before the tribunal. Thus the
Landlord's claim depended, inter alia upon whether the procedural
defect resulted in the applicetion being a nullity. The Court of
Appeal relying upon the distinction between directory and mandatory
requirements held that the amission did not nullify, since to have
such effect would prejudice the kind of person likely to take
advantage of such procedures, being usually without professional
advice,

Griffiths and Street (15) suggest that the distinction between
procedural requirements that affect jurisdiction and those tha%
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do not depends upon the commencement of inquiry test. Thus no defect
committed in the course of inquiry will nullify. This view, somewhat
wider than that of Gordon is not supported by the authorities mentioned
above. Other tests have been employed which are inconsistent with this.
In Cullimore v. Lyme Regis Corporation [;962] 1 GB T18, a Coast
Protection Scheme made by the defendents was made without complience
with statutory provisions concerning service of certain notices.

Edmund Davies J. held that the particular provision was mandatory and
that non complience therefore nullified. He based his decision upon
the distinction between a statute conferring powers, and one

conferring duties. In the former case procedu}al requirements will

be strictly construed whereas where a duty is involved the Court will be
more willing to treat such requirements as directory in order to facilate
performance in the public interest.

It is submitted therefore that the distinction between directory
and mandatory requirements governs that between voidness and voidability,
and that the conceptual commencement of the inquiry test offers no
acceptable solution to the problem of drawing such a distinction. It
is open to the Court in the light of its opinion as to the effect of
the defect upon the policy of the statute (16) to determine which
provisions affect jurisdiction. Non complignce with other procedural
requirements allows the Court to set aside the decision provided that
machinary for quashing exists and subject to any rules that allow the
Court & discretion to refuse & remedy.
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CHAPTER 5. _THE RULES OF FATURAL JUSTICE

The authorities as to whether breach of the bies rule, and of the
audi alteram partem rule produce nullity are in some confusion (1).
Breach of the audi alteram partem rule would not, under the pure
theory affect jurisdiction, although occasionally the somewhat
arbitrary distinction has been made between a failure of natural
justice before, and one during the inquiry (2). On the view of
Jurisdiction taken above, it is submitted that, in principle at any
rate there is no reason why observance of both rules should not be
a requirement of jurisdiction. However, even where the pure theory
is not relied upon breach of the rules of natural justice is often -
treated as a ground of review in its own right, separately from ultre
vires (3). This can of course be accounted for in view of the
intrinsic importance of natural justice, but apart from expository advant-
ages such classification is inconsistant with the general principle
that review, apart from ultra vires, is only justified where the
defect concerned is patent, which is unlikely to be the case where
natural justice is concerned (4).

It is possible to classify natural justice within the ultra vires
principle, as a species of procedural ultra vires (5) or in the case
of the bias rule as a matter affecting the qualifications of the
tribunal (6). However the mode of classification within the ultra
vires principle is a somevhat sterile question. If breach of natural
justice produces nullity, it must, however classsified, be regarded as
a head of ultra vires.

Before examining the modern authorities, it should be noticed
that an historical objection, exists in the case of both rules of
natural justice, to regarding such defects as jurisdictional Gordon
cites authority, purporting to show that bias and failure to hear vere,
before the end of the Rineteenth Century, treated as error in fact, a
non jurisdictional defect, which was remedied by the writ of error (7).
This remedy did not lie to all inferior tribunals (8) and Gordon argues
that error in fact was remedied by certiorari in situations where the
writ of error did not lie. Thus despite the obsolescence of writ of
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error (9) error in fact is theoretically still available as a ground
Justifying the issue of certiorari.

Both these assertions are only tenuously supported. There is
authority from the Seventeenth Century that bias (10) and the audi
alteram partem rule (11) go to jurisdiction and result in nullity, and
from the middle of the eighteenth century it has been established that
non jurisdictional defects were reviewable only if patent (12) but
that the record could be traversed vhere lack of jurisdiction was
alleged. Both bias and failure to hear are unlikely to be disclosed
by the record. Gordon is of the opinion however, that extrinsic
evidence vas available to show error in fact. However the authority
he offers consists in the main of bias cases, vhich were often
treated as involving jurisdiection. In certiorari cases the face of
the record rule has been relied upon without distinction between the
tvo kinds of non-jurisdictional defect (13). )

Secondly even assuming that extrinsic evidence lay for error of
fact (14), it is by no means certain that certiorari did so. Gordon
admits (15) that "it is almost impossible to find any clear reference
to error of fact .... in connection with certiorari proceedings'".
Thus, as extrinsic evidence was necessary to show bias, want of
Jurisdiction could well have formed the basis for intervention by
means of certiorari. Yardley distinguishes between courts of common
lav and statutory tribunals denying that in the latter context bies
was to be regarded as error of fact (16). He argues that the concept
of error in fact is now defunct.

It is submitted therefore that the earlier authorities should be
treated with caution. Moreover even if natural justice has not
alvays been treated as jurisdictional, . - the meaning of jurisdiction
has fluctuated from the seventeenth century to the mesent day, and
thus there is no reason in principle why both bias and failure to
hear should not today be among the heads of ultra vires.

The two rules will be discussed separately.

Bias

The authorities supporting the proposition that bias results in
a voidable decision are not impressive. In modern times the issue
has not directly risen for determination. Nevertheless in Metropoliton
Property Co. v. Lannon (1969) vhere a decision of a rent tribunal
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was quashed by certiorari, Lord Denning M.R. regarded it as an
inarguable proposition, that a biased decision was voidable only.
Only six decisions can be regarded as firmly supporting this
proposition (17) and each of these is inconclusive as authority.

The leading case is Dimes v. Grand Junction Canal, an appeal from
a decision of the Lord Chancellor declaring that the respondent
Company was & beneficiary in a certain estate. It was argued that the
Lord Chancellors decree was vitiated by bias, as the Lord Chancellor
held shares in the respondent company. The issue of voidness or
voidability was material as, before the appeal, the applicant had
given notice that he intended to treat the respondent company as a
trespasser and took steps to impede its use of the land in question.

It was held by Parke B, speaking for the judges of England, to whom
the question had been referred that the Lord Chancellor's decision was
voidable only, and thus effective until set aside on appeal. However,
this was unnecessary for the result, since the Vice Chancellor, whose
decision was not effected by bias, had made an order in the lower Court
vhich had the same effect as that made by the Chancellor, and this
prevented the respondent from being a trespasser, Moreover the
decision in this case has been distinguished (18) on the basis that the
decision in question was that of a superior court, the decisions of which
can in practice only be voidable and not void. A superior court has
jurisdiction to determine the limits of its own jurisdiction, and thus
any wrong conclusion can itself only constitute error within jurisdiction
(19). In addition, the decisions of superior courts are not reviewable,
but challengaeble in direct proceedings, only by way of appeal. (Perhaps
a gross or manifest excess of jurisdiction could be treated as a nullity
in collateral proceedings). Parke B, emphasised the inconvenience that
would result if the decision was treated as void. This applies vhatever
defect is in question, and is only aisignificant argument in circumstances
vhere the nullifying defect is latent, highly technical, or in some
other way not likely to be detected by a person relying upon the decision.

The other authorities rely heavily upon Dimes, and thus are affected
by the inconclusiveness of that decision. Phillips v. Eyre, although a
distinguished authority upon other matters involves in this context no
more than an obiter statement that a person vho acts under the authority
of & biased judgement cannot be trested as a trespasser, and that an
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appeal or writ of error is the appropriaete remedy. R v. Galway J.J.
vas an attempt to quash an acquitted by quarter sessions for bias.

If the decision was void, it was argued, that the accused could be
tried again, whereas if it was voidable the double jeopardy principle
wvould apply and the accused would go free. It was held that the
decision was voidable only and thus the accused having been "put once
in peril” could not be retried. However Pallas C.B. for obvious policy
reasons expressly treated attempts to set aside acquittals as sui
generis, regarding bias as generally affecting jurisdiction. It is
suggested that the double jeopardy principle does not necessarily
turn upon the classification of a decision as void or voidable, but

upon the question of whether, as a matter of fict a person has been put

at risk of conviction by the institution of proceedings against him.
Thus only where proceedings are manifestly a sham or illegal would the
accused not be proﬁected by the double jeopardy rule. R v, Simpson
vas another double jeopardy case, where certiorari was sought to quash
an acquittel by justices. Here the disqualification was statutory and
thus the question of natural justice was obiter. The majority of the
Divisional Court based its refusal to quash the acquittel upon narrover
grounds than that of the void, voidsble distinction. Singleton. L.J.
thought that a plea of autrefois acquit in any later proceedings was the
appropriate remedy, and that this would be lost if the acquittal was
quashed. This left the issue open, but nevertheless his Lordships
reasoning suggests that he considered the acquittal voidable only.
Ballaiche J. however found himself, upon policy grounds, reluctant to
quash an acquittal, and contented himself with saying that the decision
was not "obviously" lacking in jurisdiction. This is consistent with
the suggestion made above.

A more general authority is the decision of the Court of Appeal in
R v. Commissioners of Sewers of Essex (1885) 1k QBD 561, where an order
by the Comissioners to the applicant to execute certain repeirs was
quashed for bias. It wvas held thet the order would be.quashed for the
future, but that this would not entitle the applicants to recover
expenses for vork already undertaken in o'bedieﬁce to the order, since
these were incurred as & result of an "existing legal obligation'.
Under the governing provisions however, individuals were bound to pay
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for repairs, as long as the commissioners were "acting within their
jurisdiction". However even without this express provision, no order
made by the Commissioners would be effective if outside jurisdictionm.
Therefore in order to give this statutory provision any force at all, it
is suggested that it should be construed as providing a different test
of jurisdiction to the one that would otherwise operate, perhaps one
limited to the narrow meening of jurisdiction as capacity over persons,
place and subject matter. If this is so, then bias would not, in this
sense and context, destroy jurisdiction.

Finally, the case most frequently cited in support of the principle
in Dimes is Wildes v. Russel. A justices clerk brought an action to
recover salary, after he was dismissed fron office by the Quarter
Sessions, ecting under statutory powers. His allegation that certain
members of the Court were disquelified by bias, was rejected and thus
the issue of voidness or voidability was obiter. It is clear however
that his quasi contractual action could only have been successful had
the decision been void. It was stated that if the decision was
vitiated by bias, it would be voidadble only.

A part from these decisions a number of other cases indicate that
bias can be cured by waiver or comsent. (20) This suggests that bias
does not effect jurisdiction. Nevertheless waiver may be regarded es
relevant to the issue of a remedy to a particular individual, and thus
based upon different considerations than those governing the effect of
the invalidity (see Chepter 10 below). In one case, R v. Williams 1914
1 KB 608 it was expressly stated that the conduct of an applicant (for
certiorari) can preclude him from relief, whether the decision is void
or voidable.

A lerge number of modern cases on the other hand suggest that bias
can be regarded as a jurisdictional defect (21). In eddition to the
express dicta, the need to show bias by extrinsic evidence, coupled wit~-
the rule that except for patent error of law the Courts power to review
decisions of inferior bodies must be founded upon jurisdiction (22)
suggests that both rules of natural justice are but regarded as
jurisdictional. The alternative is to regard natural justice as sui
generis, not governed by the face of the record rule, but nevertheless
not constituting a jurisdictional Qefect. It is suggested that this
solution is unnecessary.
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There are a mumber of express dicte to the effect that bias
produces nullity. The Court of Appeal and ¢ majority of the House
of Lords accepted this in Anieminic v. Foreign Compensation
Commission 1969 2 A.C. 147 and in ex parte Perry 1956 1 (L 229 at
227. Godderd C.J. said "If certiorari is moved because of the bias of
e justice, the theory thut lies behind that is that ..... the justice
hes no jurisdiction”.

In Cooper v. Wilson [}931] 2 OB 305 tue iasue wus directly
relevant. ‘The plaintiff hed been disrissed from the Liverpool Police
Force by the Chief Conntaltle, and his appeal apainst this decision
wus rejected by the ¥Watch Corrmittee. He then sousht a declaration
that the decision of thie Watelh Comnmittee was invalid, inter alia for
bias. The respondents argued that the applicunts proper course vas
to exercise his stntutory right of appreal to the Lome Secretary. In
rejecting this the Court of Appesl based ite reasoning upon the nullity
of the decision. Greer L.J. said (at 321) "It would VYe idle for a
plaintiff who ies allegin; that he has never Lieen disnissed to appeal
to the Secretary of Stute.” Ee also repgerded & declarastion that the
offeuding decision wus null and void, as an appropriate remedy. Scott
L.J. ulso made it clear that he regarded the decision as & nullity.
Eowever there wus an slternative basis for the decision in thet the
Court vas of the opinion that the applicant hed effectively reéigned
Vefore the purported discissal, whiclh was for that reason & nullity.

Thus the modern decisious are indecisive. One reason for this
is that the majority of bius ceses consist of certiorari applications
to quesh decisions of licencing Justices and other judicial tribunals.
In these casee the distinction between void and voidable is irmaterial,
certiorari lying in both cases. However in Metropolitan Property Co.
v. Lannon, (above) tlhe Divisional Court doubted whether an appeal under
Bection 9 of the Tribunal and Inquiries Act 1958, was eppropriate to
challenge & biased decision of & rent tribumal. Certiorari was
regarded as the appropriate remedy. This/ks only explicable upon the
basis that the defect was Jurisdictionsal and that no appeal can be
fron a nullity (23). Where the point bas arisen discussion is
perfunctory. In R v. Rand [186€J 1 B 230, Blackburn J. (at 233)
considered that pecuniary biss would make a justices' certificate a
nullity, but that this may not be sc in the case of other types of



bias. Apart from the extent of interest required to disqualify there
is no reason to distinguish between the various kinds of bias.,

Cases involving dismissal from trade or professional organisations
are more significent. In Taylor v. National Union of Seaman [i9677
1 WLR 532, the plaintiff was dismissed from his post as a Union )
Official in breach of both the bias and the audi alteram partem rule.
His dismissal was, without distinguishing between the two aspects of
natural justice treated as a nullity. Nevertheless the Court
refused, perhaps as a matter of discretion to issue the declaration
asked for, since this would amount to specific performence of a master
and servant contract, and would since the plaintiff had obtained other
employment be somevhat unreal. Similarly in Allinson V.G.M.C. 189k
1 QB 750 where the plaintiff sought an injunction to prevent his name
being removed from the medical register pursuant to a decision of a
disiplinary tribunal, Lord Esher M.R. said that participation in the
decision by a biased person would render the decision "wholly void".
It is submitted that the approach of Lopes L.J. is correct in that he
regarded that the matter as one of capacity. This is consistant with
Diplock L.J.'s view in Anisminic (above) and mekes it clear that bias
naturally falls within the ultre vires principle.

It may be possible to reconcile these conflicting groups of cases
upon the basis of Blackburn J.'s dictum (above) in R. v. Rand, by
distinguishing between pecuniary and other types of bias, or between
purely technical disqualifications and situations where there is a
"real likelihood of bias" (24) the latter category of defects being a
serious abuse of pcwer and therefore jurisdictional. There is little
to be gained from such a distinction, and it is therefore submitted that
there is sufficient authority to support the proposition that a biased
decision is a nullity. Thissa conceptually satisfactory solution,
since both rules of natural justice are treated as generally analogous
to heads of ultra vires rather than to patent error. Moreover the
policy of the law is better served by this analysis with its emphasis
upon the serious nature of & breach of natural justice.
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Audi_Alteram Partem

-he prineciple authorities on the question of feilure to hear
support the proposition that this defect produces nullity (25). As
in the case of bies there is no reason in principle why this should
not be g0. Nevertheless there is same authority that, in order to
neet some of the difficulties arising from a failure to hear, breach
of this rule produces a voidable decision only (26). As in the case
of bias express statements are infrequent, but unlike bias cases, a
large number of decisions exist which are explicadble only upon the
assunption that a decision in breach of the audi alteram partem rule
is void.

Ridge v. Baldwin [iQG?] 2 ALLER 6€ is the leading case. The
‘House of lords held by a majority (Lord Devlin and Lord Evershed
dissenting on this point) that the dismissal under stetutory provisions
of a Police Chief Constable without a heering vas a nullity, so that
his exercise of a statutory right of appeal to the Home Secretary was
also void, and could not amount to a vaiver of his right to challenge
the decision in the Courts, even though under the relevant legislation
the decision of the Home Secretary vas made 'final".

Lora Hodgeson said (at 116) "The decisfon taken by the Wateh
Cormittee vas at all times a nullity, and nothing that was done
thereafter by vay of appeal could give it validity ..... In all the
cases vhere the courts have held thet the principles of natural
Justice have been flouted I can find none wvhere the language doesnot
indicate ..... that the decision impugned vas void".

Lord Evershed thought the decision was voidable, but cited no
authority in support. He thought that this analysis was necessary
in order to preserve the discretion of the court to refuse relief
vhere no injustice hes been done. This conflicts with the generally
accepted opinion that bdbreach of natural justice is wrongful per se,
vhether or not any additional harm or injustice results (27).
Moreover the question of relief depends upon the rules governing the
remedy vhich is sought. Even though a decision is a nullity the
Court, if & recedy is discretionary may refuse to issue it (28). The
tvo issues are logically separate. Lord Evershed was also of the



opinion that certiorari cannot lie to quash a void decision (at P.89).
This issue will be discussed below (see Chapter 10). If this is
correct, however, it would seem that few jurisdictionel defects would
be, in Lord Evershed's sense, capable of producing nullity, since
certiorari is well established as a means of exposing jurisdictional
defects (29).

The opinion of the majority, has been generally followed (30).
But in Durrayapah v. Fernando [1961] 2 A.C. 337 which is the only
subsequent decision of the highest tribunal, where the point has
arisen, Lord Evershed's viev was preferred by the judicial committee
of the Privy Council. A Municipal Council in Ceylon had been
dissolved by a Ministerial order. The Council itself did not challenge
the decision but the Mayor who had lost his office applied for
certiorari upon the ground that the decision was in breach of natural
justice. It was held that the dissolution was invalid but, that it
was voidable only, and therefore could be set aside only by the
person who was its direct object, dn this case the Council, against
vhom however it could be regarded as void ab initio. The purpose of
this analysis was clearly to prevent a third party from obtaining a
remedy if the person primarily effected did not wish to challenge the
decision. As Wade points out (31) this result could have been
achieved by utilizing locus standi rules, or the discretionary nature
of certiorari. Instead of this the Privy Council introduced three
difficulties into this area of law. Firstly the decision clearly
conflicts with Ridge v. Baldwin. The Judicial Committee construed the
opinions on that case as forming & majority in favour of voidability.
Lord Morris' speech was relied upon to produce this, since certain
passages can be construed as signifying that a decision in breach of
natural justice wes voidable. However his Lordship merely pointed
out thet the terms void and voidable must in this context be used with
care, since even a nullity must at some stage be declared such by a
Court, othervise the decision, being enforceable by the executive will
be de facto effective (Eee Chapter 1 above). This is & truism
applicable to all defects. Nevertheless the Privy Council, giving a
narrowver meaning to lord Morris's words distinguished between decisions
that were void and others only voidable, placing those in breach of
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natural justice in the latter category.

Secondly, it is not clear that, even if a decision is voidable,only
the person against whom it is made can challenge it, and thirdly their
Lordships statement that a voidable decision is void ab initio as
against that person is tantamount to giving the quashing of e voidsble
decision retrospective effect. These issues will be discussed below
(Chapters 10 and 11).

By relying upon Lord Morris' truism the Privy Council have
obscured the main purpose of the distinction between void and voidable,
is that, when challenged in the Court, a void decision should be
treated as far as possible as if no legal consequences can flow from it,
wvhereas a voidable decision can be given a limited amount of legal
efficiecy:.

Durrayapaeh v. Fernando has been criticised, and in New Zealand,
expressly treated as erroneous (32). The House of Lords in Anisminic
(above) stated, obiter, that breach of the audi alteram partem rule
results in nullity, and this is supported by the authorities before
Ridge v. Baldwin. The frequently quoted dictum of the Earl of
Selbourne in Spackman v. Plumstead Board of Works (10 App. Cas. 229 at
240) that "there would be no decision within the meaning of the
statute, if there were anything of that sort contrary to the essence
of justice'" has been reflected in the decisions. Thus in Bmith v. R
(1878) 3 App. Cas. 614 the forfeiture by the Crown of a Colonial
lease was held to be & nullity that could be collaterally impeached
because, in the absence of a hearing the Crown had no duty to act.

In several cames actions of trespass have suceeded concerning the
enforcement of local authority decisions teken without a hearing (33).
Although no express statements were made, the absence of any formal
quashing of the orders concernedchows that these decisions can only be
explained upon the basis of nullity.

8imilarly in Capel v. Child (1850) 16 QB 162, Bonaker v. Evans
(1850) 16 QB 162 and Osgood v. Nelson (1872) LR 5 H.L. 636, actions for
money had and received were regarded as appropriate remedies for loss
of office without hearing.



The concept of nullity was applied in an extreme manner in Wood
v. Woad (187h) LR 9 Exch 190. The plaintiff was expelled from a
mutual insurance society without a hearing and brought an action for
damages against the committee. It was held that the decision was a
nullity, and as such it could have no effect upon his lepel position.
Therefore still being & member of the society he had suffered no loss
"The act of expulsion was really of no effect at all" Per Kelly CB
at 199.

Clearly the decision supports an inconvenient general principle,.
and takes logic to an illogical extreme. It is submitted however
that Wood v. Wood is authority merely for the proposition that an
invelid decision does not constitute a cause of action in itself.

This applies vhether the decision is void, or voidable, with the
possible exception of melicious decisions within jurisdiction. (See
Chapter 9 below). Had the plaintiff actuelly been refused any
benefits due to him as a member of the society he would have hed a
remedy in contract, under the normal rules governing collateral
attack. Moreover an action for a declaration that the expulsion was
void would, today, be an appropriate remedy.

Nevertheless it is possible to argue that the concept of nullity
does not govern decisions involving contractual as opposed to statutory
powers. A decision in treach of natural justice involves a breach of
contract, whether void or voidable, assuming the existence of an express
or implied (34) duty to hear. The reasoning in Wood v. Woad suggests
tLat breach of contract occurs only if the decision is voidable.
However the rules of contractual bodies, such as trade unions, are in
fact analogous to legislation, being subject to judicial review in the
interests of public policy, which is frequently exercised in terms of
the Ultra Vires Doctrine. Lord Denning has remarked that trade union
rules are akin to by-laws (35) anhd this analysis has been confirmed in
the recent case of Edwards v. S.0.G.A.T. (1970) vhere the Court of
Appeal held that the rules of natural justice are applicable to
expulsion from a trade union despite their purported exclusion by
contract. lord Denning M.R.'s reasoning was based upon the existence
of a right to livelihood and the ultra vires doctrine. Bachs L.J.
however based his judgement upon the ordinary lew of contract, regarding
a term excluding natural justice as being void as a matter of public
policy. If Lord Denning's view is correct, then the rules of natural
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justice are binding, independently of contract, and thus it is meaningful
to regard e decision in breach of them as & nullity, and ineffective
to terminate the relationship.

Even where no status arises from membership, of a domestic body.
it is still meaningful to treat A decision of expulsion in breach of
natural justice as void, since any attempt to enforce it would then
constitute repudiation, vhich terminates the relationship only if
accepted by the other party. If the deciesion were not void, the
relationship would be terminated, but er-action in damages would lie
for breach of contract. It is doubtful whether natural justice is
applicable to decisions other than those involving expulsion (36),
but if decisions imposing other seridus:.penalties are subject to
these rules, it is submitted that the decision itself being void, any
atterpt to enfcrce it would constitite breach of contract. This is
consistant with Wood v. Woad above.

Only in the case of the ordinary master and servant relationship
does the concept of nullity seer inapplicable. However it is doubtful
vwhether natural justice is applicable in this context (37) in the
absence of a status relationship arising out of statutory protection
of the employment. If natural justice is applicable, violation of
the rule can at most constitute breach of contract, since repudiation
per se, terminates the relationship, the Courts being unwilling to
order re-instatement (38). Possibly the position of the private
employee might be open to reconsideration in the light of recent
develorments in the related area of Trade Union decisions and also
in situations involving expulsion from Universities. The notion of

status appears no longer to depend upon procedural protection.

It is submitted that breach of both rules of Natural Justice
results in nullity. Both are restrictions upon decision making power
imposed by the Courts. Neither can be classified as mere ''mistakes”
within jurisdiction. Both can be established without the limitation
of the face of the record rule. The decisions generally support this
proposition. Arguments in favour of voidability proceed upon the
basis that this is necessary to preserve judicial discretion as to the
issue of remedies. This will be discussed below (see Chapter 10).



Decisions already mentioned show that the Courts are prepared to treat
questions of remedy and discretion as divorced from the question of
nullity.
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CHAPTER 6. _ ABUSE OF JURISDRICTION

It is not olear whether abuse of jurisdiction results in mullity.
Most authorities woul:l regar:s it as a vitiating defect, but there is
little agreement as to its classification, and indeed as to what defects
can be subsumed under this head,

Many commentators subdivide the ultra vires principles into lack
of jurisdiction anc abuse of jurisdiotion (1) anl there is House of
Lords authority for distinguishing between jurisdictional defects in
the narrow sense of incapacity to commence the proceedings, and in the
wider sense, embracing defects of motive or reasoning, fraud¢, improper
purposes, taking into account irrelevant considerations or failing to
take into acocount relevant considerations (2). There has, however,
been little examination of the purpose (if any exist apart from
oonvenience of olassification) of this distinction and the authorities

are inoconsistent as to the terminology used to describe the kind of
defect involved. .

Some aulhorities, particularly in loocal Government cases treat
the issue as one of reasonableness (3). Lord Reid in Kingsbridge
Investments v Kent C.C. 1970 1 ALL.ER 7O in discussing the effect
of a Local Authority planning condition said that, to be valid a
condition must not be ultra vires and must not be unreasonable, In
Roberts v Hopwood 1925 A.C. 578 Lord Wrenbury said (at 613) ™A person
in whom is vested a discretion must exercise his discretion upon
reasonable grounds."

However unreasonableness is probably insufficient as a justification
of the Courts intervention (4). Other authorities list specific grounds
upon which review can be based. De Smith Gistinguishes acting for an
improper purpose, whioh includes fraud, teking irrelevant factors
into oonsideration or failing to take relevant factors into consider-
ation, and unreasonableness., These grounds for review apply to
administrative (5), judioial (6), and legislative (7) powers, although
in the latter oase unreasonableness Mas been confined to Local Authority
byelaws as opposed to ministerial regulations. . . Garner uses the
general term "bad faith™ to cover these categories, but it is submitted,
that unless this ground for review is restrioted to wide discretionary
powers, the machiavalian undertones in the term are inappropriate to

- desoribe situations such as that in Anisminic where a genuine mis-

construction of a technical term resulted in a decision becoming ultre
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vires on the grounds that the Commissions error has resulted in a
decision based upon irrelevant considerations. Bad faith should be
oconfined to actual fraud or dishonesty as suggested by Lord Greene
in Point of Ayr Colliaries v Lloyd George 1943 KB at 547.

These various ocategories overlap. Fraud is one kind of improper
purpose. Improper purpose in turn ocan be treated as one kind of
irrelevant consideration although there may be a difference of degree
between the two categories. It is not clear that, despite the diotum
of Lord Greene in the Wednesbury Case that unreasonableness is a
ground for review in its own right., In the leading decisions on
unreasonableness the test the Courts used was, in fact based upon the
relevance to the statutory polioy of the factors teken into acoount
by the authority. Thus in Roberts v Hopwood the wage award was
"unreasonsble” because the authority had based its calculation upon
social welfare considerations, a factor regarded by the House of
Lords in 1925 as irrelevant (8). In Hall v Shoreham 1964 1 WLR 24O ",
the Court of Appeal applying a test of unreasonableness and one of
irreleventy held a planning oondition void, as imposed partly for the
unauthorised purpose of avoiding the payment of compensation,
Similarly in Padfield v Minister of Apriculture, 1968 A.C. regarded
by Wade as an assertion of the power of the Court to interfere with
unreasonable executive action, the defect actually involved was the
admission by the Minister of politiocal policy oonsiderations in
dealing with statutory provisions concerning the interests of the
milk producing community. It is difficult in practice to visualise
a deocision that is suffiolently unregaonable t0 warrant interference
and &t the same time impeccable in respect of the relevancy of its
reasoning. Lord Read appeared to recognise this in Westiminster Bank
v Beverley 1970 2 W L R 645 when he said "Unreasonableness is not
an apt description of action in excess of power, and it is not a
very satisfactory description of action in abuse of power", In that
case the House of Lords held that a Ministerial decision confirming
the refusal of planning permission by a Local Authority was not
unreasonable and an abuse of power because the factors taken into account,
in partioular the financial burden upon the ratepayers were (per
Viscount Dilhorne at 647) "a material consideration", (9)



It is submitted that unreasonebleness is not an independent head
of ultra vires but is importent rather to Getermine whether one of the
more specific heads of abuse of power should vitiate a decision.
Improper purposes, irrelevant considerations do not vitiate per se,
but only if they materially affect the decision, (10) if the decision
cannot reasonable be justified in the lipght of legitimate considerations
or purposes. In Walkers decision 1944 KB 66k the same irrelevant
consideration wvas taken into account as in Roberts v. Honwood, but
nevertheless the wage awverd wees held valid on tlie grounds thrat,
despite the irrelevancy the sum fixed was reasonable.

Megaw J's dietum in Hanks v. Minister of Housing and Local
Government 1963 1 QB provides the most useful approach to the
clessification of abuse of power. In eriticising the rultinlicity
of workds used to describe the categories of abuse of power he regarded
the essential criterion as the relevance to the statutory purposes
of the considerations taken into aeccount in reaching the deci:cion.
Improper purposes, fraud, unreasonableness are all aspects of the
overall requirement of relevance. There is one possible qualification
of this. Despite some inconsistencies in the authorities (11) it is
reasonably clear then an improper purpose will only vitiate if it is
the main or dominant purpose of the decision (12) although in Webd v,
Minister of Housing and Local Government (above) the Court of Appeal
squashed & compulsory purchase order vitiated by the inclusion of
more land than wes required for the authorised purpose. The improper
purpose was substantial but could not be described as dominant.

A subsidiary purpose even though not authorised will not vitiate
(13). This test hzs not been used in irre¥evant consideration cases
vhere the inclusion of any material irrelevency justifies review,

Thus if an improper purpose not being dominent fails to satisfy the
test, the defect, if it affects the decision in any wey could be
reviewable under the head of irrelevant considerations. The cornverse
is not the case. An irrelevant consideration could not be reviewable
es an improper purpose unless dominant. Thus irrelevant considerations
is a wider category than improper purposes and therefore unless the
effect of classifying a defect as improper differs from that in the

case of irrelevant considerations there appears to be no need for
improper purposes as a ceparate category. However it will be suggested
that the line between voidness and voidibility lies between improper
purposes and irrelevant considerations, and that improper purposes is
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a jurisdicitonal defect whereas an irrelevant consideration is error
within jurisdiction. Therefore in discussing the authorities abuse
of power will be subdivided into Improper Purposes, Fraud and irrelevant
considerations.

The authorities on the question whether abuse of power goes to
jurisdiction and produces nullity are inconsistent, partly because of
the influence of the narrow, and it has been suggested, fallacious
commencement of inquiry test and partly because the imrlications
of the overlapping of the various caterories have been insufficiently
explored.

There is strong authority that improper purposes produces nullity.
There is also authority suggesting that "irrelevant considerrtions”
produce nullity. Here the cases are not consistent, and the law is
seriously confused bty & large body of cases which treat taking
irrelevant factors into consideration as error of law, reviewable
only if on the face of the record (14). 6imilarly decisiors based
on insufficient evidence have been held erroneous in law (15) although
this kind of defect is closely connected with, if not synomonous with
failing to take relevent considerations into account.

As regards improper purposes, it was said in Short v. Poole
Corporation 1926 CH GO at 88 that "if an attempt is made to exercise
powers corruptly, for some improper purpose, such an attempt must
fail. It is null and void". The decision of Webb v. Minister of
Housing, (discussed above) where, & coast protection escheme involving
the exercise of coampulsory powers for purposes not within the governing
legislation, was collaterally impeached by means of a challenge to
a compulsory purchase order to which the scheme was a condition
precedent can only be explained on the assumption that, subject to
express statutory provisions, the scheme was a nullity.

Similarly in R v. Paddington and St. Marylebone Rent Tribunal

1949 1 ALLFR T20 a Local Authority had, for policy reasons, referred
entire blocks of flats to & rent tribunal instead of dealing with
individual contracts, as envisaged by the governing legislation. As
a result it was held that the reference was a nullity since the
unauthorised purpose constituted a failure to exercise their powers
under the Act. There being no reference upon which to base the
tribunal's jurisdiction, the rent assessment wes & nullity. This

would not have been the same had the decision been voidable only.
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Other authorities indirectly utilise the nullity principle in
improper purposes cases by permitting such decisions to be collaterally
impeached by means of an action in tort where public authorities
justify the infringement of private rights by reliance upon statutory
powers vhich they have exercised for the wrong purpose (1€). Decisions
involving challenze under statutory proceduree providing for review
upon the ground that the decision concerned.is "not within the powers
of the act", treat improper purposes as a head of ultra vires under
this provision (17).

The only important authority to the contrary is the majority view
of the House of Lords in Smith v. East Elloe R.D.C. 1956 A.C. 736
vhere the validity of a compulsory purchase order made by the Local
Authority as the result of the fraud of the clerk was iq question.

A privative clause allowing review on limited grounds inecluding ultra
vires governed the decision, preventing challenge after the expiry

of six weeks. A majority held that this clause was effective to
prevent all challenge after that period, (this point will be considered
below) and a different majority thought that even within the time

limit "bad faith" could not be reviewed, since this did not involve
the decision being "outside the powers of this act".

Lord Reid (at 762) distinguished misuse of power, both bona
fide, and mala fide, from ultra vires 'the order is intra vires
in the sense that what it authorises to be done is within the scope
of the act under which it is made".

Lord Redcliffe (at769) emphesises that an order made in bed
faith is not & nullity and "is an act capable of legal consequences.
It bears no brand of invalidity upon its forehead, and until it is
squashed or otherwise upset, it will remain as effective for its
ostensible purpose as the most impeccable of orders”.

This suggests that the House of Lords were utilizing a narrow
concept of jurisdictional error, but if so, it is difficult to
understand the basis upon which review would havc been possibdle
had the privative clause not been operative, since the fraud did not
appear on the record even if the particular order could have been
treated as "judicial" for certiorari purposes.

Bmith v. East Elloe was criticised by the House of Lords in the
Anisminic case (above) (18), and the decision is readily distinguish-
tble since the fraud involved wvas not that of the Council itself but

of its clerk who procured the compulsory purchase order. Thus
vis a vis the Council the decision in question was not defective for
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fraud, or improper purposes, but at most for taking, unwittingly an
irrelevant factor into account.

It is suggested therefore that a decision based upon improper
purposes is a nullity.

FRAUD

Two distinct situations must be considered; firstly where the
deciding body itself reaches a fraudulent decision. If improper
purposes nullifies then a fortiori the same is true in the case of
fraud which is a particular kind of imp:oper purpose with the additional
element that the purpose is known to be improper by the deciding body.
Lord Morton in Smith v. East Elloe (above) refused to distinguish
'improper motives bona fide from those mala fide,' regarding each as
capable of being jurisdictional.

The second situation is where the fraud is committed by ea third
party as in Lazarus Estates v. Beasly 1956 1 All ER 341, where a
Tribunal awvarded a rent increase as a result of a fraudulent declaration
by the landlord. Here there are dicta that fraud nullifies. In that
case, Denning L.J. said ' if the declaration is proved to be false or
fraudulent it is & nullity and void, and in Harrison v. Southampton
Corporation (1853)4 D C M2 G 137, & decision of an Ecclesiastical Court
vhich had been obtained by fraud was treated as a nullity after a lapse of
fifty years. However, the doctrine of the bona fide purchasor appears
to protect a person acquiring esthird party upon a judgement in rem which
is obtained by fraud (19). This would not apply where third party
title through a void contract is in question.

It is subtmitted that fraud in this situation does not necessarily
nullify. If the deciding body is not a party, the fraud operates,
as in Bmith v. East Elloe a8 an irielevant factor which it has unwittingly
taken into account. The same consequence a&s in other irrelevant
considerations cases should therefore apply. One situation might be
distinguished; that where a fraudulent declaration or statement is made,
vhich is necessary to found further proceedings such as application to
a Rent Tribunal. Here the ultimate decision will be vcid, ac in Lagzarus
Estates v. Beasely, and R v. Paddington Rent Tridunal (above) the fraud
making the Landlords declaration void, which resuited in the Tribunal
having no juriédiction to proceed, for failure of an essential
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condition precedent. Thus the decision is void, not for fraud but
for procedural ultra vires. '

Fraud will therefore be regarded, not as & ground of invalidity
in its own right but as a quality which brings the exercise of a
pover within the ambit of one of the other recognised categories of
invalidity.

Irrelevant considerations

“here is, in principle, no reason why a decision based upon
irrelevant factors should not be ultra vires and void. Powver can
be limited by a sphere of relevence &s well as by subject matter.
Gordon's objection to this stems from his insistence that jurisdiction
is a matter of capacity to proceed, determined at the commencement of
the proceedings, and that, it is illogical to maintain that jurisdiction
can, once established, be lost.

These difficulties are avoided if, as argued above, the operative
moment to determine the question of proceedings is regarded as being
the conclusion, not the commencement, of the decision making process.
It is only then that all the conditions for an enforceable decision
are present. An order which the tribunal is not empowered to make
can no more be enforceable than a decision affecting the wrong subject
matter. Jurisdiction means only power to make & statement or perform
an act which will be legally binding and enforceable by the executive
(20), and if any requirement of jurisdiction is absent, at the time
the decision should become enforceable the decision is void.

In Anisminic Ltd., v. Foreign Compensation Commission [;969} 2 A.C.
1847 a majority of the House of Lords considered that failure to
consider relevant matters or the consideration of irrelevant matters
vas & jurisdictional defect, which produced a nullity 'that was no
decision at all' and could not be protected by a privative clause (21).
The Commission was obliged to certify an applicant as entitled to share
in the compensation fund if a specified number of conditions were
satisfied, the relevant one being that the owner of the land concerned
and any person who became successor in title to the owner should be a
British National upon a certain date. As a result of vhat their
Lordships regarded as a misconstruction of the term 'successor in

title', the Commission held that the applicant was not entitled to
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participate in the fund since its interest in the property concerned
had been assigned to an Egyptian Company which was treated as
successor in title. It was held that, upon a true construction of
the legislation, a successor in title could not include a person
existing contemporaneously with the original owner, and so, ex 1'
hypothesi the nationality of a successor in title was not relevant
vwhen the original owner wes the applicant. Thus, in requiring the
nationality of the Egyptian assignee to be established the Commission
had taken an extra, unauthorised, factor into consideration.

Similarly in R. v. St. Pancras Vestry (1890) 24 QBD 371 failure
to consider relevant matters and consideration of improper matters
wvas equated with refusal to crercise jurisdiction and mandamus
lay upon the assumption that no operative decision had been made (22)
and in R v. Weymouth Licencing J. J. ex p. Sleep[;9hg]L KB 465 at
472, 4BO where an application for a licence was refused on irrelevant
grounds, the availability of mandamus was based upon excess of
Jurisdiction. Finelly Estate and Trust Agencies Ltd. v. Singapore
Improvement Trust[}9373A.C 898 constitutes Privy Council authority,
that a decision based upon irrelevant factore is void. A housing
authority used an unacceptable test in deciding that a home was
unfit for human hebitation and the Judicial Committee held that
their statutory declaration, being in excess of jurisdiction, vas
unenforceable (at 917).

However, other decisions are equivocal. In tvo groups of cases,
vhile no express consideration was given to the point it eppears that
the Court was not prepared to treat the offending decision as void.
Firstly in a number of certiorari cases the remedy has issued, but
without meking the cases of review clear whether the order was
issuing for excess of jurisdiction or pewtent error (23). The dual
role of certiorari has caused considerable confusion in this area.
In two cases the irrelevant factors were required to appear on the
record before the Court vould interfere by certiorari (24), and in one
of them, ex p. Kendel Hotels the Divisional Court refused to set asigde
s decision of a rent tribunal which hed omitted to take certain factors
into account regerding the decision as within jurisdiction (25).

In the second group of ceses despite dicta that a failure to take



relevant factors into account in reaching a decision is not a genuine
exercise of the statutory-discretion certiorari has issued to quash
the decision in conjunction with mandamus (26). This suggests that
the decision was not regarded as & nullity. Mandemus issued
unsupported by certiorari in R v. Flint County Council licencing
Comnittee (above) where a licence was refused in reliance upon a
general policy irrelevant to the statutory purposes, but there no
change in legal relations had been affected owing to the nature of
the subject matter. Thus there was no nécessity to quash, before
ordérins. the committee, by mandamus to reconsider (27).

In a number of decisions, it has been held that planning
conditions based upon considerations not relevant to the policy of
the governing legislation vere void (28). In Hall v. Shorehem the
whole planning permission was held by the Court of Appeal to be
a nullity and therefore the plaintiff was in the position of a
developer without permission despite his contention that the
permission should teke effect free of the condition which would be
disregarded as a nullity. It was beld that the condition was not
seyerable:. The issue of severance and its relationship with
nullity also arose in Kent County Council v. Kingsway Investments
where the condition concerned provided for the automatic lapse of
the epplicants permission unless details were approved within a
three year period. The details were not approved and thirteen
years later the applicant sought a declaration that, the condition
wvas void, and thet therefore his permission still existed. Nullity
was crucial to this contention, since had the condition been voidable,
it would unless quashed within three years have taken effect and
destroyed the permission. The Court of Appeal and the House of Lords
agreed that the invalidity of the condition for unreasonableness based
upon its relevence to planning policy would make it void.

The House of Lords however, held by a majority that the condition
wags not invalid at all, end therefore that the permission itself had
lapsed. The same conclusion was réached by their Lordships upon the
alternative ground that the condition although void was no severable
and therefore its nullity affected the permission itself and made
that void. It appears from this decision (29) that only trivial
end peripheral conditions are capable of severence (360), and that if
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the condition is fundamental, essential, or 'part of the structure'
of the permission (31), the whole permission stands or falls with it.
This somewhat circular criterion, put into more precise language by
Lord Reid ( at 75, T7) when he distinguished between conditions which
affect the manner of development, and those which do not concern

user of the land itself, reveals the drastic consequences of regarding
abuse of discretion as producing nullity. In most cases the whole
of a permission would have to be treated as non existant. Lord
Denning L.J. and Davies L.J. in the Court of Appeal recognised this.
"Many houses in Kent would have been built without valid permission,
and would be in denger of having enforcement notices served on them"
(32). If severence was sllowed "many permissions thought to have
expired, and become dead will be resuscitated and so cause chaos in
the defendents planning policy".

These remarks reveal the dangers in the nullity concept, since
there is no power in the Court to alter, amend, or substitute
defective conditions even though the vitiating factors may vary
through all the degrees of importance. It is suggested that the Court
could retain some freedom of manoceuvre if the condition were to be
treated as voidable at the option of the Court. A power to remit an
unsetisfactory condition or permission to the Minister or Planning
Authority for amendment would it is suggested, be & welcome innovation
in this area of administrative law.

The authorities, albeit with a substantiel inconsistency appesr
to regard irrelevant considerations as jurisdictional and producing
nullity. However the planning cases discussed above are equally
capable of classification under the head of improper purposes. The
defective conditions were described in terms of unreasonableness, and
lack of relevence to planning policy end in each case the authority
had imposed & condition to further some non-vlanning purpose. In
Hall v. Bhoreham (above) the defendents purpose in requiring the
plaintiff to build a public roed on their land as a condition to a
grant of planning permission was to avoid the payment of campensation,
vhich would have been necessary hed they acted, under the more
appropriate highways legislation. The condition was held void
because it was fundamental to the grant (1964 1 ALLER 1 at 10, 1L, 18.)
Bimilarly in Mixnams Properties v. Chertsey U.D.C. 1963 2 ALLER T67
a condition imposed on a caravan site licence, amounted to an attempt

to impose a system of caravan rent control without statutory authority.
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It is suggested however that irrelevant considerations should not
be regarded as producing nullity. A fundamental difficulty appears
if the governing Anisminic case is applied liberally; since categorising
irrelevancies as jurisdictional defects tends to obliterate the
distinction between ultra vires, and error within jurisdiction, and
therefore that between appeel and review. Before Anisminic it
was established that error of law was a ground for review only if
apparent on the record (33). Although the approjriate, and probably
the only remedy (34) was certiorari and therefore the point is
seldom meteriel it is also reasonably clear that this defect does
not prbduce nullity (35). Error of Law in a wide sense of course
can include all defects whether jurisdictional or otherwise, but
the narrowver class of errors includes only defects which would not
be revieveble were it not for the 'face of the record' rule recognised
as applicable to administrative Tribunals in the Northumberland case.
For the purpose of this rule the taking of irrelevant factors into
consideration (36) or the failure to consider relevant factors (37T)
of lack of evidence to support a decision (38) have been regarded as
error within jurisdiction only. “hus in the Northumberland case, the
failure of the Tribunal to consider a relevant period of service, for
redundancy compensation purposes was not regarded as capable of being
a jurisdictional defect, since this would have made most of the
reesoning concerning the face of the record rule, unnecessary.
Similarly in Taylor v. National Assistance Board the Board had treated
alimony pending suit as part of the applicants income for legal aid
purposes. The Court of Appeal, and the House of Lords treated the
alleged error as one of Law (See 112) although the remedy sought was
a declaration, which as will be shown below im probably appropriate
only to jurisdictional defects. In Anisminic however, the consider-
ation of an additional factor, the nationality of a person whom the
Commission erroneously treated as a successor in title was held by
a majority of the House of Lords to produce a nullity as a
jurisdictional defect. It is difficult to detect any analytical
distinction between this case &hd the cases discussed above. In
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Anisminic in determining whether the
compensation the commission required
established. In the Northumberlend
for compensation the t;ibunal failed
of facts, and in Taylor the tribunal

the amount of legal aid by reference

applicant was entitled to

an unauthorised fact to be

case, als0 concerning & claim
to establish the required number
was alleged to have calculated

to an irrelevant source of

income. Indeed every error of law, except trivial mistakes involving
procedure, constitutes the introduction of irrelevant material, either
in itself, or in its result where & wrong definition of a technical
term is applied to the situation before the Tribunal, the applicetion
of the erroneous definition being an irrelevant factor. This allows
the reviewing court, following Anisminic to exercise considerable
freedom of manoeuvre, to determine whether to treat a given defect as
error of law or excess of jurisdiction. Its choice will be exercised
on the light of such factors as privative clauses, the disclosure of the
defect in the record, and the remedy sought. Professor De Smith points
out "Tiie impression received (from Anisminic) is that alnost any question
of law decided by the conmission is susceptible to review", (39) and in
Baldwin v. Francis v. Patent Appeal Tribunal 1959 A.C. 663 Lord Denning
recognised that taking irrelevant factors into account has & dual aspect.
In dealing with a Patent decision vitiated by failwre to consider
relevant specifications he emphasised that the decision being; voidable
needed to be squashed by certiorari (at 69L4) but at the same time was
prepared to regard the error of law as capable of amounting to excess of
jurisdiction "Allowing that & tribunal which falls into an error of this
particular kind does exceed its jurisdiction, nevertheless I am quite
clear that it falls into error of law too".

Brown J. in Anisminic in his judgement at first instance (40) which
was upheld by the House of Lords attempted to formulate & basis for
separating the two categories "There is & distinction between a case
vhere the inferior tribunal asks itself the right question and gives the
(Was this house fit for human habitation, what was the
length of this man's service?) and & case where the inferior tribunal

asks itself entirely the wrong question.'

wrong answver

Thus in Anisminic the
commission formulated an extra question for itself to decide, vis the
nationality of T.E.D.0., but in the Northumberland case, the question
wo8 correct, the length of service, but the matters relevant to the

ansver vere misconstrued.
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With respect this distinction appears to be purely verbal, or at
moet a formule representing & distinction based on degree of importance.
The assignment of a defect to a category appears to depend upon what
are treated as 'questions' to be answered by the Tribunal. Unless the
draftsmen expressly lists the matters to be determined, ﬁs was the case
in Anisminic the Court is free to reéard any matter to be established
es a relevant 'question'. Thus in Davies v. Price 1958 1 ALL 6T a
tribunal upholding a landlord's notice to quit under the Zpricultural
Holdings Act 195 failed to consider the use to vwhich the Landlord
prorosed to put tlie land. The Court of Appreal neld that this was an
error within jurisdiction based upon failure to consider relevant
evidence but the decision was criticised by the House of Lords in
Anisminié¢ their Lordships regarding the tribunal as having considered
a wvrong question. The distinetion between 'questions' and other
material to be consicdered is also inapposite to apply to administrative
discretions where a planning authority is empowered to attacl 'such
conditions as it thinks fit' to a grant of planning permission. Here,
conditions bvased upon irrelevant factors are invalid, but it is
meaningless to'describe the various factors contributing towards the
decision as 'questions', and to distinguish between these, and other
irrelevances.

It is submitted that the claspification of the type of defect in
as jurisdictionsl should be restricted to the particuler type of
statutory scheme involved where the subject matter to be considered
by the Commission was formaliy listed in the governing Order in Council.
Thus the mistake, in treating a person as successor in title, who was
not, in the view of the House of lords.capable of beinz so treated, is
closer to the collateral fact situation, (many so called collateral
questions being really questions of law) than to irrelevant considerations.
Thus the commission were dealing with the wrong subject matter, the
existence of a euccessor in title being regarded by the majority as a
condition precedent to jurisdiction. Thé vide dicta concerning
irrelevant factors in the speeches of Lord Reid and Lord Pearc € cannot,
it is suggested, be reconciled with the decisions of the House of Lords

in Taylors caese, Baldwin and Francis, and the Northumberland case.
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The approach based upon jurisdictional sutject matter has some
support in the analogous situation where decisions have been rade
based upon lack of evidence or unon inedmisscbile evidence. The same
inconsistency is apparenf since it has been held that decisions defective
in this way are not void for excess of jurisdiction, but merely
erroneous in law (4l). However, in R. v. Marshem 1892 1 GB.371 at
378 a distinction was made between refuseal of evidence on the ground that
it was not relevant to the subject matter before the Court, vwhich was an
error within jurisdiction, and refusal of evidence upon the zround that
the subject matter concerned was not within the jurisdiction of the
Court. This would constitute 2 jurisdictional defect. Thus if in
Anisminic the Commission had made the converse mistake, i.e. decided
erroneously thet a particular person was not & successor in title, and
therefore refused to consider eviderce as to that person's nationality, its
decision would not heve been ultra vires for failin~ to consider the
correct subject matter.

The rule in R. v. Marsham applies to formal bodies with jurisdiction
to construe rules of evidence (42) but in principle there seems no
reason why the same principle should not govern edministrative discretions
- I many of the decisions concerning discretions exercised upon irrelevant
grounds, such as Roberts v. Homwood, Prescott v. Lirminghar Corporation,
and Padfield v. Minister of Agriculture the point was immateriel, and in
others which were held to result in nullity, the mein purpose of the act
in question was unauthorised.

Lord Morris, dissenting in Anisminic appeared to take this approach.
His Lordship regarded the use of the phrase, ‘asking the wrong question'
as appropriate to describe the situation where a tridbunal's jurisdiction
is dependent upon the existance of a condition precident or "related
to some state of affairs" (193). This in ex porte Eierowski 1953 2QB
14T a rent tribunal was empowered to reconsider rent upon the grounds
of change of circumstances. A decision made where no chenge of
circumstances was alleged'waEVOidy not because relevant factors had
been ignored, but because the situation upon which the jurisdiction
depended had not been shown to exist. Had the tribunal erroneocusly
decided that there was & change of cirecumstances, it is submitted that

the decision would still be void, as this wes a jurisdictional question.
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It is suggested therefore that irrelevancy shoudd not produce
nullity, unless the irrelevant consideration is sufficiently important
to bring the decision withing the 'dominant purpose' principle. Only
if the main purpose oI the decision is improper, or where jurisdictional
subject matter is involved, is the resulting act void. This preserves
the distinction between appeal and review and prevents the consequences
of nullity sttaching to all misuses of discretion however trivial. -
Clearly the distinction vetween irrelevant cousiderations and improper
purposes is & question of degree involving a value judgement based upon
the relationship between the extranecus material and the final decision.
This distinction would, however, meet the problem postulated by De
Smith (at 30¢) where an authority, needing land for housing purposes
makes & compulsory purchasé order in respect of A's land, rather than
B's or C's, because it dislikes A's politicel views, If the decision
is grossly unreasonable because for example C's land is the most
suitable for the purpose it can be inferred that the irrelevancy is
fundamental, and therefore the decision will be & nullity, giving A a
cause of action in tort. If on the other hand the purchase of each
plot can be equally justified the Cowrt will treat the situation es
involving error re-dressable only by appeal, or certiorari and thus
exercise a diecretion whether to quash. Unless the bias rule was
applicable in this situation the Court following Anisminic would
probably have to treat the order as a nullity in both situations, the
only alternative here being to regard the irrelevancy as completely
immaterial, and therefore not to regard the decision as defective at all.
The distinction between void and voidasble in this context allows the
Court flexibility of approach, and provides a round conceptional basis
for the issue of discretionary remedies.

One difficulty arises. If irrelevant considerations is treated as
error within jurisdiction the Court‘s power to intervene will be limited
by the face of the record rule, a concept inappropriate to administrative
acts. However, there are some dicta that even latent defects are
reviewable by means of the declaration (43) and that therefore the
limitation to judicial acts, a part of certiorari law, is inapplicable.

It will be shown later than this is unlikely (44) and that
certiorari is the only remedy appropriate to error of law. Even if

this i3 so the ambit of certiorari has been extended in recent years to



..72._

include non-judicial functions (45) and certainly compulsory purchease
orders (46) and grants of planning permission (47) have been treated
as judicial for certain purposes. The notion of record is wide
enough to include written reasons for a decision and perhaps extends
to orel reasons (47) for a decision, particularly important in the

- light of the increasing number of situations involving a statutary
duty to give reasons for a decision. Even where no such duty
exists, if the decision is unreasonable in the light of available
evidence this can cornstitute patent error (L8). -

Thus the face of the record rule is capsble of covering the
great majority of decisions in abuse of power, and the jurisdietional
role should be lirited to applv only to the more important of these,
fraud and fundementally improper purposes. This avoids the existing
anomalies, and allows the reviewing Court greater flexibility in its

treatment of unreesoneble decisions.
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UHAPTER T.  ERRON OF LAW AND FACT

Whether jurisdiction can bte destroyed as a result of an error
made by the tritunal in a matter upon wahich it must decide is a
crucial issue in Gordon's exposition of nis theory of Jjurisdiction (1).
Gordon, regards it as iliogical tiat a mistake in a metter waich the
tribunal is called upon to decide can result in nullity. Tnis view
has been criticised abcve (see Caarter 3). Hevertheless the
traditional approech of the Courts has been tc adopt a distinetion
between lack of jurisdiction and mistake, treating mistake as such
as not affecting jurisdiction, and as producing at most a voidaule
decision which can be challenged only upon eppeel or by certiorari
if the defect is ratert (2). There is a contradiction involved in
entrusting a matter to the decision of a tribunal, and allowing review
for vires if the decision is "wrong'. As Diplock L.J. pointeéd out in
the Court of Apreal in Anieminic, the terms "right" and "wrong” in a
legal context have no ovjective meaning. They merely denote the
existance of a decision made by e competent bBody, and the possibility,
for example by way of avppeal, of another body substituting its
decision for the one in question (see 1967 2 ALLEX at 9$93). lievertheless
the term error is wide erough to comnrehend, mistakes as to qualifications
and procedure, and these are regardcd as capabvle of arfectins
jurisdiction. Moreover a tribunal dealing with the wrong subject matter
is exceeding jurisdiction, even though the definition of the subject
matter may involve decisions upon questions of law and fact. Thus in
ex p. Zerek [}95£} 1 ALLER 482, the jurisdiction of & rent tribunel to
reduce rents for unfurnished tencncies was held to be dependent upon
the "actual existance of an unfurnished letting, and thet any wrong
decision upon this matter resulted in the tribunal acting ultre vires
and the decision being a nullity. Lord Goddard said (at 485) "If a
certain state of facts has to exist before an inferior tribunel hes
jurisdiction, it car inguire into the facts, in order to decide
whether or not it has juriediction, but it cennot give itself
jurisdiction by & wrong decision on then". Gordon argues that this
reesoning is invelid upon the ground that the matter in question is one

which lies in the direct path of the tribunal to decide. If this is
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correct, the result is that, unless a right of appeal exists,
limitations as to subject matter are nugatory, a point particularly
well illustrated in decisions such as White and Collins v. Minister of
Health 1939 2 KB 838, where negative limitaticns are involved (3).
Thus the Courts have surerimposed, upon the basic distinction
between jurisdiction and error, the doctrine of jurisdictionel,or
collateral fact, which reauires that any finding made by the tribunal
upon a question which, as a matter of statutory imterpretetion, is
relevent to definition of subject matter, and therefore operates as
a condition precedent to jurisdiction, is subject to review, end
that & wrong finding destroys jurisdiction (L) producing nullity.
Many of these questions of fact are more accurately classified as
questions of law. Fovever the distinction in this context is
‘immaterinl. (Bee the dictum of TFarwell J. in note (3) above). The
notion of collateral findings is sufficiently imprecise to allow
judicial discretion a wide rein, and as Wade points out (5) is
essentially a poliecy notion to allov control to be exercised over
the findings of inferior bodies. lord Esher in R v. Commissioners
for Special Purposes of Income Tax (1888) 21 COBD 313 at 319 regards
that matter as one of 1l egislative intention. It would be more
accurate to treat the guertion as one of judiciml intention, since
the willingness of the Court to classify findings as jurisdictional
varies with changing poliey. Thus in the United States where a -
doctrine of "substantial evidence operates" the Courts are less
inclined to treat findings as jurisdictional, since & reasonable
messure of control orerates without recourse to the ultre vires
principle (€). Although the jurisdictionel fact doctrine constitutes
a - useful “spare wheei“, particularly vhere the Courts wish to set
aside findings which are supported by substantial evidence. Indeed,
in this country it is possible that the strict doctrine of
jurisdictional fact may be declining in importance, owing to the
increasing usefulness of other methods of review. Etatutory rights
of appesl of law‘are often the appropriate remedy for challenging amy
vrong finding (7). Moreover the reasoning of the House of lords in
Anisminic v. Foreign Compensation Commission leads to the conclusion that
the notion of ultra vires can be liberally applied, since a decision



will be without jurisdiction if any error of construction leads to the
introduction of extra-eneous considerations or to the failure to take
relevent factors intc account. This analysis has been criticised
above (see Cherter €.). Finally there are signs of the emerpence

of & doctrine anzlegous to that existineg in the United States. In
Ashbriére v. Investments v. Minister of Housing and Local Government
[1965] 1 WIR 1370 the Court of Apneal held thet for the purvose of &
statutory clearance of order, neither a finding that e building was
“unfit for human hebitation" nor one thet it wes "a house" went in
itself to juriscietion, Hovever such findings could be reviewed if
unsupported by evidence, possibly only complete absence of evidence
could justify review for ultre vires upon this ground, but irsufficiency
of evidence constitutes error of law, reviewable by certiorari (8).

Gordon denies the validity of the doctrine of collateral fact,
but nevertheless recornises thet the Courts do utilize the device.

Iis ohjections are lopgical and ere twofold. Firstly hig notion of
Jurisdiction as cenceity to investipate specified matters. leads

him to the conclusion that jurisdietion, once obtained cannot be lost.
It has been suggested above thatthis narrow notion of jurisdiction is not
es ¢ ratter of logic necessary. Capacity in this context means power
to bind, and the moment to ascertain this is when the purpecrted decision
becomes effective, at the end, rather than at the cormmencement of the
inquiry. JMoreover to receré every matter that the tribunal is called
upon to decide as within jurisdiction is to deny the possibility of
Jjudieial review, since in every case a tribunal must, "in the direct
path of its inquiry" decide whether it has jurisdiction.

Secondly Gorden objects that it is logiecally impossible in any
specific case where there ere no express stetutory instructions to
decide which issues should be treeted as jurisdictional. This haes a
substantial measure of agreement. Wade regards the notion of
Jurisdictional fact as illogical, but justifiadble upon policy grounds,
as a device to prevent tribunale exercising excessive powers (9). De
Smith finds logical justification difficult (10) and Rubinstein finds
that the dividing line between jurisdictional and other questions 'is
at best vague at the worst arbitrary" (11). Gordon collects
numerous auvthorities to show the impossibility of including a general

formula as a result of the rnany cases in which the Courts have held



issues to be jurisdictional (12). Certainly where the decision making
process can be divided into two or more steges, in the sense that a
finding upon a specified issue must be made before the tribunal can
proceed with its investigation into further matters, the doctrine is
prima facie applicable (13). However almost every decision making
process can be so treated, a fortiori where the statute expressly

lists the findings that must be made, as in the Anisminic case. More
specific formule verge upon the paradoxical. Thus it has been said
that & jurisdictional question is one'Which is extrinsic to the
adjudication impeached"” (14) or "not the main question which the
tribunal have to decide" (15). This compels the conclusion that

the less important an issue is, the higher is the chance of it being
treated as jurisdictional. Jaffe holds the converse view, that,
"jurisdictional matters are those upon which the legislatures attention
hes been focused, and that the word "jurisdiction" simply expresses the
gravity of the error (16). From this would follow the absurd
proposition that the question of guilt or innocence in & criminal case
is jurisdictional, fulfilling as it does, both these criteria. Nor
can the relative gravity of the many kinds of error which a tribunal
may commit, easily be determined. If an unjust decision results,

any error is important.

It is therefore suggested that a seerch for an a priori formula
applicable to any set of facts is an inappropriate approach. The
problen is of the same logical nature as that involved in questions of
causation. If an act occurs it forms the culmination of a chain of
cause and effect events eitending backwards into time indefinitely.

The distinction between proximate and remote cause gives rise to
philosophical issues (17). In a legal context however the issue is
partly, though not completely one of policy, namely what acts should the
lav regard as contributing towards liability for an event which involves
damage (18). There is also a logical element involved, and this does
not involve an a priori formula but depends upon the particular context
of each situation. 1In a specific context but not otherwise it is
possible to distinguish those conditions of an event which comstitute
conditions sine qua non, from those which are necessary or sufficient
to complete the event.
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This also epplies in the collateral fact comtext. The idea of
preliminary expresses not an absolute concept, but a relationship which
is meaningful therefore only in the context of a particular (statutory)
situation. As D. J. Bentley shows (19) the analogy is to be found
in langusge. The respective functions of adjectives and adverbs is
clear. But a particular word can only be classified when it is seen
in position in a group of words such as e clause or phrase which
constitute a meaningful vhole. Thus the function of collateral
findings is all that can be determined upon an a priori basis.Rubinstein
describes such a function as the formation of the 'gateway through which
the tribunal must pass to reach the safe ground of its jurisdictional
sphere'". Thus jurisdictional issues can be identified in a particular
context partly by means of a value judgement, and partly by dividing
the various issues which fall to be determined into logically separate
chains of reasoning. In this way at least, t!.ose which might possible
constitute conditions precident can be separated from those which form
. an integral pert of the reasoning leading to the decision. This
approach is reflected by ordinary language and recognises the element
of policy which fs involved. The policy factors which are relevant
can also be examined, and it is in the search for these that the
decided cases are relevant, rather than as aids to producing a general
formula.

Gordon's declared antipathy towards judicial discretion, conditions
his attitude to questions of jurisdiction. In many areas of law the
language used being "open textured" in characters allows for judicial
value judgements (20). This is not merely inevitable but advantageous.
Unless legislation attempted the impossible tabk of listing every
specific situation, questions of degree, value and importance, must be
settled by a value judgement, which although limited by the linguistic
possibilities of the particular concept, is no less epplicable to
questions of jurisdiction than in the fields of tort and contract.
Gordon says (21) "But have the Courts any right to have policies?

They are supposed to follow definite legal principles which msy grow,
but are supposed to be self consistant”. This attitude, it is
submitted, leads to unreal difficulties.



Finally Gordon draws a distinction between judicial and
administrative decisions (22) regarding it as acceptable that an
administrative act such as the discretionary power of the Home Secretary
to deport aliens, be dependent for its validity upon the existeance of
a fact situation. It is submitted that, even if it is possible to lay
dovn & general formula to distinguish between the judicial and the
administrative, such & distinction is not relevent to this context.
Gordon, perheps because of the res judicate principle attaches
peculiar significance to the notion of a judicial finding. As
Rubinstein shows, the doctrine of res judicata is not relevant to the
question of validity for judicial review purposes (23). The doctrine
operates as & defence where a uatter already decided by an authorised
body is in question in leter proceedings of the same kind (2h). 1If
a decision is void for excess of jurisdiction the doctrine is not
applicable., As far as errors within jurisdiction are concerned, it
may be that the strict doctrine of res judic&ta does not apply to
administrative decisions (25). However therc appears to be no material
distinction between the two kinds of function. In both cases an
officiel is given a discretion to make a decision upon a prescribed
subject matter. The distinguishing characteristic of & judicial
- function appears to be that the discretion must be exercised in the
light of prescribed factors which are required by the statute to be
taken into consideration (26). An administrative discretion on the
other hand involves no such mandatory requirement to make objective
findings (27). However in both cases the subject matter of the
decision is limited by the statute, and thus the collateral fact
principle operates, whether the decision is one of a rent tribunal
required to apply prescribed standards in fixing rent for "furnished
dvellings" or of the Home Secretary required to determine es a matter
of policy whether an 'alien" should remain in this country. 1In both
cases & situation must "objectively" exist (that is in the opinion of
a reviewing Court) before jurisdiction can arise. In both cases it
is convenient to allow crucial issues relevant to the limitations of

the power in question to be determined by the Court, this being the
rationale of the jurisdictional fact doctrine.



As mentioned above, the majority of jurisdictional facts, involve
the aprlication of statutory definitions and are therefore more properly
classified as error of lav, which is reviewable by certiorari without
recourse to the ultra vires doctrine. However if this course of
action is taken the decision will be voidable only (29), whereas,
vwhere the collateral fact doctrine is relied upon, the decision must
be & nullity. Thus édespite the convenience of certiorari and statutory
remedies for errors of law, it is still necessary to distinguish the
special class of error which falls within the jurisdictional fact
principle. Moreover recent developments vhich indicate that an
appeal is not an appropriste remedy where the decision in ouestion is
ultra vires (30) may sccentuate the importance of the device.

Apart from this doctrine it is established thet errors of fact are
not reviewable at all, and that errors of law, are revievable only if
on the face of the record, and by means of certiorari (31). There is
however some authority that even latent error can be reviewe@ if the
declaration is utilised since the face of the record rule is simply
an incident of certiorari law (32). Against this it can be argued that
the declaration does not lie against a voidable decision, and that the
rule allowing review for error within jurisdiction is itself only a result
of the historical development of certiorari (33). It is clear that
error within jurisdiction results in a decision that is voidable omnly.
This was expressly Leld both by the Court of Appeal and the LKouse of Lords
in Anisminic v. Foreign Compensation Commission, and supported by the
decisions of the Court of Appeal in Healy v. Minister of Health E;95%]

3 ALLER 452, and Punton v. Minister of Pensions (No. 2) [}96%] 1 ALLFR
488 in both of which cases the Court refused to intervene by means of the
declaration upon the ground that a valid, albeit erroneous, decision
had been made by the competent authority and there was no machinary
available for setting this aside. In ex p. Armah [1968] A.C. 192
Lord Reid said (at 234) "Neither an error in fact nor an error in law
will destroy jurisdiction”. Nevertheless there exists a body of
authority that patent error of law is & jurisdictionel defect and
produces nullity. If latent error of law is not reviewable at all,
then this proposition leads to the conclusion that all reviewable,

as opposed to appealable decisions are void, a tidy solution which is

hovever inconvmnient as a matter of policy, since wholesale invalidation
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of administrative action as a result of technicalities is as

pernicious as ineffectusl judical remedies. If, on the other hand
latent errors are also reviewable then the distinction between

voidness and voidability appears to depend unon the technical question
of the record, an equally unsatisfactory view. It is recsonably clear
hovever that latent error of law is not reviewable. There are dicta to
this effect in Anisminic (at 196€) and the decisions in the Northumberland
Case (above) and in Baldwin & Francis v. Patent Apveal Tribunal [195Q]
A.C. 663 where the meaning of '"the record” was examined in deteil, are
inexplicable if the possibility of review did not depend upon whether
the record discloses the defect.

The euthorities in favour of patent error beirgea Jurisdictional
defect appear to be based upon the notion that disclosure of an error
by the record is an insult {0 the legal system and therefore a gross
abuse of pover (33). Thus in R. v. Mahony [1910] 2 IR €95, Pallas C.B.
at least thought that patent error was a jurisdictional matter, and
wvould not be protected by & privative clause. Another source of conf-
usion was the belief that certiorari lay only for jurisdictional defects
vhich led to attempts to subsume 8ll defects reviewable by certiorari u
under this head. In ex p. Perry [1955} 3 ALLER at 395. Goddard L.J.
said "Certiorari is a remedy granted.....where a tribunal has exceeded
its jurisdiction.....if on the face of the notification of determinetions
ve could see that they had taken into account something that was not a
service at all.....the Court could say that the tribunal was acting
without jurisdiction"(34). It is difficult to reconcile this with
ex p. Shaw where it was established that the face of the record rule
applies to administrative tribunals. It was accepted in that case
that certiorari lies to jurisdictional defects, and thus the decision
would have been unnecessary had the patent error in quesion been
jurisdictional. The Court of Appeal regarded itself as reintroducing
the rule that certiorari will lie for non-jurisdictional defects if
they appear on the record (see Demning L.J. [1952]1 KB at 3u8).

This decision shows that the proper explanation of the face of
the record rule is that it is an exceptional ground of review existing
as & result of the historical development of certiorari. Thus it
operates by way of exception to the rule thet voidable decisions are not
reviewable. This is also supported by convenience since nullification

as a result of a technical error is a disproportionately severe
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consequence, and is also consistent with the theory of jurisdiction
both conceptually and historically. The only substantial group

of cases inconsistant with this consists of a number of rating
decisions vhere it was assumed that patent defects allov & distress
varrent for non payment of rates to be colleterally impeached without
the rate first being juashed (35). lYowever, this view wes negatived
by the Court of Appeal in ex p. Peachey Properties Ltd. [196 61 @B 380
vhere a valuation 1ist constructed upon & vrong legal besis vas
regarded as voidable only, and therefore certiorari was necessary to
quash, before mandamus could issue to the veluation officer to
construct & nev list. Rubinstein (36) shows that if the relevant
~decisions are examined the defects involvod vill appear as
jurisdictional matters involving non-occupancy and prenises situated
outeide the rating area.

It is submitted therefore that patenterror does not result in
nullity, and that it is clearly established that latent error, if
revievable at all, can similarly produce no more than a voidable
decision. However the doctrine of jurisdictional fact provides a
limited exception to this general proposition.
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PART III. EFFECTS OF THE DISTINCTION

Chapter 8. Direct Remedies

(a) Appeals
The exercise of e right of appeal is in principle only possible
wnere the initial decision is voidable. If a decision is void then
all subsequent proceedings including appellate ones should also be
void. Further it can be said that an appellate court has no
Jurisdiction to consider an appeal from a nullity, since this would
be assuming original rather than appellate powers. 1In view of the
many statutory provisions in force governing appeals from administrative
Lodies, in particular under-S9 of the Tribunals and Inquiries Act 1958,
this consequence of a strict approach to nullity would cause inconvenience
in an area already beset by numerous formulary problems.
Three situations can be distinguished.
1. VWhere a right of appeal exists and has not been exercised but the
applicant seeks review of the decision.
2. VWhere a right of appeal has been exercised, but the plaintiff still
seeks to invoke the review powers of the Court.
3.  Where the plaintiff exercises a right of appeal on the ground that
the initial decision is ultra vires.
1. There is a consist@nt body of authority that, where a decision is
e nullity, failure to take advantage of appellate procedure does not
prevent the plaintiff from obtaining certiorari, or a declaration.
Thus in Cooper v. Wilson [193?] 2 KB 209, the appellant had been
dismissed from his post in the Police Force, as & result of a decision
by the Watch Comuittee which the Court of Appeal held to be void. It
vas contended that under the governing legislation the plaintiffs sole
right vas to appeal to the Home Secretary. The Court held that this
right of appeal need not be exercised vhere the decision was a nullity.
Greer L.J. said (at 321) "It would be idle for a plaintiff who has never
been dismissed to appeal to the Secretary of State'". Similarly in
Barnard v. Netional Dock Labour Board [1953] 1 ALLER 1113 Demning L.J. in
dealing with the relationship between a statutory code governing
complaints against wrongful dismissal and the prerogative orders thought
that an appeal from & void decision would itself be a nullity (at 1119).



In Birmingham Overseers v. Shaw (1849) 10 QB 868 at 880, Lord
Denman thought that the position in sucl: & case was that the party
affected may appeal, but if the decisiorn is void, is not bound to do
so. This eppears to be the principle underlying R.S.C. Ord 53R2(2)
which allows the Court a discretion to adjourn an application for
certiorari, to quesh an order subject to an appeal within a limited
time, while that appeal is pending.

However these cases can be explained upon the wider ground thet
the existance of an elternative statutory remedy is not necessarily
a bar to judiciel review (1) unless the remedy provided is, as a uatter
of interpretation intended to be exclusive (2). Thus in Coopers case
(above) Greer L.J. regarded the relationship between the issue of a
declaration and e statutory right of appesl as a matter for the
discretion of the Court. Thus in decisions concerning the statutory
procedures for challenge provided under various statutes concerning
decisions affecting land (3) it has been held that such decisions cannot
directly be challenged after the lapse of the prescrited period of time
(4) although the position may be otherwise in the case of collateral
challenge (5). Thus the Court in its discretion may refuse
certiorari or a declaration if & convenient right of appeel exists,
irrespective of whether the decision ig void or voidable, and
conversly will exercise its review povers despite the existance of a
statutory remedy where the decision is only voidable (6).

Hovwever if the defect does not go to jurisdiction it is submitted
that the statutory right of appeal is prime facie the approrriate
remedy, whereas for jurisdictional defects review procedures are
appropriate (7). This can be inferred from the decieions in Chapman
v. Earl [IQGGJ 2 ALLER 121k, and Metropolitan Property Co. v. Lannon
[;96@].1 ALLER 354, Both decisions involved appeals under S9 of the
Tribunals and Inquiries Act 1958. In Earl's case this was coupled with
an application for certiorari to quesh a decision of a rent officer for
breach of & mandatory procedural requirement. The Divisional Court
helc thet the decision was a nullity and the Court went on to say (at 1220)
that "the appeals are misconceived and that relief cannot te given to
him except by certiorari”. In Lannons case a decision of a rent
tribunal was challenged for bias. It was held by the Court of Appeal
[1968] 3 ALLER 304 that the decision would be quashed upon certiorari,
the appeal procedure being relevant only to & subsidiary objection as to
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the statement of reasons. The Divisional Court expressed the "gravest
doubts" es to the appropriateress of an appeal procedure to quash a
decision for bies.

It is submitted thot where a statutory appeal or otitr determinetion
iz held tc be the exclusive remedy, the void voidable distinction
becomes relevant since, slthough the Cowrt is precluded ty the Statute
from substituting its decision for that of the statutory vody, no
infringement of this is involved if the Court awards a feclaration to
the effect that no decision has ltieen made by the competent authority.
Thus in Healey v. Minister of lieelth [1955] 1 QB 221 the Court of
Apreal refused to grant & declaration concerning a question which the
governing legislatibn entrusted to the Minister on the ground that this
would give rise to two inconsistant decisions (Per Lemning L.J. at 228)
but left open the possibility of awarding a declaration upon the basis
that the decision was void because the Minister lacked jurisdiction.

2. Where a right of appeal has been exercised and the epplicant then
enlists the aid of the Court the nuility principle has been invoked
to allow him to do so. In Annamunthodo v. Oilfield Workers Trade
Union [196i} A.C. 945 the applicant had eppealed against dismissal
from a trade union to an authority whose decision was under the rules
of the Union to be'lfinal and binding". The Judicial Committee of the
Privy Council held that this did not prevént his present application
for a declaration that the decision was contrary to netural justice.
"If the decision was null and void the appeal to the Annual Conference
cannot make any difference" (Per Council arguendo at 949).

This principle was applied in a Statutory context in Barnard v.
Netional Dock Labour Board [1953] 2 QB 18. The Plaintiff was
suspended from his employment by an Official to whom authority had
been wrongfully sub-delegated. His appesl to & Btatutory Tribunal
was dismissed. The Court however were prepared to issue a declaration.
Singleton L.J. said (at 34) "If ... the notice of suspension was a
nullity, the fact that there was an uncuccesful appeal on it cannot
turn thet which was e nullity into an effective suspension”.

Bimilarly in Ridge v. Baldwin [}96@] A.C. 40 an unsuccessful
appeal to the liome Secretary did not prevent the plaintiff from seeking
a declaration that his dismissal was void as contrary to natural

justice. Lord Morris stated the goverming pringiple (at 126) when he
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said "An appeal to the Secretary of State raises the guestion whether a
decision which ..... has validity, should or should not be upheld.

The question reised ..... was the fundamental point that the purported
decision of the watch committee was no decision'.

Hovever, it was assumed in these decisions that the applicant wes
entitled to exercise the prescribed rights of Appeal, waich es De Smith
points out (7) gives him "two bites at his cherry". It is submitted
that, if this is correct the court in its discretion should be able
to withold e remedy in appropriate circumstances, for examnle if the
plaintiff had failed to raise the relevant objections at the appeal (8).
This is an aspect of the lawv governing particular remedies, and
analytically distinet from questions of voidness and voidability.

3. The cases discussed ebove have generally proceeded upon the basis
that a right of appeal can be exercised vhether the decision is void or
voidable. If this were not so the statutory procedures whereby an
"order" may be challenged in the High Court on specified grounds within
a period of six weeks would appear to be nugatory if confined to
~voidable decisions only, since the prescribed grounds of challenge are
confined to jurisdictional matters (9).

However certeain decisions have applied the strict consequences of
nullity to the effect that an appellate body has no jurisdiction to
hear an appeal from a void decision (10). Thus in Chapman v. Earl
(above) the divisional Court regarded certiorari as the approvnriate
remedy since the decision concerned wag made without jurisdiction and
void and refused to allow an apresl under SOcof the Tribunals and Inquiries
Act 1959 regarding such a course as 'misconceived'. This is a self
destructive principle since as Lord MacXillan seid ip !McPherson:v.
McPherson "Where 2 judge has assumed jurisdiction which he did not
possess and on appeal it is held that he had no jurisdiction, is his
judgement treated as a nullity, and if so how can you appeal ageainst it?"
If no decision exists, it may be argued that both appeal and review are
impossible.

The same principle was arplied by Megarry J. in the recent case of
Leary v. National Union of Vehicle Builders [197@] 2 ALLER T13 where the
Plaintiff was expelled from the Union in Breach of Natural Justice. It

wvas argued that the deficiency in natural justice was cured by & fair
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hearing before an appellote tribunal. It wes heid however that since
the hearing by the appellate body was, in effect the first hearing, the
previous decision being & nullity, the Appeals Committee could not
assume an original jurisdiction and thus the appeal was invalid.
However it is submitted that & simpler explanation of the decision can
be found, in thet if & failure of natural justice was cureable by a
proper appesl the plaintiff would in effect be deprived of the chance

of two falir heecrinrs, on the merits. The appellate proceedings would
constitute the first legitimate hearing available to the plaintiff and
he would be deprive? of his right of appeel (at P. T20).

There is adeyuate suthority to tl.e-effect that appellate proceedings
are a suitable foram to canvess jurisdictional defects. Express
dicta from the Court of Appeel can be found in O'Connor v. Isaacs 1956
2 QB at 36k and Re Purkiss' Application 1962 1 WLR 902 where Diplock
L.J. said of the Land Tribunal "Its decision either that it had
jurisdiection or that it had no jurisdiction is not conclusive. It
cen be questioned either on appeal ..... or by certiorari" Other
decisions, including those discussed above assume the appropriateness
of this method of challenging jurisdiction (11).

It is submitted that here is a situation where it is obvious that
the Court must sacrifice logic to convenience. Statutory methods of
challenge provide a convenient wey of avoiding the procedural tangles among
the traditional prerogative end equitable reredies. It would be
varticularly unsatisfactory to limit the scope of £§9 of the Tribunals and
Inquiries Act for conceptusl reasons.

(b) Certiorari

Certiorari being an order to quash an invalid decision is not
strictly necessary where the decision is a nullity, its function being
solely declaratory (12). This has resulted in the refusal in certain
early cases to issue certiorari where the decision was void, and to
leave the applicant to his remedy by way of collateral attack (13). As
e result it has sometimes been said that any decision quashable by
certiorari is valid until quashed (1k). Before the availability of
certiorari for error of law on the face of the record was applied to
the field of administrative tribunals in the Nineteen Hfties, it was

thought (15) that certiorari lay only for jurisdictional defects. This



coupled with the above rule led to absurdity where it was sometimes
denied that certiorari had any scope at all in thie area. Thus in

R v. Burnaby (1703) 2 Ld Raym 9000 Powell J, in dealing with an
application for certiorari to quashe a conviction by justices said

"If they had jurisdiction, the act that rests their jurisdiction in
them excl:des us and everybody else to call in question their
judgement ..... and if they have not jurisdiction ..... then an action
lies against the maker, and him that executes the conviction and that
is the perties proper remedy”. The device of asserting that certiorari
was excluded only in cases of "menifest lack of jurisdicticn’ was
sometimes relied upon giving credance uv the relationship between
certiorari and the face of the record rule (16).

This.view is inconsistent wvith the weight of authority since,
even before the face of the record rule was re-cstablished it wes
settled that certiorari lay for juriedictionel defects. even though
the decision concerned was held to be void, vhere & privetive clause
was involved (17). The Courts in these cases have consistantly held
that certiorari will be, despite the existence of such e cleuse where
the decision i3 a nullity for want of jurisdiction. It is well
established now that jurisdictional defects are reviewatle by certioreri
(18).

A Bimilar confusion has existed as a result the converse
assumption that certiorari lies only where the decision is & nullity.
Cases where certiorari has quashed decisions patently defective in law
have sometimes been justified upon the basis that these defects result
in nullity (19). However the law is now'clear thet certiorari has
tvo separate areas of supervision. "One is the area of the inferior
Juriediction and the qualifications and conditions of its cxercise,
The other is the observance of Law in the course of ils exercise" (20).

Certiorari will, illogically lie to revievw jurisdictional defects
even though it has been recognised (21) thet there is strictly no need
to quash. Certiorari will also fulfill vwhat is historically its
original function, that of setting aside & record upon whicl & defect
is apparant (22) and it B clear thet this kind of defect results in
a voidable decision, ellowing a constitutive role to the Order.



(c) Declaration

It can be maintained that the Declaratoryv Judpement iz appropriate
only to revievw void decisions Akehurst points out that a"declaration is
in strict theory merely declarstory of existing rights, it does not
constitute nev rights. 4 declaration that e decisicn is voidable is an
acknowledsuent that the decision is lieble to be guashed, but it does
not actually quasi: the decision, Consequently the Courts have
sowetimes refusec to issue declarations iu respect of voiaeble decisicns
because they consider that public respect for the Courts would be
impowered if they passed judgements which the defendant was under no
legzzl obligation to obey". (&3) .

Frowm this it appears that the ceclaration is & collateral form
of challeﬂge in that it operates only to state an existing legal
relationstip., If a decision, for example of expulsion purports to
alter that reletionship, a declaration ststes whether it has done so,
and thus can expose voidable decisions only to the extert that they
must be regarded as effective until quashed. Thus it is only useful
if & éecision is a nullity.

It is not clear whether the Courts do rely uron this conceptual
approach in viev of the recertion of the declaratory judgerment as a
"general" administrative law remedy (24). TFurther, even if this
attitude is taken it is not clear whether the Courts refuse jurisdietion
to issue & declaration to a vecidable decision, or whether this is simply
an aspect of the discretionary neture of the remedr, and a wider aspect
of the rule that a declaration will not issue where it serves no useful
purpose (25).

The Jurisdiction to issue a declaration in respect of an administr-
ttive decision arises from R.S.C. Ord 25 Rule 5 which provides that "flo
action shall be open to objection on the ground that a merely declaratory
judgement is sought thereby and the Court may meke binding declarations
of right whether any consequential relief can be claimed or not". lLess
frequently a declaration can be sought by way of originating swmmons
under Ord SLA Rule, 1A which refers to "amy person claining any legal or
equitable right in a case where the determination of the question whether
he is entitled to the right depends upon & question of the construction
of a statute.”
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Both provisions refer to declarations of right, as opposed to
declaretions of the invalidity of the act concerned. This is refiected
by the law as to locus standi for the declaration, and also by
difficulties erising where the decision concerned does not affect legal
rights. In Gregory v. Camden %.C. [196§] WLR 869 Paul J. refused to
issue a declaration that a grant of planning permission was ultra
vires beceuse the Plaintiff whose premises adjoined the property had
no connection with the issue apart from an interest in amenity "All:a
declaretion does is to declare the rights of & particuler individual".
Similarly Diplock L.J. in Anisminic v. Foreign Compensetion Commission

1967 2 ALLERY8was doubtful whether a declaration would lie against
the Foreigr Compensation Commission whose decision was merely precedent
to executive action to be taken by anothier body. The Court would have
no jurisdiction to declare the decision itself erroneous. ''The
Jurisdiction of the High Court is limited to declaring the existence of
legally enforceable rights and lisbilities” (26). However this view
vas doubted in the same case in the House of Lords (27) and it is
possible to find examples of declarations taking the form that a decision
is invalid, or ultre vires as well as dicta thet this is possible (28).
Hovever even in these cases the declaration includes a statement &8 to
the plaintiffs personal rights or liebilities, that, for example, in
case of wrongful dismissal, he still has pension rights (29) or that
vhere he is contesting an invalid revocation of planning permission,
thet he still has a pgrmission. The term "rights" in this context
has a vide rather than a Hohfeldian meaning, extending to all legal
relationships, particularly important being the immunity, dissability,
or "no right", privilege relationships where the plaintiff seeks a
declaration that he need not comply with a particular order or decision
(30).

Despite this collateral and non constitutive aspect of the
declaration it is significant that only e minority of decisions have ::-
proceeded upon the basis that a declaration précedes nullity, and in
each case an alterq#tive explanation is possible.

In Healey v. Minister of Health [}95&] 3 ALLER 452 the Minister of
Health was empowered to determine who was a mentel health officer for
the purpose of statutory superannuation regulations. The Plaintiff



sought & declaration that he was a mental health officer within the
meaning of the regulations alleging that the Ministers decision tothe
contrary was erroneous in law. It was held that as the statute had
entrusted the matter to the Minister, no other body hed jurisdiction to
determine the question. This was an application of the rule in
Barraclough v. Browm [189ﬂ A.C. 615 providing that where a statute
entrusts a matter exclusively to the jurisdiction of another body, an
ordinary court cannot determine that matter and was sufficient to
dispose of the case. In fact Morris L.J. (at 231) pointed out that
the position might have been different hed the decision beer challenged
by way of the Courts supervisory jurisdiction for ultra vires, or error
of law. However Lord Denning was concerned that unless the Ministers
decision was revoked by him of his own free will, it would still stand.
"There would then be two inconsistant findings, one by the Minister and
one by the Court. That would be a most undesirable state of affairs".
(at 228) His Lordship thought ;thet had the declaeration bveen formulsted
es a declaration that the decisior was erroneous in law, the plaintiff
might have suceeded. The same objection however would remain even
here. The declaration does not involve machinaery for setting the
decision mside, thus howvever formulsted would be useless.

Z2amir regards this decision as an attempt to resort to the original
Jurisdiction of the High Court which failed because the jurisdiction had
been entrusted to the Minister (31). However the majority regarded the
decision as an attempt to appeal from a decision which could not be set
aside, It is clear from Morris L.J.'s speech that the Court would have
been able to declare that the Ministers decision was a nullity.

In Punton v. Minister of Pensions (No.2) the declaration wes
expressed in the form that a Tribunals decision that the plaintiffs
vere "persons interested in an industrisl dispute" and =0 not emtitled
to unem?loyment benefit, was erroneous in lav. The Court of irpeal
refused to issue the declaration on the ground that the matter was
entrusted to the Tribunal and thet the Tribunel's decision ves binding
until revoked. Sellers L.J. (at 4S1) regarded certiorari es an
appropriate remedy since this would merely quash the decision and would
not usurp the function of the tribunal. An application could also be
made under 89 of the Tribumals end Inquiries Act 1958. His Lordship
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(at 455) made it clear that the declaration in.itself did not involve
any machinary for setting aside the decision. However his Lordship
also regarded the diascretion of the Court to refuse declaratory relief
a8 relevert. The effect of the statute vas to "emphasise the need for
spcedy and final deci.doms" by a statutory authority. Per Davies L.J.
m(nt 10.57) and therefore litigants should not be encoursgec to €ome to ~—r=—
the courts after a delsy of six months during which the decision could
heve been appealed under 8¢.

The element of discretion rather than an absolute lack of
Jurisdiction to issue the declaration was aloo revealed in the manner
in vhichu Bellerﬁ/\/la;'J . @istinguished Taylor v. National Assistunce Board
L195C-_] PUTO where the Court vere prepered to issuc a declaretion in
respect of a decision which was nerely erroneous, and rot regarded as
ultra vires. The Board there had povers of amendment, and thus a
declaration that its decision was voidable would have served a useful
purpose.

These tvo cases although emphasising the logicel difficulties
involved in obtaining a declur:tion against a voidalle decisioi, are
it is submitted not conclusive to prevent the Court from issuing a
declaration in suclh circwustances.

Further support for the proposition can be found ir Walters &
Eton R.D.C. [1950] @ ALLER 588 where thie Court of ippesl was asked to
issue e declaration that the Flaintiff was entitled to participate in
a statutory superannuation fund. The Minister waus expowered to
dctermine questiops arising out of the provisions of the statute, and
it vas provided that his "determination shall be final'., The
declaration wes refused on the ground that as the responeivle authority
had already reachied its decision the Court would not subctitute its
owvn viev, in the face of this valid, albeit erroneous determination. .. ..

however it wec comuon ground that if the cecision was made by §
the proper authority it could not Ve chellenged, and the only issue in |
dispute vas whether the defendant as employer, or the County Council
a8 administering authority was the "body clhiargec¢ with the deciaion
making povar''. Therefore the attention of thc Court ves not drawn
to the genersal question of whether .a declaration wes the appropriate
resedy. o

Other decimions often quoted in support of the unsuitability of the
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declaration in the field of erroneous decisions are similarly based
upon the rule that where e matter is entrusted to a specified body

for determination the High Court cannot itself determine that matter
(32). This concerns restriction of original, not of aupefvisory
Jurisdiction. The only authority dealing with supervisory jurisdiction
is Punton and in this case it is submitted that the element of
discretion is the un@erlying ratio.

However vherc legislation is construed as having entrusted a
dispute to the exclugive determination of an administrative body,
the distinction between void and voidable has some bearing upon the
availability of the declaretion since where the body concerned has
failed to make & determination the plaintiff should be able to declare
thet the plaintiffs legal position has not been altered. Thus if a
purported decision is & nullity the Court can issue a declaration to
that effect, and the situation in Hemley and Punton does not arise.
Thus in Pyx Grenite Co. Ltd. v. Minister of Housing,e grant of planning
permission in respect of the plaintiffs quarrying activities vas
chellenged on the grounds that the jurisdiction to grant such
permission had Veen removed by statute. The Court of Appeal held
that, despite the existance of a code of statutory appeals procedure
the declaration was an appropriaste remedy in this case, since its
subject was whether the pleintiffs common lavw rights to quarry had
been restricted by e valid decision. The Court was not usurping a
function entrusted to snother body.

This limited application of the nullity principle justifying the
issue of & declaration, does not support the wide statement that a
declaration will not lie to a voideble decision (33).

There is direct authority to the contrary in Taylor's cese above,
and a considerable amount of indirect euthority in cases vhere the
Courts have issued declerations without regerding nullity as e condition
precedent, albeit the decisions were held for other purposes to be void
(34).  In other cases the Court has doubted)ﬁhether the decision 48
void or voideble, but heve nevertheless been preparcd to issue a
declaration (35).

Diplock L.J.'s doubt in Anieminic ]_’1967_7 3 WLR 412 as to the
availability of the declaration against s deciqion of a tribunal that
vas erroneous in law, is sometimes quoted in support of the limitation
in question (36). However this was based upon the principle that as
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the declaration must refer to the rights of the parties, the tribunal
is an unsuitable object for it, since its determination under the
statutory provisions concerned, did not itself set up private rights,
but was merely a condition precedent to action by another person. It
is that person against whom the declaration should be issued. "The
conduct of the inferior tribunal whether it is e nullity or not is not

cepable of giving rise to any cause of action against him on the part
of the claimant" (at 413). Thus the issue of wvoidness or voidibility
is irrelevant in this context.

The most convincing group of cases, hovever, are those where the
Courts have discussed the scope of the declaration in relation to
error of lav, There are wide dicta particularly by Denning L.J.
that the declaration lies to correct errors of law and is not limited
to juiisdictional defects (37). However these decisions in fact
involved defects of jurisdiction. Other cases, involved the question
of whether errors that did not appear on the record could be revievwed
by means of the declaration (383~  Although this point is uncertain,
it seems from these that the Courts saw no difficulty in reviewing
patent error of law, even ihough this results in a voidable decision.

Thus in Lee v. Showmans Guild of Great Britain 1952 2 QB 329
Denning L.J. in dealing with a defect in a decision by a domestic
tribunal (vhich was not therefore amensble to certiorari) said that
the remedy by declaration was more effective that the remedy by
certiorari, because the former "is not subject to the limitation that
the error must appear on the face of the record" {346). However in
Healey's case this was described by Parker L.J. as "a novel, and far
reaching contention". 1In Taylor v. National Assistance Board 1956
P 70, a declaration issued against an error that was probably not
petent, being disclosed in the course of preliminary correspondence.
The House of Lords, albeit overturning the decision on its facts did
not question the propriety of the remedy.

To regard the scope of review as limited to patent error whether
for certiorari or declaration' purposes, is tantamount to accepting
the viev put forward by Wade (3§) that it is the blemish on the record
" rather than the defect itself which constitutes the vitiating factor.



_99 .-

It is suggested that the better view is that the face of the record
rule is & procedural aspect of certiorari law, and does not therefore
apply to the declaration. These decisions at least show that the
Courts do not regard nullity as a condition precedent to the
declaration.

Finally in privete lawv, a declaration has been successfully
claimed to the effect that a contract is voidable only (39). However
possibly this can be reconciled with principle upon the ground thet the
parties cen themselves rescind in relience upon the declaration.

It is submitted that, as in the case of certiorari it is open to
the Court to violate logic, and award a declaration against a voidable
decision. This is subject to two qualifications. Where the
declaration will serve no useful purpose the Court may withold it, in
its discretion.(l0)Secondly the Court will not declare rights subject
to the exclusive jurisdiction of another body, except in a negative
sense to determine whether the resposible authority hes in fact made
an effective decision. Here the distinction between void and
voidable will be relevant. It has been argued that administrative
bodies are not gubject to res judicata in that they can usually
reconsider their own decisions (4l). 1If this is so then the rule
that the declaration cannot quash is unimportant, except that where
the authority concerned is a judicial body, subject to res judicata,
certiorari will perhaps be the appropriate remedy. However the cases
supporting the application of the declaration to voidable decisions

assume that its effect is constitutive.

(d) Mandamus

The Prerogative order of mandemus issues to compel the performance
of a duty. Thus it has no direct concern with the setting aside of
invelid acts, being limited to enforcement of the duty to exercise a
discretion, but falling short of compielling the discretion to be
exercised in a particular way. Rather misleadingly it is sometimes
said that mandamus lies to ministerisl but not judicial functions (k2).
Thus where a justice erroneously holds that he has no jurisdiction
mandamus will lie, but will not lie for a mistaken exercise of that
jurisdiction (43). Mandamus should therefore lie only where a
purported decision is a nullity, since the underlying rationale must
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be that the tribunal has not performed its duty to reach a decision.
This is the basis of a consistant line of authority. Decisions

have been challenged by mandamus on the ground that the defect
concerned resulted in the tribunal declining jurisdiction, or feiling
to exercise jurisdiction (44), although it was pointed out in R v.
Cotham 1898 1QB 802 thet the distinction between an errcneous
exercise of jurisdiction and "failure tc hear and determine according
to lavw" can be '"very fine" (at BO6) a distinction regarded by Gordon as
non existent (45). Thus mandamus will lie where there is an excess
of jurisdiction, but not where e statutory body is acting within its
jurisdiction (46) unless the decision is first quashed by certiorari.

In R v. Paddington Valuation Officer ex p. Peachey, [;96@] 1 QB 380
e ratlng list was challenged on the grounds that it had been constructed
upon the wrong basis. The Court of Appeal held that this defect
rendered the list at the most voidable, and that therefore mandamus
could not lie to order the valuation officer to prepare a valid list
unless the defective one was quashed by certiorari. Salmon L.J. (at
L19) seid "A finding that the list is null and void is necessarily
implicit in an order for mandamus". However the Court thought that
to avoid inconvenience the mandamus might issue in advance of the
certiorari. Bimilarly in Baldwin and Trancis v. Patent Appeal
Tribunal [195?] A.C. 663 Lord Denning said that where mandeamus is
issued to the tribunal, it must hear and determine the case afresh,
and it cannot well do this if its previous order is still standing"

(at 693-1).

Hovever, under the formule of "declining jurisdiction' the Courts
have issued mandamus in respect of decisions based upon irrelevant
considerations (4T) or where relevant factors had not been taken into
account (48). Although this can be justified upon the basis (criticised
in Chapter 7 .above) that these defects result in nullity, in many cases
intervention has been justified upon the basis that these decisions
were wrong in lav, and that mandamus lies to compel a tribunal to
decide according to law. Thus in Padfield v. Minister of Agriculture
[1968] A.C 99T the House of Lords held that the Minister, in exercising
a discretion vhether to refer a matter to a statutory committee, had
taken irrelevant factors into account. This was treated not as ultra

vires, but as & failure to exercise the discretion sccording to law.
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Lord Upjohn (at 1058) said "The Minister in exercising his powers .....
can only be controlled by a prerogative writ (sie) which will only
issue if he acts wrongfully” and Lord Morris, (dissenting in the
result) assumed (at 1041) that mandamus could issue if "the Minister
misinterpreted the law, or proceeded upon an' erroneocus view of the law".

In ex parte Kendal Hotels [l9h1]l ALLFR LLE mandamus was regarded
as an eppropriate remedy eageinst s decision to which certiorari would
not lie Goddard C.J. held that as the decision was within jurisdiction
and good on its face, mandarus was the only remedy. Similarly in a
number of cases mandarus issued in respect of decisions vitiated by
irrelevant considerations without reliance upon nullity or lack of
jurisdiction (49) and in two ceses mandamus was held to be available
to réview a decision which was held valid for the purpose of preventing
collatersl challenge (50).

If these decisions are accepted then the scope of mandamus
approximates to that of certiorari. FLowever intervention based upon
the imposition of & duty to determine according to law does not meet
the objection raised in Peachey (above) that the offending decision must
be removed, and mardamus is inappropriate to do this. Irn certain
circumstances an existing decision can be ignored, or reconsidered by
the authority concerned without any formal setting aside. Thus the
granting of a licence in disregard of certain formal requirements could
not be queqtioned by mandamus slone as the licence was, in the absence
of a jurisdictional defect, a valid one, (51) whereas a licence refused
in the same way could be so challenged because no new legal relationship
had arisen, in the absence of a provision preventing successive
applications (52). Thus, irrespective of voidness and voidability
mandamus would be appropriate in a situation similar to that in
Pedfield which involvesan administrative negetive decision, not subject
to res judicata.

It is submitted that the cases where mandamus has been extended
under the pretext of enforcing a duty to observe the law, can be
explained partly upon the basis that defects arising out of an abuse
of discretion are treated ambiguously by the Courts, being sometimes
presented as jurisdictional and scmetimes regarded as mere error (53),

and partly by the desire of the Courts to intervene in cases which
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wvere regarded as not amenable to certiorari, and for vwhich mandamus
appeared the only available remedy. The restriction of certiorari

to judicial functions given a narrow meaning to exclude even decisions
of licencing justices (54) contributed towards this. However in
recent years the scope of certiorari has broadened, as has the meaning
given to the term judicial (55) and thus less justiiication exists for
an overlap between these remedies.

Mandamus should be restricted to revievw decisions vhicn are
alleged to be nullities, in order to provide a consistant principle
upon winich to base & choice of remedy, but even here the order can be
issued in conjunction with certiorari, to prevent difficulties arising
out of incorrect formulation of the grounds of review. Indeed the
remedies are often issued in conjunction even in cases where the defect

concerned clearly results in nullity (5€).

Summary

In the field of direct review the courts have only spasmodically
applied the lbgical comsequences of pullity. Competing factors have
necessitated extenszions of the various rermedies, with the result that
they overlap to such an extent that no clear basis exists for choosing
between them in a given situation.

It is suggested de lege ferenda that the principle of nullity
should be employed as & basis upon which to define the kind of situation
to vhich each remedy is appropriate. Thus eppellate proceedings and
certiorari should apply only to defects within jurisdiction, and
mandamus only to jurisdictional defects, defined to exclude defects
involving irrelevant considerations. The declaration having
procedural advantages over certiorari should be recognised as constitutive
and therefore lying both to jurisdictionsl and non jurisdictional
defects. Alterpatively certiorari might fulfill this function since
this remedy has certain advantages in having flexible locus standi
rules, in vhich case the role of the declaration should be limited to
jurisdictional defects, and in particular to situations where
mandamus is clearl& unsuitable, as where an individual mainteins thsat
a certain decision is not enforceable against him. Authority exists
to support such a classification, although without rejection of a
Fonsiderable number of decisions, it is impossible to maintain that this
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represents existing law. Such & scheme also involves the production
of a cleer test for distinguishing betwveen ultre vires and error
vithir jurisdietion since at present thic is obscured by the cual role

of Liotl: certiorari and the declaration.
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CHAPTER 9. _COLLATERAL CHALLENGE

It should be possible to challenge a decision collaterslly only
if it is void, since collateral challenge always involves the calling
in question of a decision without taking steps to have that decision
set aside, reversed or nodified in proceedings specially designated
for the purpose (1). Thus whenever a person asserts or defends &
claim, to which the validity of a decision is material, he is
challenging it collaterally. The range of possible collateral
attack situations is therefore extremely wide. 1In particular
collateral challenge may involve an action in comtract, quasi contract
or tort where the defendant justifies his act by reliance-upon e
decision mede under statutory powers. Similarly resistance to
enforcement proceedings involves collateral challenge of the decision,
and less frequently the effect of a decision can be so canvassed in
an action involving title to land or goods (2) or in en action where
a decision or act is directly challenéed, on the grounds that its
validity depends upon the existence of an earlier act or decision as
condition precedent (3).

Some procedures are in form methods of collateral challenge, but
are in fact utilized as means of direct attack in that no other result
is scught than to expose the decision as invalid. Thus Habeas Corpus
being directed towards the person detaining the body of the applicant
in principle presupposes that the decision authorising the detention
can be disregarded. Mandamus being an order to a public body to
discharge a statutory duty, again presupposes that any previous
decision was void (4). The Declaration issued under R.5.C. Ord 25r5
takes the form of a statement of the Plaintiffs legal rights (5), and
thus can logically impugn e decision only if it is void and thus
ineffective to alter his legal position. However, as shown ebove,
in these cases the line between direct and collateral review has
become blurred, and these procedures involve a scope of reviev nearer
to that where certiorari is the remedy sought.

It is sometimes maintained (6) that different policy considerations
govern direct and collaterel attack, justifying a narrower scope of
review in collateral than in direct proceedings. Firstly the purpose

of collateral attack is not necessarily to expose an invalid exercise
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of powver. This may be genuinly incidental. Thusin D.P.P. v. Head

1959 A.C. 83 the validity of a committal order made twenty years
previously was relevant to a conviction for an offence against a women
subject to detention under Mental Health Liegislation. Viscount
Simmonds at 8T made it clear that the exposure of unlewful administrative
action was not, in those proceedings the concern of the Court. Secondly
the doctrine of colleteral challenge can have unjust results where persons
relying upon decisions which are treated as void find themselves lacking
legal justification for acts done in good faith. 1In Innes v. Wrlie

184k 1 Cor & K262, a Constable who, in obedience to an order of
expulsion, prevented the plaintiff from entering the premises of & club,
was helﬁ liable in tort because the expulsion was in breach of natural
Justice.

Thus either the possibility of collateral attack must be more
limited than that of direct atteck, or alteratively exceptions to the
governing principle will have to be admitted to avoid imposing an unfair
burden of responsibility upon executive officials.

Historically the relationship between nullity and collateral attack
was well established by the middle of the Seventeenth Century (7). 1In
Terry v. Huntingdon, concerning an action in Trover ageinst the
Cormissioners of Excise for wrongly classifying certain liquours ss
"strong waters". Rainesford C.J. said (The Commissioners) 'both
themselves and their offices would be trespassers ..... and the reason
is that when they exceed their authority they cease to be Commissioners
and act as private persons'.

In Wilkins v. Howard (1838) T Ad and 180T, in an action against
Magistrates in respect of a committal order it vas seid "It is clear
that the plaintiff cannot suceed unless the proceeding was & nullity".

However in these early cases & narrow concept of jurisdiction
limited to persons, place and subject matter, corresponding to the
suggested commencement of the inquiry test appears to have governed
the possibility of collateral attack. This leads Rubinstein to suggest
thet, at least in same circumstances the linjts to jurisdiction ﬁight
vary vith the method of atteck (8). Thus in Pease v. Chaytor (1863)

3 B & § 620 Blackburn J. thought that a wider range of defects would
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Justify a defence to enforcement proceedings than would arply in an
action in tort.

This solution, it is submitted is not necessary to achieve the
eim of allowing a greater scope for review in direct proceedings than
in collateral proceedings. The seme result is achieved by the simpler
process of treating the availability of direct remedies as independant
of the question of jurisdicticn. Thus since the Northumberland Case
certiorari lies for all errors of lew, a category wide enough to
include jurisdictional defects as well. It is sugpested that with
the extension of certiorari to administrative bodies the "face of the
record” requirement should be ebandoned, but even if this does not
happen, the distinction between jurisdictional and other defects need
only be material in limited circumstances, vhere a defect does not
appear on the record, or vhere a privative clause is in force, or
vhere the decision is sought to be collaterally impeached.

In modern law the principle of nullity is relied upon in
collateral proceedings to the extent that collateral remedies have
frequently been refused uron the ground that the decision concerned
is voidable only. Thus in Marsh v. Marsh [19&5] A.C. 2T1 the validity
of a divorce decree became materiel in later proceedings concerning
the administration of an estate. The House of Lords held that the
decision being voidable only must be treasted as valid for the purpose
of collateral impeachment. It is significant that it was said, (at
284) that the position would have been otherwise had a breach of
natural justice been involved.

Similarly in ceses involving bias, collateral actions have failed
because thaet bias was regarded as producing a voidable decision only (9).

The seme principle was applied to an order made by an Administrative
body, by Lord Denning in D.P.P. v. Head [1958] 1 ALLER 679. 'The
Accuseds conviction of an offence against a person detained under Mental
Health legislation depended upon whether the original certificate of
detention made years previousiy by the Home Secretary was valid. Lord
Denning held that as the certificate disclosed an error of law it was
voidable only and thus since it had not been set aside it must be treated
as valid to support the conviction. However the majority were prepared
to set aside the conviction, whether the certificate was void or voidable

on the ground that the presumption that a person was a defective within
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the meaning of the Act, which was necessary to establish the offence
was rebutted by defect in the cormmittal order. This is sufficient
to explain the decision in the light of the particular statutory
provisions involved. However the majority reasoning has received some
criticism (10) end it is submitted that Lord Dennings rationale with
its emphasis that a void decision destroys the validity of all action
teken in reliance upon it is to be preferred. The majority speeches
vere probably influenced by Habeas Corpus law in that patent error
not going to jurisdiction is sufficient basis for the writ (11) which
as regards inferior bodies, has, despite being strictly a means of
collateral attack, a similar scope to certio