W Durham
University

AR

Durham E-Theses

Relevance of rules of contract in tort situations

Dike, F. C.

How to cite:

Dike, F. C. (1978) Relevance of rules of contract in tort situations, Durham theses, Durham University.
Available at Durham E-Theses Online: http://etheses.dur.ac.uk/9586/

Use policy

The full-text may be used and/or reproduced, and given to third parties in any format or medium, without prior permission or
charge, for personal research or study, educational, or not-for-profit purposes provided that:

e a full bibliographic reference is made to the original source
e a link is made to the metadata record in Durham E-Theses
e the full-text is not changed in any way

The full-text must not be sold in any format or medium without the formal permission of the copyright holders.

Please consult the full Durham E-Theses policy for further details.

Academic Support Office, The Palatine Centre, Durham University, Stockton Road, Durham, DH1 3LE
e-mail: e-theses.admin@durham.ac.uk Tel: +44 0191 334 6107
http://etheses.dur.ac.uk


http://www.dur.ac.uk
http://etheses.dur.ac.uk/9586/
 http://etheses.dur.ac.uk/9586/ 
http://etheses.dur.ac.uk/policies/
http://etheses.dur.ac.uk

RELEVYANCE OF RULES oOF CONTRACT

IN

TORT SITUATIONS

THESTIS FOR

BoColo OF

UNIVERSITY OF DURHAMN

SUBMITTED BY F.C. DIKE

cCocomooocoocroomoonasan

The copyright of this thesis rests with the author.
No quotation from it should be published without
his prior written consent and information derived

from it should be acknowledged.



TABLE OF CONTENTS

Preface
Abstract

Table of Stetutes

Bibliography

Chapter I Introductory

Chapter IX Mester and Servang

Chapter III Third Party Rights

Chepter IV Demages

Chaptexr V Rempteness of Demage and Measure of Damages
Chepter VI Limitation of Actions

Chapter VII Tort or Contract in Privete International Law

General Conclusion

Table of Cases.



PREFACE

The teble of stetutes of a modern text book on the laow of torts
or contract will contein a large number of stotutes but it will be fourd
thet in this thesis there asre few mentlons of statutes end thus thie
exexcise is devoted largely to the Common Lew snd is therefore concerned
with what is generally known as case law,

The fascinetion with the Common law goees back to my student days
at Birmingham University when one struggled to grasp the ratio of @
case and to distinguish it from another. Suech great nasters as the
igte Professor J.U. Unger could stress the finer points of & cese tidth
so much e=aese that ss one's perceptiocn developed the beauty of the
Common lew unfolded. One of the aspects of this beeuty was the
realisation of how the seme result may be epproached by different
routes esach competing Por sscendency. Such results may not cause muych
controversy as when by epplying different reasoning divergent results
gre schieved on the seme issue. Pxobsbly this is o me the greatest
fascinetion of the Common law and whiech without being accused of bise
has made it to me a great system of law thet its reception in distant
lands hes been less difficult. A system of law that cen produce many
snswers can satisfy different needs of different peocples or of different
generations.

1t is regretted that with the increased intrusion of Parliement
into all branches of law subsequent generations may not have cause
| to get embroiled in the controversies genersted by this branch of the
law &8 legel history is becoming %o e large extent the interest of few.
Thus soon we may be saying 'Here lies the Common Leaw - Rest in Peace’s
This theeis is therefore en attempt ¢o identify scme of the contro-

versies before statute swallows them.
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I have to express my gratitude to Professor F.E. Dowrick of
Durhem University and Me. R.L. Purvis of the Lew Department of the
Polytechnic of Neuwcastle-Upon-Tyne for thelr encoursgement during
the period vhen I wag o awed by the prospect of trying te discuss
& subject which meny legal luminaries have high-lighted.

I om indebted to my Supervisor Professer M.J. Gooémon for hio
sympethy end toleronce throughout the preparation of thig thesis.
without his guidance and kind ettention this thesis would never have
been completed. Ve these persons and many others I cennot reme here
I om deeply grateful.

Finally the Common Lew gtill is dynamic and is changing to meot
new challenges. For example ofter the decicion in Hedley Byrne & Co.
v. Heller & Partners (196&k) AC LG5 the Misrepresentation RAct 1967
lcame beleted end wms regarded in some guarters as o FPifth wheel.
Recently in Sparhem-Souter v Toun Oevelopment Lord Denning M.R.
expressed the epinion that the common low principle enunclated in
that cese is prefermble %o the Defective Premises Act 1972,

Bearing these censtant changes in mind it is therefore otated

that this thesis has only congidered the law as it existed in December

1976.
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ARBSTRACT

The historicel origins of tort end contrect have left some
technicel rules which separate them and may make it advantageous
for 8 plaintiff to sue in tort or in contrect. For exemple the duty
in contract is generally strict while that in tort is not generally
g0, A plaintiff vho has eltemative cauee of acticn in tort and
contract may thue sue in contract. But this adventage is not limited
to the law of contract for generslly the demages that sre recoverable
in tort are wider then in contrect. Also under the limitation of
ections it is submitted that given the seme cirzcumstances arising
from breach of duty, time may begin to run or may expire in contract
when it has not begun $o wwn in tort.

This conflict betusen tort snd contrect raises the problem as to
what law sghould be given primecy im & conflict situstion. Three
possible snsw2rs exist:

(1) To give primecy to contract as creating the
relationship;

(2) To give primacy to tort on the basis that o
exclude tort is %o allsw & wrongdoer benefit
by committing two wrongs instead of one;

(3) To oive primacy to none snd ellow the plaintiff
choose his csuse of action.

Some systems have made & choice between these but at common
law only the second answer has not been adopted. Thus & Plaintiff?
may in some cases bring his action in tort or in contract or in
contract alone depending on the capacity in uwhich the contractuel
relationship is entered into. This conflict has extended to Privete
Internatinnathaw and it is interesting to obserxve that the Courts

have gone off in all directions %o find &n answer.
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The enswars have been eupported end criticised on principle
or policy. WNo doubt the conflict will continue until the Common

Lew 18 regrettebly swallowed up by Stetute Law.
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CHAPTER 1

For & long time efter the conguest the rayel courts were mainly
concerned with mainteining law and order and defining the system of
lend tenure. The writ of trespases from which the law of tort snd
subsequently the law of contrect were to develop was st iis
inception of criminal nature. The royal courds were not concerned
with the privete grievaences of tort and contiract. Tort was the
first to evolve end little wonder for thet, @s it was more closely
associated to criminal law than contract. But within the remedy
provided by tort a sharp distinction wss drawun betuween misfeasance
and non-feessance. UWhere 8 defendant undertock to do something and
did it badly a redress may be found within the context of tort.

But if the defendant did mothing, this was non-feasance and the
courts held that ‘not doing wes no tort’. The attempt to overcome
this was long and fruitless until sssumpsit was evolved esnd the
answer was given not within the law of tort but wdthin contract.

This result was %o creste some conceptual difficulties for
vhile the classification into misfeesance and non-feasance may be
gimple in theory it proved difficult within the forms of ection,
Thus where the seme facts manifest a cause of action in tort as
w2ll a8 in comtirect a plaintiff who sued in contract when the cause
of action was classified in tort had his ection struck off. The
County Courts Acts did not help matters for they classified causes
of actions as either "founded upon contrect”, or “founded upon tart”,

i

For exemple in PONTIFEX v M.R., CO. the seller of goods directed

the carrier not ¢to deliver to an insolvent buyer. IBe carrier
nevertheless deliversd to the buyer. 1% waes held that the sction
against the cerrier was one in tort and not contract undexr the

County Courts Act 1867. The carrier by not meeting the demand for
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the return of the poods had terminated the contract of cerriamge and
his retention of the goods from then on became tortious. But foxr this
Act the natural thino would have been to treat the claim as one of
bresch of contract regulting 2lec in tort.

Thus from its inception the law of contract vied with the law
of tort @8 @ ceuse of action in some given situations, Although the
forms of action have long been abolished, the interpley betwzen tord
and contract is s%till much in evidence today. For exomple, there is
pe doubt that 8 relationship which eprings out of privity of contract
betuszen the parties may give rise %o en action in tort for negligence.
The principle from such cases is that ¢he contract creates the duly
end the neglect to perform the duty or the non-feasence is @ ground
for an action in tnrtoz Of-course tﬁe plaintiff cennot recover
demages in both tort and contrect. The pleintiff may im the clircum-
stances have alternative cleims in tort and contract end in the case
of doubt he moy plead both ceuses of action. This has been the case
with carriersB and also with iﬁ'nrakt@t@pemL° who by "the custom of the
realm® ow2 duties to the public. But the Courts have not been con-
gistent in holding that the same circumstances may ogive rise %o an
action in tort or in contract and in some professional negligence
situations the contrect has been held to displace the tort liobility.
Thus such professional advisers as aulicitorss stock=bruker96 and
architects7 pre not licble otherwise then in contrect. It has been
justified on the basis that the plaintiff may not enrich himself by
froming his sction in tort vhere the demeges are arguably generally
wider than in contract. It may however be ergued sgainst this that
why should a defendant benefit merely becsuse he commits two wrongo

jnetead of one., The orly general propositicon that smerges



3
from these ceses seems to be that if the duty imposed is solely besed
on the plaintiffs consideration for the defendants promise the action
will be in contract end contract slone. This is typical of the
constant friction that exists between the tuwn lsaus.

There are howzver instances where the basis of liability is
clearly cut and it has been long recognised that every breach of
contract does not create an ection in tort. This was ep even before
the sbolition of the forms of action by the Common Law Procedure Act

8

1852, Thus in Courtensy v Esrle it was held that counts alleging

non-payment of money are counts in assumpsit end cannot be joined with
counts in case. But vhexe altemative causes of action exist there
are advantages which may be derived by framing en ection in tort or
in contract.

For example, & predominent view is that demeges sre wider in
tort than in contract. Also exemplary or vindictive damages are possible
sgainet 8 tortfeasor but in contract the general rule is the other
way., The rationale had been that the aim of contract lew is the
protection of commercisl interests while exemplary damages axe en
attempt to esssusge injured feelings or dignity of the plaintiff.

However recently the House of lords in ROOKES v BARNARD9 hes opened

to the law of contract this type of damages, end exemplary damages may

be granted uwhere the defendant "with a cynicel disregard to = plaeintiff's
rights has calculated that the money to be made out of his wrong doing
will probably exceed demages at ris§1oo Similer difference exists

in the scele of costs (o be swsrded in the County Courts. This varies
according to whether the action is in tort or in contract. Anatherxr
difference lies in the service of writ out of jurisdiction., This will

depend on the nature of the actlon. IF the cause of sction is in %tord

then under Rules of the Supreme Court Order II rule I(8), & writ
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cannot be served out of jurisdiction,
This friction betuwzen the rules of contrect end tort are not

confined to contracfing parties., In Winterbottom v wrigﬂ§11 it woe

held by the Court of Excheguer that @ third party cannot maintain

an sction in contract ageinst e contracting party for demage sustained
from breach of contract betwsen the defendant and the other contracting
party, This decision was correct but i¢ induced the erroncous belief
with some quarters that because @ contract exists between A and B

C cannot sue A in tort on the facts which disclose @ breach of contract
between A and B.

In Alton v M.R. & 80012 the pleintiff's servant was injured by

e Railuey Compeny =s cerriers of passenger for hirxe. This was breach
of contract between the servant and the Railusy Company to carry the
servent safely. The plaintiff as master of the servant sued for loss
of the servants services. The Court turned down the claim on the
grounde of privity. Willes, J. uho sat with three other Jjudges
confused twn independent and quite compatible propositions when he
acknowledged ¢the rules that in

1) -na gstranger to @ contrect can in general sue on i%; end

(2) @ master can sue for the loss of services from injury

done to his servant,

The result of this decision was to cubmerge the second rule in the

first.

Donoghue v St@vensmn13 haes gore & long way to remedy this

inconsistency but to a large degree the anomaly still exisis today.
More recently in Esso Petrolemn Co. Lid. v Pfiardunﬂ6 the Cours

of Appeal faced the issue whether a negligent pre-contractual stetement

founded =n action in contrect as well as in tort under Hedley Byrne v

Heller,15 The facts of the cese are that in 1961 the pleintiffs



5
Esso Petroleum Co. Ltd. wished %o open & petrol filling station in
Southport. They acquired & site in East-benk Street, Southport for
this and entered into contract with the defendent %o let the filling
gtation to him, Esso Petroleum estimated and.infarmed the defendant
that the tprough put, that is the estimated =snnual consumption of the
Esst benk Street site, in its third year of operation, would emount to
200,000 gellons. Esso had contemplated that when the stetion was
developed it would be in Pull view of passing treffic. But when
planning consent was granted it was for a development wnich screened
the pumps Prom the voad end this was bound to sdversely affect the
stations potentisl., Esso nevertheless, adhered to Ghelr original
estimeted snnual consumption of 200,000 gelleons. The result sald the
trisl judge was 2 ‘tragic story of wested endesvour and financiol
disaster' to the defendant160 The defendant put caepital into the
atation and incurred a benk overdraft but despite his hard wnrk, the
station only sold 78,000 gellons of petrol in the firet 5 months.
In July 1964 the defendant tendered notice to quit the temancy but
wns persuaded to remein at @ reduced rent by a tenancy agredment dated
18t September 1964. This did not help matters and in Rugust 1966 the
defendent wss unable to pay Esso for petrol supplied. In December 1966
Esso issued @ writ sgainst the defendant claiming possession of the
station, money due for petrnl and mesne profits. The defendanst
continued trading at the station until March 1967 when he gave up
possession. By his defence and counterclaim the defendent alleged
inter slia thet the representation as to the through put amounted to
negligent misrepresentation and a breach of- warranty. TYhe trial judge
rejected the cleim for breach of warranty but held that Esso usre llable

for breech of their duty of care to the defendant. The defendant

sppealed and Esso cross-sppealed.
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The plaintiffs in their cross-appesl argued that Hedley Byzrne's
case cannot be used to impose lisbility for pre-contractual statements.
They argued that the remedy in such situations (at any rete before
1967 Wierepresentation Act) was only in warrenty or nothing. They
relied particularly on Clark v Kirby Smith17 and on Groom v Cr@ckero18
There are other muthorities to support this contention. Lord Reid in
Hedley Byrme°a19 case said: "wherxe there is a contract there is no
difficulty ss regards the contracting parties: the question is whether
there 18 & wzrranty.® In Oleificio Zuckhi SPA v Northern Sales Lid,Z"
Mcheiz J. seid:%... @8 at present advised, I consider the submission
advanﬁed by the buyers - that the ruling in Hedley Bymne epplies a8
between contracting parties is without foundetion.”

The Court of Appeal unanimously rejected this argument. Lozd
Denning M.R. reiterated his eerlier statement 1in Melnezny v Lloyds

21 where he said: "... if one person, by & negligent mis-

Bank Lid.
statement, induces another to enter into a contract - with himself or
a third person - he may be lisble in demages® The leerned Lord went
on to state that the cases cited by counsel for Essp were in conflict
with other decisions of high suthority uhich were not cited in them.
He stated that the duty of e professional person existed in contract
and in tort end cited the cases of Broun v Bourmanzz end Noxton v Bord
Aahburtonz3 in support. 1In the latter case Viscount Haldane L.C. held
that @ solicitor may be liable in tort as wzll as in contract. The duty
in this situation wes enslogous to that owed by e master to his sexvant
or vice versa.

Omrod L.J. felt the argument that the Hedley Byrne“azg case had
no epplication whexe the negotiations resulted in 8 contract attractive,

but he nevertheless rejected it. He stated: "There is no magic in

the phrase 'speciasl relationship’; it means no more then o relationship



?
the naeture of uhich is such that one party for a veriety of possible
reasons, will be regarded by the law as under & duty of care to
the other“zaedl@y Byrne“a; case therefore applied ¢o govern the
relationship.
The tort or contract enalysis is not confined to the situations
above end it is therefore intended to inguire into other circumstonces

in which the vules of contract may be relevant in tort situations.



8
CHAPTER 2

MASTER AND SERVANT

Today the mester and servant reletionship is normally founded
upon contract. This howsver need not be the basis of the relationship
in every case. For exsmple, a child living st home may be a servant
of the father by the fect of rendering services to the fathero1
Similarly a volunteer who gives his services to enother has been held
to be a servantoz

The relationship creates certain rights and duties betusen the
parties°3 These obligations are normally clessified into three groups.
Strictly only twn groups of obligations exist from the very fact of
the relationship, the third group only epplies vhere the parties have

in a contract expressly or by necessary implications, agreed upon them,

Classified the oblipgations are:-

(1) Those obligations imposed by the Common Law on both parties.
These are known s the common duty of care.

(2) Statute has elso imposed certain obligations on both parties.
These may derogate from oxr emplify the common law duty of care ar
the contractusl duty., The duties are normally personal.

(3) Uuhere the relationship arises ex contractu the pariies
may create certein obligations expressly or by necessary implication.
These obligations may be relevent to the other ohligations for they
may derogate from or emplify them. The statutory duties are houwever
generally couched in absolute terms and may limit the scope of
contract obligations.

With respect to the statutory end contractual obligations the
legel consequences are clear. Statute generally provides the penaliy

for breach of statutory duty. The sules detexmining the liability
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is tortious. Thus in Davie v New Merton Board Millaos Lord Reid

stated that the masters duty %o provide safe plant should be regarded
as part of the law of tort., Denning L.J. in & dissenting judgment7
took the same view., Thexe is academic support for this view. HMunkman
on Employers Liabiiitya believes that this is the correct inter-
pretation although he is prepared to accept the Court of Appesl's

decision in Matthews v Kuwalt Betchel9 which goes the other way.

In support of his contention he argues that the employer ow2s a duty
to persons uho are not employed by him e.g. doctor who has come to
rescue and slso he relies on the provision of Section 2 of the Croun
Proceedings Act, 1947. This includes under the heading "Liability
of the Crouwn in Tort®, "breach of those duties uhich a person owes
to his servents or sgents st common lsw by reason of being their
employer®. With due respect the arguments are no%t convincing. In
the first case that I owe & duty o X in a given situation does not
meen that given that seme situetion, I owe the same type of duty to V.
The relstionships may not be the same and there is no reason uhy this
should not make difference to the nature of the duty.

In the second place, Section 2 of the Act merely begs the question.
It acknowledges that the duty casn be tortious and on this there is no
argument but the Act does not say whether this is exclusively the case.
The dogma that the duty is always tortious may be attributable to the
fact that in certain situations devoid of contract, a duty of care
has exlisted and to adherents of this dogme it is difficult to see how
the duty can be contractusl. The contract does not creete the relation-
ship but in some case may be incldental to it. This contention houever

does not explain why an action may be brought in contract for the same

breach of duty.
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2. The duty is purely contractuasl

This view is not seriously held because of its self-contradiction.
Once it is admitted that the reletionship mey exist independent of
contract and that the common law imposes the duty of care by reason of
the relationship alone it becomes difficult to maintein that where no
contract exists the duty of care may nevertheless be contractual, The
premise in no way compele the comclusion. There is no contract from
which the duty may be implied.

I% cen however be argued that, certeinly, the duty of care betwzen
master and sexvant ie different from the duty of care owsed %o & third
party €.0. O consumer. So fsr @s the latter is concerned the duty must

be tortious and generally one in negligence under Deonoohue v Stevensan°10

Therefore the former which is differxent from the latter must be comr-
tractual. This is not convincing for tupn reaspns:-

(a) 1% has been shown sbove that the premise does not warrant
such & conclusion,

(b) AL bottom the difference may be the content end not
the nature of the duty. Thus the duty in tort for
physicel injury is generslly that in negligence.
Similarly the duty for nervous shock is in negligence
but as the cases smply show the contents of the duties
are not the same. This has not prompted eny re-
clagsification of their nature and therxe seems no
regson why the geme ehould not apply to master and
servant duty of care.

Yhe duty is in tort and in Contract:

It is submitted that this is the correct answer. Historically it
is not certein how the duty ceme to bé based in tort and in contract,
I1¢ is how=ver speculeted that the origin of the duty must have been in
tort, In fact, in view of the development of contract from <ort this
is self-evident. Bu$, in téne, situations esrose where apart from the

pure tort relationship beiwzen the master end the servant @ contract
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existed between them and & rigid separetion of the common dukty of carxe
from the contract duties may have become unnecessary, Gradually the
toré duty became assimilated with the contract. A useful vehicle for
such gssimilation wes the doctrine of implied texm in contract for
once the common duty of care had become notorious it wss assumed %o
have been implied in @1l contracts creating master and servant
relationship. I¢ wasimmeteriml whether the duty was recited as
founded in tort or in contrect. What wes materiol was that the

11

pleintiff can sue in both. Thus in Brown v Boorman =~ the House of

Lords held that wherever therz is a8 contract and something to be done
in the course of the employment which is the subject of that contract,
ond there is a breach of duty in the course of that employment, the
plaintiff can sue in tort ox in cnntrécto This assimilation led to
some confusion in thought. For example the defence of common
employment which wee based on the fact that @ servent "must be
supposed to have contracied on the terms that as betuzen himself end
his master, he would rTun L%thi§:7 visk,” of injury by fellow sexvant
in common employment12 was spplied to & situation menifestly deveid
of contractusl intention°13 in effect the law of contract which had
evolved from the law of ¢ort wes now controlling tort and still does
go in many respects even today.

APPLICATION OF TORT OR CONTRACT RULES

In practiGe most cleims by servants for breach of duty axe framed
in tort but there may be procedural or other advantaeges in Eramming
the asction in contrect, For example in Metthews v Kuwoit Eetv.:ﬁ‘na'].ﬂ<>
the plaintiff contrected with the defendants to work gbroad for them.
He was injured by falling into @ trench when he avoided en object wvhich

swung towards him ms & result of negligence of the Gmployers. This

negligence elso constituted e breach of the contract of emp loyment.
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The issue before the court was whether the plaintiff con avold the
pravicions of R.8.C. Ozd. II zule 1 and cerve his wplt out of
jurisdiction. He could do &hic iF his wrdtd diseloced o sause of
oction in contrect but he could not do so 4F i¢ dicclosed @ caueg
of sction in tort olone. The plaintiff brought his actlion alleging
breech of contrect and served his writ out of juriocdictlen. The
defendento contended that the cmuse of sction wae in tort and the
wrlt could not be éQ?MQd out of jurisdictien. The court of Appeal
rejected this contendion end held that the pleintiff could frame
hioc setion in contract or in ¢ort. As he eslleged o bresch of con-
tract the weit could be served out of jurisdiction.
VOLUMTEER, COMMON EMPLOYMENT AND VOLENTI

Under the doctrine of common employment @ servant was deemed
%o heve impliedly copreed in the contract of service net to sue the
master for injusy resulting from the act of Fellow cervanto in common
cmployment. Uhat cmerges frem this ie that the defence depcnded on
the existence of @ contract betwsen the master snd the imjured
Dervanto15 Volents on the other hend doesc not requize @ contract to
spply. Thue the defence of common employment had ne application
vhere the injured servent wao not o contrectusl servant but @ veluntaer.
This ig because of the oboence of a centract on uwhich o imply the
consent. Volentl which does not require @ contract moy on the other
hend opply. But in Deggs v Midland Reil Cmo16 the defence wao
mainteined sgeinet @ volunteer end on thie baois the valigity of
that decision can be guestioned. How cen a volunteer tho ie not
@ contracting perty be regarded @c having impliedly agreed in the
contract of escrvice %0 Tun the vick of injusy by feliow servants?
The defence chould have been one of volenti mon it injuria. Thio

distinction is cupported by ¢he decision in Corzy v Dl@eno17



There $he defence of common employment failed on the groundo
that the contract between the plaintiff infant end the defendant
employers wao void for not being wholly to the benefit of the
infant. The fact that the court went on ¢o conoclder the question
of volenti not in the context of the contrect but of knowledge
end consent ehows that it drew @ line betuween the twp defences
gnd &thic linec depended on the existence ar otherwise of a contract.
Thus where the duly wac merely tortious es in Degn'’e Case common
cmployment should be incpplicsble because of the absence of
contract. Conversely in situations where the contractual servent
was injured by o volunteer the defence of common employment wsuld
be sppliceble. Thig io beceuse of the existence of contract
between the mecter and the servant from uwhich the defence can be
implied, This case is howsver of mere historical importance for
the pooi%ion has changed by the sbolition of the defence of common
employment by the Law Reform (Personol Injuries) Act 1968, Thisg
Act did not effect the defence of Volenti non it injuria.

Suppose X enters into contract of service with Y and there
is an exemption clause in the contract. The clauce may fulfil o
double role. If V is demaged and brings his sction in contract
the exemption clause may be used as & defence. The issue here
will be one of construction and such rules a@s the contre proferentem
and doctrine of Pundamentel breech will apply. IFf YV eues in tors,
agein the exemption clause may be used as s defence of volentl
non it injurﬁé and the issue will be the same as in contract end
thus one of construction, although it is not certaln uhether the
contra proferentem rule or doctrine of fundemental breach will
apply. In Bireh v Th@maa18 the court considered the guestion of
fundemental bresch and it would appear Trom the judgment that had
the contract been broken in a fundamental way the defence of

volenti would not hsve spplied. In effect the contract rule agoin,
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supervenes the tort rule. In Hedley Bymne v Heller & Partners Ltdo19

Lord Reid and Lord Pearce wzre of the opinion that these developmento
in contract had no applicaetion ¢o the Hedley Byrne principle.

Lord Pearce stated:

®] do no%, therefore, accept that, even iFf the parties

were already in contractuel or other special relationship,

the words would give no immunity ¢o a negligent snswer. 20
To their Lprdship therefore, the zules of contrect end tort should
be kept separate and opplied according o whether the action was
brought in tort or in contract. The submiseion i1s that &his ig
correct and as no conceivable diffufence exists between @ dic-
claimer and volenti the consent can nevertheless apply to the
tort even uhere it is rejected in contract. This would not be a
new proposition for there sre already situations wvhere the same
facts may disclose a cause of action exclusively in tort or in
contract. UWhy should this principle not apply to the defence %o
gsuch actiong? Thus the distinction between tort and contract
becomes critical. Such & situation will exists in an infant’s
contrect of service which will be void if it imposec onerous
terms on the infant.

In Olsen v Bngg¥21 the plaintiff infent entered into a contract

with hig employers uho are the defendesnts. The contrect @xempted
the defendants from lisbility for negligence and also provided
that the cmployers will ta the best of their powsr teach him. As
o resuli of a system which wes found o be defective the plaintiff
was injured when $he plan< wss switched on without adeguate warning.
He brought an action end the employers sought %o xely on the
defence of common employment and volenti non fit injuris.

As already stated the judgment proceeded on two grounds:

(1) The defence of common employment being contractual
wag ineppliceble because the contract was vold.
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(2) On the guestion of volenti the fact that the contract
was void wes not regarded as essentisl end the couxt
re jected the defence purely on the grounds that the
infent pleintiff being = mere pupil had no knowledge
and esppreciation of the risk of swinging the propeller
in such circumstances. To the court therefore this
question was one of conesent and ¢o be answered on the
basis of the facts as knoun to the plaintiff and not
on whether the contract was vslid or not.

Support is lent to this contention from the judgment of Stephenson, J.

in Buckpitt v Dateszz enother case on volentl, He said:

%I cennot see eny objection in law o drawing that
conclusion in the caese of an infant. It is a
guestion of fact and not of law whether he has
-asgented. ®

Thus the crucisl issue in Corzy v Dlsenz3 was whether the infant's

consent wes to be inferred from the facts of the case., UWhere as in
that case the risk was =o conjectural i1t is difficult to see how
the defence could have succeeded., The submission thersfore is that
the defence may still epply where it is given in a void contract
unless it infringes @ clearly defined rule of public policy as where
the consent epart from being given in & void contract also related

to the commission of a crimeozq

For example X ellows V to commit & criminel assault on him.

On grounds of public policy in eny criminal action Y cennot plead

X's eonsent &8 a defence to the praosecution. But betwe2en X and Y

there will exist some contradictions. If X sues Y should V be sllowad
to raise the consent? Such g result would smount $o 2llowing Y to

g2t up hie criminel act es defence o tort action. Or should X inspite
of his consent be allowed to benefit from his criminal act? The
answer has been found in & mexim which has its origin in contract

and that is the maxim;eﬁ tunpi causae non oritur ectio.. X cannos

_ 2lead his own disgraceful act as & cause of ection. Today howsver

the maxim has been extended to tort and is intexchangeable with volenti

non it injurie.
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To return %o Birch v Thomes, in Kenyon, Son & Craven Ltd v Baxter,

Hoaxe & Co. Ltdov25 it was held that where there is & fundemental

breach sn excmption clsuse is inspplicable end therefore necessagxily

26 supported this

volenti is inspplicable. Dicte in Birch v Thomas
contention. It is vespectfully submitted for the reason asdvenced
above that ¢this is not correct for the issue being one of consent
and therefore question of fact, the construction given to the clause
should spply %o the tort even though its contrectual application hao

been displaced by the breach. A discernible ratio from Hedley Byfn90827

case is that the disclzimer negetived lisbility. Even if that part R
of the judgement on specisl relationship is treated as obiter, i%
cannot be denied that the issue of the discleimer was @ fact on which
the House of Lords reached their decision. It has alresdy been
stated from the judgment of Lord Pearce that the fact that o contract
exists or not is not meterisl to the operetion of the disclaimer.
1% would be en ergument of lest resort to spply this to words end
not scts.

1f the srgument stated sppears o be a wide generalisation it
is submitied that @ contrary rule would lead %o absurdity. For example,
X enters into @ contract with V. An exemption cleuse limits liabiligy
of X for negligence. The contract is void. If the zule that the
contract being void the clasuse is inapplicable is adopted, X cannot
rely on the clause. If X without & contract includes the exemption
clause in his relstionship with C, there being no contract with ¥,
X can rely on i%t. Such a conclusion does not make commoneense.

CONTRIBUTORY NEGLIGENCE

Before 1945 & plaintiff's sction in tort was barred if he was

contributorily responsible for the tort. The law wes altered by the
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Law Reform (Contributory Negligence) Act 1945 which provides that
where the damage vesults partly from the plaintiffo “Feult? and partly
f rom the‘defendants “"fault” the plaintiff can mevertheless recover
but the court in awarding damages will apportion it betwzen the
parties eccoxding to their degree of fault.

In contrect the common law rule was that a plaintiff was generally
not bound to guard ageinst breach but against the consequences of
knoun breach. So far as the latter is concerned this only relates
to mitigation of demages and such allied guestions as remoteness of
demage.

The gquestion herxe is, does the Act of 1945 epply to contract?

For exemple if a servant is injured partly @s & result of his oun
fault and partly as s result of the fsult of the master or of a
servant for whom the master is vicariously liable, to what extent
would the Act of 1965 epply where the circumstances disclosen a breach
of contract end also of tort?za The ensuzr %o this question must
nebesaarily be detemmined in the light of the recent decision in

29

Lumaeden & Co. v London Trustee Savings Bank. It wes stated in this

case that for the 1945 Act to epply to eny gdiven situatlion it hes
%o be shoun that contributory negligence wee a defence prior to 1945,
I¢ was never doubted that it epplied to tort actions,

The ansuzr to the gquestion will be divided into two in accordence
with the nature of the duties in a contract:

(1) Strict Contractual Duty

(2) Orxdinary Duty of Care
1. STRICT CONTRACTUAL DUTY

In Quin v Buxch, Paull, J. said:

9T cennot think that in contract it metters whether
the breach is brought sbout deliberately or negligently
or per incuriem.” “You could have avoided the breach
by acting carefully® ie of no account in the lew of
contract. 30
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This statement was rvestricted to strict contractual duties.
Once the duty is determined the question to be asked is, has the
defendant broken that duty? If the answer is ye9, he is liable.
Thus a repairer who repairs defectively will be lisble slthough there
has been no want of care°31 Similarly s seller who sells defective
goods cannot escepe 1liebility by showing that he exercised care°32

Admitting then that negligence of the defendent is irrelevant
when determining breech of strict duty, does the same rxule apply to
where the damage in question is also contributed by the negligence
of the plaintiff? Chitiy on Contract says: "It still swaits authorita-
tive determination by the courtso"BB It is submitted that so far as
the msuthorities stand the conclusion to be drewn must be in the
affirmative end it is that in strict contractuel duty situation
the Act of 1945 has no application. Negligence when taken into

account in contract relates to ceusetion and at the close of the

day the verdict will be one of lisble or not liable. In Uuin v Burch

it was stated that "in contract it has long been held that it is

good defence to an action founded on & breech of contract that

the party suing has chosen himself ¢o esct in & way in which &

veasonable men would not act and so brought about the damage

cleimed. Such an act breaks the chain of causation leading %o damagejsg
In this case i¢ was implied in the contrect %o carry out

certain building works that the defendants should supply eny

equipment necessary for the work within reasonable time. The

defendants broke this by not supplying suitable ledder snd the

plaintiffs to get the woxk done used a trestle, which he knew uas

unsuitable unless footed by enother person. The pleintiff was injured

by using it without it being footed. He therefore contributed to

his injuxy.
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He brought his action in contract. Paull, J. held that the
action must fail because of the plaintiff's contributory negligence.
To the learned judge the issue was therefore one of causation. By
"Fault® in Section & of the 1945 Act is meant the pursly tortious
definition but this definition is wide enough to apply to situations
of contractual duty of care. The pleintiff's action had broken
the chain of causation. To quote agein from the judgment of Paull, J.

He seid:

“In my judgment, in looking to see uhether there
wag fault within the meaning of the Act of 1945,
one cannot look at the manner in which a contract
has been broken; only the texms of the contract
and the consequences of a breach of any such
texm. In oxder to spply the Act of 1945, one

has to find that there was some term which
imported a duty not $o be negligent and & breach
of that term. There is no genersl duty to put
or leave equipment on a site where men axe
working. The ohligation can only arise under the
_tezms of some contract.®35

in effect this was a breach of strict contrectugl duty end is dis-
tin@uish@ble from a contractual duty of cere which 1s seme as “duty
not be negligent.® It is submitted therefore that the Act of 1945
has no application %o strict contractual duty.

The case of Cork v Maclean36 may at first sight sppesr to stand

opposed to this submission. The plaintiff in this case brought an
action in her capecity as administiretrix of the deceased. Her claim
was for damages under the Law Refoxm (Miscelleneous Provisions) Act,
193k, and the Fatel Accidents Act, 1846-1908 for breach of statulory
duty. The deceased, an epileptic, wss employed by the defendants

as a painter. This necessitated working at a height of sbout twanty
feet above the ground. The deceased’s doctor had wamed him egainst
¢aking such employment and he did not infomm the employers of ¢his
‘and was found es of fact %0 be negligent. The defendants on the other

hand had infringed the statutory regulations requiring the provision

of adequate platform.
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At first instance, Donovan J. held that as the defendants could
not discharge the burden of proof i.e. show that the deceased would
nevertheless have fallen despite =sdequate platform, They uwsre there-
fore liable for all the damages., The guestion to him was therefore
one of causation.

In the Court of Appesl he was reversed, the court helding that
the Act of 1945 epplied and the demages wexe to be cpportioned. The
accident was attributeble to the deceased and to the defendents,
Singleton C.J. refexred %o Section & of the 1945 Act end sdopted the

statement of Alderson B. in Blyth v Birminghem Waterwozks Cp. thats

"Negligence is the omission to do something which a
reasonable man, guided upon those considerations which
ordinarily regulate the conduct of human affairs, would
do, or doing something which & prudent and reesonable
-man would not do,"37

This definition he held epplied to the case and it is conceded is

wide enough %o cover the situation in Quin v Burcho38 The inference

therefore would be that where the duty is strict in contract if the
"fault. ¥ of the plaintiff fits the above definitlion then the Act of
1945 mspplies. Such & conclusion will however be ¢oo wide., No decision
howsver sugust is & proposition for a point of law that was not con-
gidered, It was not disputed in this case that the Act of 1945 did
epply to asctions for breach of statutory duty asnd the uwhole decision
proceeded on this assumption., The court did not consider strict
contractual duty and on the findings it is difficult to see how the
decision below could have been affirmed.

A similsr issue arose in Lavender v Diemintis Ltdosg The facts

are that the defendants owners of a fectory employed the plaintiff

window cleaner as an independent contractor, The roofing of the factory
did not comply with statutory provisions under the Factories Act 1937.
While the pleintiff was working he fell through the asbestos sheet

which could not support his weight and he brought this action for damages.
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A%t first instance Denning, J. held that hie action must fail.

No doubt the defendants wzre in breach of stetutory regulation but
the asccident wes attributeble to the negligence of the defendant.
Thus to the learned judge the question was one of ceusation end

he saw No Teason %o apporéion the demages merely because there was
some breach by the defendants.

.On appesl he was reversed the Court of Appeal taking a different
view on the evidence. Turker C.J. could find “nothing in the evidence
to support JRis/ view that the plaintiff's failure to provide the
planking might have obviated the accident or the fact that he
slipped constituted negligence on his parto"qu

Singleton L.J. also did not agree that the evidence establlshed
nthat 1t was the duty of window cleaners to take 8ll planks necessary
to make a xzoof safeoﬂk1 The issue therefore wss still one of
causation and supports the submission already advanced. 1% will
however be conceded that later in his judgment Singleton L.J. stated
that it "was for the defendants to show that the plaintiff wes
negligent in a way uhich caused, oF which contributed %o, the
eu:c:j.t:lﬁ.'n‘%'m"l<>2 This will imply that contributory negligence Act uwould
have applied. But this is mere speculation., Paull J. sbove cenvassed
the same ides and ansuered that “such an act breaks the chain of
causation leading %o damage.”

There is en eminent academic opinion which seems {0 oppose
4+he conclusion sdvanced. Professor Glanville Williems on Joint
Torts end Contributory Negligence gave the whole question a good
consideration and concludes that the Act of 1945 should apply %o
phreach of contractusl duty. He argues:

nEyen if the interpretation just advemced 1s
thought %o be too spun, it is submitted that

where the seme act or omission constitutes both
a tort end a breach of contract, so that in 1%s
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"Yoxt aspect the case is subject to the provisions
of the Aet, then the case is subject to the Act
even in i%s contract aspect. The Act is paramount.
Hence the new tort rule ought to be regarded as &
matter of policy es exclusive of the old contract
rule, where both issues arise in the seme case. 43

With due respect this argument is not convincing for the
following reasons:-

1. The illustrations he gives are all cases where the duty
in contract is one of duty of care and on this there is no argument
that the Act azpplies.

2o The asuthorities are sgainst the proposition. In {uin v
Burch“a the plaintiff's ection being in contract failed on the grounds
that the Act wpuld not aspply. Had the action been in tort the Act
would have spplied and demages spportioned. Also the judgwent in

Lumsden & Co. v London Trustee Saving Bankl°5 is against his contention

for as seen in that case it was steted that for the Act of 1945 %o
spply it must be shoun that contributory negligence applied in
similar situations before 1945,

3. His argument is hypotheticael and is not intended %o be
a statement of existing law., He admits that before 1945 contributory
negligence would not have spplied and this admission reduces his
caese to a vanishing point. He however argues that as a matter of
policy the Act should spply. Here is not a place to consider policy
but suffice it to say that it is difficult to see what substantiel

change such & reversel of principle can bring. In {uin v Burchgs

an action in tort would have succeeded end $the paucity of cases uhere
this rule in contract has been critical to sn sction does not make

a change so compelling., If & chenge need be, it ought to be left to

Parliament,
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2. THE CONTRACTUAL DUTY OF CARE

in the sbove discussion it has been admitted that the Act of
1945 applies where the contractual dubty is one %o take care. Hexe
again the authorities sre barren, but the judgment of Paul, J.

in Quin v Burchk7 contains dictum in support. The cause of the

action hexe will be, he said, "negligence ex contractu, @ cause

of action w2ll knoun and which hes maﬁy of the characteristics

of an action in pure tarto“QB Treitel in The Law of Contract

gave a flinching support to the dictum by stating, "i% is certainly
herd %o see any good reason of policy uwhy it should not applyo"hg
To him however, such a conclusion will depend on the interpretatlon
given to “fault® in Section b of the 1945 Act, end is, that 1%

is not restricted to the purely tortious meening. A%t issue then

is the gquestion uhether the contractusl duty of care is co-exiensive

with that in negligence? There is no reason %o suggest that 1%

is not. The dictum in Quin v Burch50 supports this conclusion.
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CHAPTER 3
THIRD PARTY RIGHTS

The issue to be considered in this chapter will be divided
into tuwo:-

(1) UuWhether = defendant can rely on the defence of volentl
non Pit injuria where a contract between the pleintiff and a third
party enticipetes the defendants participation end an exemption
clause in the contract expressly or by necessary implication gives
the defendant some protection.

(2) Can & third party sue a contracting party where he ie
damaged as.a result of breach of the contract by the defendant.

Both issues come undex the question as to what extent is
the vule in contract thet a strenger to it cannot sue or be sued
under it relevant to a tort action? At fipst éight the ansuwsy
may appear simple but as will be seen it has not been snwwered
satisfactorily on both sides of the fence end much unwarrantable
attempts have been made to press the doctrine of privity of
contract beyond its limlts.

1. where the defendant is stranger to the contract

The criterion for liability in negligence under Donoghue v
Stevensun1 is that the defendant can foresee the plakntiff as
iikely %o be affected by the consequences of his conduct. This
therefore creates the relationship. The cor-ollary %o this 1s
that the plaintiff cen elso foresee the defendant &8s one likely %o
demage him. Thus @ motorist foresees that some other motorist's
negligence may injure him. The defendant may therefore be descri-

bed as "foreseen defendsnt®. The issue therefore is whether this
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"foreseen defendant” can xely on an exemption clause which has
been drafted in his favour. It is submitted that he should rely
on the exemption clsuse end that i1t makes no difference whether
there is a contract or not. The House of Lords decision in

Elder Demp=ster v Patterson Zochunisz ig relied upon for this

submissich.

VOLENT NON FIT INJURIA

Generally a person who knows of a risk end consents to it

cennat complain if the risk materialises. His action will be met
by the defence of volenti non fit ihjuriaBc To this principle
there are exceptions:

(1) The defence does not spply where the complainent merely
knows but does not consent %o the risk. The defence is one of
vaolenti and not scienti non fit injuriaoq

(2) Uuhere the duty of the defendant is a statutory duty public
policy demands thet he cannot esonerate himself by ehifting the
duty on the plaintiff or to another person. UOtherwise the suthority
of Parlisment will be underminedos

It has been urged that the same rule should apply to uwhere
the consent is given in a contract vhich is void. It is submitted
that there is no reason of policy orxr principle why this should be so.

Exemption clauses and volenti

Where a contract exists between A end B the same act may give
rise to a cause of action in tort or in contrect. As far back as

1844 the House of Lords ecknowledged this principle in Broun v Boozmen!

Lord Macmillan reiterated this in Donoghue v Stevenson’uhen he

said that, "the fact that there is a contractual relationship betuw=en

the parties which may give rise to an ection for breach of contract,
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does not exclude the co-existence of s right of action founded an
negligence as bet@een the same parties; independently of the contract,
though arising out of the relationship in fact brought about by
the contract."®

This however has not been the rxule for all times for as Sir
Frederick Pollock stated “it appears that there has been (though
perhaps there is no longer) a certain tendency to hold that facts
which constitute & contract cannot have any other legel effectong
Today therefore the hypothetical situation ebo-ve cen offer two
defences depending on whether the action is in tort or in contract.
in contract as an exemptiion cleuse end in tort as defence of
vaolenti non fit injurie and the contrect between A end B is
merely incidental and of evidential purposes only. The issue
then is one of construction. However uhile the courts have meinteined
the freedom of parties to enter into contract on one hand they have
heen astute %o check the sbuse of exemption clauses by construing

them narrowly.

In White v John Warrick 8 Co.70 the defendants hired s tricycle

to the plaintiff. The contract provided that, "nothing in this
agreement shall render the ouwners liable for any personal injuries
to the riders of the machine hired.® The machine was defective
and as a result the plaintiff was thrown off and wes injured. In
his action the unanimous Court of Appeal held that in the sbsence
of a clear and unambiguous assertion that the exempting clause

should apply to tort demages it must be restricted to contractual

iiabilities. Denning L. J. stated that,

"§f there are tuo possible heads of liability on
the defendant, one for negligence and the other
a strict liebility, an exempting clause will be
construed, so far as possible, as exempting the
defendant only from his strict liability end not

as relieving him from his liabili¢y for negligenceo“11
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This raises some difficulty for it implies that where duties exist

in tort eand contract something near to two exemption clsuses will
be drafted to cover the party seeking to escape liability. I¢ is
generally said that the duty in contrect is elways strict end
negligence is only relevant when that duty is one under the common
duty of care (Frost v Aylesbury). Thus to exclude liability
generally will not be sufficient, for on the interpretation of
Denning’s decision, this will apply to strict liability. Conversely

to mention negligence alone will not cover the contractual duty

unless presumably the duty of care in contract.

Benefit to third parties, privity and consideration:

In Dunlop v 591??1§QE12 Lord Hsldane said that English law

knows nothing of jus quaesitum tertio arising by way of contract end
that for a person with whom no contract under seal has been made

to be able to enforce it he must show that he has given consideration
and is a party to the contract. These two requirements have been
echoed by judges and academic writers without question but in

recent years their validity has been questioned in twn respects:

1. In the first place it has been objected that strictly the ituvo
requirements are not separate but just veriations of one xule, that is,
that for a person to sue under a contract he must glve goﬁaideratiuno
The word 'sue’ is used advisedly in preference to the phrase "take
benefit® under a contract. English law idea of contract is based

on bargain and thus requires reciprocal promises beiween the con-
tracting parties. The exceptions to this requirement of mutuality
are clear. It is submitted that those situations where & person
merely seeks to take a benefit under e contract are not really
applications of the rule and the requirement of consideration has

no application here. Consideration only applies to situations vhere
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a person seeks to sue on a contractual promise. Where the promise

relates to tortious lisbility e different issue is in question and
mutuality or consideration has no epplication.

2. The second criticism is that even on the hypothesis that both
requirements are separate the requirement of privity of contract
was never & part of English law end wes introduced into English law

by a misinterpretation of the cepeof Tweddle v A&kinsono13 FoE.

Dowrick points out:

“8ut looking to the various reports of Tusddle v
Atkinson it is significant that, according o

four versions of the judgmente (Best & Smith,
Jurist, Law Times, Weekly Reporter: sliter Law
Journel) all the Judges, Wightmen, Crompton and
Blackburn J.J., based their judgements sguerely

on the principle that no action can be meintained

on a prowmise by a strenger ig the consideration

and held that even a son is a strenger %o considera-
tion provided by his father. The court clearly
relied on the old rule of Assumpsit that considera-
tion must hove from the plain¢iff, Again it
transpires that the principel obstacle to third
party rights doctrine is not that the leading

cases preclude the possibility of Jjus quaesitum
tertio by way of contraect, but that on the authorities
even & tertius must provide consideration to acquire
@ contractual right,"1b4

It is submitted that this is the correct interpretation of Twaddle v
Atkinsmn15 end that suppoxrt cen be found in the old cases on this.
Thus the only obstacle %o third party rights is the requirement

of consideration and as already submitted this requirement only
applies where a person seeks to sue he must show consideration but

need not do so where he merely seeks to take a benefit undex the

contract.

VOLENTI AND THIRD PARTIES:

It has already been seen that an exemption clause may play

two roles in on action between contracting parties and that in the



30
second role of defence to tort sction the existence of contract
between the parties is merely incidental. Thus volenti is not &
contractual term requiring consideration. Volentl in this second
role has more affinity ¢o the doctrinme of promissory estoppel than
the cont®actual exemption clause from which it may be inferved.

16

Thus Smith & Thomas Casehook on Contract states that the defence

of quasi-estoppel, (which in essence is that in Hughes v Metropoliten

Ry (1877) uherebv one perty, having intimated to the other that
he will not insist upon his strict legel rights under a contract,
he cannot thereafter bring en action against the other party for
breach of contract, if that other has escted upon the intimation,
would seem to be in essence an application in the law of contract
the defence of volenti non fit injuria uwhich is well established in
the law of tort: having egreed not to insist upon his pights, the
plaintiff cannot complain if they are not forth coming. Both defences
are very much similaxr.
1. Promissory estoppel does not require considerstion and
therefore a contract, for the promise to be binding.
Promissory estoppel is a shield and not a sword. Volenti

as seen sbove 1s similar,

2. Both defences apply to situations where & person freely
consents %o 1limit his strict legal rights.

Therefore in action in tort arising out of contractual relations it
is possible for 8 perty to the contract to plead volenti or promissory
estoppel with equal success. The defence will be "you promised me
that you will not insist on your strict legal rights, I acted on the
strength of this promise. You were therefore volens, It would be
inequitable for you %o go back on the consent.”

THIRD PARTY PARTICIPATION

Quite often a contract anticipates the participetion of & third
party. For example in a contract of carriage of goods (or persons)

it is anticipeated by owners and carriers that the servants of the
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carriers may participate in the performance. The issue then is
where the contract purports to exempt the servants from certain
liaebilities can they rely on it in view of the fact that they had
offered no consideration. There is no doubt that by neming them
they are parties to the contract although strangers to the consi-
deration, The enswer to this, it is submitted, will depend on
nature and aspplicability of the defence of volentl non it injuria.
It has already been stated above that volentia is not the same as
contract, and it is therefore submitted that the ansuexr must be
in the affirmative and it is that the servants can rely on the
clauée° The issue is one of consent to be inferred by the

circumstances,

The House of Lord's decision in Elder Dempster v Paterson

Zochonis17 is relied upon %o support this contention. Under e Bill
of Lading the pleintiffs shipped a quantity of palm 0il in casks
for carriage from West APrice to Hull. The usual method adopted
for this was to have 'tuween decks to relieve pressure from cargo
on top. This was not done with the result that when extra cargo
was received the pressure on the casks broke them causing a heavy
loss of oil. The cargo owners sued the ship-owners in tort.
The argument proceeded on twud grounds:-
1o Was the loss due %o unseauwnrthiness or bad stowage?

The Bills of Lading exempted liability "for any damage

(to the goods shipped) arising from other goods by bad

stowage or contact with the goods shipped hereunder.®
2. If damage resulted from bad stowage, were the cuners of

the ship protected by the exempiion clause? They uzre

not parties to the contract between the charterers and

the ouwners of the goods.
Both at first instance and in the Court of Appesl (by majority

decision) it wes held that the damage resulied from unseswsrthiness

and therefore the defendants were liable. This was sufficient to

dismiss the sppeal.
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Scrutton L.J. dissented and held that the damage was due <o
bad stowage. 0On this finding he proceeded to consider whether the
ship-ouners were entitled to the protection of the bills of lading.
His lordship was of the view that the shipouners are to be regarded
as being in possession of the goods as the agent of the charterer
with whom the goods ouner made a contract defining his liambility.

He stated that the real ansuw2r %o the claim is that the shipouner

was not in possession as a ballee, but as the agent of a person,

that is the charterer, with whom the ouner of the goods had made a
contract defining his liability, and that the ouwner as servant or
agent of the charterer can claim the same protection as the charterer.

In the House of Lords Scrutton L.J. decision that demage resulted
from bad stowage wes affirmed. They also agreed ¢hat the ship-ouners
were entitled Yo the protection in the bills of lading. This part
of the judgment was so compressed and as they did not arrive at
this conclusion by the same reaspning the ratio of this decision has
been difficult to ascertain.

Lord Ceve and Lord Finlay (who dissented on the finding of the
mannexr of damege) attached importance to the fact that the bills of
lading exempted the “ship-ouwners® from liability for bad stowage.
Under the terms of the bills of lading responsibility for bad stowage
wes on the master and officers of the ship and to hold that it did not
exempt these would be tantamount to declaring it redundant. Loxd
Finlay pointed that the charterer specifically agreed that the ship-
ouner would not be liable for bad stowage and stressed the point that
the negligence of the shipouner was committed in the course of rendering
the very services provided for in the contractuel document, namely,
the bills of lading. Lord Summer whilst being sympathetic to the

theory that the ship-ouners must be taken to be acting as egents
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for contractusl duties spe elso clear, Difficulty howsver exists
with the common duty of cere. The difficulty is whether the duty is
to be regarded as exclusively tortious or contractuel or is it
possibly tortious and contractuel? The answer to this question is
very importent for different zules apply %o tort and contract. For

example, if the duty is tortious then negligence wlll be the detex-
mining factor end such maxims as res ipaa loguitur will spply. On

the other hand whefe the duty is contractusl the 1iability in contract
being strict except in sp Par as a duty to taeke care exists, negligence
will not be relevant. The detemmination of nature of the duty will
also be crucisl where the duty of the master is to maintain equipment.
Deepite the provisions of Employer’s Liability (Defective Equipment)
Act, 1969, the common law duty of care still applies where the breach
complained of relates to the maintenance as opposed to supply of
equipment. It has slready been pointed out that the damages recoverable
in tort are generally wider then in contract. The foreseeability text
in tort still admits certain glosses of the directness test e.g. the
egg-shell skull cases on personal injuriBSQS It would slso seem that
if the duty is in tort vicarious liability will epply but this is not
the cese if it is contractual. This is implicit in the scope of
liability for independent .contrectors. In contract an obvious
advantage is the serving of writ out of jurisdiction under R.S5.C. Oxd.

I1 mule 1.
NATURE DF DUTY OF CARE

Three possible snswers exist as to the nature of the common duty

of care:

1. The duty is in tort

It had been genexally assumed that ¢the employers duty of care
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however preferred the view that they wesre not lisble because they
took the goods upon an implied bailment on the teims of the bills
of lading.

Whatever interpretation that mey be given to these judgments
whatever the conflicts that may exist between them, certain points
are clear. In the first plece, this case was not decided as falling
on one of the acceptied exceptions to the rule of consideration. The
proposition of agency does not fit into the gemeral law of agency.
Secondly, the concept of bailment relied upon by Lord Summer is too
wide Tor it covers eny situation where a third person receives
gnother's property without knowledge of the exemption clause. The
fundemental issue decided by this case was whether the shipouners
who were not perty to the contract can take the benefit intended for
them in the contract. The House of Lords answexed this in the
affirmative. This is the ratio of the case and on analysis is an
application of the defence of volenti non fit injuria. The shipounees
could not establish a contract but they could use the contract to
show that the plaintiff consented to the risk uhich materialised.

Scrutton L.J. in & later case Mersey Shipping & Transport Co.

Ltd. v Rea Ltd°18 gave 8 very wide interpretation of Elder Dempster's

case, uwhenHe:seid” ' ' that the reasoning of the House of Lords

in the Elder Dempster case shows that where there is a contract which

in efrect means that once an exemption clause has been found to exist
between the owner of goods and the carriers any person who atis an
behalf of the carriers gets the protection of the exemption which
containedsinthe captracts: -, the servants or agents who act under

that contract have the benefit of the exemption clause. They cennot

be sued in tort as independent people, but they can claim the protection
of the contract made with thelr employers on whose behslf they are

acting. 'I think that is the result of the second point in the judgments
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of Lord Cave and Lord Summer with whom Lord Dunedin concurs in
the Elder Dempstier case°"19 Thus if the master is immune the
servant who performs the duty is immune and it would seen that
this will be so even where the servant is a volunteer uwho acts
without any knowledge of the contract betwsen the owner of the
goods and the carriers This is vicarious immunity and it is
submitted it is too wide for it has nothing to do with the
consent of the plaintiff. The theory of vicarious immunity

was rejected at first instance by Diplock J. in Midland Silicones

Ltd., v Scruttonzu and by the House of Lordson appealoz1 It has

been suggested that it is possible that Scrufon L.J. did not con-
template such & wide epplication and in his enthusieem may have
omitted his proposition in complete lenguage. It is arguable that
his Lordships proposition is readily intelligible in the context

in which it was offered and, at least in its simpler instances, is,
aé one might expect evidently correct. For exemple, if an cwner

of barrels agree that they should be unloaded by being rolled doun
an incline and the Stevedores applied such a method, the owner
cannot eue for damages caused by applying the very method specified.
whether or not this is dengerous in the abstract or contrary tio

good stevedoring practice. If this is correct then vhatever
metaphysical construction, if eny, is to be used to Justify the
conclusion - implied bailment upon texms, implied agency, transferred
licence or other largely fictitious device on the level of plein
sense it is both exact end sufficient to use Scrutton L.Jd.'s oun
words i.e. the stevedores “cannot be sued in tort as independent
people, but they can claim the protection of the contract mede with
their employers on whose behalf they are acting.® If this is %o

be reparded as smounting to vicarious immunity that is just too bad,

and to such & sense there is at least vicarious immuhityczz
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In Adler v Dickson“” the issue wss argued sgain but this time

within the scope of personal ingduries. The pleintiff was @ passenger
in a ship., The centract prnvided that “passengers are carried at
passengers’ entire risk and “"the Compeny will not be responsible

for and shall be exempt from all liability in respect of any ... iRJuzy
whatsoever ... whether the seme shall arise from oFf be occasioned

by the negligence of the compeny's servants ... in the discharge of
their duties.”

The pleintiff was injured by the negligence of the servants and

sued the Captain and boatswain. They pleaded in defence the

exemption clause and relied upon Eilder Deml:’ste:rszt° case. Both at

first instence and in the Court of Appeal it was held that the
contract did not expressly or by necessary implication deny the
plaintiff of eny right to sue the defendants. It is difficult

to see how the decision can be otherwise for on the wordings of

the exemption clause the shipouners were the only party exempt.

The Court of Appeal went on to consider obiter whether the defendants
could have relied on the exemption clause if it purported to exempt

them. On this point the decision in Elder Dempster"ags case

became relevant.

1t is obvious that some judgments in Elder Demgster"gzs case are

inapplicable. Thus Lord Summer's implied bailment theory is inapplica-
ble to contract of carriage of persons and the very phrase “peilment

of person® is so inelegant that this point is not woxrth pursuing

any further.

Morris L.J. preferred the agency theory. Uhere the company
contracts es agenis for its servants, the servants can cleim immunity
under the contract for their personal torts. 1t has selready been
objected that this proposition does not Tit with the general law of

@gency. Some reasons may nNouw be given: In the first plece, no
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eontract can be epelled out betwzen the servanis who axe the
"orineipals”® end the plaintiffs and how coan the ecompany ect as agentso
when menifestly no contractusl relationship exigts betuzen the
"principal” and the plaintiff. This would be beeause the “principalB®
would have iven insuffisient cansideration027

In the second place, where the contrect waes made befeore the
defendant ie identified, for exemple, A and B enter into contract
purporting to exempt X who is not identified at the time of the
contract, it would be stretching the concept of agency beyond ite
limits ¢to soy thet B is contracting as X's agent. More lmportent
is that you cannot have coneent in vacuo and to this extent a con-
sencus ad idem is required between the principal and the agent tho
muct both be identifiable.

Jenkin L.J. was uncompromising. He said, that even if the
clause had purported to exclude the liaebility of the Compeny's
servants they could not have successfully pleaded the exclusion
clause in the ection agalinet them for their tortious conduct. The

28

reasgn s that the eervants are not parties to the contract. 1%

is conceded that the exclusion clouse did not purport to exempt the
servants. Presumably by ‘party to the contract' he meent persong
glving consideration for it is difficult to be paxty without belng
privy %o the contract. Coneiderstion by the servents was therefore
essentinl. Such & reguirxement is against prinmciple end is slien

%o the law of tort under which sfter sll the action wass brought.

It has elxeady been argued that this is @ question of privity and

not consideration.

In Winterbottom v umigg§?9 it was held that & thirxd party

gannot sue & parbty to a contract in contract for injury susteined

as a8 result of bresch of contract between the contracting parties.
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This decision is correct but it introduced some misconception that
because thepre is privity of contract betwsen A and B8, C cannot sue
in tort against A if the fact discloses & breach of contract between
A and 8030 The srgument emounts to this:

(1) A has committed a tort on G

(2) A has broken a contract with B

(3) C cannot sue A,
This result confuses two distinct and consistent rules. There is
no reason uwiy the existence of a contract betwsen A and B should

detesmine the relationship between A and C. To do so is %o impose

a contract on C. Donoghue v Stevensnn31 is in point.

To consider some hypothetical situations:-

1o C is an infant. B who is L's father contracts with
A to repair C's car. A does it negligently that the
brake fails and C is injured. On Donoghue v
Stevenson32 C can recover,

2. The position is the same as sbove but C infoxms A
to hurry the job and consents to run risk of @
temporary repair and C is injured.
The relationship between C and A is the same as in ome and the
consent will epply to the tort action. The contract between A and B
cannot benefit & and there is no reason why i¢ should hindexr C.
In Adlers case Jenkin L.J. canvassed the ideas on how the
master if he were so mipded can exempt the servant. He said thst:
"The answer is simple., He should have seen that the
contract was so framed as to exempt his servant from
ligbility as well as himself."33
Certainly the only way to do so is by meking the servant's party to
the exempting clause without Bim giving any consideration. To

require consideration will stretch the doctrine beyond its limits

because there cennot be sufficient consideration.
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Holmes has stated in “The Common Law®, "in many cases &
promisee may incur a detriment without thereby furnishing
consideretion. The detriment may be nothing bug condition precedent
to performance of the promieeomzh This is the zule with promissory
estoppel and should epply to third party rights. Volenti is of
the same application eand should also epply. If the plaintdff in

Adler v Dickson35 had written to the defendants accepting to Tun

the risk of injury, volenti would have spplied. Uny should i% then
make eny difference that this consent is given in & contract with

a third party except that the contrect produces a better evidence,
To deny this is to say that the more a person enshrines his consent
in legel form the less he is bound by it.

Glamville Williasms correctly states that there may be an
effective consent to the risk of negligence without consideration
required for contract. The detexrmination of this is a questlion of
fact to be inferred from the wordings of the clause.

In Hedley Byrne v Hell@r36 the plaintiffes sction Felled beceause

of the discleimer. There is nothing to suggest that the outcome
would have been different if the disclaimer was part of e contract.
Similarly if the defendants had been & third party advising con-
tracting perties e.g. & solicitor or architect the contract betwzen
the parties would not have made any diffeeence %o the third party
1iability or otherwise. In Adler“a case Denning, L.Jd. was of the
opinion that basicelly no distinction should be drawn betwsen
contracts of carriage of goods and those for carriage of person.

If the exemptioﬁ clause included the defendant he should teke the

penefit. In support he cited the case of Hall v N.E. Reilway 80037

In this case & drover obteined a free ticket to take some sheep fram

Seotland to England. The ticket was issued by @ Scottish company
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the North British Co. This free ticket provided that the drover
“"travelled at his own risk", UWhile on the line of the North
Eastern Railway he was injured by the negligence of the servants
of the English Company and bruugﬁt an action ageinst the Company.

Blackburn, J. held that the action must fail. The drover
"must be taken teo have assented that the ticket should protect
the North Eastern Company just as much as the North British ccooo”
The only possible explanation to this statement is that the plaintiff
consented ¢o the risk that may flow from the third party operation
and this is consistent with the view advanced above. Adhersnis to
the contrary view may argue that no contract existied betwzen the
plaintiff and the first Company i.e. Scottish Railway Company.
Therefore the relationships betwzen the plaintiff and both companices
must be one in tort and that such a decision is inevitable and
logical. The answer is that, even admitting that no contraciual
relationship existed the pertinent question is why ehould the
existence of a contract with a third party make all the difference?

To quote Stephenson, J. in Buckpitt v Oates "It is a question of
037

fact and not of law whether he has assented.

The decision of the House of Lords in Scrutton v Midland

Silicones may seem to oppose the conclusion reached.>° In a2 contract
between the plaintiffs and the shipouners soh(S)'of the United States
Carriage of Goods by Sea Act, 1936 was incorporated. This limited
the liability of the fcarriers” for loss or damage to the goods, to
500 dollars., The bill provided that "carrler” included the &hipococcoo

her ouner, operator and demise charterer, and alsp any person %o the

hill of lading and provided that the term "carrier” included the
ouner or charterer who entered into a contract of cerriage with the

shipper. The shipouwners for some years employed the defendan$
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stevedores to discharge their vessels in the port of London. The
contract hetween them provided that the defendants should have
"gych protection as is afforxded by the temms .... of the bills of
lading®. The plaintiff did not know of this contract. The
defendents damaged the plaintiff's gpods, and they brought on actlom.
The defendants sought to rely on the clause limiting liebiliby to
500 dollars.

Tws issues were involved in the judgment:

(1) Were the defendants "carriers” under the bills
of lading?

(2) If the answer to the first is in the affirmative,
were the defendants entitled to seek the protec-
tion of the limiting clause?
They unanimously answered the first question in the negative,
Their Lordships howsver considered the second guestion. Viscount

Simmonds cited the ¥“fundamental®” principle stated by Viscoung

Haldane L.C. in Dunlop Pneumatic Tyxe Co., Ltd. v Selfridge & Co.

Ltd.>? gnd concluded that this is settled law which only
Parliament can change. He stated that the question uhether

there is to be extracted from Elder DempstBEUSQD case 8 particulsr

exception to the fundamental rule in favour of all persons
including stevedores and presumably other independent contractiors
must clearly, be answered in the negative. His Lorxdship howaver

agreed with the Elder Dempsterx caseQD 9ghat the shipouner, when

he receives the goods into his possession, receives them on
the terms of the bill of lading®. UWith due regpect there is
some self-contradiction here, To require the sg-caelled
nPundemental® principle where a third party seeks to take a

bhenefit under a contract and to admit that the exemption clause
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applies without contract between cargo owness end the ship

owners is apt to confuse the issue. Lord Denning dissented
from this judgment. He refused to accept the proposition

that Elder Dempster“shn cese was an instence uhen Homer for

once nodded snd the House of Lord's overlooked the "fundamental

principle®, This principle was a discovery of the ninzteenth
century which Lord Mensfield and Bullexr J. knew nothing of.
It was sustained because in the 19th century an independent
law of negligence was not evolved and eccordingly uhere a duby
of care srose by way of cantract no .:‘one cen eue or be sued if

he is a stranger. He cited Winterbotton v UTigthq and

Alton v Midland Railuny Co.%2 17 the present case uere

brought themn, he seid, the plaintiff would be requized $o shou
s special relationship creeting e duty of care. As none would
exist the defendent would not be liable at all. If the plaintiff
cen show a relationship existing by other means e.g defendant
inviting him to defendant's premises then he may sue in tort.
{The through transii® cases developed on this line of reasoning.
Thus the defendant who escaped lisbility becasuse no relatison-
ship existed betwsen him and the plaintiff was now liable for
some relationship which the court readily spelt out. But the
courts still left the defendant with the power to exempt himeelf
and the courts did nothing to this power., The result was that
if goods weve carried entirely at Pouwners risk” the third pariy
may escape liability. This was not by way of contract as nane

conceivably existed between the third party end the plaintiff.,
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He concluded that the means of escaping liebility “isg that the
second cerrier falls within Scrutton L.J.'s proposition, being

en Ymgent®, that is, @ subcontractor employed ta carry out the
contrect of first cerrier, and so entitled to the benefit of the
conditions.” As submittied above this theory of vicarious immunity
48 too wide and too much reliance on it may have to an extent
contributed to the failure of defendants in subsequent cases.

1% ic submitted that his second line of reasonring 1s more
consistent with the contention advocated. He said “even though
negligence is an independent ¢ort, nevertheless it is en eccepted
principle of the law of tort that no men can camplain of injury
if he has voluntarily consented to take the risk of 4% on himself.
The consent need not be embodied in contract. WNor does it need

consideration to suppaord itQ“QB

it ip regrettably admitted that for the time being the scale
i3 heavily tilted agaimst the defendant. This ig difficult to
justify on principle. Policy considerations are alco difficulsg
to justify, For exemples it is ssid that as betwzen sn innocent
party and & careless one, the party at fault ehould bear the loss.
This is persuasive principle by i¢s force, but only eo if the
defendent can bear the burden. It is observed that the law of
tort is sssuming @ different role. Compensation of a victim is
becoming more prominent with the effect that principle is becoming
secondary ¢o policy. Thus more and more, the rule ig becoming,
who caen best bear the loss or who cen  distribute  the

loss moxre evenly? This trend however does not compel the
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answer that the courts have provided. The obvious reason being that
normally the plaintiff is better equipped to take out the necessary
insurance., He has the knowlzdne of the risk in case of goods.

The Law Reform (Contributory Negligence) Act 1945 has aleo
contributed to the reluctance of the courts to infer coneent.
A court will more likely spporiion the loss then put a total ban on
recovery. Thus in the American case of Texas Tunneling v City of

Chatanoogagk the defendants wexe consultant engineers under a contract

with the City of Chatanooga. The defendants as part of the per-
formence of their contract produced e geological report which was
distributed to prospective bidders for the construction of s sewage
system. This report omitted pertinent geological information. The
plaintiff, a tunneling subcontractor, had no dealings with the defendante
but did rely on their report in making his bid. I% took plalngiff
three wseks longer to complete the work then hed been enticipated

and he sued-the defendant for the loss suffered. The defendant sought
to escepe liability by pleading the disclaimer which provided that,
wghis information is furnished for the convenience of bidders and is
not a pert of contract. This informatlion is not guaranteed and any
bids submitted must be based on the bidders own investigation and
detexmination.® It was shown that it was customary to rely on such
survey and Wilson, J. held that: “the disclaimer wpuld ... not operate
to eliminate & duty of due care as between the defendants end the
pleintiff, but rather would go to the issue as to uhether the
plaintiff himself exercised due care in relysng upon the drawing and
the disclaimer will be considered further with regard to the issue of

contributory ﬂegligenceomgs

In Snelling v Snelling Ltdohs the plaintiff end his two brathers

the second defendantse were co-directors of John Snelling Lid., the
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first defendants. The company was in difficuliies and efforts were
mede %o raise a loan. At ¢this time dissension developed betueen
the plaintiff and the two brothers. To raise the money they covenanted
with the morigagees of the compeny that so long es any part of the
loen edvanced %o the company was unpaid they would not veduce their
respective loasns to the company below the emount shown in the accounts
of the company on March 31, 1966. The plaintiff's loan to the
company at that date was £6,443. In another agreement the brothers
agreed between themselves that "in the event of any director voluntagily
resigning or without reasonable cause neglecting his duty he uwould
immediately forfeit all moneys due to him from an, of the companies
by way of loan account "ox simglar.”

It mas also provided that on such an event the remaining directors
might use the moneys "in furtherance of the intention ... but not
in euch & way 8s to benefit themselves personally.®

The plaintiff subsequently resigned end sued the company
claiming payment of $16,268 as due %o him at the date of hig
resignetion. To quote the trial judge, “"the resuléing situetion
is at once simple and complex. To the layman the position is that
the plaintiff having egreed to forfeit his loan account i.2. €0
forego the debt due %o him bv the company, if he resigned ... is
now suing the company to obtein payment of the debt which he had
agreed to forego.” To the lawyer, however the difficulties are
formidable for if the agreement betwszen the brothers is capable
of enforcement at law can the cnmpany "for whose benefit it wes made
rely upon it." The plaintiff claimed that the company cennot rely

upon the agreement and cited Midland Silicones v Scrutton Ltdog7

in support. The defendants argued in reply that some of the broad

statements of principle in that case went too far end relied upon the

L8

later case of Beswick v Beswick ~ Omrod, J. distinguished the tuwo
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cases stating that the criticel difference betwsen them is the status
of the person seeking to enforce the promise. Thus 1s he a promieee

in a contract or is he & beneficiary? In Beswick v Beswickga whegra

the action succeeded the pleintiff wes acting as & promisee end the
fact that she was the beneficiary was merely incidentel. In Midland

Silicones gasegg the party seeking to enforce the promise was merely

doing so as a heneficiery. In effect a contract is essential.
Nevertheless his Lerdship wss of the opinion that the action against
the company must fail.

1. To give judgment for the plaintiff against the defendant company
for the emount claimed in the statement of claym and judgment for

the second and third defendants (i.e. the parties to the contract)

on the counterclaim would be absurd. Such a solution though effective

would however acknowledge a zule against third party rights and

would favour the wide interzpretetion given to Midland Silicones casegg

2. To enter a speculation, if the contrect had been stated in

positive terms on the authority of Beswick's case50 specific pexformance

would have been ordered. This still leaves a further speculation
end that is, at whose instance would it be ordered? If it is at

the instance of the promisee no distinctiion may be made betwsen this
case and Beswick's case50 and the broad interpretation of Midland

Silicones 888651 applies.

If on the other hand it is &t the instance of the benefitiary
the requirement of existence of a contract for third party reliance
is not essential. The only requirement presumably is that there is
an enforceable promise ageinst the promisor. Privity and not con-
sideration will be the requirement.

3. A third solution was the inherent jurisdiction of the court to
protect its process from sbuse. Had the second end third defendants

taken action to prevent the anticipated breach they would have been
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entitled to an injunction restraining the plaintiff from demending
payment by the company of his loen account. PHad he subsequently
- started sn action against the compeny it would presumably have been
as an abuse of the process of the court.” By combining the first
and third situations the court held against the plaintiff,

One point emerges then and it is that to & certain extent
at least where there is an enforceable promise between the promisor
and the promisee the promisor cannot break the promise by suing
a8 beneficiary named in the promise. This will be the case where
all the parties are in the court as in the present case or the
promisee is willing to enforce the promise. On this analysis

Midland Silicones caaes1 was therefare correctly decided. In that

case it will be recalled the promise was not given by the pleintiff.
Infact he knew nothing of the promise. It is therefore difficult
to see any binding promise. It is therefore submitted that trust
and agency are not the only means whereby & third pariy can rely

on promise. A third party can rely on a8 promise where the promisee
is willing to enforce the promise, A difficdlty howsver avises
where the promisee is onwilling to enforce the promise. I% is
submitted that this should not make eany difference and that the
important requirement should be vhether the promise is enforceable
against the promiser°A There seems no veason why a promise should
be made binding or not binding depending on the presence in court
or otherwise of the promisee. It is further submitted that where
the promise is given in a contract, it should make no difference
except that the contract 1s the best evidence of the promise.

In West Yorkshire Darracq Agency Lid. v Eolleridgesz gll the

directors of & company in liquidation agreed to forego thelr claims
to outstanding directors fees. The liquidator was a party to the
oral agreement. Horridge, J. held that the company cen rely upon

the agreement in an action by one of the directors for his fees.
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His reasoning was that the company through the liquidator wss @
party to the agreement although it had given no consideration %o
the plaintiff. There is nothing esoteric between this reliance on
the consent of the promisor and the defence of volenti non fit injuria.
The definition and classification of such fundamentel texrms a&s right
ahd duty depend upon results reached and not upon the formalities
of procedure used in asserting them. The problem is uhether a
third party can take a benefit. UWhenever he succeeds in doing so

his right is recognised and enforced. In 8nelling v Snellingsz the

common law recognised such right.

The Privy Council has faced this problem in the New Zealand
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case of N.Z. Shipping Lo. v Sattenthuwaite Lid, and while the

result is w2lcome it is regretted that the court adopted a

circuitous reasoning to earrive at the majority decision. The factis

of the case are:-

An expensive drilling machine was transported from Liverpool
to Wellington. The bill of lading was issued by the carrier and
clause 1 on uwhich the case turns provided inter alies that:

"1t is hereby expressly agreed that no servant

or agent of the carrier (including every independent
contractor from time to time employed by the carrier)
shell in any circumstances whatsoever be under eny
liability whatspever to the shipper, consignee or ouwner
of the goaods or to any holder of this bill of lading
for any loss or damage or delay of uwhatsoever kind.”

It further provided that:

¥... the carrier is or shall be deemed to be acting
as agent or trustee on behalf of and for the benefit
of all persons who are or might be his servanis.”

The question pefore the court was whether the stevedores cen
take the benefit of the limiting clause. Lord Wilberforce who

delivered the majority decision referred to Midland Silicones casesu

gs the starting point in the discumsion of this question. That

case cannot be questioned in so far it effirms the proposition that
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8 third party cennot sue on a contract betwsen twn parties, This
proposition however did not affect the situation where one of the
parties was contracting as agent for the third psrty. Lord Reid's

Judgment in Midland Silicones caaesa wuld be relevant in such

situation. The learned Lord had spelt out in four propositions,
the prerequisites of the validity of such agency contract:-

1, The bill of leding makes it clear that the stevedaore is
intended to be protected by the limiting clsuse,

2. The bill makes it clear that the carrier while contracting
on his oun behalf is aslso cont@acting &s egent for the stevedore.
3. That the carrier has authority by the stevedore to contract
for him or the stevedore xatified the contraci.

L. That eny difficulties of consideration is overcome,

In the present case there is no doubt that the first three
requirements were fulfilded. The difficulty was whether there
wes consideration moving from the stevedore to the consignee. The
majority decision evoked the idea of commercial reali%y of the
transaction and held that there was considerxation and therefore
the stevedore could take the benefit of the limiting cleuse.

It is regretted that the majority hed to resort %o the fourth
proposition in order to arrive at their deecision. The result is
that therz must exist a contract before the stevedores can rely on
the limiting clause. Thelir Lordship did not consider uvhether Lord
Reid's first, three propositions were sufficient for a consent in
tort and preferred “io express no opinion wpon this argument: to
evaluate it requires eleborate discussion.? This is regretted for
it must be confessed that their Lordship in their enthusiessm for
the fourth proposition mey have stretched the doctrine of consideration

to & breaking point. To their lordships "the bill of lading brought
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into existence a bargein initislly unilateral but capable of
becoming mutual betwsen the shipper and the eppellant, made through
the carrier &8s agent ..... the performance of these services for
the bebefit of the shipper was the consideration for the agreement
by the shipper that the appellant should have the benefit of the
exemptions and limitations contained in the bill of lading®.

It is submitted that this approach creates much conceptual
difficulty betusen executory and executed type of consideration
contracts. Ite result is ghat the same terms may give rise to
executory or executed consideration depending on the party.

There is no doubt thet the contract betwzen the carrier and the
consignee is executory and therefore bflateral, It is difficult

to sccept that the same texms have given rise to a unilateral
offer to the stevedores., This product is 1literal and no%
substantive and es Lord Simon of Glaisdale stated 1n his
dissenting judgement "would seem to provide a revolutionary short
cut to & jus guaesitum tertio.® The general fozmulation of
unilateral offers is‘that performance should be in response to

an offer but the analysis adopted in this case is that of a
promise in retuzn for an act. Although this may sppeer %o be

the same principle it is submitted that the later analysis is more
of bilateral contracts than unilateral. These gpart the majority
glossed the issue of sufficiency of consideration and epproved

Scotson v Peqg®® as good law without further discussion on it.

Viscount Dilhorne in his dissenting judgment depreciated
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the attempt to give the Elder Dempster cese’® g wider interpreta-

tion than it was supposed to have end approved Fullegar J.

judgement in Wilson v Darling Island Stevedoring & Lighterage Co.
57

Litd.
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With respect Fulleger J. confused two issues in that judgement:-

(1) the questiﬁn of consent;

(ii) the contre proferentem rule.
He had assumed exroneously that the epplication of the contra
proferentem rule was such that it can be equated to the rule of
law that the promisee must show consideration. This in effect
made the xule a rule of law and not one of construction based on

public policy.
Thus Fullager J. referred to Peek v North Staffordshire Ry Co.28

and said that the court held Pthat a condition relieving s
carriér from all liability for the neglect or defauli of his
servants was neither just nor reasonable within the meaning of a
statute.?

Such consideration is hased on policy and it should be borne
in mind that the same policy ellows fully grown adults to make
what arrangements they would to govern their relationghip. Thus
the contra proferentem rule cannot be used to re-write a contract
between parties, It is therefore submitted that Fullager J.
judgement does not affect the proposition that a third paxrty may
plead a limiting clause by way of volentl nom fit injuria in a

tort action.

S5ection &1 of the Supreme Couxt of Judicature (Consolidation)
Act, 1525
Most judges will no doubt continue to follow the old fashioned

principle and require consideration in all instances. Few on

the other hand will from time to time appeal to the older

principle and seek to abolish this requirement of contract.
Probably, hopefully, some middle ground will be found. Such inquiry

ensued in the cese of Gore v Van dex Lann59 where the above section
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was discussed., The section forbade the old practice of restraint of
action by prohibition and injunction, subject to the proviso that
any interested person may by summary motion apply to the High Court
for stay of proceedings in en action. Section 103 of the County
Courts Act, 1959 extends this provision to the County Courts.

In the earlier cgse of Cosgrove v Horsfall®0 gn employee was

issued a pass to travel on the employers omnibus. The pass was
subject to the condition that neither the employers nor their
servants will be lisble to the holder of the pass for, inter alia,
personal injury, however ceused. The plaintiff was injured by

the negligence of another serxrvant who was driving the omnibus.
The plaeintiff sued the servant.

The Court of Appeal held that the action must succeed. The
defendant was not a pariy to the licence or contract and had no
right under them. Du Parcg L.J. in his judgement stated: "I will
express no opinion on the question which counsel for the defendant
told us he had considered, whether the beard could have epplied
successfully to stay the present action under S. 41 of the Supreme
Court of Judicature (Consolidation) Act, 1925, UWe are not now
concerned with the rights of the board, but it must not be
assumed that if the plaintiff caused them to suffer loss by
breach of the condition, they were without remedy and are nouw
necessarily without redress. I doubt; howzver, uhether the
board are in any way affected by uwhat the plaintiff has chosen

to duo“s1

In Gore v Van der Lann®2 ¢hig remark was taken up by the

Liverpool Corporatlon intervening in an action ageinst thelr
employee, The plaintiff Mrs. Margaret Gore spplied and was issued
e free pass by the Liverpool Corporation., The gpplication foim

conteined es feriows:
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“"In consideration of my being granted a free pass for use on the
buses of Liverpool Corporation, 1 undertake and agree that the use
of such pass by me shall be subject to the conditions overleaf,
which have been read to or by me prior to signing.” The conditions
overleaf provided that neither the Corporstion nor any of its
servants shall be liable to the holder for inter alia, loss of life,
injury howesver caused. The pass included a similar provision.

While the plsintiff was boarfling the Corporation bus, it
moved, causing her to fall and being dragged along the ground.
She no doubt sustained injury and sued the bus Conductor alleging
negligence by him in ringing the bell and causing the bus %o
move while she was in the act of bhoarding. The defendant denied
negligence end relied in the alternative on the conditions subject
to uhich the pleaintiff had received her free pass. The Corporstion
now intervened and applied for a stay of proceeding undex S. &1,
This was refused by the Reglstrar at Liverpeol County Court and
their appeal against the refussl was dismissed by his Honour
Judge Stansfied, The Corporation appealed to the Court of Appesl.

The Court of Appeal was unanimous in holding that the
gppeal must fall, Harman, L.J. was of the opinion that the
Coxrporation had noc interest which entitled them %o relief under
Section &1. They were not obliged to pay the damages swarded to
the plaintiff and therefore no fraud was committed by the

plaintiff'’s action,.

Salmon, L.J° was of the same view., Had there been &
contract with the plaintiff the Coxporation could have stayed
the proceedings. This is mere speculation for the contract

63 The fact however remains that at least to

would have been void,
them wherever the promise between the plaintiff and the praomisee
i1s binding it is capable of conferring a benefit on $hird party.

In the present case it would have done so by means of Section 41,
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Wilmer L.J. held that on the true construction of the
document the plaintiff had not underteken not to sue the employee,
Thus all the judges in the Court of Appeal were of the view that
the plaintiff's action would have failed if there wes @ binding

agreement,

In the earlier case of Genys v Mathewd® the presiding Judoge

in Liverpool Court of Passage adopted the Court of Appeal decision

in Wilkie v L.P.T.8.6% ang held that the pass did not create

a contract but & mere licence. I% was held that although the
Corporation was protected by the licence, the defendant wzs not
8 party to it and therefore could not teke any benefit under it.
There is no authority as to uhether s strenger to a licence canm
enforce any of the temms of the licence or whether a stay can be
granted in an action arising out of a licence. 86

With due fespect this decision is unfortunste. It hes been
shown supra that the relationship must necessarily be tortious.
It is difficult to see how consent given in 8 situstion entirely
dependent on tort can be made to depend on the yules of contract.
It cannot be argued against %his contention by stating that
the relationship between the licensor and the licensee is a
personal and therefore cannot adwit a third pargy. In zeply
it may be said that the fact still remains that the relationship
between the third party and the promisor can always be in tort
and nothing else. The promisor's action must be one in toré.
To take an example from the French system, an action that cen be
framed in tort or in contract must be framed in contract. Uhere the
cause of action does not evidence contract then the ac&ion must of

course be in tort alone. If such a rule applied to licences the
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CHAPTER &
DAMAGERS

Demages may be defined as the monetary compensation given
for loss or hemm which the law recegnises. This definition implies
on essential point which in meny respects lg overlooked, It io
that the swsrd of demaeges implies the existence of liability for &
wrong whish the law recognises. Therefore if in tort the pleintiff
can recover for a hesd of demeges but cannot do eo in contract Ghen
the inference is that the liablility in tort is wider then in contract
in that respeet.

Damages in Tort end Contracs

The general concern of the law of tort is ¢o give redress %o
the plaintiff for demage caused by the defendant not leaving him
slone., Although the compensation is calculated in monetary tezme
the lasw of tort is generally disinclined to compensete for mexe
economic 108301 Tort is concerned with sctual physicel damage either
to person or to property. Treepess, nuisence or the sule in Rylands v
Fletcherz confizm <this mole. Even within the tort of negligence the
concept of foresight is demonstrably limited ¢o protecting actual
physical demage then mere economic loses. The reason 18 generslly
one of poliey.

The law of contract on the ether hand is concerned with menetary
laes. Actions for physical demsge are rxare and demeges are e2ldom
pgiven for injury to reputation even where the loss is pecuniary
and where they have been allgwsd for example, the wrongful dimissal
of an actorB failure to advertise properly for the plaintiffe
businessp& ¢the loss has been one that was particulerly contemplated
by the contract. This ‘contemplation' has & self-evident implicetion

vhen cempared with foresight in tort For it shows that the rule that
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the defendant must take the pleintiff es he finds him has more
relevance to Gtort then %o contract and Shis involves @ wider
1iebility in tert than @nntfac%;

It may now be asked %o what extent if eny do domages differ.
in tert and contract in any given set of facts? Generally there
is no limiting fector peculiar %o either law on amssessing corpensatory
demages. The rules relating to mitigetion, certeinty of proef end
to what extent past and prospective demages are recoverable evidence

no difference. Thus the Court of Appeal in Esso Petroleun Co Lid,

Vo Mard@ns dig not drew eny distinction betuzen the demages recoverable
by the defendent in tort or in contrect. Lord Denning M.R. said,
"s0o the demages in either case are ¢s be measured by the loss he
suffered.” Degplie this judicial opinions have differed asnd some
have staied that demeges ere wider in tort end eome that they are
wider in @antract°6

It is submitted that the cleerest distinction lies in those
situations where compensation is not the basis of demages e in Esso
Petroleum’s ca8@7° Thus liquideted demages being based on agreement
spplies o contraect and not to tort. On the other hand, examplary

demages ere confined ¢o toré but it e suggested that Ropkes v ernnrda

has opened this type of damage te the law of contract. Also nominol
damages has 1ts applicetion ¢to tort and not ¢o eontrect.
Apart Trom these the general rule for @ssessing demages is

wide enocugh %o cover tort and contract equally. This is that the
plaintiff ehould be put in seme position, es fer as money con do i,
@8 he would have been but for the defendants breesch of duty whethew
or not ¢the duty is ¢ortlous or centractual. But the erigin of the
respective duties is distinct. Contrect is bessed on sgreement end o
cleim in contract is therefore e cleim for Ffailure to perfomm the

agreement. The consensual nature therefore means that liebility ie
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limited to the contemplation of the parties end the rule that yeu
take the pleintiff es you find him is eut. The rule in contract i
you take the plaintiff as you know him end the evidence is the con-
gideration as pramised by the defendant. In thie way it is arguable
vhether etrictly remoteness of demage has any relevance in contract.
1f the basis of demages is ¢the failure to perform the consideration
promised end this in turn is besed on agreement then the ecope of the
demeges is the asgreement which in turn centrees on the consideration.
No party to a contract can sue on & promise thet is not a tem of
the contrect and this is implicit on ¢he zule relating to past con-
sideration. The detemmining fPactor is therefore the agpeement as
evidenced by the consideration.

In tort on the other hand no such agreement exisgts and the duty
is created by law. The pleintiff’s complaint is that t¢the defendant
hasg not left him elone snd his compensation is therefore the dis-
turhance ceused by the défendesnt., The repsrcussions may be limited
to eome extent by spplying the foreseeability test nevertheless this
1imiting factor is not as restrictive as in the contract rule which
ie based on aegreement. Quite often the defendant does not know the
pleintiff before the event, This tort rule therefore evidences &
wider scope of lisbility than contract.

These divergent roles betwzen tort end contract gpply separateldy
in @ large number o? cases., 1N some how2ver they become concurrent
and the guestion is what rule or rules should spply. For example
apaxt from contract & professionsl person mey be lisble in tort.
Because of the difference in demages can & plsintiff impose @ greater
1ishility on the professionsl person? Conversely ehould the pro-
Pessionel person escepe the wider ligbility merely because he has

conmidted two wrongs instead of one?
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Three poseible ansuzrs exist:
. The rule of contract should supervene, The French system
adopte this end under it wheyxe separate ections exist the plaintiff
must sue in csntract. English law zdopts this ¢to some extent.,
For example in conversion flowing From breech of contract the demages
are calculated on the basis of the loss suffered by the breach of

BaThere is however & line of asuthorities vhibh meintain

contract.
thet as the basis of demages in conversion is to restore to the
ouner the velue of the gonods converted the demages must be calculated
on the value even though the ounex's actusl loss may have becn less.

Apain uhere contract exists between & plaintiff and coliciter then

the ceuse of action must be in contract even though 4% may sound in

tartoab

2. The ligbility exists in ¢tort enly. Yhis snswer has ne followimg.
One ergument against it is its contrediction. Thus because the con-
tract creates the relstionship it is wrong te adopé the tort o

its exglusion.

3. The 1lisbility exists in tort and in contract. This sule applies
in English law especislly with professional negligence and sale of

goods.
Relevance of Contract to Tort Lisbility

It hac been shown ebove that tort is meinly concezned with
physicel demage then economic less. 0One of the earliest cases te

lay the prénciple on economic loss is Cattle v St@cktnﬂog The

plaintiffs in the case falled to recover economic loss suffered uhen
the defendsnt flooded the site of & tunnel they were under contract

to construct. But whexe the sconomic loss is immedistely consequential

upon physicel demage the economic loss is recmverabl@o10 It has been

urged but denied that in this way economic loss is g::ar@aﬁi.ti.@‘,‘i‘i This

non-recovery for economic loss is howszver confined to pure tort

situstion. The existence of s contract cen trensform the pure economic

less intoc @ recoversble heed of demasge in tort.
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10 Hire Purchase

The effect of @ hire purchase is o create @ bailment betuzen
the perties, The result of ¢this is to confer the right of baller
pr bailee to sue for the damege to the coods. Therefore if A higes
a cay to B For £1000 8 has paid a depoeit of £500., The reepective
interest of A and B in the car is £500. If in the circumetences
%he cer is demeged as & result of &he negligence of C, A or B can
sue and recover from C the whole emount of the car even though 88
far 88 R or B is concerned their interest is half the emount recovered
and the rest is pure economic loss of the other.

Another variation which does not depend on hire purchase and
pailment is where a contract determines who is to bear the loss in
the event of demage %o the subjeci-metier of the contract. If A
hires a ehip ¢to B and C demages the ehip and it is laid idle the
extent of recovery will depend om the cherter party. In the Mergu512
an eddendum to & charter party provided that:

enptwithstanding enything o the contrary conteined

in this charter party, in the event of loss of time

arising from collision, neither hire ... @8 would

otherwise be payable by the charterer under this

charter party shall be payable by the cherterer %o
the extent to which the ouner would have & right to

recaver,”
The défendanta negligently demaged the ship and the charterers paid
upe in full but were later reimbursed by the owners of the vessel
wno now sued the defendants claiming the re-imbursement. The defendente
in denying 1isbilidy for the re-imbursement argued that the loss
fell on the charterers when they paid up. They contended that the
loss on the charterers wss pure economic loss and was irrecoverable.
Thue if the chartezers had sued for the loss they would have been
met with the ergument that their loss was pure economic loes and

therefore irrecoverable. The plaintiffs would have suffered no loss

in the circumstances and wexe therefore wrong in reimbursing the

charterers the loes guffered by them.
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The defendants argument wae rejected on the ground ¢hat the chartesr
party had shifted the loss from the charterers to the plaintiff
ouners. Because they had suffered the physical demage they could
recover the economic loss. Haed the charter party not eo provided
the defendants argument would have succeeded.

Frustrated Contracts

Negligence by & third party cen interfere with the contractual
relationship betwzen A snd B with the resul¢ that the contrect s
frustrated. The damages recoverable by the parties may depend an
the precise terms of the contract.

For exemple, if A employs B to pexform et & concert. A expends
money to make the necessary arrengement. B is injured by the negligence
of C. The lose lies where it falls snd B cannot sue for the money
expended for he has suffered no finencial demage. A cannot recover
because he has suffered mere economic loes., But if the contract
between A and B provides that 8 should indemnify A %o the extent of
his lese if B ie unsble %o appear then A's loss is recoversble in
en action by A. Thus the contract haes latched-on the financiel
damage to the physical demege %o B end these will be recoversble in

tort.

The Law Reform (Frustrated Contracis)
Bct 38Lk3:

Suppoez A hires & hall for @ concert from B end A pays B £100
gs deposit. If B having incurred expenses to adept the hedl which
is then burnt down by the negligence of C. The resuli is that the
contrect is frustreted and A can apply %o recover the £100 advanced
to 8. B may also ask the court to exercise discretion and allow him
to set off ageinst £100 part or all his expenses. The court can
refuse this if it is convinced ¢het there is & good chance of B
recovering all his expenses from C. In this way the financiel losse

fe throun on the negligent party despite the frustration. Thie
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principle however has limited applicaetion for it operates only
where'the 1963 Act spplies end has no zelevence %o the hypotheticel
situstion sdvenced before l.e. of the performer.

This result can be arbitrerxry end it is suggested that the test
for recovery Tor economic loss should be the occurrence of physicel

damage. The difficulty with this is where to draw the line for

1isbility,
Another illustration of the principle is British Transpors
Commission v GowrleyoﬂB If A is injured by X and euffers loss of

earning with the result that he peys no tax the inland revenue hag
suffered pure economic loss and cannot recover becsuse of this (end
the loss iz very indirect). If A is bound to pay tex on the mount
he recovers &8s is the case for demagee ovex £5,000 under se. 37-38
Finance Act 1960 then the loss is A's snd he cen recover in Full.
The result is ¢that the finencial loss does not vary with the amount
but the defendesnt X's lisbility veries with the smount, The principle
epplies equelly %o contract of employment. Aparé From the Limited
scope of the spplication of the rule of ectio per guod servitum smisit
the general rule is that a master cennot recover for less of services
or loss resulting from injury to the serveant. If the master con-
tinues to pay the servent wages while the servent is away, be it as
a good employer or because the contract of employment stipulates
so the loss lies where it falls end the emplayer cennot recover the
gum From the tortfeesor. The sexvant camnot sue for it because he
has suffered no damage aleg.

But if the employer is astute enough to provide that the servent
38 to reimburse him from his demages the loss is shifted end the umges
are recoversble en behalf of the employer., This result has been
criticised as arbit¢rary becsuse it postulates that the precise temms

of @ contrect which are designed to allocate riske betuzen the contractlr
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parties should govern the 1liability of a third parbty. I% has been
suggested sbove thet the basis of liability should be the scourzence
of damage and not forseeability of physicel damage. While the ideas
and factors conveyed by foresight are clear encugh the detemmination
of uhether & demage is too remote or not is no¢ en exact ascience.

The search for such sn elusive quantity @8 a person forseeable demage
can scarcely be governed by that particular formula, For example

suppose the plaintiff in Doncghue v Stevenssn hed bought ¢he oinger

beer and had not suffered sny physical demage but financisl loss by
expending money to put things righty; Can ghe recover For her expenses?
In the Diamantis Peteras1a Laurence J. wag of the opinion that in

some cases a menufacturer may he licble for pure finsncisl loss if

they are negligent snd he observed that “foresight may not be the

socle criterion.” Another zeason why the occcurrence of damage is
preferred is that as the rule stands the contract widening the 1igbilily
of third perty ssems inconsistent with the doctrine of privity and

consideration. It @llows contrecting parties to impoee an obligation

on & third party,.

Bankers Caxd

A new and widespread feature of modexn economie 1life is the
use of Benkers Card. Under this a person lssued with one cen obtain
credit from the bank either by cash or by the purchase of a material.
The usual condition of issue of the card is that the issue of the card
does not create @ contract until i¢ is signed.

Suppose A is issued a card and fails to sign it befoxe he
negligently loses it ... If in the circumstances X, @ fraud, comes
into possession of the card, the liasbility of A for credit obtained
by X will depend on whether & contract exists or not. If & contraect

exists Chem A cen contemplate the conseguences of his act and w411

therefore be lisble for the credit obteined by X. 1f on the other
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hand no centract exiskts then the benk's action cen only be in megligence.
It hes alresdy been seen that this lose being purc economic lose
will ret be recoverable.
Agein suppose the cerd was signed. Another condition of issue
of the cerd is thet the holder remains lieble for sny credit until
he reports the lose. Suppose the bank pives the wrong sddress to
report the loss. A, reports %o this address and before the bank or
A discovers the misteke @ further credit hes been drawn by X, The
guestion of contributory negligence becomes relevant and there sgain
the difference between tort end contrect will become critical.

5 that contributory negligence

1f es slyeady stated earlier
48 inepplicable to contract, the result will be one of causation end
on this A's conduct will be the ceuse of the fraud end he would be
ligble for sll the consequences. In tort om the other hand, there

is no doubt that the feult of the bank will break the chain of causation.
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CHAPTER 5

REMOTENESS OF DAMAGE AND
MEASURE OF DAMAGES

In tort two views compete for the wule that should govemn

the zemotieness of damage. To a varied extent both have

receéived scceptance.

1. The directness principle

Under this if a defendant can Toresee injury to the
plaintiff he is liable for all the dameges that flow dizectly

from the sct. The leading case is The Re Polemis. |

2. Foreseeasbility

Under this a person may only be liable for the kind of
demage he cen foresee as likely %o resul§ from his act. Thus
foresight of injury is not enough,: ' the damage must be
foreseen, The lesding case is The Wagon Mound. 2

In contrect elthough remoteness of demsge has been the
subject of judgments the sules have occasioned much less
conceptual difficulty as the tort rules,

The wzule in contrsct is stated in tup parts:-

Damages mxe recoversble for breach of contract if they arxe:

(a) Those demages which might maturslly and usuaslly arise
from breach oF

(b) damages which may reasonebly be supposed to have been
in contemplation of the parties st the time they made the
contract as being the probable result of its breach.

Test (a) provides an ex post facto detezmination and is

objective. Test (b) is aubjebtive and strictly speaking has no
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relevance to remoteness of damage. The reason is that the
basis of liability in contract is the breach by one party of
the consideration he undertook to provide under the contract.
This is normally concerned with the detezmination of the texms
of the contract i.e. uhet the parties agreed upon and the
answer arrived et by giving evidence of such matters as:-

(1) setetutory ox other xule of law;

(2) express or implied terms in the contrasct, custom
or other usage of their common trade;

(3) Previous couxse of business dealings betwsen them,
end otherwise ondy if;

(L) there has been an express communicetion of the
relevant knowledge and intentions of one pardy to the other
prior to or uhen the contract was made.

1t haselready been srgued sbove that this has no relevence
%o remoteness for it all hinges on the doctrine of consideration
and is implicit on the rule on past consideration°3 E.g. if
in Heron II* the chartes party had only provided that the ship
should go to Jeddah esnd the plaintiff after the charter pardy
had been signed intimated that the defendant may unload &t
gasrah such a request would have been based on past considersa-
tion and would no% have been actionable. It will follow
therefore that where damage has been calculeted on this hypo-
thesis 1.8, contemplation of the parties, it is wrong to regard
1% @s being based on rxemoteness of damage. Thus in Heron 115
poth Mchair J. at first instance and Sellers L.J. in the Couxt of

Appeal emphasised test (b) end held that the shipouner was not
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liable for the loss claeimed., The test sdopted by their
lordships was the prevision of the parties and this worked in
favour of the shipowners. The majority in the Couxrt of
Appeal and @ unaninous House of Lords adopting test (&) found
in favour of the plaintiff. This is the objective test of
the hypothetical reasonsble man. What the House of Lords
did was to impute the subjective intention of the plaintiff
upon the defendant, This in effect meent that test (b) is
absorbed into (&) and it has been regarded as widening the
scope of remoteness in contract.

Scope of remoteness of damage in Tort end Contract

This issue has raised all the discussions and sll the
difficulties. Dicta are not unanimous on the issue. In IEE

Notting Hi11® gret w.R. satd that they are precisely the same

and that this is settled law., There asre dicta that remotensss

7 gnd dicta that

of damage is wider in tort than in contract
liability is wideyx in contractao These may now be considered.

Liabillity is wider in Contract than in Tort

This point of view has its origin in the adoption of

second test under Hadley v Eaxendale? Thus where & pardy com-

municates his intention before hand this widens the scope of
liability of the defendant for this communicaetion can include
demage uhich from point of {ort may be indirzeet. In tort there
is no such communication and the tests for remoteness whether
the directness or foreseeability test may produce a marrouwex

liability. For example in the Lieshosch Dredger v 5.5. Bdisont0
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the plaintiffs were unsble to recover for extra expenses caused
by their impecuniosity. But in contract loss arising from
impecuniosity is recoverable if the fact is communicated to the

defendant a8t the time of the contract. Thus in Muhemmad v A1111

damages resulting in part Frnm~impecuninsity were allows=d,
because they were held to be in contemplation of the parties and
therefore not a separate and concurgent cause.

In The ARPAD12 it was held that the plaintiff cannot recover
in conversion for the loss of exceptionally high profit he made
by selling to a third party. He could not &lso recover this in
contract. This conclusion would have been diffexent, but
different in contract ohly, if the pleintiff had communicated
this information to the defendant at the time of the contract end
thus bring it.wi%hin the contemplation of the parties.

In Trans Trust S.P.R.L. v Danubian Txeding Co.13 the plain-

tiff contracted to sell %o ¢the defendants steel. The plaintiffs
were to buy the steel from X. Both defendants and pleintiffs were
impecunious end it was spreed betwzen them that ¢he defendants
were to pay by cash against ehipping documents from & confirmed
credit to be opened in favour of X by F. The defendants failed
to do this. If the plaintiffs had money and had paid for the
steel they would have suffered no loss, for the market price at
the time of the defendents breach was highexr than the contract price.
1t was held that the plaintiffs can recover for loss in profit
they had failed to make wnder the contract. - “The real question
is what was the loss contemplated by the parties rather than the
reason for it.°

The conclusion is that within tﬁe second rxule of Hadley v

Baxendale1& the principles of remoteness i1s wider in contract than
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in tort. This is becguse the contemplation of the parties can
extend the scope of recoverable damage to an extent which in
tort cannot be regerdsed as forweeable or direct consequences of
the breach. It should howsver be added that although this
‘contemplation' generally uworks to the benefit of the plaintiff

in some cases it can wnrk to his diaadvantageo1s For example,

where the ‘special circumstences' evidence a sub-sale them this
sub=-sale is the measure of damages whether it works in favour ox

sgainst the plaintiff. Thus in France v Geudet16 g¢ne piaintire

recovered his resale price which was w2ll in excess of the
market price. If the resale price had been lower the plaintiff
would have lost.

Remoteness is wider in tort than in contract

This view originates from the decision in Re Palemis. 17 the

proposition is largely ¢rue but it has been suggested that in
practide, it creates much less divergence between tort end

contract than 1s assumed. The all important issue is vhether in
contract the damesge was within the contemplation of the parties,

If the exceptional physical susceptibility of the =gg shell skull
plaintiff is known or that the plaintiff is an eccentric millionsire
who dresses shabbily this will be within such contemplaefion and
will be recoversble. This spart it is submitted that no basic

difference exists betuween remoteness in tort from remoteness in

contract. This is so despite dicta to the contrary contained

in Heron No. 91,18 Lord Reid in that case ststed that ®the modern

rule of tort is quite different end it imposes & much widex

liebility."1S
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It has been shouwn that the members of the House of Lords relied
on the first rule to arrive at their decision. 1% may therefore
be asked what esoteric difference exlists between the foreseeability
test in tort and the contemplation of the parties in contract?
This is very important. For example although mere delivery due
to delay sounds in contract only, a delay due to negligent
handling by the masters servant can meke the master vicariously
lisble in tort. Similarly a misdelivery or loss or non-deliverxy

would normally emount to conversion. Uould the medern Baxendale
therefore be liable for the stoppage of Hadley's mill if he

lost the shaft in transit or if his servant damaged 1% by
dropping it? Loxd Reid snswered in the affismative and eo did
the rest of their Lordships. The distinction was stated to be

one of degree., The reasonable man does not "contemplate®

liabilities in the event of a breach of contract uwhich are as
extensive as those "forxeseen® by the reasonable man in tort.

Thus foreseeability should be confined to tort end contemplation

of the parties to contract. UWith respect this merely begs the
duestinn end cannot in practice be of help in border line cases.
Lord Upjohn acknowledged $hig.20 How would Baxendale's prevision
vary if his servants lost the &haft in transit according to
whether the sction is in tort or caontrect?

This play on uwnrds is largely the result of expressing the zule in

21

Hadley v Baxendale®' in ¢tun terms. 1t has been shoun asbove that

strictly the second frule can only be applied to what the parties
said or egreed at the time of the contract. An inguiry along

this line has no relevance to remoteness of damage. An analysis
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of Heron I will show that their Lordships did not apply eny

of these two rules for by imputing knowledge of the plaintiffs
intention which is effect is the second rule, on the defendants
the pretence of adopting the first rule was reduced to s
vanishing point. MecNair, J. epplied exclusively the second
rule and arrived at opposite decision and from his view point
it is submitted thet his decision is impeccable,

In conclusion therefore the foreseeability test in tort
will produce the same result as ¢the contemplation test in
contract. It is submitted that difference in degree is merely
policy rather than principle. In tort the main obstacle to
a plaintiff is the causation hurdle., Once this is overcome
the courts award demages that flow from it. In contract on
the other hand the agreement between the parties is a limiting

factor on the scope of liability.

MEASURE OF DAMAGES

From the argument above it has been shoun that the xule is
the seme in tort end in contract. The only exception being
wvhere directness principle aspplies to tort. There is howsver
another exception and this applies to measure of damages for
conversion., Situstions may exist where the carrier of goods may
be liable in conversion as well as for breach of contract. In
tort the measure of damages for conversion is generally the value
of the goods. In contrect the measure is the loss suffered by
the plaintiff, end this in meny respect may be less then the tort
gward. Is therefore the pleintiff to be denied the higher sward
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of damages simply because he has alleged slternatively in his
ection @ breach of contract? The answer may be considered under

two headings.

1o Where the action is between the parties ¢to the contract:
23

In Frence v Geudet ™™ the plaintiff purchased chempagne

lying at the defendant’s Qharf at fourteen shillings per dozen
and resold them at twenty-Four shillings per dozen to the captain
of a ship about to leave for England. The defendants refused

to deliver the chempagne with the result that the plaintiff

lost a favourable market.

The plaintiff sued for the loss of profit. It was held that
the measure of damages in conversion is the market value at the
time of the conversion end the plaintiff’s resale at tuenty-Four
shillings was taken as the reference to deteimine this market
value., In The AggadZQ the ection wes for misappropriation by
conversion which deprived the plaintiff of the exceptional high
profit he would have made by resale. The Court of Appeal held
by majority that in contract the plaintiffs measure of demagee
would be the market value at the date of non-delivery. Also in
tort the measure of demages has %o be calculated on the contract

425

principle. The court distinguished France v Gaude by holding

that in that case the measure was the market value and that the
resele price was taken to represent the market value. It may be
asked why should that not apply here. UWhat the Court of Appeal
therefore did in this case was to aebsorb the tort sule into the
contract. If the plaintiff had communicated the special circum-

stances, it wes not doubted that the exceptional profit would
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heve been recoverable in contract end presumably in tort.
Scrutton L.J. dissented, holding that where there is unjustified
breach of contract, and the tort of conversion the good ouner
can sue in conversion and bring the loss in the contrect of
resale without proving notice of it to the carrier: unless
there 15 some specisl feature in the contract. It is submitted
that this judgment is ¢o be preferred to the mejority decision.

In the first place it mey be asked why should a defendant
profit by the fact that he has committed two wrongs instead of
one. The majority decision is in effect that where the tun
geparate causes of action exist the pleintiff must sue in
contract,

Secondly at the time when this case was decided Re Polemis
was the xule relating to damages end in view of this the
argument of the majority was not sound for the rules relating
to remoteness in contract had no epplicetion to the Re Polemis
docirine.

Thirdly even though the Wagon Mound may be regarded as
confimming the majority decision in one sense it has left the
decision wntouched in another sense. This is because 1lisbility
in conversion is strict and is not based on feult. The fore-
seesbllity test aspplies to negligence in particulasr end not %o
torts where the liebllity is strict as in conversion,

Finally, it is submitted that Heron 1I has overzuled the
Arpad for as already seen the House of Lords imputed the special
knowledge of the re-sale on the defendant when manifestly he

did not know., This result is to make the liability the seame as
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in tort end this goes the other wey %o The Aggad026 The Aggad27

may therefore be regarded as overruled by AHeron II°28

2, UWhere the sction is befween sne party to contract snd 3rd party

This is generally encountered in hire purchase sgreements.
Thus if the hirer contrary to ¢the hire purchase agreement s2lls
the goods to X; X is lisble for conversion. As therxe cannot
be any contract betw=en X and the owner the only ceuse of
action will be in tort. Will the specisl value be the measure
of damege or will it be the market value, The answer will

depend on whether the contract or the tort view point is preferred.

29

In Belsize Motor Supply Co. v Cox™” clsuse & of a hire

| purchase agreement provided that "The hirerx shall not re-let
sell or pert with the possession of the said motor-taxi-cab ...
without the previous consent in writing of the owners.® The
hirer pledged the ceb without the owners consent.

The owners sued the pledgee in conversion, I¢ was held
that the pledge whether wrongful or rightful 8 pledgee or purchaser
takes what interxest ¢he pledgor or vendor has in goods end
accordingly the pleintiffs were entitled ¢o the outstanding
payments, The method by which this conclusion wss errived at
was not spelt out in the judgment but presumably the hirers
breach did not texminate the hire purchees and he could assign
his contractual right to the defendant.

Prompted by this decision draftismen sought to make &

prohibition on assignment of the option to purchase by express

agreement .

United Dominions Trust (Commerxcisl) Litd. v Parkuwsy Motors Ltdo30

The facts are that the totel hire purchase price for 8 van

wes £626,138, The owners had received £530.3p. by way of instalments
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eo that only £96.108 was cutstending. The hirer sold the van
to the defendants in breach of the clause which provided that
“the hirer ... shall not sell, offer for sale, sssignh oF change
the goods or the benefit of this agreement.®

#The owners sued the defendant for the value of the van.
They recovered £350 which was the value of the ven end thus made
a8 profit of £250. Now how did the trisl judge avrive a% this

30

conclusion in view of Belzize Motors Case?”  The distinction lay

on whether the benefit of the contract was assigneble or not.

31

The Belzipe Motors Case” created sn assignable rvight but this

w88 Not so in the present cese., The defendsnt wes therefore
a pereon without any interest in the propexty and accordingly
was liable for the full value of the van.

This reasoning cen be criticised on the grounds that 1%
concludes that because a contract states ¢hat the rights ave
nuncéssignable they cennot be assigned. There are dicte to

support that ¢his is not necessarily so. In Spellmen v Spellman

Danckwsrts L.J. stated "It is plain ... that the fact that thexe
is prohibition in the document creating the chose in sction

32

against assignment 1s not necessarily fatal.? Why should not

an assignment be made in equity or by trusi? This apart the
Judgment in principle is impeccable although the resuli cannot

be seid to be fair,
In Wickhem Holdings Ltd. v Brooks House Motors Ltdo33 the

Court of Appesl returned to the issue. The defendants before

they bought the car from hirer phoned the plaintiffs to ask for

the "settlement figure®. The plaintiff told them it was £274.10s

but they would accept £270 if paid within seven days. The defendents
feiled to do so, apparently they forgot. Tuzlve wseks later the

plaintiffs went to collect their car., The defendants offered
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£290 which the plaintiffs zefused.

The plaintiffs brought the action for the retuzn of the
car or its value which was assessed at £365, At first instence
they recovered this. The defendants appealed. The Court of Appeal
held that the plaintiffs were entitled to £274. Lord Denning M.R.
stated that the United Dominion case wes wrongly decided. Winn L.J.
did not go this far but preferred ¢p rest his decision on “%he
business reslity” of the transaction. Denning M.R. felt that

the United Dominion case was inconsistent with the Belsize Motors
35

c:asuau,jlb The only distinc¢ion was the United Dominion's case

included the extra uwords 'or the benefit of the agreement.® He
did not agree that this should make all the difference to the
cases, With due respect 1t is fanciful to impesch the logic of

the United Dominions case’® by merely referring to the distinction

a8 "too Fine® without didcarding the pretence thet parties are
bound by the terxms of their contract.

Denning M.R. relied on Mayne and MecGregor on Dam@ges§7 The
learned suthors agree that where the defendent is the person holding
the remaining interest in the goods the pleintiff is enditled %o
compensation for loss of his limlted interest. This mueh is
sgreed but where the defendant holds no interest at the time of
the conversion it becomes necessarxy to investigate the contract
to see whether there has been an assignment. If there is none
then on pringiple the pleintiff should recover sll and United

Dnminiona38 case is conslistent with principle. Mayne & McGregor

admit this pringiple but deal with the United Domini@n39 case under

the wrong heading. They deal with it under the heading “Where

the defendant is the person holding the remaining interest in the
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goods® insteed of “Where the defendant is & stranger with no
interest in the goods.? For this reason Dennings relisnce on

the criticiem of the United Dominionku case by Mayne & McGregor

is unjustified,

Most of the conceptusl difficuliies encountered here have
resulted from concentrating on the contract or tort aspect
without recouree %o the first principles on demages which is %o
put the pléintiff "in the same posftion s he would have been
in if he had not sustained the wrong for which he is now getting
his compensation oxr reparation.,® In the instant case the sum
of £27k.10s "is all that the finance company has lost and &ll
that 1% should rxecover.® This reassning is not inconsistent
with the rule that the value of the goods is the messure of
demages. It is mexely the guideline to guantify the plaintiffs
loss which is the interest he has in the goods. The tort ox
contract analyeis is to be regarded as mexely & step in the enquiry

for the demages suffered by the plaintiff.
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CHAPTER 6

LIMITATION OF ACTIONS

Befora July 1st, 1940, the general law relating to limitetiesn
of civil sctions was embodied in a sexies of statutes. After that
date almogt all the law i to be found in the Limitation Act 1839,
This Act (with its emendment 9954 Limitation Act) epplies ¢o
®gctians® which are defined to include esny proceedings in & court
of lew ingcluding sn scclesiastical court. From our point of view
the importent provisions exe:-

S.2(1)(a) which provides that ections Tounded on simple
contract or on toxrt ehall not be brought after the expirstion of
six yesrs from the date on which the cause of ection accrued. By
Law Reform (Limitatien) Act 195k S5.2(1) the perisd is three years
if demages are claimed for personal injuries caused by negligence,
nuisence oxr breach of duty whether the duty erises out of centract
8T tort.

By the Limitetion Act 1963 S.2 ¢his period may be extended
if certain conditione are Fulfilled.

Accrual of csuse af action

This ia in prectife ¢the most imperient Ffactor For the
1imitation period will bepin to run From this moment. For exemple
although the xelationship betuszen professiocnal men end their cliente
generally eprings out of privity of contract it may glve rise te
en action in cese upon tort. Beceuse the acerusl of ceuse of sction
may be different in tord from contract within the same ee2t of
facts the limitation periocd may expire in one znd not the other

depending en eccrual of cause of sction.
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Similarly where the relstionship in quasi-contrect ig
delictual then it would ssem that the zunning of t¢ime may not

commence at the same time. In Lefang v Cooper1 gccrual af

cause of action was defined as the fectusl situetion stated
by the plaintif? whieh if 1% is substantisted, entitles him
to a remedy against Ghe defendant., It may be sdded that this
‘ahuuld not be taken that the ection must succeed Ffor all that
is required is that & state of affeirs exist from which the
plaingiff can sue the defendent.

Whet is required therefore is thé existence of a plaintif?
wno cen sue and a defendant against whom he may succesd. The
fact howzver that the plaintiff could not at the first possible
mement identify his ecpponent does not prevent the ceuse of
action eccruing. For personal injuries the 1963 Limitation Act
§.1(3) has made identity of the defendsnt essentisl for ¢ime %o
run against the plainti?foe

Running of Time

It is well settled that once time hes started o Tun, it
does 88 continuously and matters which might have prevented
it from eccruing in the first place if they subsequently arise

will not operaste to prevent time zunning. In Pridenaux v mgbhEﬁB

it was held that the closing of the courts during the civil wag
did not suspend the running of time.

In Rhodeg v Sme*@ﬂ’nms‘tlO the cause of sction had secrued in

7829 ageinst @ person who died in 1830, His perssnal representativo
was not constituted until 1835 due to diepuie over his will. The
court declined to sccept the sugoestion that the interval betwzen

1830 and 1835 should be omitted in calculating time.
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There are howzver exceptiens - some statutory and esone

case law - In Sesgrem v Hﬁights it wes held that where o person,

entitled to & right of sction dies before the asction is brought
and the person %o be sued under the right is made the deceased's
adninistrator, the sunning of time is thercupon auaﬁended g0 long
as this duel O cepacity continues, This cese has been criticissd
but the contrary cpinion can only lead ¢o0 fraud. I% would howzver

sppear Trom Bowring Hanbury's Trustee v Bowring H@nbury6 that this

exception is only limited o administretors snd has no epplication

to where the tertfessar is mede an exscutor of deceased.

Ceasing of Runnine of Time

This will oceur when proceedings in uvhich the statute is
material have been commenced. The law’'s delays in bringing
proceedings to & conclusion neither prejudiee nor assist the
parties. Time will noxmally ceese on the date of the issue
of writ but as “sction® is defined under 5.31(c) of the Act
to include any proceeding in e court of law, including escclesisstical
court, time will cease to xun From the date of the sppropriate
originating process. The origineting process must houzver not be
8 nullity for this will no prevent time from funning.

Finally, time will only ceese to run in connection with the
cause of acticn to be enforced in the proceedings esnd will not
operate in other causes of action against the defendant.

Effluxion of the limlitatlion period

Statute has in come cases provided that the effect of effluxion
of time is to extinguish the right. Thus S.3 of 1939 Limitetion
Act provides that title to personality mey be extinguished after
the limitation period has expired. This epart the genersl effect

of the Limitation ARct is merely procedural snd therefore only
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affects the remedy and not the right. Thus 8 defendant who wishes
to rely on the limitation period must specifically plead i%t. The

courts may by 1te rules under 8. 99(1)(a) of the Supreme Court of

Judiceture (Conseolidation) Act 1925 sllow e plaintiff who issusd

a defective writ within time <o emend it after the expiration of

time,

Accrual of Cause of Action - Tort and Contrack

In Gibbse v Build it wes stated that it is settled that im

assumpsit that “time ran from the breach of contrect, For that

wes the pist of the action, and that_subsequent demage ... did

not prevent the spplication of the statute°”7 Thus in Battley v
Faulknera the pleintiff contracted to buy epring wheat in 1810
from the defendant. TYhe defendant delivered winter uvheat which

the plaintiff without knowing of this sold to third party as
spring wheat. This fect did not emerge until 1811 when the third
party sowed the wheat. The third party brought en sction ageinst
the pleintiff and obteined judgment against him in 1818, The
plaintiff them sterted proceedings against Ghe defendent. It was
held thet as the breach to deliver spring vheat occurred in 1810
this was the date that the cause of sction sccrued. The fact

that the pleintiff was “demaged” in 1818 wae not the date of accrual.
1t may be guestioned here whether aectuslly a ssparstion can
possibly exist betwsen the date of the bresch snd the demage in @
contract action? Can it not be argued that here the demage
occurred at the same time as the breach end that no distinctlion cen
be drewn betwsem the bresch which Qives rise %o ceuse of action

end demage which is mere quentification of the plaintiff's loss

from the breach.is Thus wherewer the consideration in contracts
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is tangible then the breach and demage elways occur the scme
time. Vo bulld a defective house is @ breach of contract and thus
a8 demage te the party snd this is so whether he knows it ax ﬁstog
In contract the cause of action is bresch of duty, Thie point
s essentigl for it has intrpoduced muych of the confusion in the
law as to running of time in tort and contract espeecially where
the defendant is a professienal person.

1t is therefore sugoested that in most contracts breach and
daemage occuyx the same time., Thus in executory contracts the breach
and necessarily the demage occur: when the defendant Tdils %o
perfoxm his obligation. This is glso the case with unlilatersl
contracts for unless the pleintiff performe his obligstion there
cen be no breach and necesserily no damage until the defendant falls
to perform his,

In tort on the other hand epart from those sctionable per
se damage is essential foxr the cause of ection to sccxue, There
can be no question of an occupier of premises being liable ¥or
the state of his premises or by virtue of the rule in Rylands vy
Fletcher1! unless demage is proved. Similarly fthere cennot be
negligence in vacuo end a plaintlff to succeed has to show demag®.
Consequently in these torts damage determines the time from which
8 cauée of sction accrues, The legislature has impliedly epproved
this view by 8.1(%) of the Lew Reform (Miscellaneocus Provisions)
Act 193L which provides thab:

“Wherxe damage has been suffered by reaegn of eny &ct

or omlission in respect of which & cause of action

would have subsisted against eny person if that person
had not died before or at the sesme time as the damage

was suffered, there shall be deemed, for the pusposes

of this Act, %o have been subsisting against him before
his death such cause of action in respect of thet act orx
omission as would have subsisted if he had died after the

damage was suffered.?
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There 1s eminent suppert for this by Clerk 8 Lindsell on Tartaj1
They steted: P"When the tort is actioneble only on proof of demagz,
then there is no cause of action, snd time does not begin to
run @ until some demage actually occurs.” They support this by
stating that in caeses of withdrawel of support eesch subsidence gives
- an independent ceause of ection vhich may be sued for within the
six years following the occurrenceo12 Similsrly uhere negligence
is the cause of sction & person injured by negligently manufactured
chattel may sue the menufacturer within three years of sustaining
the injury even though more than three years have elapsed since
the chattel left the manufacturerao13

There is however regpectable authority uhich $eke & contrarzy
view, Charlesworth on Negligence1Q states that "im an action of
negligence, the cause of sction accrues at the time of the negligence
because it is then that the damage is caused, even though its
consequences may not be spperent until later.” The question raised
may be treated under two headings in accardance with the nature
of‘the damagl: -

1o Where the injury occurred outslide the Limitation peried bug

is discovered within the Limitation period

In Archer v Cattan15 Streatfield J. cited this passsge with

spprovel, The plaintiff was employed by the defendants betwzen
1923 and 1940. The work enteliled the casting off of fime dust end
in October 1943 the plaintiff for Ffirst time found himself to be
suffering from chest condition which he alleged had been caused by
the fine dust. On September 27, 1949 he issued a writ against the

defendants claiming damages for negligence and breach of statutoxy

duty.
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1t was held epplying How2ll v Young16 that the plaintiffs

cause of ection accrued up to 1940 and the writ not having been
issued until more ¢than six years thereafter his claim must fall.

The difficulty always encountered in these ceses was stated

17

by Lord Reid in Cartled&e v Jopiin ° when he said that:

2i¢ appears ... unreasonable and unjustifiable in principle
that & cause of action should be held ts sccrue beforxe it
is poseible to discgver sny injury end, therefore, befoxe
it is possible to raise any action.®

Loxd Reid however went on to explain uhy he was uneble %o help
an injured plaintiff to escape the fetiers of the Limigetion Act

1939, Thus he went on:

"if this were g metter governed by the common law I would
hold that a cause of action ought not ¢o be held to accrue
until either the injured person has discovered the

injury or 1t would be possible for him to discover it

if he took such steps as w2re ressonable in the
circumstances. The common law ought never to produce

a wholly unreasonable result.”

As the question before the couxt depended on interxpretation of

statute, the Limitation Act 1939, it was impossible for the learned

Lord toc reesch the resuli he wished,

Lozd Pearce in Cartledge v Joplin's case16 ciéed Lord Halsbury

in Darley Main Colliery Co v Mitchell'® uhere it was scaid:

"No one will ¢hink of disputing the proposition that

for one cause of action you must recover all damages
incident to it by law once and forever. A house that
hae received s shock may not at once show all the

demage done %o 1%, but it is damaged nonetheless to the
extent that it is demaged, and the fact thet the demage
only manifests itself later on by stages does not alter
the fact that the damage is there; and eo of the more
complex mechaniem of human frame, the demage is done in e
railway accident, the uhole machinery 1s injured, though
it may escape the eye or even the conselousnass of the
sufferar at the time; the later stages of suffering are
but the manisfestations of the demage done, and consequent

upon the injury sustained.”
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Following this reesoning his lordship held that the time
began to run at the time of demege end not at the time of
knowledge of the demage. It is submitted that the leamed Lord
in his zuling mey have confused the issues. Earlier in his
judgment he cited the case of Fitter v Ueal or Fetter v Beale or
Ferrer v Beal@zo viere the pleintiff after recovering damagas
for asssult and battery discovered that after all his inguries
w2re more serious than he supposed them ¢0 be. He then sought
to bring a second aection for the discovered damege. It was held
that he had ong cause of action which had been extinguished by
the judgment in the former caese., Thie principle has never been
doubted and Lord Helsbury's dictum must be confined to where @
plaintiff seeks to bring a second action. The issue before the
House of Lords in Cartledge v Joplin was separate and distinguishable
because the appellant did not seek to bring a second action for
fresh damage but waes suing to recover for damege which was
giscovered long after its inception. On this basis Loxd Reid’'s
judgment by treating the lssue as based on the Limitation Act
is to be preferrved to that mf Lord Pearce who treated it as
essentislly a common law question, but relied on the suthorities
on uhere the pleintiff after bringing his first action subsegquently
discovered that he was damaged more than he thought and seesks
to sue for this newly discovered damage. I¢ is submitted that
if Lord Reid had viewed the issue in Carxtledge v Joplin’s case
as governed by the common law he would have held that time cen

only begin to zun when the demage was discovered. This is

expressed in his judgment cited above.
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2. UWhere the breach of duty occurred outside the Limitation
period but the damage occurs within the Limitation period

Lord Reid in Cazxtledge v Joplin cited

Davie v New Merton Board21 as reising the preblem and

answered that eccrual is at time of damage. He seaid:

“Such cases as Devie v New Merton Board show that undey
the law ... several years may not invrequently elapse
between the lest negligent or wrongful sct of the
defendant and the dete when the cause of action first
accrues. In Davies case the period was seven years.
That is because in those cases the danger creeted by
the defendant only causes demage to the plainiiff at s
much later daste.”

There wes no doubt o0 him that accrual wes the later date.

Much confusion as to accrual in tort has undoubtedly ariszn
from use of "negligent® to describe breaches of contract at a
time when no independent tort of negligence had been recognlsed
and the tendency to rely on those cases where the duty has

always been regarded @ms contractual. Howell v Ygungzz which

was relied byStreatfieiﬂJ}dEa an action ageinst e solicitor

gnd thus one in contract even though sounding in tort. It 1s
therefore submitted that uwhere a sepapete cause of action exists
independent of the contrect but arising out of the seme facts as
the breach of contract the ceuse of action will not accrue in
contract and in tort at the'béme time. The breach will be the
accrual in contract and the damaege the sccrual in tort.

It has never been denied that as under Don@ghue v Steveﬁ80n23

a manufascturer ow2s 8 duty of care to ultimate consumer of

his goods quite espart from the duty owed to the purchaser,

Time will enly run against the consumer from the dete of damage
although the breach of contract and accrual in contrect may
have téken place earlier. WNow the ultimate consumer may also

be the purchaser and it is difficult how if he has & separate
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action in tort time would begin to run against him in tort From
the time of breech of contract. Such & conclusion wauld be %o

apply Winterbottom v wrightzu in reverse and will have no more

merit in modern law than would that case in itself.

In Bagot v Stevens Scanlan & Co. % the defendant

architects were employed in 1955 by the plaintiff to suﬁervise
the construction of drains. The supervision continued until
February 1957. In or about the end of 1967 as & result of
vaerious Failures in the construction of the drainage several
pipes burst and demaged the premises.

A writ was issued on April 2, 1963 more then six years
after the date of the last supervision. The defendants
pleaded the Limitation Act 1939. I¢ is important to note
that in the preliminary cuestion as o sccrual of ceuse of

action the argument centred on uhether the cause of action

was ing

(1) contract alone;

(2) tort alone;

(3) tort or contract.
piplock L.J. held that the duly here wae purely a contractual
duty end that the casuse of sction was parely in contract. 0On
this finding the limitation period began to zun from the date

of the last inspection., He sald:

"Having regard to the neture of the duiy which

is alleged %o have been breached in this casg,

in effect, %o see that the drains wezre properly
designed and built, the damage from any breach

of that duby must have occurred et the time when
the drains were improperly built, because the
plaintiff at that time was landed with property
which had bad dreins when he ought %0 have

been provided with property which had good drains.
what heppened in 1961 was merely a consequence

of the demage resulting from the original breach.®

This case has been criticised not on the ruling on contrect

hut for not inferring thet a cause of sction mey exist in tort.
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It has already been pointed in an earlier chaptegz? thet Hedley
Byrne v Hell@raa muet have opened liability in nepligence independent

of sontract, for such professional negligence.

More eo it haes been criticised on the holding that even if
8 cause of action existed in tort the damage and hence the sccrual
of cause of sction in tort was et the same time as in contract.
With due respect this is wrong. To supply & defective good ean
constitute @ bresch of contract without constituting physicel damage
for an action in tort by the pleintiff. If physicel damage then
occurs there secems no reason why this happening chould not be
additionel ceuse of sction in tort. Almo to consider the damage
to the property - as distinct from merely the breaiking of the drain-
piges themeelves was to treat the plaintiff ae iFf the House of

Lexrds said in Donoghue v Stevensonzg that the plaintiff's complaint

is that her ginger beer wzs less good than it ought %0 be, Herx
subsequent illness was merely & consequent of that and ss she had
no contract with the defendant her asction feils. That exactly is
what the House of Lorde did not say end it is therefoarc submitted
that Diplock was wrong in not inferring en independent tort and
therefore a different sccrual of asction in toxt. It is clear that

the contrect cannot affect & thizxd party rvight of sctien in tord.

30

Thus Af the neighbour of the plaintiff in Baegot g v Stevens”  &n case

had been damaged by the flooding he can maintain an action in %toxrd.

If the zuling in Begpt v St@vensso is correct this wdll ereate samz

stertling results. Because the damage and therefore the sccruol
of cause of sction wss seid o be the same in tort and in contract
the result would be thet the thizrd party would be in no better

position than the plaintiff
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in Bagot v StEVEﬁBOBD To hold otherwise wpuld emount to the

mechanical Jurisprudence ¢hat irrespective of occcurrence of demege
the eccrusl of cause of sction will nevertheless depend om the
contractual relationship between the pleintiff and the defendant.
The more proximate the parties are by contract the more readily
the causes of scéion will be fused into the breach., Either con-
clusion is wrong and it is submitted that the correct view is
that demage and not breach of duty is the cause of sction in tort.
This problem received considerable sttention in the Court

of Appesl in the case of Sparhem-Souter v Toun Developmenis (Essex)

Lide” |

In 1964 Toun and Country Developments (Essex) Ltd. wished ¢o
build 8 new housing estete in BenBleet, Essex. They espplied to
the locel suthority, the Benfleet Urban District Council, for
plahning permiseion and the Council passed the plans B subject to
the builders complying with the building byelauws.

On May 6, 1965 the developers staried wnxk end the council
surveyor inspected the unck end passed it. On Sepiember 30, 1965,
the houses wzre completed and passed by the council. On October'25
and November 29 1965 the developers egreed to sell one property
to Mr. and Mrs. Sparhem-Scuther and one to Mx. Ryen. On Degember
15, 1965, the local council certifged that the properties had been
inspected and they found no reason to question the legality of
the woxk carried out under the bullding byelaws. Or November 12,
1965, and Jenuary 26, 1966, the conveyances %o the purchasers were
completed.

Tup ox three years later cracks appeared on the brick work
and the houses became uninhabitable. The cause of these was that

the foundstions were inadequate %o support the loed.
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Cn October 22, 1971, the plaintiffs issued the writ in this
action for damages alleging negligence of the developers and also
of the surveyor of the council in passing the work as satisfactosy
wnen he ought not to have done so. The plaintiffs relied on

the decision of Cusack J. in Dutton v Bogoor Regis Urban District

Council which was affirmed by the Court of Appealosz

The Council denied lisbility and pleaded that the asction
was barred under the $.2{1) of the Limitation Act 193%9. This

provides that:

"The following actions shall not be brought afier the
expiration of six years from the date on which the cause
of actlion accrued that is to say:- (a) actions founded on
simple contract or on tOrt; o.."

Judge Normen Richerds, at first instance, after coneidering

the judgments in Dutiton v Bognor Repis Urben District GouncilBZ

uhich decided that demage arising from breach of duty by the
local suthority in the circumstances wes actionable in negligence,
held, that time began %o run from the last negligent ect piving
rise %o the situation from which the demage flow2d. He stated:

“The words /~in section 2(1) of the Act of 1932 7

'cause of ection' are used to constitute and detvine
different situetions, such as the doing of the negligznt
act complained of snd the occesion when demaege ensucs.
But eo far as the statute is concemned it must connote

8 situation where for the first time there is a potentisl
plaintiff, and in the instant case that date is in my
judgment- when these plaintiffs took possession of their
plots, namely, in December 1965 end January 1966, uwhen
completion took place, both of which are within the six-
year period, as indeed are the dates when they respectively
entered into their contract %o purchase, and the gquestion
before m2 must therefore be resoplved in favour of the

pleintiffs.”®
The local authority sppealed on the ground that the judaoe

had erred in lsw by holding that the cause of actien could not

and did not a@érue until the firsi purchssers took possession

of the relevant premises.
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To resglve this issue as to when the cause of action
accrued and thus time began to run sgainst the plaintiffs it
is necessary to go back to first principles as to what is cause

of action, for negligence. In Caxrtledge v Juplin33 Lord Pearxce

said:

¥.00o NO cause of action erises unless and until the
plaintiff ecan show some sctuel injury. Normally the injurzy
is contemporaneous with the wrongful ect, but it is not
necessarily so., In the present case, therefore, the
causes of sction did not accrue until some sctionable
injury was caused to the plaintiffs by the defendants
breach of duty.?

It is farther importent to reiterate a point made earlier that
a cause of action cannot exist in vecun. There must be a plaintiff
before & breach of duty can matuyre into s cause of actlon fox

the Limitation to begim. Thus Vanghan Willlams L.J. in Thomason v

34

Lord Clanmarrie gaid;

“n statute of Limitations cannot begin to xun unless

thexe are two things present - a party capaeble of

suing and & party [ liable %¢ be sued.”
Applying these two propositions to the present case Loxd Denning
M.R, held that ¢he cause of sction accrues, not at the ¢ime of
the negligent making or passing of the foundations, nor at the
time when the latest ounexr bought the house, but at the time the
house began to sink end the cracks sppeared. This would be
the time when the ouner of the house can reasonsbly be expected
4o know that he may have a cause of action.

Having sdopted this view Lord Denning M.R. attempted to

35

reconcile it with Cartledge v Joplin. He sald "there the demage

to the man was in fact done when the dust was inhaled - even
though it was not discovered till later. Here there wzs no demage

to eny purchaser of the house until it begen ©to sink and cracks

appeared°W36
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Thig in effect is & question of fact and that is, at what
time did the demage occur and Lord Denning M.R. explanestion of
Caxtledge v Joplin37 is consistent with the treatment given to
it in ¢the preceeding heeding i.e. where the damage cccurred
outside the Limitation period but is discovered within the
Limitation period.

There is howzver a point of divergence betwzen the vieus
advanced and the judgment of Lorxd Denning M.R. He justified the
different accrual of cause of action in Sparham=50u'her°838 case
by stating that "it would be most unfair that time should run
ageinst him before he knows - or has eny possibility of knowing -
that he has & cause of action;” and added that this is uhat Loxd
Reld said in Cartledge v Joplin uwhen spesking of cases govemed
by the commaon law°39 Thie explanstion is not acceptable.

In the first plece it is not convincing thet Carxtledge v JoplinQU
wss governed entirely by Statute while the issue before the Couxt
of Appeal in Sparham=50uterg1 was one based on the common law,

In both cases the issue was the same and ¢that is at what time
should the cause of sction accrue for time to begin to run? To
determine this depended on vhen the plaintiff suffered the demagz.

Secondly Loxd Denning M.R. explanation seems %o regard the

L2

ruling in Bagot v Stevens ~ &s 8%till good lasw even though later,

in his judgment he recamnted his earlier spprovael of that suling

in Dutton v Bog=naor Regls UODOCOQB Once the pretext that Sparhem-

43 ere not governed by the same

Suuterﬁg and Cartledge v Joplin
issue is removed and it is admitted that st the bottom of the
issue is when did damapge occux for time to begin %o zTun it becomes

difficult toc see why the sesme policy considerations thet eided
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the plaintiff in SparhamaSButer°sQ6 case should not have aided
the plaintiff in Cartledge v Joplinmo In this chapter the
submission has been that the damages occurred at different times.
While in Caxtledge v anlinge the plaintiff suffered demage

when he inhaled the dust in Sparham-Sou-her the negligence did
not give rise to damage until the cracks sppeared. That is when
to 8ll intents and purposes the house was less than what it
ought to be. Therefore, to say that ¢time begins to accrue uwhen
the plaintiffs knows or ought to know of the defect is to imply
that the damege occurred at am earlier ¢time, If this is uvhen
the plaintiff was landed with & house with defective foundation

the result is to adopt the decision in Bagot v Stevenan vhich is

already discradited, It is therefore submitted that Sparhem=50uter"s5

cese should be treated as sepaxate from Cartledge v Joplims1 I
should be treated as coming under where the breach of duty occurred
outside the limitation period but the demage occurred within the

limitation period. This is consistent with what Lord Reid sasid

52

that in such caeses as Davie v New Mexrton Beard Mills, “¢he

dangexr created by the defendant only causes demage %o the plaintiff
at a much later date.”

It would sppear that most of the difficuliy encountered as
to accrual of cause of actien is attributable to referring damage
as meaning both actual and contingent. In Sparham=80uter"gscase
the damage was merely contingent and this should meke all the
difference. Geoffrey Lane L.J. said ¢that in Cartledge v Joplin
damege was done to the plsintiff and the cause of action accrues
from the moment of the first injury slbeit undetected and undetect-
able. "That is not so where the negligence has caused unobsezvable

damage not to the plaintiff’s body but to his house. He cen get
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rid of his house before any damage is suffered. Not so with

ok Thus if X buys a car with defective brakes this

his body"®
may give rise to breach of contract and thus time will begin to
run &t purchase. But until X is damaged or suffers physical
damage as result of the faulty brakes his cause of action in

tort does not sccrue.

Limitation period in Bailment & Conversien

Action in tort lies for the wrongful detention ox the
wrongful conversion of the chattels of esnother. Conversion
takes effect when the defendant deals with the property in &
way emounting ¢o denial of cunership. This therefore will be
the accrual of ceuse of action and as knowledge of this is not
essential it is possible that time may run out before the

nlaintiff knows. Beamsn v A.R.T.5.””

Section 3 of the Limitation Act 1939 adoptes the Roman Law
concept of usucaepion to chattels and accordingly provides that
on the effluxion of time calculated from the first act of con-
version the title td property will be extinguished. It further

provided, thus overruling Wilkinson v Uerity?s which wes never

regarded as good law, that time will not begin %o run and there-

fore there is Ao new accrual, if within the Limitetion period

@ further sct of conversion of the same chattel tekes place.
Bailment on the other hand generally rests on contract

express or implied., The relationship consists of one party

depositing erticle with another celled bailes to be redelivered

on demand. The refusal to re-deliver will therefore consist

| breach of bailment and time will begin to rTun from the refussl.

Therefore demand is essentisl for breach of bailment.
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Now this breach of bailment may olve rise {o en ectisn
in conversion or detinue. Suppoae therefore that X balls
articles to Y for 10 years. After two years YV sells the article.
Eight years later X makes his demand. This situation arose in

Beaman v AR.T.S5. Ltd057

In 1935 the plaintiff deposited goods with the defendants.
In 1940 becsuse of war conditions it beceme difficult to get
in touch with the plaintiff or continue with the bailment.

The defendants after inspecting the goods gave them sway %o

the Salvation Army in August of that year., This smounted te
conversion. In 1946 the plaintiff made her demend far ¢he goods
and in November issued writ; six years after the act of con-
version bV the defendants.

At first instence, Denning J. had no doubt on the preliminary
question as to running of time that the sction was barred in toré.
This 1s because as the act of conversion is the accrusl of cause
of action this was in August 1940 and it was immaterisl that
the pleintiff did not know of it. But &s to running of time if
the action was brought in contract for breach of bailment he had
this to say. The contract was "to store the goods and %o re-
deliver on demand, the period of limitation in respect of that
breach would only bepgin to run from the date that the cause of
action eccrued, i.e. ¥rom the earliest date on which the defendents
failed to deliver on demend, vhich was August, 19460"58

He wss rxeversed in the Court of Appesl but not on this
point end it is submitted that his reasoning cannot be impeached.
Demand is the essence for breach of ballment end time can only
begin %o run from refusal to deliver. This result produces an
interesting double vision for it acknowledges certain right of

action by the plaintiff in bailment uwhen in conversion 5.3 of

the 1939 Act provides that the plaintiff has none.
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Against this view it may be argued that why should the
brecch of contract not occur at the ceme time as the conversion?
After a1, the refusal to the demand is merely the consequence
of the conversisn. Thusg when the bailee deals with article
in @ manner emounting to conversisn he broke the contrect and
the breach is the sccrusl of ceuse of sction. Wnowledge efter
all is not eesential. This is pouwerful ergument but it fails on
the essential requirement that demend is essential. Agein it
‘wag argued sbove that the contract should bet limi¢ the tort and
that the seme reasoning ehould epply here so that the tort may
not hinder the contract sction. Therefore the xules of contrect
should be separete from tort actions. To attempt a confommidy
will only leed ¢o rigidity in the law es witnessed elready in
the chapter on third pardy rights. I% is healthy that @ plaintiff
may heve his action statute - barred in tort when in contrect he
can still bring an action.

Also policy ehould epply to help the ouner of goods %o
as far as possible recover the goods or the value. The principle
supported here will not adversely affect third party rights sfter
the limitation period has expired for third party relationship
with pleinfiff will alweys be tortious end thercfore governed
by the rule for eonversion undexr which the s€tion would be
statute-barred,

In cenclusion the cases so far estahlish the following
submiesions:

(1) Uhere the duty is bmeed in contract slone the breach
is the cause of ection. The use of the word Pnegligent® in this
context confuses rather than elucidates for it is merely in e

notional sense to deseribe s manney of the breach of contrautesg
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(2) Certain status create independent relationship in
tort spart from contract e.g. common carriexr, common inkeeperx,
bailor and bailee and dentist. The plaintiff may sue either in

tort or in contract and here the accrual of ceuse of action may

be different times,C

(3) Uhere no contract exists between the parties the

damage is the cause of action and therefore the sccrusl of the

cause of action061

(k) Uhere an action may be found in contract and in tors

62 confizme

the view advocated and rejecte dicta in Bagot v Stevenaa3 that

the decision of the Court of Appeal in Esso v Mardon

time begins to run in tort as in contract from the breach of duty.

Damage is essential for time to begln to Tun in tort.
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CHAPTER 7
TORT OR CONTRACT IN PRIVATE INTERNATIONAL LAW

1% has already been seen that in municipsl lsw the
historical origine of tort end contract have left come ,
technicael gules which separate them snd mey make it sdvantageous
for & pleintiff to sue in tor{ or in contract. For exemple
in @ contract for carrisge of goods, spart from the express
and implied duties there may exist & dubty in the genezal law
of negligence.

Iin private international law this separation has been
carried on end while attempts have been made in municipal law
for consistency in aspplication of principles the conflict of
laws zTule have lagged behind. Thus wherxe different systems
reveal concurrense of »ights of action in one fact situatien
a court will have to decide whether ¢o olve primacy to one or
the other or to none. For exampleo'a duby may @xist in tort
which is modified by contract betuzen the parties. The plece
of the contract and of the tort are not the seme. One legel
system may @allow the modification end enother may not allow it.
The questi@n of choice of law becomes relevant. The sctien
mey be brought in another legal system. To what extent should
the lex fori apply? Loxd Simonds in Lister v Romfoxd Ice &.

Cold Storage Ca, Ltdo1 sald that “where the gquestions of the

conflict of lews avise, the courts, s might be expected, have
gone off in all directlons, and the character of the sction as
tort or contract has become entengled with other rules.”

in Matthew v Kuwait Bet@h@la the plaingiff waes injured when

he fell intoc & trench in order to avoid a crane uhich swung

tpwards him. The sccident teck plece in Kuwalé. The contract
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of employment vag sioned in England and provided that English

lsw should govern. The smployers were resident in Panema. The
guestion here wes not one of proper law of tort or contract but
whether the pleintiff for the purpose of the Rules of Supreme
Court Ord., II ®. 1(f) cen bring his action in contract. The Court
of Appeal held he could. I% may howsver be asked what law should
epply once the personal jurisdiction is epplied. The ensuer

will depend on whether English law is the lex logi delicti, ox

¢the proper law of the seontract or the lex fori.

Pxoper law of Contract

In contract the English law xule for detemmining the
proper law is internationally orienteted snd flexible. The
courts will epply the law that essentially governs the contracto.
This may be inferred from the express provision of the parties
oy the lew uhich ¢hey muet be presumed to have submitted themselves
or the law which the contract has its most substantisl connection.
Thus in Re Misspuri Stesmship Campany3 @ contract was made in
Massachussets between an Americen citizen and English ehipouners
to carry cattle from Boston to England in an English ehip. The
contract exemptied the shipouwners from lisbility for negligence
of the mesier or the crew. This provision was valid undex
English law but not so under Massachusset's law @s being
contrary to public policy. The cattle ware loet owing o
negligence of the master end crew and the pleintiff sued the
shipouwners.

1t was held that the proper law of the contract was governed
by English law for it hed the most substential connectiong
wigh the contract. The exemption clause was therefore epplied.

If Massechusset's lew had applied the exemption clsuse would

have been declared void,
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Proper law in Tort

In tort the effect of the judgrent in Phillips v Eyse”

is & distinct "homeward trend® becsuse %o be sctionsble the
alleged ect must bes
(1) esctioneble if committed in Englend; and
(2) "not justifieble” according to the lex
loci delicti,
This dual test has been criticised and eupported and when

the House of Lords considered it in Chaplin v Buyg? they refused

to substitute it with a proper law of tort along ¢he seme line
as in contract. TYhere wes howsver & distinct preference for
the use of "actionable® instead of "justifimble” under the
gecond branch of ¢he zule,

Conflict hetwsen Torxrt end Contract

Thie may be discussed under the following headings:-

(1) Uhere English law is the proper law of the contract
end the tort is committed out of Jurisdiction.

(2) Uhere the tort is committed within jurisdiction
but the proper law of the contract is out of jurisdiction.

(3) Unere English law 1is ¢he lex fori end the tord
and the contract take plece out of jurisdiction.

I¢ should be pointed out that under the firxst and ¢he
second the ections are brought in Englend.
Generslly provided a plaintiff has s sufficient ceause of esction
in tort or contract he mey bring his ection in sny and it is no
business af the court to force him on ¢to the other. Thus the

choice of the relevant action will depand mare on the plaintiff

than on the judge.
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To Where English Lew is the proper law of the Contract
end the tort is committed out of jurisdiction

The rule herxre ig thet where & tort or contract action is
brought under & contract governed by English law the righte and
obligations of the parties will be determined by the contract.

In Re Missouri's case the plaintiff's ection Failed because
English law being the proper law of the contract allowsd the
exemption cleuse to determine the extent of the obligation in
its contract and tort aspect. It would have not aided the
plaintiff's case if he sued in tort, for although he may have

gvercome the second branch of the zule in Philligs v gyreﬁ i.80

the defendasnts act was not o justifiable under the lex delicél

he would have Ffailed ¢o cross the first hurdle under the First
branch of the rule vhich reguires that the sct should be actienable
in Englend. If the tort had been committed in England the
exemption clause wopuld render it not actioneble. There is

American authority to su port this in Scott v Americen Airlineso7

L]

The facts are that the deceesed was travelling in & plane from
Detroit %o Buffale when the plan crashed in Ontarioc. His wife
sccepted compensation in Michigen under which ehe forfeited her
common law right to sue in tort either in Michiogan or Ontarioc.
The court held thet she could not sue in Ontarie.

2. UWheze the tort is committed in England but the proper
law is out of Jurisdiction

Here mgein the conclusion o be drawn from the cases is
¢hat the proper law of the contrect governs the tort sction.

English law recognises & foreign contract as & defence t6 & tord

action.
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In Zivnostenska Benks v FrankmanB the plaintiff's action

for detinue was defested because gccording to the proper law

of the comntract between him and the defendant the pleintiff

had no immediate righ¢ to possession. In Kehlex v Midland Eankg

the plaintiff had sharxes deposited on his behalf in a London Bank
by & Czech benk. The London bank refused to hand aver the
certificates because the Czechoslovakian exchange control
regulations did not pexmit the Czech bank to instruct the English
pank to hand over the shares.

The House of Lords held that the claim in detinue was
defeated by the proper law of the contract. Although the cases
sbaove refer to proprigtary rights it does not make sny difference
whether the action was one in negligence arising out of contract.
The conclusion to be draun from these sases is that where Englieh
law is the lex fori, the proper law of the contract will determine
the extent of lisbility in tort and the lex locl delicti does

not apply. The Privy Council decision in Laenadian Pecific Ry v

EEEEE§1D gppears houwsver to contradict this conclusion. In that
case the deceased was travelling from Menitoba to Quebec., In
Ontario he was killed in an accident° His passenger tickest

had been issued at less than full fexe and in return for this
the deceased wsived his right to claim for any personsl injurieao
This cleuse was not valid sccording to the lauws of Quabec or
Manitobs which governed the contract but was valid eccording

to Onterio law which is the lex loci delicti. The Privy Council
upheld the validity of the Ontario law which wag the lex loci
delicti and refused to consider the Henitobe ox Quebec Law -

the proper lau of the contract. The temptation is %o conclude
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thet the lex fori and %he lex contractus sre ivrelevent if the

lex loci delict¢l recognises the defence. But in this casez one

of the main hurdles against applying the proper law of the con-
tract was whether the Quebec law should be given extra-territorisl
application. The Privy Council did not find any sufficient
Justification %o do so.

3. UWherxe English law is the lex foril

Here the inclinstion is to state that as English lauw
recognises a foreign contract as limiting a tort committed
in Englend it should make no difference when the tort is
committed out of jurisdiction. Thus vhere A and B have by
contract limited their liabilities the lex loci delictl
should not modify that obligation for to do so is to
frustrate the expectation of the perties. This conclusion
creates no difficulty uhere the exculpatory clause is valld
or void sccording %o the proper law of the contract and
according %o the lex loci delicti. Conflict will howsver
exist where it is valid in one but void in another or vice
versa. The learned editors of Dicey on Conflict of laus
have stated that in such situation the proper law of the
contract should be gllowed even though “according %6 the
lex loci delictd the term is vold, or if valid, not availsble
as a defence to a delictual ac:*tii.cmo“‘H

The justification fnr this conclusion will be that as
English law allows a foreign contract as e defence to @
tort in England the court will visualise the tort es having
heen committed in England snd then by noting that forelgn
contracts afford defence it would then extend this concept

to the fereign tort. The implication of this is that the



103
proper law of the contract is applied to determine the
actionability or otherwise of the plaintiff complaint in

tort under the first branch of the rule in Phillips v Eyze. 2

I the plaintiffs fail to cross this hurdle it matters not
whether under the lex loci delictl the tort is not justifiable,
The eriticism against such a result is that it extends

the scope of the first branch of the rule which as the
learned editors state "little can be adduced in its favour
from point of view of justice or convenience.” Similarly
uhere the clause is void eccording to the lex loci delicti:
if the proper law is sllowed to detemmine the tort cbligetion
the result would be to allow a plaintiff to sue for e tord
which according to the lex loci delicti is justifiable.

This result goes ageinst the second brench of the rule in

- 12
Phillips v Eyre = ypnder which the sct must bot have been

Jjustifiable asccording to the lex loci delicti.

Thus on principle the submission that the contract should
determine creates difficulties. But it is erguable that

a universal and unciitical aedherence to the lex loci delicti
can lead to bizarre result and that the contract is
preferred to the tort because of the basic difference betwsen
thelr duties. The contract affords the best indication of
the expectation of the parties and that there is hardly any
reason why & Scotsman mho'is travelling in his employers
vehicle with another Scotsman and is injured through the
negligence of the other should have the exculpatory clause
declared void because the accident happened south of the

border and English law does not allow such a clausg2., Such
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en application of the lex loci delicti is just as fortuitous
as the locus contractus doctrine which has been sbandoned
for the more flexible rule of the proper law of the contract.
But it may be asked that, if the justification is ¢he
expectation of the parties why should this not be xelevant
where the exculpatory clause is void according to the propex
law of the contract but valid according to the lex loci delicti.
Where such a concurrence exists the lex locl delicti should
apply and not the proper law of the contract.

These contentions serve to show that the rule in

12
Phillips v Eyre  is unfortunate and that in its place should

be a proper law of tort. In Babcock v JacksanﬂB the

plaintiff s gratuitous passenger in the dafendant’s cer was
injured in an sccident in Onterio due %o the defendant's
negligence. Both parties were resident in New Yogk State
where the car was licensed, garaged andlinsuredo

An Ontario stetute absolved drivers for liability for
gratuitous passengers but there was no similar provision
under New York law.

Fuld J. asked: "Shall the place of the tort invariably
govern the availability of relief for the tort or shall the
applicable choice of law rule also reflect & consideraetion
of other factors which are relevant to the purposes gzrved
by the enforsement or denial of the remedy?”

The alternative was accepted and New York law was adopted
as having the most connection with the tort. This epproach
removes most of the conceptual difficulties of the rule in

Phillips v Eyreo1g In doing so the Court deliberstely preferréd
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the dreft of the Second Restetament on Conflict of Lauws
accorﬁing to which “the local law of the state which has
the most significent reletionship with the occurrence and
with the parties determines their rights and liabilities.®

Another related aspect of difficulty is uwhere the lex
loci delicti forbids claime by gratultous passengers but
the iex fori allows such & cleim, There are no Englieh
authorities but some Cenadian ceses have shoun en escepe
route by streining the concept of contract beyond its limits.

In ﬁEgﬂg_ﬁ§i15 the Court suggested that by invoking
an implied contract between the driver and the passenger the
passenger can sue the driver for breach of the contract
and thus avoid the law forbidding action by a guest passenger
and which is the les loci delicti.

With due zespect i is difficult to sze uhat conelderation
existe in such & situation to support a contract and it is
conceivable that if English law is the forum such an
outcome would have been avoided.

In Maclean v Pettiggew16 this result was rejected but

the court proceeded %0 introduce a more bizzare escape route,
By relying on a number of French cases it held that there
was no contract. Turnipg to the tort it ecknowledged that

under the first rule in Phillips v Eyre the defendants act

was asctioneble. It also held that it wss unjustifiable
according to the lex loci delicti - Ontarioc law, because the
defendant was criminelly liable. The sbsurdity of this
conclusion was that the defendant was scquitted.

A eifiler difficulty between tort and contrect and

which hagd exercised American courts 1s the direcs ection
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statute. Under such statute a victim of an accident can
sue the insurer of the dfiver without first praoving
negligence on the part of the driver. Assuming the driver
was negligent the gquestion whether the insurexr is liable
may depend on a cumulation of different rxules. Thus
whether the insurer was directly liable may be referxed
to the lex fori as a matter procedure, to the lex loci
delictl as a matter of topfious liability to the proper
law of the contracy as & matter of contractusl liasbility.
Rabel on the Conflict of Laua17 esgserts however thaet in such a
situation the issue should be determined by the lex loci delicti.
The editors of Dicey on the other hand advocate that the plaintiff
must prove that the insured act wes actionsble in Enplend and not
justifieble according to the lex loci delicti and then he Must
prove that the propexr law of the contraci allows direct recovesy
against the insurer.
Collins has pointed out that this sppears to "invalve

an incorporation of the rule in Phillips v Eyre into a

contract of insuresnce, but at least mitigates the sewerity
of that rule by relaxing the dual prquirement with regard to
the insurex's liabilityo"18

This view has been upheld by an Australian Court in

Plozza v South Ausiralian Insurance Co. 1o The plaintiff was

injured by the insured in Victorie which has no dizect
action statute. The insurance policy was taken out in
South Australia which has such a statute. The defendants
Insurance Company contended that as under the Victoria

law it was not directly liable the secordbranch of the

rule under Phillips v Ey;ezn epplied. The court rejecied
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this contention and held that the proper law of the contrect
applied to determine uwhether the plaintiff can sue the
defendants, The Victoria law was relevant to the question
of liability of the insured.
In conclusien, it cen be seen that the zule in

Phillips v Eyrezn does no more than apply a mechanical

jurisprudence. A rule uhich can be aevoided by invoking
the lex forxl to determine causes of action does no more
than a discredit to the system of private international
law. It is unfortunate that the House of Lords did not

choose %o do away with it in Chaplin v quénand substitute
in its place the more flexible and internationslist approach

of Baebcock v Jacksonzz
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GENERAL CONCLUSION

The common law has slwaye been reluctant tc impose new
liablility or to extend existing ones. This has also been
gpplied to defences to common law action. Professor K.C. Denis
in “The Future of Judge made Public Law in England: A Problem
of Practical Jurisprudence“1 has criticised this, He stated
that the judges who “purport to limit themaeives to precedents
and logic; they purport €o have no concerxn for the policies an
which the law necessarily rests.” The fundemental weakness of
this is “that English judges deny responsibility for remoulding
judge-made law in order to improve i%, to keep it sbresst of
current conditions, and to make it better serve the needs of
living people." There is much truth in this. For example
Viscount Simends in Midland Silicones case restated his belief
in privity in very severe langumge when he said: “For to me
heterodoxy, or, ag some might say, heresy, is not the more
attractive because'it is dignified by the neme of refoxm. Noxr
will I easily be led by asn undisceming zeal for some ebstract
kind of justice to ignhore our first duty, uhich is to administer
justice sccording teo law, the law uwhich is established for us by
Act.uf Parliasment or the binding suthority of precedentOOZ

In practice there is no%t so much rigidity to orthodoxy.

Hedley Byrne v Heller can Justify this slthough some of the

recent applications seem to sound & retreat from possibiliijes
opened by that cas@°3 The law should slways fellow chenging
conditions but it should not necessarily keep abreast with it.
Such will obviously lead to confusion., I¢ has to be pointed out

that the views advenced have been based strictly on principle end
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in some cases change is most welcome. Thus it may be advocated
here ¢that exemption cleuses should be nerrowed @s far as possible
but that the present rule xelating to reliance by thizxd pasrty is
not borne out by principle but by refusel to make sense., 0On the
other hand it cen be contended that the prefercnce for the
contract gules is justified on the basis that 2 contract probably
expresses more clearly the reesonable expectations of the porties.

In other areas of the law the common law has not proved
inadequate elthough comparicon with other system may create such
impression. The fact that there ils @ difference does not maeke
the common law lngdequate end it should be remcmbered thet checks
and balances ought to exist in this braneh of the law if the
courts are not €0 be flooded with would-be litigants. The {act
that the law is cerxtain helps settliements cut of court. Thus
only about 2% of tortious acts ever come before the court. OF
this tiny percent & very emall frection even get %o an eppellste
court where the issues of "law” @s ppposed to the issues of "fact”
are likely to be discussed.

Sugh an outcome will not be possible if judges see themselves

a8 essentislly reformers.
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