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The Legality of Interventions of a Humanitarian Nature

with a Special Focus on the Libyan Intervention
Verity Louise Jessop Adams
Abstract

This thesis considers the legality of interventions based on humanitarian grounds,
with especial reference to the 2011 intervention in Libya. The underlying
principles of international law are those of sovereignty and non-intervention; thus,
in order to defend humanitarian interventions and those made under the
responsibility to protect, there is a much higher legal hurdle to overcome. This
study closely examines the development of the peremptory norms of non-
intervention and sovereignty contained in United Nations Charter Article 2(4), the
prohibition on the use of force therein, and the extent to which State practice and
opinio juris support a conclusion that a humanitarian intervention international
norm has developed. It is advanced that, to date, State practice does not
demonstrate this. Rather, States have repeatedly asserted that interventions
justified solely on humanitarian grounds violate the Article 2(4) prohibition on the
threat and use of force and the customary principle of non-intervention. In
addition to commenting upon interventions in the domestic affairs of other States
in the twentieth century, the creation of the responsibility to protect, by the
International Commission on Intervention and State Sovereignty in 2001, is
examined. It is proposed that the resultant adoption of the doctrine at the 2005
World Summit stripped it of its normative framework, thereby removing its ability
to develop into an international norm.

A critical analysis of the Libyan intervention is undertaken, focussing on NATO’s
exceeding Resolution 1973 (2011). The thesis concludes that the Libyan
intervention lacked legality and confirmed fears that interventions on
humanitarian grounds were prone to abuse. The result, as evidenced in Syria, is a
refusal by States to allow authorisation of Chapter VII measures. Accordingly, the
paper concludes that intervention on humanitarian grounds remains illegal in
international law and that, after Libya, an international norm is unlikely to
develop in the foreseeable future.
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Chapter One:

Introduction

In a little over three months in 1994, over 500,000 people in Rwanda were
slaughtered® in what Weiss describes as one of the ‘worst genocides of the post-
Second World War period’.? The Hutu-dominated Rwandan military perpetrated
rape, killing, and torture during their attempt to eradicate the Tutsi race.?
Although aware of the violence being committed and the Hutu intention to
‘exterminate Tutsis’,* the international community ‘stood by ... as the bloodshed

unfolded’.” United Nations peacekeepers were already stationed within
Rwanda at the start of the genocide,® and had indicated to the United Nations the
extent of the Hutu plans,” yet their limited numbers rendered them incapable of
preventing the massacre. The subsequent removal of United Nations forces under
Security Council Resolution 912 (1994) made their presence futile.® Just a year
later, in July 1995, the world watched as the Army of Republika Srpska killed

more than 8,000 Bosniaks in the Srebrenica massacre,’ in a single part of the

! “Numbers’ in A Des Forges, Leave None to Tell the Story (Human Rights Watch 1999)
<http://www.hrw.org/legacy/reports/1999/rwanda/Genol-3-04.htm#P95_39230> accessed 26
September 2013.

2T Weiss, Humanitarian Intervention (Polity Press 2012) (Weiss Intervention) 94.

3 Approximately 70% of all Tutsis were murdered; E Harsch, ‘OAU sets inquiry into Rwanda
genocide’ [1998] 12(1) Africa Recovery 4, 4.

* G Stanton, ‘The Rwandan Genocide: Why Early Warning Failed’ [2009] 2(1) Journal of African
Conflicts and Peace Studies 6 (Stanton), 8.

® Weiss Intervention (n 2) 94.

®'S Chesterman, Just War or Just Peace: Humanitarian Intervention and International Law (OUP
2001) (Chesterman Just War) 145.

’ Stanton (n 4), 8.

8 UNSC Resolution 912 (1994) (21 April 1994) UN Doc S/RES/912 (1994), [7].

% C Paul, C Clarke and B Grill, Victory has a Thousand Fathers: Sources of Success in
Counterinsurgency (Rand Publishing 2010) 25.



Bosnian conflict resulting from the breakup of the Socialist Federal Republic of

Yugoslavia.*

The failure of both the United Nations and the international community in general
to prevent or halt massacres such as these stimulated calls for the creation of a
principle — humanitarian intervention — to ensure that such events would never
again be allowed to occur.™* Numerous academics have called for the creation of a
humanitarian intervention norm,* although the creation of a norm which
promotes non-consensual intervention in a foreign State directly contradicts the

% in addition to the

customary principles of sovereignty and non-intervention,’
United Nations Charter prohibition on the threat or use of force.* The issue of
whether interventions based on humanitarian grounds can be legally justified
continues to be a prominent problem within international law. With the effects of
the Arab Spring spreading to Libya and Syria, concerns over humanitarian crises

have again arisen as a consequence of the use of military force by both the Libyan

and Syrian regimes to quash public protests.”> Under the broad concept of the

19D Forsythe, Encyclopaedia of Human Rights: Volume 1 (OUP 2009) 145.

1 Chesterman Just War (n 6), 144.

12 A Eckert, ‘The Non-Intervention Principle and International Humanitarian Interventions’ [2001]
7 International Legal Theory 48, 56; F Tesén, Humanitarian Intervention: An Inquiry into Law
and Morality (Transnational Publishers 1997) 315; A Buchanan, ‘Reforming the International Law
of Humanitarian Intervention’ in J Holzgrefe and R Keohane (eds), Humanitarian Intervention:
Ethical, Legal, and Political Dilemmas (CUP 2003) 131; R Higgins, ‘International Law and the
Avoidance, Containment and Resolution of Disputes’ [1991] 9 Recueil des Cours de I’ Académie
de Droit International 230, 313; C Burke, An Equitable Framework for Humanitarian Intervention
(Hart Publishing 2013) 5; D Luban, ‘Just War and Human Rights’ [1980] 9 Philosophy and Public
Affairs 160, 162; J Moore, Law and Civil War in the Modern World (Johns Hopkins Press 1974)
24,

13 Text to (n 80) in Chapter Two.

14 Charter of the United Nations (adopted 26 June 1945, entry into force 24 October 1945) 1
UNTS XVI (Charter), Article 2(4).

> ABC Radio, ‘Defiant Gaddafi Issues Chilling Threat” World Today (23 February 2011)
<http://www.abc.net.au/worldtoday/content/2011/s3146582.htm> accessed 5 September 2013; G
Cronoghue, ‘Responsibility to Protect: Syria: The Law, Politics and Future of Humanitarian
Intervention Post-Libya’ [2012] 3 International Humanitarian Legal Studies 124, 146.
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responsibility to protect, and in response to worsening threats by then-President
Muammar Gaddafi in relation to rebel forces, the Security Council authorised an
intervention in Libya under Chapter VII.® However, the resultant NATO
intervention has spurred questions as to the validity of interventions for
humanitarian purposes, and the legality and status of any norm relating to

humanitarian interventions.’

This thesis seeks to determine whether any international norm has developed
which would support the legality of interventions of a humanitarian nature. Two
possibilities exist for such a norm: the principle of humanitarian intervention; and
the responsibility to protect doctrine. It is the proposition of this thesis that no new
norm relating to interventions of a humanitarian nature has developed. Instead, it
is argued that the peremptory norm Atrticle 2(4)*® remains unaffected by calls for a
right to intervene or a responsibility to protect.’® The principle of humanitarian
intervention lacks both the requisite state practice and opinio juris required to
pronounce it as having developed into custom under international law.? In

addition, the principle directly violates the express prohibition against the threat

1% UNSC Resolution 1973 (2011) (17 March 2011) UN Doc S/RES/1973 (2011).

" E Phillips, ‘The Libyan Intervention: Legitimacy and the Challenges of the “Responsibility to
Protect” Doctrine’ [2012] 25 Denning Law Journal 39, 60.

18 3 Crawford, The Creation of States in International Law (2™ edn, OUP 2006) 146; L
Hannikainen, Peremptory Norms (Jus Cogens) in International Law: Historical Development,
Criteria, Present Status (Finnish Lawyers’ Publication Company 1988) 323; N Wheeler, Saving
Strangers: Humanitarian Intervention in International Society (OUP 2000) 44; M Karoubi, Just or
Unjust War?: International Law and Unilateral Use of Armed Force by States at the Turn of the
20™ Century (Ashgate 2004) 108; O Schachter, ‘In Defense of International Rules on the Use of
Force’ [1986] 53 University of Chicago Law Review 113, 129; M Schmitt, ‘Computer Network
Attack and the Use of Force in International Law: Thoughts on a Normative Framework’ [1999]
37 Columbia Journal of Transnational Law 885, 922; B Simma, ‘NATO, the UN and the Use of
Force: Legal Aspects’ [1999] 10 European Journal of International Law 1, 3.

19 Chesterman Just War (n 6), 236.

? ibid 84-87.



and use of force as laid down in the Charter.?> Moreover, the responsibility to
protect, though initially a strong framework within existing exceptions to the
Charter’s prohibition on the use of force, has failed to develop into a norm since
its introduction in 2001.%* Upon its adoption in 2005 at the World Summit, it was
stripped of its normative framework,?® leaving a weak acceptance of both pre-
existing concepts of the responsibility of States to their citizens, and the
responsibility of the international community to respond to threats to the
maintenance of international peace and security.?* The 2011 intervention in Libya
has only reinforced concerns regarding the ease with which humanitarian
interventions can be abused. The effects of such concerns, demonstrated through
the use of veto power in the Syrian crisis by Russia and China, show that neither
the responsibility to protect in its most basic form was accepted; nor is it likely to
be in the future. Accordingly, this thesis examines the legality of both the
principle of humanitarian intervention and the responsibility to protect doctrine

with specific regard to the Libyan intervention.

Definition of Humanitarian Intervention

Before examining the legality of the principle of humanitarian intervention, the

term must be defined. While some academics aver that ‘the doctrine of

21 O Schachter, ‘The Legality of Pro-Democratic Invasion’ [1984] 78 American Journal of
International Law 645, 649.

22 D Berman and C Michaelson, ‘Intervention in Libya: Another Nail in the Coffin for the
Responsibility-to-Protect?” [2012] 14 International Community Law Review 337 (Berman and
Michaelson), 343-344.

2 A Bellamy, ‘Whither the Responsibility to Protect? Humanitarian Intervention and the 2005
World Summit’ [2006] 20 Ethics and International Affairs 142, 166.

24 Berman and Michaelson (n 22), 344.



[humanitarian intervention] is inherently Vague’25 and a ‘usable general definition

. would be extremely difficult to formulate’,® a basic definition has emerged
over time. In its simplest form, humanitarian intervention is, as Murphy asserts, ‘a
threat or use of force by a State ... for the purpose of protecting the nationals ...

21 \which

from widespread deprivations of internationally recognised human rights
‘shock[s] the conscience of mankind’.?® Humanitarian intervention may also
encompass ‘non-forcible methods, namely intervention undertaken without
military force to alleviate mass human suffering within sovereign borders’,?® such
as ‘economic, diplomatic, or other sanctions’.*> Additionally, some scholars deem

the term humanitarian intervention to include the use of armed force to protect or

rescue nationals abroad.®!

While the purpose of this thesis is not to define precisely the term “humanitarian
intervention”, this thesis advances that the protection of nationals abroad, a
practice which has taken place both before and after the creation of the Charter,
falls under the auspices of self-defence and not humanitarian intervention.
Tsagourias notes that ‘nationals constitute the human component of a state’, thus

‘an attack on a national is an attack on the state’ and any action taken towards

% | Brownlie, International Law and the Use of Force by States (OUP 1963) 338.

% T Franck and N Rodley ‘After Bangladesh: The Law of Humanitarian Intervention by Military
Force’ [1973] 67 American Journal of International Law 275, 277.

27’3 Murphy, Humanitarian Intervention: The United Nations in an Evolving World Order
(University of Pennsylvania Press 1996) 11-12.

%8 | Oppenheim, International Law (H Lauterpacht ed., 8" edn, McKay 1952) 312.

D Scheffer, ‘Towards a Modern Doctrine of International Humanitarian Intervention’ [1992] 23
University of Toledo Law Review 253, 266; N Krylov, ‘Humanitarian Intervention: Pros and
Cons’ [1995] 17 Loyola of Los Angeles International and Comparative Law Review 365 (Krylov),
366.

% J Holzgrefe, ‘The Humanitarian Intervention Debate’ in J Holzgrefe and R Keohane (eds),
Humanitarian Intervention: Ethical, Legal, and Political Dilemmas (CUP 2003) 18.

31 Krylov (n 29), 367; M Reisman and M McDougal, ‘Humanitarian Intervention to Protect the
Ibos’ in R Lillich (ed.), Humanitarian Intervention and the United Nations (1973) 167.
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securing their safety falls under the Article 51 exception to the prohibition on the
threat or use of force.®? In the First Report on Diplomatic Protection in 2000, it
was stated that ‘the threat or use of force in the exercise of diplomatic protection
can only be justified ... as self-defence’ and that ‘there [was] no suggestion that
defence of nationals may be categorised as humanitarian intervention’.*® While
there is an argument that the creation of Article 51 introduced a ‘complete and
exclusive formulation of the right of self-defence’,®* Bowett™ asserts that the

>3% in Article 51 maintains the pre-existing

inclusion of the term ‘inherent right
customary law on self-defence. This was confirmed by the International Court of
Justice in Military and Paramilitary Activities in and against Nicaragua,®’ when
the Court noted that ‘it is hard to see how [the inherent right to self-defence] can
be other than of a customary nature, even if its present content has been confirmed
and influenced by the Charter’.®® The inclusion of the protection of nationals
abroad in self-defence is further supported by State practice. For example, the

‘Non-combatant Evacuation Operations’ adopted by a number of countries

including the United Kingdom,*® United States*®, France,** and Australia* all

%2'N Tsagourias, ‘Necessity and Use of Force: A Special Regime’ in I Dekker and E Hey (eds),
Netherlands Yearbook of International Law Volume 41: Necessity Across International Law
(Springer 2011) 22.

% ILC, ‘First Report on Diplomatic Protection by Mr John R Dugard, Special Rapporteur’ (10 July
18 August 2000) UN Doc A/CN.4/506, [55].

** ibid [57].

% D Bowett, Self-Defence in International Law (Praeger 1958) 184-186.

% Charter (n 14), Article 51.

¥ Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States)
(Judgment) 1986 1CJ Rep 14.

* ibid 94.

% Ministry of Defence, ‘Joint Doctrine Publication 3-51: Non-Combatant Evacuation Operations’
(2™ edn, February 2013)
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/142584/20130301
-jdp3_51_ed3 neo.pdf > accessed 5 August 2013, [3B7].

*0 Joint Chiefs of Staff, ‘Joint Publication 3-68: Noncombatant Evacuation Operations’ (December
2010) <http://www.fas.org/irp/doddir/dod/jp3-68.pdf> accessed 5 August 2013, 1-3.
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refer to the rescue of nationals as justifiable on the grounds of self-defence. Self-
defence has also been used as the justification for interventions by Israel,* the
United States,** the United Kingdom,* and Russia.** Moreover, though the
interventions themselves may have been criticised, as Tsagourias comments,
‘such criticisms [often] do not concern their legal status but evolve around issues

of proportionality or genuineness’.

Humanitarian intervention may also be used to refer to non-forcible interventions.
While it is accepted that sanctions, such as those implemented after the 1990 Iraqi
invasion and annexation of Kuwait,"’ are attempts to intervene directly in the

internal affairs and decision of a State and can often ‘see[m] to target the poor and

* Ministére de la Défense, ‘Doctrine interarmées DIA — 3.4.2: Les opérations d’évacuation de
ressortissants’ (July 2009) <http://www.cicde.defense.gouv.fr/IMG/pdf/DIA_3-4-2.pdf> accessed
5 August 2013, 23.

*2 Department of Defence, ‘Operations Series ADDP 3.10: Noncombatant Evacuation Operations’
(June 2011)
<www.defence.gov.au%2Fadfwc%2FDocuments%2FDoctrineLibrary%2FADDP%2FADDP_3 1
0_Noncombatant_Evac_Ops.pdf&ei=InELUpiTNYerOAWohIDoAg&usg=AFQjCNEncKnc5F7H
HKJb2DRaa-FilrofLA&bvm=bv.50723672,d.d2k> accessed 5 August 2013, [4.35].

* UNSC Verbatim Records (9 July 1976) UN. Doc S/PV.1939 (1976), [105] — [121].

** In relation to the Panamanian intervention the Department of State justified the American
intervention on several bases, one of which was ‘the inherent right of self-defense, as recognized
in Article 51 of the UN Charter’, Department of State File No. P90 0018-0477/0482 cited in M
Leich, ‘Contemporary Practice of the United States Relating to International Law’ [1990] 84
American Journal of International Law 536, 548; upon United States intervention in Grenada, self-
defence on the basis of the protection of nationals was used as justification for the action taken,
Hoagland, ‘US Invades Grenada’ Washington Post (Washington DC, 26 October 1983) Al.

** Gray notes that during the Suez crisis in 1956 the United Kingdom justified the intervention in
order to rescue British citizens, C Gray, International Law and the Use of Force (3" edn, OUP
2008), 158.

* Council of Europe Parliamentary Assembly ‘2009 Ordinary Session: Report of Fifth Sitting
Addendum 2’ (28 January 2009) AS (2009) CR 5

*7 Shortly after the initial Iragi invasion on 2™ August 1990, Security Council Resolution 661
(1990) implemented various mandatory sanctions including the halting of importing Iraqi or
Kuwaiti products, prevention of States’ nationals being involved in the export of Iraqi or Kuwaiti
goods, the prevention of the sale of goods from their nationals or territories to Iragq or Kuwait (or
bodies therein) and the prevention of any commercial, economic or financial assistance to Kuwait
or Irag UNSC/UN Doc 661(1990). Further resolutions included greater sanctions including the
imposition of a sea blockade UNSC/UN Doc 665(1990) and all aviation links UNSC/UN Doc
670(1990).



vulnerable’,* the purpose of this thesis is to examine the legality of the threat and

use of force against foreign States on the basis of humanitarian intervention, and
not the possible ramifications of collective or unilateral political decisions
regarding either economic or diplomatic sanctions. Accordingly, within this
thesis, humanitarian intervention will refer to non-consensual,* trans-boundary
military interventions, by a single State or group of States, which are justified on
the basis of ending or preventing grave and widespread violations of fundamental
human rights of individuals who are not nationals of the intervening State and for
which the acting States have not received prior Security Council Chapter VII

authorisation.>®

Structure of Thesis

This thesis is divided into five substantive chapters, as well as introductory and
concluding chapters. Following on from the introduction, Chapter Two addresses
the principle of non-intervention in international law. In so doing it first examines
the historical development of the principles of non-intervention and sovereignty

and their development into customary international law. Having established non-

8 T Weiss and D Hubert, ‘Interventions after the Cold War’ in ICISS, The Responsibility to
Protect: Research, Bibliography, Background (International Development Research Centre 2001)
86.

* Consensual use of force, that which has been requested by the legitimate government of the
State to which the military force will be sent, does not fall under humanitarian intervention as
consent to use of force is an exception to the Article 2(4) prohibition on the use of force and does
not violate the sovereignty of the State; such action is often referred to as “humanitarian
assistance”, R Jennings and A Watts (eds), Oppenheim’s International Law: Volume I (9" edn,
Longman 1992) 435; J Rytter, ‘Humanitarian Intervention without the Security Council: From San
Francisco to Kosovo — and Beyond’ [2001] 70 Nordic Journal of International Law 121, 122; also
note that Gordon states ‘humanitarian intervention is usually without the consent of the target
government’, R Gordon, ‘Humanitarian Intervention by the United Nations: Iraq, Somalia, and
Haiti’ [1996] 31 Texas International Law Journal 43, 45.

D Richemond ‘Normativity in International Law: The Case of Unilateral Humanitarian
Intervention’ [2003] 6 Yale Human Rights & Development Law Journal 45, 47.

8



intervention and sovereignty as peremptory norms, the chapter subsequently
analyses the various Charter provisions relating to both sovereignty and non-
intervention and their effect on States’ conduct in international law. Thereafter,
Chapter Two considers the purpose behind the principles of non-intervention and

sovereignty and their importance in maintaining international peace and security.

Chapter Three focusses on the theory of humanitarian intervention, while
corresponding analysis of possible humanitarian interventions is conducted in
Chapter Four. This allows the theory of humanitarian intervention to be identified
before Chapter Four explores interventions in practice. Accordingly, in the first
part of Chapter Three, the principles behind the creation of the concept of
humanitarian intervention are examined. Thereafter, the chapter analyses the
foundations upon which humanitarian intervention is grounded before reviewing
both the moral and legal arguments used to justify humanitarian intervention as a
legal norm in international law. Finally, the authority for humanitarian

intervention and the lack of Security Council authorisation is assessed.

Building directly upon the theories of humanitarian intervention, a number of
cases is examined in Chapter Four. The first section addresses interventions
during the period between the establishment of the United Nations (1945) and the
end of the Cold War (1990). The second section comments upon those
interventions that occurred during the final decade of the twentieth century.
Within this study, interventions have been selected which have been previously
argued to provide the necessary state practice and opinio juris for humanitarian
intervention to become custom under international law. Chapter Four gives a brief
background to the interventions, including the conditions under which they took

9



place, the legal justifications given, and the extent to which they have helped
establish humanitarian intervention as custom. In so doing Chapter Four
determines whether or not a norm of humanitarian intervention was created

through State practice and opinio juris in the twentieth century.

Chapter Five explores the theory and principles of the responsibility to protect.
Accordingly, the chapter first outlines the background to the Report from the
International Commission on Intervention and State Sovereignty in order to
identify the context in which it was developed. Having done so, the six principles
of the doctrine are examined to determine the scope of the responsibility to
protect. In so doing, the second part of the chapter identifies the framework which
the responsibility to protect proposes, before determining how such a framework
fits into existing exception to the prohibition on the use of force. Finally, Chapter
Five analyses the initial international reactions to the responsibility to protect,
with an emphasis on its adoption by the General Assembly in 2005 and resultant

use of the responsibility to protect by the Security Council.

Chapter Six focusses on the Libyan crisis and the subsequent NATO intervention.
Initially, the chapter provides a brief background to the Libyan crisis, outlining
the various elements which led to the rebellion. Thereafter, Chapter Six examines
the precursors to the intervention, studying international reactions to the violence
within the Libyan State and Security Council action. The intervention is analysed
in the third part of the chapter, with regard to the mandate of Resolution 1973
(2011). Through so doing, the issue of whether or not the NATO intervention fell
outside the mandate given by the Security Council is discussed. Finally, the

chapter examines the effects of the Libyan intervention on any further

10



implementations of the responsibility to protect and international responses to the
development of the responsibility to protect as a norm. This is done with specific
reference to the current crisis in Syria. The final chapter, Chapter Seven, provides
a summary of the thesis as a whole and provides concluding remarks on the

legality of interventions based on humanitarian grounds.

11



Chapter Two:
Non-Intervention as a Principle of International Law

Introduction

Humanitarian intervention and the responsibility to protect both rely on the ability
of a State to intervene in the affairs of another State on the basis of the supremacy
of human rights.! In order to find that human rights have supremacy over State
independence and sovereignty there exists the presumption that ‘the normative
status of sovereignty is derived from humanity’ and that ‘this humanistic principle
is also the telos of the international legal system’ for the law ‘has thus been
humanised’.? It is the premise of this thesis, however, that the underlying guiding
principle’ of international law is not human rights, but one of sovereignty and
non-intervention.? International law, in serving its purpose to regulate relations
between States,” must first ‘recognise the sovereign equality of all States’.> In
order to do so, international law must be based upon matters which relate to the

State and not the individual. If the underlying principles of international law are

!N Tsagourias, ‘Humanitarian Intervention and Legal Principles’ [2001] 7(1) International Legal
Theory 83 (Tsagourias), 83.

2 A Peters, ‘Humanity as the A and Q of Sovereignty’ [2009] 20(3) European Journal of
International Law 513, 514. Article 53 of the Vienna Convention on the Law of Treaties states that
‘a treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general
international law” and that a ‘peremptory norm of general international law is a norm accepted and
recognised by the international community of States as a whole as a norm from which no
derogation is permitted’. Therefore, a treaty is unable to make sovereignty subordinate to human
rights as sovereignty is a peremptory norm as defined in the Article and humanitarian intervention,
as is noted in Chapters Three, Four and Five, has not developed into a ‘subsequent norm of general
international law having the same character’. Vienna Convention on the Law of Treaties (adopted
23 May 1969, entry into force 27 January 1980) 1155 UNTS 331, Article 53.

® Tsagourias (n 1), 83.

* A Slaughter, ‘International Law in a World of Liberal States’ [1995] 6 European Journal of
International Law 503, 504.

® R Kissack, ‘What’s the Use of Arguing? European Union Strategies for the Promotion of Human
Rights in the United Nations” Conference Paper (April 2009)
<http://www.unc.edu/euce/eusa2009/papers.php> accessed 10 August 2013.
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those of sovereignty and non-intervention, then in order to defend humanitarian
interventions and interventions under the responsibility to protect, there is a much
higher hurdle to surpass. Therefore, as a backdrop to how the principle of non-
intervention works within the United Nations Charter, its development must be
charted, so as to see how much of an intrinsic part of international law it has
become. This chapter will first review the development of the non-intervention
principle from its base origin in the legal maxim of par in parem non imperium
habet,’ to its becoming the basis of peace agreements prior to the establishment of
the United Nations. Secondly, the role of the principle of non-intervention in the
United Nations Charter will be analysed, with a focus on how the principle
interacts with other articles and its supremacy within the Charter. Finally, the
chapter will consider both the rationale behind the principle of non-intervention
and existing academic commentary to ascertain the position of the principle
within international law. Through so doing, and in analysing the principle’s
formation and subsequent interaction in international law, this chapter will
determine whether non-intervention is indeed the ‘fundamental principle ... on

which the whole of international law rests’.’

Developing a Custom: Pre-Charter Non-Intervention

Non-intervention is the direct manifestation of the legal maxim par in parem non
imperium habet, which advances the precept that each sovereign State should

have an equal vote, regardless of its relative power, wealth, status, population or

® Translated into English meaning: among equals no one is superior.
’ Case Concerning the Military and Paramilitary Activities in and against Nicaragua (Nicaragua
v United States of America) (Merits Judgment) [1986] ICJ Rep 14 (Nicaragua) [263].
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military capabilities.® The principle of non-intervention itself, however, can be
argued to have its foundation in the Augsburg Peace Treaty (1555), with the
concept of cuius regio, eius religio® giving German princes the ability to
determine freely and independently the religion of their territories without
intervention.® The same precept was used in the Treaty of Westphalia;'* it is this
treaty that is most commonly recognised as the first time that the principles of
independence and State sovereignty were laid as the foundation of the modern
international legal era.*? These principles relied upon the presumption that, in
order to maintain independence and sovereignty, States must respect the right not
to have other States intervene in their domestic relations. Without non-
intervention, there was little to support the continued system of sovereignty and
independence; without one, the others would fall. The importance of sovereignty
and independence came from the need to develop a system of independent and
equal States so as to establish a prolonged period of peace and order within

Europe,™ after 30 years of war had ravaged the continent.*

After the Treaties of Westphalia, the principle of non-intervention became a more
prominent feature within States’ own international relations doctrines. The French
Constitution of 1793 specifically provided, in Article 119, that France would

neither interfere in the governments of other nations, nor permit other nations to

8 A Conteh, ‘Sierra Leone and the Norm of Non-Intervention: Evolution and Practice’ [1995] 7
American Journal of International and Comparative Law 166, 166.

® Translated into English meaning: whose realm, his religion.

97 Gross, ‘The Peace of Westphalia, 1648-1948’ [1948] 42 Americal Journal of International
Law 20, 28.

" Treaty of Westphalia 1648.

12'§ Krasner, ‘The Hole in the Whole: Sovereignty, Shared Sovereignty, and International Law
[2004] 25 Michigan Journal of International Law 1075, 1077.

3 F Hinsley, Sovereignty (Basic Books 1966) 126.

14§ Krasner, ‘Compromising Westphalia® [1996] 20 IS 110, 115.
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interfere in its own.'® Thus, not only was the precept of non-intervention advanced
by States as that which they themselves should practise, but States also began to
see non-intervention as a legal principle by which they, and other States, were
obliged to abide. Non-intervention came, therefore, to be seen as an international
norm. Subsequently, in 1823, the Monroe Doctrine was introduced in the United
States, which required its foreign policy to maintain the independence of States
within North and South America in an attempt to prevent further European

colonisation of the area.'® The Doctrine itself stated:

the American continents, by the free and

independent condition which they have assumed

and maintain, are ... not to be considered as subjects

for future colonization ... the United States ...

consider[s] any attempt on their part [European

Powers] to extend their system to any portion of this

hemisphere as dangerous to our peace and safety.!’
Thus, since the inclusion of the principle of non-intervention into the French
Constitution, there has been a developing international tendency to view violations
of the principle of non-intervention as acts which States should refrain from
undertaking. Such violations, in turn, were seen as direct attacks on international
peace and security. This position was supported by the inclusion of Article VII of
the Treaty of Paris 1856, which obliged all Treaty parties® to ‘respect the

Independence and the Territorial Integrity of the Ottoman Empire”.™® The inclusion

of Article VII illustrated two concepts: that respect for sovereignty and non-

1> Il ne s’immisce point dans le gouvernement des autres nations; il ne souffre pas que autres
nations s’immiscent dans le sien’ Acte Constitutionnel 1791, Article 119.

18 G Herring, From Colony to Superpower: US Foreign Relations since 1776 (OUP 2008)
(Herring) 153.

17 J Monroe, “The Monroe Doctrine’ (2 December 1823)
<http://avalon.law.yale.edu/19th_century/monroe.asp> accessed 13 September 2013.

'8 Great Britain, Austria, France, Prussia, Russia, Sardinia, and Turkey.

9 Treaty of Paris 1856, Article VII.
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intervention was considered internationally as vital to the maintenance of peace;
and that the community of States believed that international law afforded rights to
those States considered equal.? Such a shift in attitude showed that the principle
of non-intervention had developed into a customary international norm; States
obeyed for fear of international repercussions. Moreover, it was not solely the
United States that actively protected the principle of non-intervention. Great
Britain agreed with the basic premise of the Monroe Doctrine and worked in
agreement with the United States to attempt to preserve the independence of the
North and South American States.?* Over the course of the nineteenth century, the
continual trail of interventions between Concert of Europe States began to take its
toll. The destruction, both regional and economic, wrought by the Crimean,
Austro-Prussian and Franco-Prussian wars left Russia weakened, Austria isolated,
and Prussia emboldened.?? In the Hague Conventions of 1899 and 1907, Europe
recognised the need to regulate warfare and refrain from solving diplomatic
disagreements through war with the implementation of Laws and Customs of
War,?® and the introduction of the Permanent Court of Arbitration,? both of which

were aimed at the preservation of peace and prevention of armed conflicts.”®

20 p Balfour (Lord Kinross), The Ottoman Empire (Folio Society 2003) 495.

2! Herring (n 16), 155.

%2 R Gildea, The Short Oxford History of the Modern World: Barricades and Borders Europe
1800-1914 (OUP 1987) 182.

23 Convention with Respect to the Laws and Customs of War on Land (Hague I1) (adopted 29 July
1899, entered into force 4 September 1900) in D Schindler and J Toman, The Laws of Armed
Conflict (Brill 1988) 63.

24 Convention for the Pacific Settlement of International Disputes (Hague 1) (adopted 29 July
1899, entered into force 4 September 1900) in ibid 54.

2> Convention with Respect to the Laws and Customs of War on Land (Hague I1) (adopted 29 July
1899, entered into force 4 September 1900) in ibid 63, Preamble; Convention for the Pacific
Settlement of International Disputes (Hague 1) (adopted 29 July 1899, entered into force 4
September 1900) in ibid 54, Preamble.
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Notwithstanding the outbreak of the First World War seven years later, there was,
finally, in the twentieth century, a cohesive movement towards an international
recognition of the principle of non-intervention, with international agreements
calling for States to respect the sovereignty and independence of other States by
refraining from intervening in such States’ internal affairs. In 1928, the Kellogg-
Briand Pact®® created an international agreement between States to refrain from
using war to resolve disputes or conflicts (whatever the origin of the dispute itself)
and to settle disputes peacefully and without recourse to armed activities. Though
the effectiveness of the Pact itself was relatively poor, and short-lived, with it
doing little to reduce increasing militarisation or prevent the Second World War, it
was a clear sign that the principle of non-intervention had been internationally
accepted.?” While the Pact had only 54 signatories, such signatories included the
main powers of the time with the United Kingdom, the United States, France,
Russia, Japan, and much of Europe. This level of acceptance indicates that, by
1929, the principle of non-intervention had become a principle which was widely
respected as being part of international law and which had already become part of
most countries’ domestic and foreign affairs. In the same year that the Kellogg-
Briand Pact was signed, the General Act for the Pacific Settlement of International
Disputes [‘General Act’] was concluded. It provided a specific framework within
which parties could settle disputes, stating in Article 1 that
disputes of every kind between two or more

Parties ... which it has not been possible to settle
by diplomacy shall, subject to such reservations as

26 Commonly known as the Pact of Paris.
%" Kellogg-Briand Pact 1928 (adopted 27 August 1928, entered into force 24 July 1929) 46 USSL
2343.
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may be made ... be submitted ... to the procedure
of conciliation.?®

While the General Act itself never specifically mentioned the principle of non-
intervention, it clearly set out the requirement of Parties to ensure that they did not
intervene in other States where there evolved a dispute between States. Finally, in
1936, at the Inter-American Conference for the Maintenance of Peace, there was a
distinct declaration of the principle of non-intervention. It was due to the
combination of all these singular acts and treaties that the principle of non-
intervention became a solid customary international principle. The Additional
Protocol Relative to Non-Intervention declared in its preamble that it was

Desiring to assure the benefits of peace in their

mutual relations and in their relations with all the

nations of the earth and to abolish the practice of

intervention ... solemnly affirming the

fundamental principle that no State has the right

to intervene in the internal or external affairs of
another.?®

There was therefore an unambiguous recognition both of the principle of non-
intervention and the necessity of ensuring that such a principle was protected by
States in their own relations, and the relations of others. It is for this reason that
Shen argues that, during the late eighteenth and early nineteenth centuries, ‘non-
intervention eventually became accepted by other major powers as a customary
rule of international law’,*® with, from 1919, the League of Nations Covenant
specifically providing that ‘[i]f the dispute between parties is ... found by the

Council, to arise out of a matter which by international law is solely within the

%8 General Act for the Pacific Settlement of International Disputes (adopted 26 September 1928,
entered into force 16 August 1929) 2123 LNTS 345.

% Additional Protocol Relative to Non-Intervention (adopted 23 December 1936, entered into
force 25 August 1937) 188 LNTS 31.

%0 J Shen, ‘The Non-Intervention Principle and Humanitarian Interventions under International
Law’ [2001] 7(1) International Legal Theory 1 (Shen), 2.
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domestic jurisdiction of that party, the Council ... shall make no recommendation

as to its settlement’ %

Non-Intervention and the Charter

By 1945, non-intervention had been firmly established as a customary
international principle. States had consistently adhered to the concept that
intervention was and continued to be unlawful unless some form of pre-existing
consent had been given.** With the creation of the United Nations and the United
Nations Charter in 1945, the principle of non-intervention was finally codified
within several provisions. Non-intervention, in its various forms, is contained

within Articles 2(1), 2(3), 2(4) and 2(7).

Article 2(1): The Sovereign Equality of All Members

Article 2(1) of the Charter ‘attributes to all States the same rights and imposes
upon them reciprocally the same duties’ by ensuring the equality of all Member
States.®® By that principle, the smallest and weakest State should ‘have the same
capacity’ for international rights, duties and obligations as the most powerful
State.* Equality is, therefore, intrinsically related to non-intervention; States

would be unable to exercise the same capacity to rights and duties were they

31 Covenant of the League of Nations (adopted 28 June 1919, entered into force 10 January 1920)
225 CTS 195 (League of Nations), Article 15.

%2 Shen (n 30) 4.

%% E Dickinson, The Equality of States in International Law (Harvard University Press, 1920) 105.
% H Kelsen, ‘The Principle of Sovereign Equality of States as a Basis for International
Organisation’ [1944] 53(1) Yale Law Journal 207 (Kelsen), 209; it should be noted that the
inclusion of Article 2(1) was not the first embodiment of equality as it was first enshrined in the
Treaty of Westphalia 1648, D Hassan, ‘The Rise of the Territorial State and the Treaty of
Westphalia’ [2006] 9 Yearbook of New Zealand Jurisprudence 62, 63.
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subject to the intervention of other States within their domestic affairs.*®> A single
State must be safe from being subject to another State’s will in order to exercise
its single equal vote adequately; thus, in order for each State to be equal, each
State must adhere to the principle of non-intervention.*® Such a notion aligns with
Oppenheim’s four rules within sovereign equality:*’ all States have a right to a
single vote;*® each vote must be considered equal;* no State has power over

another State;*° and no State has jurisdiction over another State.*!

The moment a State intervenes in the domestic affairs of another State, the
intervening State presupposes that it has power over the other State. Such a
supposition results in a hierarchy of States being created, which international law
has refused to allow in two different ways. First, both global and regional
organisations have continued to support the theory that each State within the
organisation must have a single equal vote. The League of Nations,*
Organization of the American States (OAS),*® League of Arab States (LAS),* and
Economic Community of West African States (ECOWAS)* have all, for

example, included within their Covenants or Treaties an article specifically giving

% Kelsen (n 34), 209.

% R P Anand, ‘Sovereign Equality of States in International Law — II’ [1966] 8 International
Studies 386, 387.

*"ibid 386.

% | Oppenheim, International Law: A Treatise (H Lauterpacht ed., 8" edn, McKay 1952)
(Oppenheim Treatise) 263.

* ibid 263.

“0' G Badr, State Immunity: An Analytical and Prognostic View (Martinus Nijhoff, 1984) 89.

*! Oppenheim Treatise (n 38) 267.

*2 |_eague of Nations Covenant (n 31), Article 3.

*3 Charter of the Organization of the American States (adopted 30 April 1948, entered into force
13 December 1951) 119 UNTS 3, Article 10.

* Charter of the Arab League (adopted 22 March 1945, entered into force 22 March 1945) LXX
UNTS 237, Article 3.

** Treaty of the Economic Community of West African States (adopted 28 May 1975, entered into
force 1 August 1975) 14 ILM 1200, Article 4(a).
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each Member State a single vote, equal to the vote of each other Member.
Secondly, in the Sambiaggio case,*® Rolston did not accept the Italian claims that
Venezuela was not privy to the protection of the international legal principle of
the non-liability of governments for the act of revolutionary agents.*’ Italy
claimed that, due to the frequency with which revolutions occurred in Venezuela,
the government could not afford itself the protection of the principle.*® Instead,
Rolston noted that to do so would be to find Venezuela ‘moving on a lower
international plane’ and that he would ‘indulge no presumption which could be
regarded as lowering [Venezuela]... He [Rolston] was bound to assume equality
of position and equality of right’.*® The principle of sovereign equality was further
confirmed in the Jurisdictional Immunities of the State case, where the
International Court of Justice asserted that ‘the principle of sovereign equality of

States ... is one of the fundamental principles of the international legal order’.>®

Given the consistent efforts made to ensure that equality is maintained between
States, any new principle in international law would have to maintain such
equality. However, the creation of an easily-met threshold for humanitarian
intervention or the responsibility to protect inherently results in the creation of a
hierarchical system in which the ideological and political beliefs of one nation are
considered superior to that of another State. As subsequent chapters will argue,

the imposition of force on other States under the guise of ‘humanitarian

*® The case concerned the seeking of compensation for damage caused by revolutionary
Venezuelan forces in an unsuccessful insurgency, Sambiaggio Case (Italy v Venezuela) (1903) 10
RIAA 499.

" ibid 523.

* ibid 502.

“*ibid 524.

%0 Jurisdictional Immunities of the State (Germany v ltaly: Greece Intervening) (Judgment) [2012]
ICJ Rep 1, 24 [57].
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objectives’ enables one State to superimpose its political and ideological beliefs

on another.

Article 2(4): The Prohibition on the Use of Force

The general prohibition of force lies not only against the use of force in territorial
terms, with a State invading the territory of another, or the use of weaponry
against the territory of another State, but also the threat or use of force against the
political independence of a State. The definition of force however, as
Randelzhoffer discerns, is not clearly indicated within Article 2(4).>! In the
General Assembly’s Declaration on the Principles of International Law
Concerning Friendly Relations and Cooperation among States (Declaration), force
is referred to only in terms of military force.®® However, the Declaration goes on
to note the international obligation not to intervene in matters which are
considered to be within the domestic jurisdiction of a State.® Randelzhoffer
suggests that, by referring to the use of force only in military terms and then
referring to an obligation of non-intervention, the Declaration delineates between
the Article 2(4) prohibition which relates to force and the general international
principle of non-intervention relating to interference in internal State matters.>*
The definition of force as ‘armed force’ is further buttressed by reference to
Article 44 of the Charter, which also uses the term force in a manner which, as

Virally observes, could only be interpreted as meaning armed force.™ The

51 B Simma (ed.), The Charter of the United Nations: A Commentary Volume | (2" edn, OUP

2002) (Simma Charter), 118 [17].

Zz UNGA Resolution 2625 (XXV) (24 October 1970) UN Doc A/RES/2625 (XXV) (UNSC 2625).
ibid.

> Simma Charter (n 51), [19].

%M Virally, ‘Art 2 § 4’ in JP Cot and A Pellet (eds), La Charte des Nations Unies (2™ edn,

Economica 1985) 122.
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Declaration also notes that ‘no State may use or encourage the use of economic
political or any other type of measure to coerce another State’.>® Similarly,
General Assembly Resolution 42/22 included indirect force within the Article 2(4)

definition of force, stating that States should refrain from

organizing, instigating, or assisting or participating
in paramilitary, terrorist or subversive acts,
including acts of mercenaries, in other States’ and
have a duty to ‘abstain from armed intervention and
all other forms of interference or attempted threats
against the personality of the State or against its
political, economic and cultural elements.>

In Military and Paramilitary Activities in and against Nicaragua, the
International Court of Justice found that not all acts which could be broadly
interpreted to be ‘encouraging’, ‘assisting’, or ‘participating’, would fall under a
violation of the prohibition of the use of force.® The Court found that the
provision of arms and the training of contra forces was a violation of the
prohibition of the use of force, while funding them, though an intervention in
Nicaragua’s internal affairs, was not.”® As a consequence, there is no prohibition
upon the use of economic sanctions, or a State’s refusal to participate in any form
of relations with a State. This is because such actions are not specifically intended
to interfere with the personality of the State and are simply the State exercising its

prerogative as a sovereign State.

*® UNSC 2625 (n 52).

" UNGA Res 42/22 Annex Declaration on the Enhancement of the Effectiveness of the Principle
of Refraining from the Threat or Use of Force in International Relations, Articles 6 and 7.

%8 Nicaragua (n 7), 119 [228].

* ibid.

23



There are three main exceptions to the general prohibition of the use of force:
Chapter VIl-authorised intervention;* individual or collective self-defence under
Article 51; and consent to intervention by the State in which the intervention will
take place.®® The Article 51 exception to the use of force and the exception where
the intervening State has obtained the consent of the State in which the
intervention is taking place, are not relevant to this thesis. This is because both
scenarios relate to a distinctly different set of circumstances than those pertaining
to humanitarian intervention and the responsibility to protect. Thus, this chapter,
and indeed thesis, focusses solely on the exception contained in Chapter VII.
Proponents of humanitarian intervention and the responsibility to protect have
suggested that the circumstances under which such principles would work result
in a fourth exception.®? Conscious of this, the possibility of the creation of a fourth

exception will be dealt with in Chapters Three and Five.

Articles 41 and 42 of the Charter allow for the authorisation of various measures
to ‘maintain or restore international peace and security’ where the Security
Council determines ‘the existence of any threat to the peace, breach of the peace,
or act of aggression’.>® It is the requirement of Security Council authorisation that
allows Chapter VII to protect the basic principle of non-intervention whilst also

protecting both the rights of other States and the rights of individuals within

% Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1
UNTS XVI, Article 40, 41 and 42.

% International Law Commission, ‘Articles on the Responsibility of States for Internationally
Wrongful Acts’, in Report of the International Law Commission on the Work of its 53rd Session,
UN Doc A/56/10 Chap. IV (2001) GAOR 56th Session Supp 10, Article 20.

%2 Simma, for example, argues for a fourth exception to exist ‘involving terrible dilemmas in which
imperative political and moral considerations leave no choice but to act outside the law’, B Simma,
‘NATO, the UN and the Use of Force: Legal Aspects’ [1999] 10 European Journal of International
Law 1, 1.

63 Charter (n 60), Article 39.
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States. Before action may be taken under Chapter V11, the Security Council must

satisfy several requirements.

First, the Security Council must find that there has either been a threat or breach
to the peace, or an act of aggression. As in the case of the prohibition of the
threat or use of force, the terms ‘threat or breach of the peace’ and ‘act of
aggression’ are not defined within Article 39. Krisch and Frowein suggest that
peace should be interpreted as an ‘absence of organised use of force’, as any
broader interpretation would result in the ‘blurring [of] the contours of the

> 65

concept’.”” Although the Security Council accepted that ‘the absence of war and

military conflicts amongst States does not in itself ensure international peace and
security’,?® it went on to note that instability due to economic, social, and
ecological problems must be solved by ‘working through the appropriate
bodies’.%” Therefore, it seems that there may only be a breach of the peace, or
threat of breach of the peace, where armed conflict has occurred or is threatened
to occur. Article 39 places a further hurdle, requiring that the Security Council
will only decide to take measures where it is necessary to ‘maintain or restore
international peace and security’.’® The inclusion of the term ‘international’ is
important, because it has caused debate as to whether an internal armed conflict

may constitute a breach of the peace which would require the Security Council to

act in order to maintain or restore peace.®® This is because, as noted by Osterdahl,

* ibid.
% Simma Charter (n 51), 720 [6].
% UNSC “Note by the President of the Security Council’ (31 January 1992) UN Doc $/23500, 3.
67 ipai
ibid.
%8 Charter (n 60), Article 39 (emphasis added).
% J Frowein and N Krisch, ‘Article 39" in B Simma (ed.), The Charter of the United Nations: A
Commentary Volume I (2™ edn, OUP 2002) (Frowein and Krisch) 720 [7].
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the original task of the Security Council was to prevent the recurrence of inter-
state wars.”® It can thus be assumed that Article 39 was to be used in
circumstances of inter-state conflict given: the inclusion of ‘international’ in the
wording of Article 39; the original purpose of the Security Council; and the fact
that Article 2(4) does not prohibit the threat or use of force internally. However,
Security Council practice suggests that a threat to peace is willing to be found
where internal conflict would resultantly place the international order under threat,
thus showing a slow development in the Security Council towards recognising the
effects of internal conflict on the international plain.”* As Chesterman notes, after
the Cold War the Security Council began to use a much wider interpretation of
Article 39 in assessing where there was a threat to international peace.’® This can
be seen in the Yugoslav War of 1991, when the Security Council determined that
the internal fighting which was ‘causing a heavy loss of human life and material
damage’ constituted a threat to international peace and security; accordingly it
authorised Chapter V11 action in the form of a general embargo on weapons.” The
same can be seen with regard to the crisis in Liberia in 1992, when the Security
Council determined that the deterioration of the internal situation therein and the
violation of the Yamoussoukro IV Peace Agreement constituted a threat to

international peace and security, thereby implementing the first arms embargo on

70| Osterdahl, Threat to the Peace (lustus 1998) 18.

™ J Sorel, ‘L’élargissement de la notion de manace contra le paix’ in R Pedone, Le chapitre VII de
la Charte des Nations Unies (Société Francaise poir le Droit International 1995) 27.

"2 3 Chesterman, Just War or Just Peace? Humanitarian Intervention in International Law (OUP
2001) 130.

" UNSC Resolution 713 (1991) (25 September 1991) UN Doc S/RES/713 (1991).
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Liberia under Chapter VII.” Indeed, throughout the 1990s, the Security Council
continued to find that internal conflicts threatened international peace and
security. Through so doing it can be seen to have created a precedent in which the

parameters of Article 39 were broadened.”

The second requirement is that the Security Council must determine which
measures (if any) ‘not involving the use of armed force’ would be able to give
effect to its decision regarding the maintenance or restoration of international
peace and security.’® Such a determination must be made before any Article 42
measures are considered, for Article 42 clearly states that ‘should the Security
Council consider that measures provided for in Article 41 would be inadequate or
have proved to be inadequate, it may take such action by air, sea, or land as may
be necessary’.”” There is, therefore, a prerequisite that the Security Council
consider all measures ‘not involving the use of armed forces’ before considering
greater measures.”® Such a requirement, in theory, would ensure that the Security
Council only exercises its power to authorise measures involving armed force

where it is a measure of ‘last resort’ and no other ‘non-military option for the

" UNSC Resolution 788 (1992) (19 November 1992) UN Doc S/RES/788 (1992); M Wenzel and
S Faltas, ‘Tightening the Screws in West Africa’ in M Brzoska and G Lopez, Putting Teeth in the
Tiger: Improving the Effectiveness of Arms Embargoes (Emerald Group Publishing 2009) 106.

> Angola 1993, UNSC Resolution 864 (15 September 1993) UN Doc S/RES/864 (1993); Rwanda
1994, UNSC Resolution 918 (1994) (17 May 1994) UN Doc S/RES/918 (1994); Zaire 1996,
UNSC Resolution 1078 (9 November 1996) UN Doc S/RES/1078 (1996); Sierra Leone 1997,
UNSC Resolution 1132 (1997) (8 October 1997) UN Doc S/RES/1132 (1997); and East Timor
1999, UNSC Resolution 1264 (1999) (15 September 1999) UN Doc S/RES/1264 (1999).

’® Charter (n 60), Article 41.

""ibid Article 42.

"8 ibid Article 41.

27



prevention or peaceful resolution of [a] crisis’ is capable of ending the threat to or

breach of international peace and security.”

Article 2(7): Non-UN Intervention in Essentially Domestic Matters

Article 2(7), unlike the Articles referenced above, specifically codifies the
principle of non-intervention in relation to the United Nations itself. It does so by
preventing the United Nations from ‘interven[ing] in matters which are essentially
within the domestic jurisdiction of any State’.?° In addition, it clarifies not only
that the United Nations must refrain from intervening in essentially domestic
matters, but also that States must refrain from referring matters to the United
Nations for settlement where they are domestic in nature.® The only exception to
the limitation set out in Article 2(7) is contained within it and refers to Chapter
V11 authorisation.®? Thus, while Article 2(7) protects States from United Nations
intervention in domestic matters, the Article does provide that such a protection
does not remove the ability of the United Nations to authorise measures under
Chapter VII where the matter is a threat to international peace and security.®®* The
United Nations has frequently invoked Chapter VII where it has deemed that a
conflict, whether inter-state or internal, has posed a threat to international peace
and security, as could be seen in the Security Council response to the Somali civil
war in 1992.2% In this case the Security Council deemed that the ‘magnitude of the

human tragedy caused by the conflict ... constitute[d] a threat to international

" International Commission on Intervention and State Sovereignty, ‘The Responsibility to Protect’
(International Development Research Centre, 2001) XIII.

% Charter (n 60), Article 2(7).

8 ibid Article 2(7).

82 Charter (n 60), Article 2(7) states ‘this principle shall not prejudice the application of
enforcement measures under Chapter VII”.

% ibid Articles 39-42.

8 Frowein and Krisch (n 69), 704 [8].
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peace and security, although the civil war was undoubtedly domestic in nature.®
Therefore, as noted by Nolte, since then, even internal conflicts are not deemed to

be protected by the Article 2(7) prohibition on interference in domestic affairs.®

The inclusion of a specific provision removing the ability of the United Nations to
intervene in domestic matters shows a deliberate fortification of the non-
intervention principle, manifest not only in relation to State-to-State interaction,
but also State-to-organisation interactions. As Shen observes, this is evidenced by
the fact that, unlike the League of Nations Covenant, which stated that the
Council would make recommendations regarding matters ‘solely within the
domestic jurisdiction’ of a State,”” the United Nations Charter extends this,
disallowing United Nations intervention in matters ‘essentially within the
domestic jurisdiction’.®® This therefore means that the United Nations has ‘further
developed’® the principle of non-intervention, resulting in its becoming ‘one of
the seven basic principles of the United Nations and indeed the entire international

community’ 0

Kinacioglu comments that, although the Charter fails to provide any concrete

definitions for the terms ‘not to intervene’®! and ‘matters which are essentially

8 UNSC Resolution 794 (1992) (3 December 1992) UN Doc S/RES 794 (1992); further examples
include: Angola in 1993, UNSC Resolution 864 (1993) (15 September 1993) UN Doc S/RES/864
(1993); Rwanda in 1994, UNSC Resolution 929 (1994) (22 June 1994) UN Doc S/RES/929
(1994); and Albania in 1997, UNSC Resolution 1101 (1997) (28 March 1997) UN Doc
S/RES/1101 (1997).

8 G Nolte, ‘Article 2(7)’ in B Simma (ed.), The Charter of the United Nations: A Commentary
Volume I (2" edn, OUP 2002), 164 [51].

87 |_eague of Nations Covenant (n 31), Article 15.

8 Charter (n 60), Article 2(7).

% Shen (n 30) 3.

* ibid.

%L Charter (n 60), Article 2(7).
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within the domestic jurisdiction’,?* Article 2(7) can, under a strict interpretation,
protect States from unwarranted and unnecessary violations of the principle of
non-intervention.”® This is done whilst still permitting the United Nations to
maintain power to authorise measures where circumstances fulfil the Chapter VII
test.”* However, as Schachter and Higgins note, the failure to establish concrete
definition of intervention or essentially domestic matters has resulted in a
flexibility which was, arguably, never intended.*® Accordingly, United Nations
organs have ‘a good deal of leeway in applying [the] terms to particular cases’.”®
Regardless of whether a proper interpretation of Article 2(7) has been made
regularly by various bodies, the Article provides a tangible sign of the importance

of ensuring that the sovereignty of States is maintained through the non-

intervention of either other States or international organisations.

The Purpose behind the Principle

Having considered the creation of the principle of non-intervention and the
manner in which it became a clear and codified custom, two basic rationalisations
for its existence can be seen: the creation and continuance of peace on an
international plane; and the removal of imperial designs against weaker States.
While it is by no means contended that non-intervention alone can create and

sustain peace on an international level, it is argued that maintaining the

% ibid Article 2(7).

% M Kinacioglu, ‘The Principle of Non-Intervention at the United Nations: The Charter
Framework and the Legal Debate’ [2005] X(2) Perceptions Journal of International Affairs 15
(Kiacioglu), 23.

* ibid.

% O Schachter, ‘The United Nations and Internal Conflict’ in J Moore, Law and Civil War in the
Modern World (Johns Hopkins University Press 1974), 402; R Higgins, The Development of
International Law through the Political Organs of the United Nations (OUP 1963), 70.

% Kmacioglu (n 93), 24.
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independence and sovereignty of States enables interaction without fear of
imminent intervention in domestic policy. As Shen notes, exceptions to the
principle of non-intervention (outside Chapter VII authorisation) allows ‘for
powerful States to continue their dominance over the world politically, militarily

and otherwise’.%’

The importance of the non-intervention principle in ensuring that international
peace and security are maintained was specifically, and consistently, referred to in
the Declaration on Principles of International Law Concerning Friendly Relations
and Co-operation among States (the ‘Friendly Relations Declara‘[ion’).98 The
Friendly Relations Declaration noted ‘the importance of maintaining and
strengthening international peace founded upon freedom, equality [and] justice’
and reaffirmed that the ‘purpose of the United Nations can be implemented only if
States enjoy sovereign equality and comply fully with the requirements of this
principle’.*® More importantly, at three different points, the Friendly Relations
Declaration specifically records the importance of: observing States’ ‘obligation
not to intervene in the affairs of any other States’; ‘refrain[ing] in their
international relations from military, political, economic or any other form of
coercion aimed against the political independence or territorial integrity of any
State’; and ‘refrain[ing] in their international relations from the threat or use of
force’.*® In marking the importance of allowing States to act independently and

without fear of unwarranted intrusion, the Friendly Relations Declaration also

% Shen (n 30) 16.

% UNSC 2625 (n 52).
% ibid.

100 YNSC 2625 (n 52).
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indicates the direct correlation between the continuance of peaceful relations

101 Non-

between States and adherence to the non-intervention principle.
intervention as a principle also protects smaller, weaker countries from the
imperialist intentions of larger countries seeking to gain control of other countries
for political or economic gain.**® The principle of non-intervention has, through
time, developed into a custom which not only forms the basis of international
legal principles but also affords the continuance of international peace and

security. Through the formation of the League of Nations in 1919,'%

the principle
of non-intervention had become a customary norm in international law. In 1949
the International Court of Justice found in the Corfu Channel Case that ‘respect
for territorial sovereignty is an essential foundation of international relations’.*
The same sentiment was expressed in 1986 in Military and Paramilitary Activities
in and against Nicaragua, where the Court noted that ‘the fundamental principle
of State sovereignty [is that] on which the whole of international law rests’.’® The
independent opinion of Judge Sette-Camara further supported the statement, for
he suggested that ‘the non-use of force as well as non-intervention ... are not only
cardinal principles of customary international law but could in addition be
recognised as peremptory rules of customary international law which impose

obligations on all States’.!®® The principle of non-intervention was confirmed in

Armed Activities on the Territory of the Congo, where the Court noted that

108 ipid.

102 Shen, 16.

103 | eague of Nations Covenant (n 31).

104 Corfu Channel Case (United Kingdom of Great Britain and Northern Ireland v Albania)
(Merits) [1949] ICJ Rep 35, 106 [202].

1% Nicaragua (n 7), 123 [263].

19 Nicaragua (n 7), (Separate Opinion of Judge Sette-Camara) 194.

32



intervention in another State violated the principle of non-intervention.*®’
Therefore, if any argument for the use of humanitarian intervention can be made,
it must consider whether there is the scope and ability to override such a
fundamental tenet of international law in the name of protecting civilians and
bringing to an end internal conflicts that are seen to jeopardise the human rights of

individuals.

197 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda)
(Judgment) [2005] ICJ Rep 168, 227 [163] — [164].
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Chapter Three:
The Theory of Humanitarian Intervention

Introduction

Chapter Two considered the three main exceptions to the Article 2(4) restriction
on the threat or use of force: Chapter VII Security Council authorisation;
collective or individual self-defence under Article 517 of the Charter; and consent
to the threat or use of force within a State’s territory.® Each exception exists
within the Charter, providing legitimate circumstances where the prohibition of
force may be disregarded, and was formed within a “State-centred system”. It was
only after the Second World War that international law began to turn from a State-
centric system to one which placed greater importance on the rights of
individuals. With that change in focus, a possible fourth exception emerged in the
form of humanitarian intervention.* As Peters notes, ‘with the codification of
international human rights after the Holocaust and World War II’, the
international legal system placed increased reliance on the importance of
protecting human rights and ‘State sovereignty and human rights [were not]
approached in a balancing process ... but ... tackled on the basis of a presumption
in favour of humanity’.> However, regardless of the greater legal focus on

individual rights, humanitarian intervention has no clear standing within the

! Charter of the United Nations (adopted 26 June 1945, entry into force 24 October 1945) 1 UNTS
XVI, Article 39.

% ibid, Article 51.

? International Law Commission, ‘Articles on the Responsibility of States for Internationally
Wrongful Acts’, in Report of the International Law Commission on the Work of its 53rd Session,
UN Doc A/56/10 Chap. IV (2001) GAOR 56th Session Supp 10, Article 20.

* A Peters, ‘Humanity as the A and Q of Sovereignty’ [2009] 20(3) European Journal of
International Law 513 (Peters), 514.
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Charter. Benjamin comments that ‘since the inception of the [Charter]
humanitarian intervention has been considered illegal, although the Charter does
not explicitly ban it’.° The reason for unilateral humanitarian intervention often

being labelled as ‘illegal’’ or ‘illegitimate’®

comes from the position that
humanitarian intervention need not exist under the pre-existing exception of
Chapter VI authorisation. Instead it is proposed to exist under a wholly separate
exception: one which has little basis under the Charter other than under the
auspices of maintaining international peace and security, according to some
proponents of humanitarian intervention.® Due to a continued lack of Security
Council pre-authorisation and oversight in unilateral humanitarian intervention,
many academics™ argue that ‘the cost of the potential abuse of pretextual
interventions ... outweigh[s] any benefit derived from altruistic interventions’.**
Thus, failures to obtain any form of UN approval prior to so-called humanitarian
interventions have led to them becoming the ‘béte noire of the international law

system’.*? Further, such failure has resulted in the Report of the International

Commission on Intervention and State Sovereignty recommending the creation of

® B Benjamin, ‘Unilateral Humanitarian Intervention: Legalizing the Use of Force to Prevent

7Human Rights Atrocities’ [1993] 16 Fordham International Law Journal 120 (Benjamin), 121.
ibid, 122.

8 M Karoubi, ‘Unilateral Use of Armed Force and the Challenge of Humanitarian Intervention in

International Law’ [2002] 10 Asian Yearbook of International Law 95 (Karoubi), 99.
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Case) 93.
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World (1974) 217, V Kartashkin, ‘Human Rights and Humanitarian Intervention’ in L Damrosch

and D Scheffer (eds), Law and Force in the New International Order (1991) 202; F Jhablava,
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Interventions under International Law’ [2001] 7 International Legal Theory 1 (Shen), 2.
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A O’Donoghue, ‘Humanitarian Intervention Revisited’ [2005] 1 Harvard Law Review 165
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a similar principle, the responsibility to protect, based and placed within the

Chapter VII exception.™

In order to determine the legal acceptability of any form of exception to the
prohibition on force based on humanitarian principles, the background and
development of the original concept of humanitarian intervention must be
understood. It was noted in Chapter One that this thesis seeks only to discuss non-
consensual trans-boundary military interventions by a single State or group of
States, which are justified on the basis of ending or preventing grave and
widespread violations of fundamental human rights of individuals who are not
nationals of the intervening State, and for which the acting States have not
received prior Security Council Chapter VII authorisation. First, this chapter will
address the theoretical foundations upon which humanitarian interventions lie,
looking at the principles and justifications for the use of force in other States.
Secondly, the moral and legal arguments that humanitarian interventionists
advance to justify the creation of a new legal norm will be analysed critically.
Thirdly, this chapter discusses the authority upon which humanitarian intervention
IS based, the reasoning behind the lack of Security Council authorisation in
humanitarian interventions, and the possibility of abuse in humanitarian
intervention. In so doing this chapter does not expressly consider interventions
themselves; rather, an analysis of possible humanitarian interventions will be
undertaken in Chapter Four so as to allow a comprehensive study of interventions

both before and after 1990.

B31CISS, The Responsibility to Protect (International Development Research Centre 2005).
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Foundations of Humanitarian Interventions

Humanitarian interventionists argue that while States maintain sovereignty, such
sovereignty is inherently tied to the ability of the State to ‘secure the fundamental
rights of its citizens’ and that ‘sovereignty exists only to the extent that [the State]
facilitates that function’.** Accordingly, Franck suggests that ‘governments derive
their power from the consent of those they govern’,™ for without the existence of
individuals within the State there would be nothing to govern.'® Indeed, the State
itself would fail to exist — for mere territory does not encompass statehood, as is
noted in the permanent population criterion of the Montevideo Convention.!’
Eckert observes that, in return for the power afforded to the government of a State
by its people, the former must accept that the citizens of the State have

fundamental rights which must be afforded, protected, and allowed by the latter.*®

The ‘social contract’'® between the State and its people is what gives rise to the
State’s implicit promise to ‘respect those rights and the limitations they place on
sovereign power’.”> Where the ‘contract’ is broken, there is a consequent loss of
State rights, such as the right to non-intervention.? Thus, Nardin asserts that ‘a

government that commits great crimes against its own people or some portion of

M De Sousa, ‘Humanitarian Intervention and the Responsibility to Protect: Bridging the
Moral/Legal Divide’ [2010] 16 University College of London Jurisprudence Review 51 (De
Sousa), 55-56.

5T Franck, ‘The Emerging Right to Democratic Governance’ [1992] 86 American Journal of
International Law 46 (Franck), 46.
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into force 26 December 1934) 165 LNTS 19, Article 1.

18 Eckert (n 16), 52.

¥ Franck (n 15), 46.

20 Eckert (n 16), 51.

2 As Téson notes, ‘tyranny and anarchy cause the ... collapse of sovereignty’: Tesén Liberal Case
(n9)93.
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them cannot be said to represent them ... [such] misconduct undermines [the
State’s] claim to sovereignty’.”? It follows, therefore, that sovereignty as a concept

23

‘encompasses both rights and responsibilities’*® with human rights being its

‘guiding principle’24

and ‘sovereignty and independence becom[ing]
conditional’.?® However, the responsibility to ‘guard the rights of [the State’s]
own citizens’?® extends not only to the State itself but also to the international
community as a whole. This means that where the international community is

21 jts citizens, other

aware that a State is either ‘unwilling or unable to protect
States must assist ‘those oppressed subjects’.?® Such a theory is derived from the
teachings of Grotius, who posited that, where a tyrant practised atrocities against
his citizens, it was not fathomable that foreign States had no ability to fight on

behalf of the oppressed citizens — thus, some form of intervention must be allowed

on purely moral grounds.?

Moral and Legal Arguments

Arguments for humanitarian intervention can be broadly categorised into two
different types: moral and legal. This section first critically analyses the moral
arguments advanced in defence of humanitarian intervention and thereafter

analyses the legal arguments used to suggest that humanitarian interventions do

22 T Nardin, ‘From Right to Intervene to Duty to Protect: Michael Walzer on Humanitarian
Intervention’ [2013] 24(1) European Journal of International Law 67, 69.

2 Eckert (n 16), 50.

"N Tsagourias, ‘Humanitarian Intervention and Legal Principles’ [2001] 7 International Legal
Theory 83 (Tsagourias), 83.

% ibid, 83.

% De Sousa (n 14), 56.

*" ibid, 56.
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2 J van der Vyver, ‘Statehood in International Law’ [1991] 5 Emory International Law Review 9,
76 and H Grotius, De Jure Belli Esti Pacis (W Whewell tr, CUP 1853).
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not violate the principle of non-intervention enshrined in the United Nations
Charter. It was suggested by Teson that there are three main moral assumptions
for humanitarian intervention: ‘We all have (1) the obligation to respect [human]
rights; (2) the obligation to promote such respect for all persons; (3) depending on
the circumstances, the obligation to rescue victims of tyranny or anarchy’.®" If
these three moral assumptions are accepted, then it follows that there is a general
duty upon all people to ensure that all rights are respected.®* Sherman extends this
argument, claiming that where people are deprived of their basic human rights, the
rest of the international community has a duty to rescue the abused from their
abusers.®* Thus, a common thread of such arguments is that humanitarian
intervention is ‘morally permissible’ to end injustices perpetrated against others,
even when they occur within a sovereign State.** However, beyond the moral
basis of protecting those who cannot protect themselves, there is a general lack of
clear justification for the creation of an obligation for all persons to rescue those
whose rights have been violated. Indeed, national law suggests that there is no
general duty to act in aid of other citizens; though there may be a personal moral
impetus to help those being harmed, there is usually the requirement of a special

relationship to exist before a failure to act can be considered an offence.*

%0 Teson Liberal Case (n 9) 93.
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Chesterman maintains that a central tenet of moral arguments in favour of
humanitarian intervention is that there exists a choice between either doing
something, such as military intervention, or doing nothing, which would be
morally abhorrent.®® The presentation of such an “either/or” theory was made by
the then-Prime Minister of the United Kingdom, Tony Blair, in commenting upon
the NATO intervention in Kosovo,*® when he suggested that the international
community had either the choice to stand by and do nothing to help the plight of
Albanian Kosovars, or to act in the form of military intervention involving the use
of ‘B-52s, cluster bombs and depleted uranium ordnance’.*” That it is difficult
morally to refrain from action while innocent people are subjected to horrendous
violence does not equate to a legal justification for intervention.®® Chesterman
contends that the oversimplification of the humanitarian intervention into an
“either/or” question both refuses to recognise the possibility of alternative
measures aimed at peacefully bringing a crisis to an end, and creates a dichotomy

that is ‘false, misleading, and dangerous’.39

TesoOn asserts that the use of moral justifications, in addition to legal justifications,
is necessary on the basis that, in other areas of law, there is a direct connection

between law and morality.*® Accordingly, he suggests that the tradition of staying
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away from purely moral arguments in international law should be departed from,
in preference to focussing on a theoretical framework.*" Tesén maintains that
humanitarian intervention can exist legally under international law on the basis
that there exists a moral requirement to act.*> However, Austin argued that there is
a clear distinction between the law as it is and the law as it ought to be.*® Thus,
regardless of any moral objections one might have regarding a particular law, the
law still continues to exist; moral disdain does not remove the existence of law —

it stands by itself.**

Hart concurred, suggesting that while morality and the law
may intersect at times, the law is still separate.*> Therefore, while the creation of
law may be influenced by moral standards, moral standards themselves cannot
create law. Moreover, even if it were accepted that morals could create law, the
inclusion of a broad moral philosophy fails to acknowledge that international
ideological and cultural beliefs are too diverse to apply to a single principle.°
Moral justifications, or situations of excusable breach, are by their very nature
part of ‘the pattern of the Grotian just war logic’*’ and come ‘from the world of

political science or philosophy [rather] than from international law’.*® Thus it is

advanced that whilst the inclusion of moral principles in international law is not
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objectionable per se, the sole use of moral justifications to argue for the creation

of a norm lacks the necessary framework inherent in international principles.*

Finally, the concept of a morally acceptable exception being able to become
legally satisfactory stems from the theory of ‘just war’,>® which, as Bothe notes,
related to where a war ‘was lawful when fought for a just purpose by just
means’.”" The just war principle itself was developed both “at the time of some of

2 .
%2 and when ‘war was considered a

Europe’s most savage religious wars’
legitimate means to conduct international relations’.>® As such, Grotius explained
the purpose behind just war was punishment,®® which was ‘necessary to preserve
order in a society lacking any higher tribunal to resolve disputes’.”> However, as
Akehurst has noted, ‘the use of force as a sanction for a breach of an international
obligation may do more harm than the breach of the international obligation; the
cure is often worse than the disease’.”® Indeed, the use of force in an already
volatile environment may be counter-productive,® creating greater violence

within a State, as was seen in the intervention in Kosovo where ethnic cleansing

was used as a tool of retaliation against NATO forces.>® Resultantly, ‘international
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legal literature abandoned the “just war doctrine”> due to the inherent problem
that under this doctrine it was ‘impossible to determine in any particular case
whose case was just and whose not’.%° Consequently, it is doubtful whether a
theory which relies upon principles of punishment, framed when war was
considered a normal method of State interaction, and when moral justifications
were acceptable as legal justifications, could be supported in light of the express
prohibition in Article 2(4) of the Charter and the move towards a ‘severance of

morality from the law’.%*

The most significant impediment to a claim that unilateral humanitarian
intervention is a legal norm is the Article 2(4) prohibition on the threat or use of
force.® However, humanitarian interventionists claim that Article 2(4) does not
prohibit all threats or uses of force; rather, it only prohibits force used ‘against
[the] territorial integrity or political independence of any State’.®® In supporting
this, Teson argues that, had the intention of the drafters been to prohibit all uses of
force, they would have done so expressly by refraining from including a
qualifying phrase.** Accordingly, scholars such as Stone suggest that
humanitarian intervention falls outside the Article 2(4) prohibition on the basis
that the former is consistent with the purposes of the United Nations because the

protection of human rights is necessary to promote international peace and
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security.® In advancing this view, Teson further contends that interventions in
tyrannical or anarchical States are in accordance with the Charter on the basis that
they promote human rights.®® Therefore, given that the promotion of human rights
is a purpose of the Charter, to prohibit the use of force under that purpose is
claimed to be a distortion of Article 2(4).6” However, as Chesterman observes, the
travaux préparatoires clarified that the intention was not to create a limited
prohibition on the use of force,®® but instead a broad prohibition in line with the
purpose of the United Nations to ‘save succeeding generations from the scourge
of war’.®® During the United Nations Conference on International Organization, in
1945, the United States declared that ‘the intention of the authors of the original
text was to state in the broadest terms an absolute all-inclusive prohibition; the
phrase ‘or in any other manner’ was designed to ensure that there should be no
loop-holes’.”® Furthermore, as Brownlie asserts,’* the inclusion of ‘territorial
integrity or political independence of any State’ in the wording of Article 2(4)
strengthens rather than restricts the prohibition of the use of force.”” This is a
proposition supported by Massa, who observes that the phrase was ‘inserted as a

guarantee for small States to reinforce the impermissible character of recourses to

% Stone (n 63), 95.
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force against a State’.”® The narrow interpretation of Article 2(4) is therefore an
attempt to apply the Charter in a manner that provides some legal basis for the
principle of humanitarian intervention. However, any interpretation of Article 2(4)
that suggests military intervention is not a violation of the territorial or political
integrity of a State is, as Schachter posits, only conceivable if using ‘an Orwellian

construction of those terms’.”

This thesis consequently proposes that both the moral and legal arguments for
humanitarian interventions fail to support the creation of a legal norm. The
contention that all people have an obligation to rescue others from situations of
grave dangers lacks legal justification. Indeed, national law specifically moves
away from any legal obligation to rescue others.” Furthermore, the general
reliance humanitarian interventionists place on moral arguments fails to recognise
that international law exists separately from moral theory.”® Moreover, the
existence of a moral argument, however persuasive, does not result in the creation
of law — though it may influence later developments in law. On this basis, the
moral arguments put forward, while valid on a philosophical level, fail to create
the necessary foundation for the argument that humanitarian intervention exists as
an international norm. It is therefore proposed that the legal argument that
humanitarian intervention is permissible under Article 2(4) is tenuous at best and

directly contradicts the intentions made clear in the drafting of the Charter. Thus,
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there exist no moral or legal justifications which would result in the creation of an

international norm of humanitarian intervention.

Authority in Humanitarian Intervention and the Possibility of

Abuse

Under Chapter VII of the Charter, the Security Council may authorise the use of
force where there is a threat to international peace and security; such authorisation
provides any resultant intervention with a legal basis.”” Yet, humanitarian
interventionists propose that an exception — outside the pre-existing exceptions to
the prohibition on the use of force — should be created and which would
encompass humanitarian intervention.”® Such an exception would allow States,
independent of oversight, to determine if and when a humanitarian intervention
was appropriate, with little to stop larger, more powerful States from
‘manipulat[ing] humanitarian concerns and attempt[ing] to use the doctrine as a
weapon against weaker States’.”® It is for this reason that, even where academics
agree morally that humanitarian disasters which ‘shock the conscience of

mankind’” must be stopped, the theory’s failure to require Chapter VII

"7 Charter (n 1), Articles 39-42.
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authorisation has resulted in a rejection of the humanitarian intervention

principle.®

The collective argument for allowing unauthorised humanitarian interventions
does not wholly lack merit; under Article 27(3) of the Charter, the permanent
members of the Security Council hold the ability to veto substantive resolutions
with which they disagree on moral, political, or economic grounds.®! Nakhjavani
asserts that, accordingly, the Security Council can be, and has been, ‘render[ed]

. ineffective’ due to its highly politicised nature, resulting in an inability to act
swiftly or at all.®* Such failure to respond adequately due to political issues was
evident during the Rwandan genocide, when the plan to deploy 5,500 troops to
Kigali® was resisted by the United States partly due to ‘public reactions to the
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debacle in Somalia and the aborted mission to Haiti’™" and as a consequence of

Presidential Decision Directive 25,%°> which noted that peace operations were not

to be the ‘centrepiece of US foreign policy’86 unless in ‘American interests’.®’
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Further, as Teson and Gourevitch comment, many States failed to refer to the
massacre in Rwanda as ‘genocide’ in Security Council meetings in order to avoid
the political ramifications of their policies of inaction.®® Indeed, only after the
Report of the Secretary-General on the Situation in Rwanda was published, did
Security Council resolutions finally refer to ‘genocide’ in Rwanda.®® The refusal
of States to acknowledge that the crisis in Rwanda had escalated to genocide,
when evidence of that fact was apparent,”® was based on attempts to avoid the
political fallout of inaction. Additionally, it delayed real attempts to bring the
crisis to an end, resulting in thousands of deaths.** Rwanda is not, however, the
only instance where the Security Council failed to act due to a political deadlock.
For example, despite the Liberian representative’s repeated calls to add the crisis
in Liberia to the Security Council agenda,® it was never added, with the United
States insisting that ‘the resolution of [the Liberian] civil war is a Liberian

responsibility’.* Moreover, during the crisis in Kosovo, Russia and China used
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250,000 and 500,000 UNSC Res 925 (1994), UN Doc S/1994/925.
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1994 notifying the military adviser to the Secretary-General that an informant suspected that the
hoarding of weapons and military training of men was to facilitate the ‘extermination’ of the Tutsi
people; the same informant noted that Interhamwe troops could kill 1,000 Tutsis in 20 minutes; see
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the threat of veto to ensure that Resolution 1203 (1998) did not authorise the use
of force,* which, humanitarian interventionists argue, was the catalyst for NATO

involvement.*®

Given the effects that both politics and the veto power have had within the
Security Council, humanitarian interventionists such as Eckert maintain that there
must be a legal ability for States to exert ‘the unilateral use of force to achieve a
humanitarian purpose’.’® However, due to political stonewalling in the period
shortly after the Cold War, the determination that a bypass to the system of
Security Council authorisation should exist simply trades an undesirable situation
for an even less desirable set of circumstances. The lack of Security Council
authorisation, as noted by Rytter, results in humanitarian intervention lacking an
‘explicit legal basis’.*” Indeed, without a solid legal foundation, humanitarian
intervention is legitimised only by the argument that there exists a ‘positive moral

*% or ‘moral imperative’® which can be invoked in order to protect the

duty
innocent, or that, in exigent circumstances, humanitarian intervention may fall
under an ‘excusable breach’.'® Without any form of oversight from the

international community before intervention takes place, ‘humanitarian

Cases of ECOWAS in Liberia and Sierra Leone’ [1998] 12(3) Temple International and
Comparative Law Journal 333, 345.

% It should be noted that regardless of a distinct lack of authorisation of the use of force in
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49



intervention [becomes] prone to abuse’, ™ for ‘experience has shown how readily
more powerful states have used the pretext of a higher good to impose their will
and values on weaker states’.’% Indeed, the risk of abuse is made greater by the
fact that the principle of humanitarian intervention lacks a ‘coherent legal
regime’,’% which allows States to use vague moral concepts to hide their true
intentions.’®* States have utilised vague humanitarian grounds to justify
intervention with the intention of colonisation before;’® however, in response to
such previous abuses, nothing has been done to remove the prospect of similar
abuse in its formulation.!® Accordingly, the creation of a humanitarian
intervention exception would risk the creation of a hierarchical State system
similar to that in colonial times, in which “civilised” States, viewed as the
protectors of human rights, would intervene in “less civilised” States for the
latter’s own protection.’®” The likelihood of such a humanitarian intervention
principle being abused is further supported by the fact that States have abused the
right of intervention in well-structured legal principles such as self-defence. As
will be noted in Chapter Four, the United States 1965 intervention in the
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Dominican Republic™® and 1983 intervention in Grenada, which were justified as

operations for the protection of nationals abroad, but were actually based on the
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United States hoping to be able to influence the States’ political structures.'®
Thus, as Chesterman notes, providing further opportunities for intervention with

little legal structure would only result in the creation of a dangerous norm.*'

Brownlie’s assertion that ‘no genuine case of humanitarian intervention has
occurred, with the possible exception of the occupation of Syria in 1860 and
1861°"" may sound exaggerated; yet, the reality of how open to abuse
humanitarian intervention is must be confronted, for ‘the fact that the use of force
for humanitarian purposes is susceptible to abuse and may lead to casualties is too
important to ignore’.? While humanitarian interventionists may argue that every
norm is prone to abuse, and that States could just as easily abuse the right to self-
defence or other justifications for the use of force, it must be considered, as
Hipold notes, that the ‘the problem [of abuse] is particularly pressing in cases
where a satisfactory control mechanism is lacking’.'*® The lack of Security
Council authorisation for humanitarian intervention means that there is a
definitive absence of any form of control mechanism; thus, while the Security
Council may, at times, work ineffectively, it at least provides a ‘safety net’ of
supervision that humanitarian intervention does not. The more pragmatic response
to concerns over Security Council ineffectiveness would surely be to address the

factors which result in delays, such as those seen during the Rwandan genocide
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and the crisis in Kosovo, and to create a system to limit the effects of over-

politicisation and veto power.***

Conclusion

At the end of the Second World War the international community was in a state of
shock.™*® Years of war had left economies in ruins, the populations of nations
scarred, and infrastructure devastated.'® It was on this basis that international law

began to become more centred on the individual,**’

particularly with the inception
of the Charter, which ushered in greater respect for fundamental rights and
freedoms.’® Moreover, the Charter emphasised the importance of maintaining

international peace and security universally.™

As a consequence, humanitarian
interventionists found that individuals could be placed at the centre of
sovereignty; with sovereignty being ‘limited by human rights’ and ‘from the
outset determined and qualified by humanity’.**> Upon this basis States gain not
only their sovereignty from the individual but also rights and responsibilities.***
Only where a State fulfils its responsibilities to its people can it maintain its rights

to non-intervention and protection from the use of force;'*> when States fail to

afford citizens their fundamental rights or fail to protect them, their rights to non-
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intervention disappear.? It is at this point, where theoretically a State’s rights are
withdrawn, that humanitarian interventions may occur.* On the basis that the
State no longer has a right to non-intervention, there is no need for intervention to
be authorised by the Security Council for the State has failed in its duties.
Furthermore, authorisation is disregarded due to the presumed weaknesses and
past failures of the Security Council to remain effective.'?® Past failures to prevent
over-politicisation'®® and misuse of the veto power'?’ are used as reasons for
avoiding the possible prolonging of humanitarian crises and Security Council
authorisation is ignored completely. However, the failure to obtain Security
Council authorisation provides greater opportunities for long-term damage to
occur through the abuse of the humanitarian intervention principle. Moreover, a
lack of oversight and vigorous debate results in the ability for States to take
unilateral action under the guise of humanitarian grounds while using
humanitarian intervention as a ‘high-sounding and convenient tool for
maintaining, and yet concealing, their dominance and their supremacy’.*?® It is
upon this understanding of humanitarian intervention that Chapter Four analyses
various proposed humanitarian interventions, their premises and their legal

justifications.
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Chapter Four:

Humanitarian Intervention in Practice
Introduction

Academics suggest that between the creation of the United Nations Charter in
1945 and 2001, when the principle of the responsibility to protect was first
proposed, various humanitarian interventions occurred which created the
necessary State practice to result in humanitarian intervention becoming custom.!
In order for any form of custom to have developed, there must have been both
‘extensive and virtually uniform’ State practice, and evidence of opinio juris.?
However, what can be seen from the interventions which have taken place is that
State practice has been far from extensive, with only two or three possible
humanitarian interventions taking place in that time. Additionally, State practice
varied drastically between interventions, in both method and reason for
intervention.® States have assiduously refrained from naming humanitarian
intervention as the legal justification for their intervention;* instead, States have
relied mainly upon the justification of self-defence, indicating that they

understood that humanitarian intervention as a political, not legal, concept and
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therefore inadmissible as a legitimate justification for intervention.® Furthermore,
while States did cite, mostly in political terms, humanitarian aims among the
reasons for such interventions, at no point was humanitarian intervention used as
the sole reason for action. It follows that no custom of humanitarian intervention
could have been created and, therefore, humanitarian intervention as a concept is

only a moral theory based upon no law.

Of all the interventions which took place, it is proposed that only two, Iragq and
Kosovo, qualify for what may be considered humanitarian intervention. Both
circumstances, however, ‘lack the necessary opinio juris that might transform the
exception into the rule’.® While custom can develop over a short period of time, as
in the case of space exploration, there is still a requirement that there is
consistency across the States participating and the existence of opinio juris.” This
chapter will review the various suggested humanitarian interventions in two
sections; first, interventions during the Cold War and before 1990, and secondly
those between 1990 and 2001. In examining the interventions of the latter half of
the twentieth century, this thesis will determine whether any custom in relation to
humanitarian intervention could have been formed through State practice and

opinio juris.
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Humanitarian Interventions prior to 1990

Belgian Interventions in the Congo

During the 1960s, Belgium intervened in the Congo on two separate occasions:
the first, in 1960, was shortly after the Congo declared independence;® and the
second intervention was undertaken with the United States, in 1964.° Military
discontent, caused by racial tensions, came to a head shortly after the Congo
declared independence from Belgium®® with the mutiny of the Force Publique.™
Within days the country was in chaos and both European and Congolese citizens
were the victims of murder, assault and rape.'? In response to the mutiny and
violence, Europeans began to panic and flee to Elizabethtown and Stanleyville.*®
On 10™ July 1960, Belgian forces already stationed within the country were
ordered to take control of cities in an attempt to halt the progress of violence and,
in addition, further Belgian troops were sent to continue to ensure order.* The
Congolese reaction to the Belgian intervention was far from positive; the
Congolese government sought assistance from the United Nations in relation to
what it termed ‘an act of aggression’."® Following debate at the 873" meeting of

the Security Council on 13™ July 1960, a unanimous resolution was passed,
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