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CHAPTER ONE 

1. Foucault, M. (1977) Discipline and punish: the birth of the 
prison, London, Peregrine Books, 235, 236. 

2. See, eg, Sereney, G. (1977) Into that darkness, London, Picador.. 
Survivors described how the regime of Treblinka improved under its 
last warden, Stangl, who would not tolerate infractions of the law 
or internal regulations despite the camp's raison d 1 etre being to 
exterminate its inmates. 

3. Bottomley, A.K., Pease, K. (1986) Crime and punishment: 
interpreting the data, Milton Keynes, Open U.P., 110-111. 

4. McConville, S. (1981) A history of English prison administration, 
Vol.1, 1750-1877, London, Routledge and Kegan Paul, passim; 
Radzinowicz, L., Hood, R. (1986) A history of English criminal 
law, Vol.5, London, Stevens, passim; Cornish, W.R., Hart, J., 
Manchester, A.H., Stevenson, J. (1978), Crime and Law in 
nineteenth century Britain, Dublin, Irish U.P., 71-87. 

5. Fraser v Mudge 1975 3 All ER. 78. 

6. R v Board of Visitors of Hull Prison ex parte St. Germain 1979 
1 All ER. 701. 

7. Quinn, P.M. (1972) "No place for man", Prison Service Journal, 
April, 9. 

8. Quinn, P.M. (1978) "High security prisons", Letter to the editor, 
The Times, 3 April. See, too, McDermott, K., King, R.D. (1988) 
"Mindgames: where the action is in prisons", 1988 Brit. J. 
Criminal., 357, 369. 

9. Marin, B. (1983) Inside justice, London, Associated U.P. 

10. Home Office (1988) "Private sector involvement in the remand 
system", London, H.M.S.O. Cm.434. 



CHAPTER TWO 

1. See, for example, Fitzgerald, M. (1977) Prisoners in Revolt, 
London, Penguin, 25-37. 

2. Home Office (1979) "Report of the coiiiiilittee of inquiry into the 
United Kingdom Prison Services" (The May Report), London, HMSO, 
Cmnd 7673, 90. 

3. A memorandum to all governors and regional directors, dated 
12 July 1988, informed them that a working party had been set up 
to examine the present organisational structure of the Service 
(Pilling, J.G. (1988) Shared mail' box memo 90/1988. This was 
later confirmed by way of H.O.P.D. (1988) Notice to staff 38/1988. 

4. The demarcation between governor grades and prison officers was 
formally removed with the introduction of a unified grade 
structure with the implementation of the "fresh start" system of 
management during 1987-1988. Prison service grades 1 to 5 
presently carry out the functions formerly ascribed to the 
"governor grade". 

5. 15 to 16 Geo. 6 and 1 Eliz. 2 Ch.52. 

6. Prison Act 1952 ss.1-5. 

7. Prison Act 1952 s.6. 

8. Prison Act 1952 ss.7-11. 

9. Prison Act 1952 ss.12-32. 

10. Prison Act 1952 ss.33-38. 

11. Prison Act 1952 ss.39-42. 

12. Prison Act 1952 ss.43-46. The sentence of borstal training was 
abolished by the Criminal Justice Act 1982. A new sentence of 
youth custody was created by that statute. The Criminal Justice 
Act 1988, introduced the so-called unified sentence for young 
offenders and the distinction between Youth Custody Centres and 
Detention Centres was abolished. 

13. The literature on these temporary prisons is sparse. The 
outstanding exception is Evans, R. (1981) Rollestone, London, Home 
Office Prison Department, which presents a meticulous account of 
that prison 1 s short life. An account of the maintenance of 
discipline and control there is to be found at 64 et.seq. 

14. Leishing, F.M. (1980) Prison governors• handbook, London, HOPD. 

15. Zimbardo, P. (1972) "Pathology of imprisonment" in Society, 
Rutgers State University Press, 4-8; Zimbardo, P. (1973) "A 
Pirandellian prison", New York Times, 8 April 1973; Honey, C., 
Banks, C., Zimbardo, P. (1973) 11 Interpersonal dynamics in a 
simulated prison", International J. of Criminal. and Penology, 
60-97. 
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16. A code of discipline for prison officers is established under 
Prison Rule 84 (The Prison Rules, 1964, SI 1964 No.388). 

17. Zellick, G.J. (1981.1) 11Prison rules and the courts11
, 1981 Crim LR 

602; Zellick, G.J. (1982.1) "Prison rules and the courts: a 
postscript", 1982 Crim LR 575. The classification is borrowed and 
adapted by Walker, N.D. (1985) in Sentencing: theory, law and 
practice, London, Butterworth, 182. 

18. See, eg, Williams v Home Office No.2 1981 1 All ER 1211 which will 
be examined in Chapter Three(4). 

19. R v Secretary of State for the Home Department ex parte Herbage 
(No.2) 1987 2 WLR 226 at 241 per Purchas, L.J., who was 
contemplating Order 53 RSC relief. For a discussion of the point 
see Jowell, J. and Lester A. (1987) 11Beyond Wednesbury: 
substantive principles of administrative law11 1987 PL 368 at 378. 

20. Pullen v Prison Commissioners 1957 3 All ER 470. 

21. Weston v London County Council 1941 1 All ER 555. 

22. Pullen v Prison Commissioners, n.20 supra, per Lord Goddard C.J., 
471. 

23. See Prison Rule 7 and HOPD circular instruction 19/1981, 
para 3( iii). 

24. See, eg, Cohen, S. and Taylor, L. (1978) Prison secrets, London. 
NCCL/RAP. 

25. Hansard, Vol.l7, 6th series, 1981-82, c481. 

26. Cartoon in The Grendon Rag, Christmas, 1984. Cohen, S. and 
Taylor, L. (1976)op.cit. wrote of "rules about rules about rules". 

27. Blom-Cooper, L., Zellick, G.J. and Barton, H. (1982) Prisons: a 
reprint from Halsbury 1 s laws of England, London, Butterworth 
at 728. 

28. Young, H. (1982) "The department of civil liberties" in The Home 
Office - perspectives on policy and administration, London, Royal 
Institute of Public Administration, 86. 

29. Davies, N. (1983) "Gaol visit ban on Gerry Adams", The Guardian, 
29 July 1983. 

30. Home Office Prison Department (undated, but post-1983) The Prison 
Department: some general information for people working in 
prisons, Wakefield, Prison Service College, 20. 

31. Raymond v Honey 1982 1 All ER 756 per. Lord Wilberforce at 760, 
761. 

32. The Order was cancelled by circular instruction 62/1983. 

33. R v Governor of Wormwood Scrubs Prison ex parte Anderson 1984 
1 All ER 920. 

6 



\,.­
I' 34. The simultaneous ventilation rule remains extant in respect of the 

expression of grievances to all but lawyers (Standing 
Order 5B34j). It may be abolished after the 1989 amendments to Prison RuleE 

35. Silver v UK European Court of Human Rights, Vol.61, Series A 
(publications of the Court), 25 March 1983. 

36. A feature of the implementation of Rule 47 is that women prisoners 
are disciplined twice as frequently as their male counterparts 
(NACRO, 1986) and that officers in open prisons place inmates on 
report twice as frequently as their colleagues in closed prisons 
(Jones and Carnes, 1977). (NACRO (1986) "Offences against 
discipline in women's prisons", information leaflet, London, 
NACRO; Jones, M., Carnes, P. (1977) Open prisons, London, 
Routledge and Kegan Paul, 212, 213). Charges may be dealt with at 
a number of levels. In Young Offender Institutions (not primarily 
the subject of this study) they may be dealt with as "minor 
reports". This means that the more trivial will be heard by 
senior wing staff acting under the governor's delegated authority. 
A circular instruction places a limit on this authority (Circular 
Instruction 23/1983, Annex A). Young Offender Institutions do not 
have to operate a minor report system but the circular prevents a 
governor discontinuing one that is in existence without the prior 
permission of his Regional Director (Circular Instruction 23/1983, 
para.1). An internal management survey of the use of minor 
reports at one Detention Centre conducted between 2 and 23 
February 1987 revealed that of the 26 charges brought, 25 were "in 
any way offends against good order and discipline" under paragraph 
20 of the then Detention Centre Rule 50 (Unattributed (1987) 
"Minor reports": briefing paper prepared for the governor of 
H.M.D.C. Medomsley, 17 March, internal circulation). Perhaps 
because of its relative informality and the relative triviality of 
the minor reports system, there has been little criticism of it, 
yet it is here that unsophisticated young inmates are often at 
their most vulnerable. The circular requires such reports to be 
dealt with "in a properly constituted manner" (Circular 
Instruction 23/1983, para.2). There is not total compliance with 
this and since young offenders tend not to challenge there remains 
a "dark figure" of adjudications that may go awry. An example 
might be that when the writer observed a hearing at a Youth 
Custody Centre in 1983, the assistant governor opened the 
proceedings with the words "I'm going to fine you lad. Now why do 
you think I'm going to do that?" The record of the hearing was 
rudimentary, yet no impropriety would have been evident to one 
inspecting it. The circular requires the governor to monitor the 
minor report system but, if he discovers that the hearings have 
not been conducted properly, or he is dissatisfied with the 
awards, he is simply urged to "raise the matter with the staff 
concerned" (Circular Instruction 23/1983, para.6). 

37. Zellick, G.J. (1982.2) "The offence of false and malicious 
allegations by prisoners", 1982 Brit. J. Criminal. 21. 

38. The Prison Rules 1952, 1952 SI 1045. 
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39. One local authority goes so far as to publish a list to those in 
its care of what may constitute an offence against them by staff 
an advises how a remedy may be sought. ("Guide for children in 
care" - undated) Durham County Council). 

40. R v Cairns and Croft 1974 Crim LR 674. 

41. Zellick, G.J. (1982.2) op.cit. at 25. 

42. Hansard, Vol.S, 6th Series, written answers c.88. 

43. Home Office (1985) Report of the committee on the prison 
disciplinary system (The Prior Report), Vol.l, paras. 7.51-7.72. 
London, HMSO, Cmnd. 9641-1. 

44. R v Board of Visitors of Thorp Arch Prison ex parte de Houghton, 
16 October 1987, QBD (hereinafter cited as ex parte de Houghton). 
The dicta of Bingham L.J. are taken from the transcript, (ex parte 
de Houghton may be found at Lexis C0/407/87(13)). 

45. ex parte de Houghton, supra, per Bingham L.J., transcript, 10. 

46. HM Chief Inspector of Prisons (1987) A Review of prisoners' 
complaints, London, Home Office, 83. See generally 82-83 and 92. 

47. H.O.P.D. (1988) Minutes of the second meting of the Working Party 
on Grievance Procedures in Prison, 4 October, internal 
circulation. 

48. Marin, B. (1983) Inside Justice, London and Toronto. Associated 
Universities Press, Sl-53. 

49. Hobhouse, S., Brockway, F. (1922) English prisons today, London, 
Longman and Green. 

SO. Quinn, P.M. (1980) "The carrot and the stick", joint address to 
the 1980 annual conference of assistant prison governors, Torquay, 
(with Morgan, R.) unpublished. 

51. Hicks, J. (1985) in Carlen, P. (ed) Criminal Women, Oxford, Basil 
Blackwell at 134. 

52. Bryans, S. (1986) "Institutional misconduct", M.Phil. thesis. 
University of Cambridge, at appendix B. 

53. Cretney, S.M. (1986) "The (Prior) Committee and its recommenda­
tions", text of address given at a NACRO seminar, 9 June 1986, 4. 

54. Mandaraka-Sheppard, A. (1986) The dynamics of aggression in 
women's prisons in England and Wales, Aldershot, Gower, 81-82. 

55. Marshall, J. (1974) How to survive in the nick, London, Allison 
and Busby, 88. 

56. Barlow, L. (1985) The Abolitionist, No.l9, London, RAP/PROP, 20. 

57. Padel, U., Stevenson, P. (1988) Insiders, London, Virago, 10. 
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58. 

59. 

60. 

61. 

62. 

63. 

64. 

65. 

66. 

67. 

68. 

X 69. 

Anderson, J.M.H. (1984) interviewed in The Abolitionist, December 
1984, RAP/PROP, 22. 

Unattributed letter (1986) The Abolitionist, No.21, London, 
RAP/PROP, 17. See too Mandaraka-Sheppard, A. (1986) ibid. 

Hall, J. (1937) "Nulla poena sine lege", 47 Yale L.J. 165. 

Sunday Times v UK 1979 2 EHRR, paras.47-49. See too Duffy, P.J. 
(1980) "The Sunday Times case: freedom of expression, contempt of 
court and the European Convention on Human Rights", 1980, 5 Human 
Rights Review, 17 at 19-27. -----

Walker N.D. (1985) Sentencing: theory, law and practice, London, 
Butterworth at 185. 

See generally Zellick, G.J. (1980) "Prison offences", 1980, 
Brit. J. Criminal. 337 and Zellick, G.J. (1981.2) "Penalties for 
disciplinary offences in prison", 1981 PL 228. 

King, R.D., Elliott, K.W. (1977) Albany: birth of a prison, end of 
an era, London, Routledge and Kegan Paul, 139. 

In 1983, the writer observed a disciplinary hearing held at a 
youth custody centre. The inmate had been charged under Youth 
Custody Centre Rule 50.20 (the equivalent of Prison Rule 47.20). 
It was alleged that he had been eating apples in his cell. The 
centre has large orchards and the unwritten rule was to inhibit 
"scrumping". The accused pleaded guilty but, in mitigation, 
stated that he was newly sentenced'and had only recently arrived 
there. At his previous remand centre, the local rule was that 
fruit could only be eaten in cells. 

Mandaraka-Sheppard, A. (1986) op.cit. 79. See too Hill, M., 
quoted in Cohen, S., Taylor, L. (1978) op.cit. 21. 

Mandaraka-Sheppard, A. (1986) op.cit. 86 noted that at Styal 
Prison, prisoners were not allowed to wear shoes at adjudication. 
A similar "rule" prevailed at Manchester prison when the writer 
last checked (1986). At Cornton Vale prison, in Scotland, the 
"rule" is reported to apply only to those prisoners who are under 
21 (Dobash, R.P., Dobash, R.E., Gutteridge, S. (1986) The 
imprisonment of women, Oxford, Basil Blackwell, 149). When the 
present writer visited Dartmoor prison in 1983, he discovered that 
prisoners segregated under punishment were not allowed to walk 
upon black squares painted on the floor of the wing (see 
photograph overleaf, kindly supplied by Mr. John May, Governor, 
HMP Dartmoor) • 

Stevenson, P. (1988) Letter to the editor, The Guardian, 10 August 
1988. 

H.O.P.D. (P.2. Division, 1979) "Report of the working party on 
open prisons". Internal circulation, reference PDG/68/104/7/20, 
at 20. 
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70. Genders, E., Player, E. (1986) "Age m1x1ng in women's prisons: 
revised final report to the Home Office". Oxford, University of 
Oxford Centre for Criminological Research, 128, 129. Unpublished. 
See, too, H.O.P.D. (1981) circular instruction 31/1988, 
particularly paras. 19-23. 

71. Home Office (1987) HM Chief Inspector of Prisons Report of an 
inquiry into the disturbances in prison service establishments in 
England between 29 April and 2 May 1986. London, H.M.S.O. Cmd. 
1987.42 at 13. See too 18-20. 

72. H.O.P.D. Standing Order 3D14. 

73. Prison Rule 48.1. 
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74. Prison Rule 48.4. 

75. Prison Rule 48.2. 

76. See Quinn, P.M. (1985) "Getting lawyers into prison", Legal 
Action. December, 10, and H.O.P.D. circular instruction 27/1984, 
para.4. 

77. H.O.P.D. Standing Order 3D12A. 

78. H.O.P.D. Circular Instruction 27/1984, para.2. 

79. H.O.P.D. Circular Instruction 27/1984, para.6. 

80. a) escaping or attempting to escape from prison custody, 
b) assaulting an officer, 
c) doing gross personal violence to a person not being 

an officer. 

81. In practice, the governor informs his regional director (H.O.P.D. 
Circular Instruction 18/1981). 

82. a) mutiny, 
b) incitement to mutiny, 
c) doing gross personal violence to an officer. 

83. H.O.P.D. Standing Order 3D27D. 

84. Prison Rule 51.2. 

85. R v Dartmoor Prison Board of Visitors ex parte Seray-Wurie. 1982 
The Times, 5 February. 

86. Prison Rule SO. 

87. Prison Rule 4 requires that a system of privileges be established 
in each institution. 

88. An award of cellular confinement may only be made if the medical 
officer has certified the prisoner to be in a fit state of health 
(Prison Rule 53.2). 

89. H.O.P.D. Standing Orders 3D28b and 3D30. 

90. Prison Rule 54.1. 

91. Prison Rule SOg i and ii. 

92. Prison Rule 51.4. 

93. Prison Rule 55.1. 

94. Prison Rule 55.2. 

95. P3 and P4 are the Home Office divisions that deal with different 
aspects of adjudication policy. 
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96. H.O.P.D. Standing Order 3D34. 

97. H.O.P.D. Circular Instruction 2/1988. 

98. See Rutherford, A. (1983) "Prison justice", 1983 P.L. 568 at 572. 

99. Williams v Home Office 1981, 1 All ER 1151 and Williams v Home 
Office (No.2), 1981, 1 AllER 1211. Seen. 17 supra. The case 
will be examined in Chapter Three(4). 

100. R v Board of Visitors of HM Prison Gartree ex parte Sears, 1985, 
The Times, 20 March. 

101. Ghandi, S. (1986) "Prisoners' rights", Legal Action, April, 50 at 
51. Ghandi cites R v Commissioner of the Metropolitan Police 
ex parte Nahur (1983), The Times, 28 May, in support of this 
contention. 

102. Ghandi, S. (1986) ibid. 

103. See, eg. that part of the text supported by n.128, Chapter 
Three(4). 

104. H.O.P.D. Circular Lnstruction 25/1973. 

105. H.O.P.D. Circular Instruction 19/1981 (since cancelled and 
replaced by Circular Instruction 1/1988). 

106. H.O.P.D. Circular Instruction 1/1988. 

107. Tweedie, J. (1972) "One over the eight", The Guardian, 6 November 
1972. 

108. Tettenborn, A.M. (1980) "Prisoners' rights", 1985, P.L. 74. 

109. Hamner, C. (1986) Private correspondence with the writer, dated 
17 September 1986. 

110. Plotnikoff, J. (1987) "Prisoners' catch twenty two", Legal Action, 
May 1987, 8. Cf. Mandaraka-Sheppard (1986) op.cit., n.61 supra. 

111. Ditchfield, J. , Duncan, D. ( 1987) "The prison disciplinary system: 
perceptions of its fairness", 1987, 26 Howard J. 122 at 126. 

112. Logan, A.D.W. (1982) "Prisoners' rights", 1982 PSJ No.47 at 13. 
See too Plotnikoff (1987) ibid. 

113. Letters from a governor (now retired) sent to P3 division of Home 
Office dated 28 August 1984 and 30 August 1984. The letters were 
seen by the present writer during a visit to the division. 

114. Cohen, S., Taylor, L. (1978) op.cit. 20. 

115. Young, H. (1982) op.cit., postscript. 

116. Leigh, D. (1980) "How ministry hardliners had their way over 
control units", The Guardian, 8 April 1980. 
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117. Home Office v Harman, 1981 2 AllER 349 per Lord Denning, at 364. 

118. Ellis v Home Office 1953 2 All ER 149 per Singleton L.J. at 155, 
156. 

119. Duncan v Cammell-Laird, 1942 1 AllER 587. 

120. Conway v Rimmer, 1986 1 All ER 874 per Lord Reid at 880. 

121. Burmah Oil Co. Ltd. v Bank of England, 1980 AC 1090. 

122. Zuckerman, A.A.S. (1981) "Privilege and public interest" in 
Tapper, C.F.H. (Ed) (1981) Crime, proof and punishment: essays in 
memory of Sir Rupert Cross, London, Butterworth, 248 at 270. 

123. H.O.P.D. memorandum dated 11 August 1977, ref. PDG 74 58/20/85. 

124. Silver v UK, 1983. See n.35 supra. 

125. H.O.P.D. Circular Instruction 34/1981. 

126. H.O.P.D. (1981) Communications in prison - a short guide, London, 
Home Office. 

127. H.O.P.D. (1985) Standing Order 4 ("Privileges"); Standing 
Order 3C ("Calculation of sentences"); Standing Order 12 
("Civil Prisoners"); H.O.P.D. (1989) Standing Order 6 ("Work and 
Pay") London, Home Office. 

128. Hansard, Vol.26, 6th Series, 1981-2, written answers c101. 

129. Quinn, P.M. (1985) ''Prison manaqement and prison discipline" in 
Maguire, M., Vagg, J., Morgan,~· (1985) Accountability and 
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130. The current version of Standing Order 4 bears a warning to this 
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Circular Instruction 38/1985 

To: All Prison Department Establishments 

ADJUDICATIONS: REVISED FORMS 256, 1127 AND 254 

This Instruction introduces the revised form 256 which was t~ted in a range 
of establishments in August 1985 and will be brought into use on 1 January 1986 
for the recording of adjudications in all establishments, and the forms 1127 and 
254 which will be introduced shortly. (A copy of the revised F256 is enclosed.) 

2. An initial supply of the revised F256 will be sent direct to establishments 
by the Caxton Store. You will note when you receive them that the new forms 
are not pre numbered. Each charge should be allocated a number which will be 
recorded in a logbook and entered on the F256 (see Annex B for details). Further 
supplies of the form should be ordered from the Store on your monthly stationery 
demand using Form 1715. 

3. A revised version of F254 (Report to Governor of Alleged Offence by Inmate) 
and a revised and combined version of the F1127 and F1127A (Notice of Report) 
are being printed. Supplies of both forms should be available at the Caxton 
Store in April 1985 and will be supplied against stationery orders as soon as 
possible. When received, establishments should take the new forms into use straigr, 
away and any stocks of the existing forms should be used as scrap paper. 

4. The following arrangements will apply for charges laid or hearings commenced 
in 1985 but not completed until 1986: 

a. the space for charge number on all forms should be used to record 
the old case number; 

b. if an old F256 has been started in 1985 for the substantive 
hearing, then the record of proceedings will continue on that form until 
the adjudication is completed; 

c. if the Governor referred a charge to the Board of Visitors in 
1985 which will then begin to be heard by the Board in 1986, the 
Clerk should take the record on the new F256 but using the old case 
number as described in 4a above; 

d. references to Part 6 (box 14) to charge numbers of earlier 
suspended awards should quote the date of the previous award if it 
was imposed in 1985 (ie. before the logbook assigning charge 
numbers was opened) . 

5. Any F256 in use at the end of 1985 will there fore continue to be used; the 
new forms will be used for charges laid in 1986 and for those cases referred to 
the Board or an officer of the Secretary of State where the first hearing by the 
latter corrmences in 1986. 

6. Unused copies of the old F256 and F256A should if suitable be used for scrap 
paper or, if unsuitable, be destrgyed. 
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7. Annexes A and B to this Instruction give deta i ls of the way i n which the 
forms should be completed. Further information on the recording of charges and 
adjudications is to be found in the t-1anual on the Conduct of Ad j ud i ca tions issued 
to all establishments earlier this year with Circular Instructions 2/1 985 and 
19/1985. 

8. For the purposes of this Instruct ion, the word "prisoner" should be taken 
to describe any person in custody in a prison, remand centre, detention centre 
or youth custody centre, and any reference to the Prison Rules to include t he 
equivalent Youth Custody or Detention Centre Rule . 

9. Any queries on this Instruction or the new forms shoul d be addressed t o 
t he contact points in P3 Division, Cleland House, who are a t present Mr s Rolfe 
(01-211 8405) or Mi ss Aye Moung (01-211 8751 ) . 

P3 Division 
Prison Department 
Cleland House 

PDG/81 129/8/6 

I ndex under: Adjudications 

A J BUTLER 

12 December 1985 

Forms 256, 1127 and 254 - issue of r evised forms and ins tructions 
on completion 
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Annex A to 
Circular Instruction 38/1985 

RECORD OF HEARING AND ADJUDICATION FORJ-1 256 - INSTRUCTIONS FOR CO!.PLETIO! 

General Points 

The form (copy attached) should be completed legi bly in black ink. All relevan t 
sections must be fully completed. 

2. A separate form should be used to record the hearing of each charge . If an 
incident results in more than one charge against the same prisoner, a separate 
form should be raised for each charge . Part 3 (Record of Hearing) ma y be 
completed on only one form, but a note should be made in Part 3 of each form to 
indicate which number form contains the full record. If the charges arising 
from a single incident are heard separately, then each F256 wi l l record the 
proceedings separately in Part 3. 

Part 1 

3. When a Notice of Report (Form 1127) is prepared for issue t o a pri soner it 
will be assigned a charge number (see the instructions on the use of the revised 
F1127 at Annex B). This number should be inserted in the box at the top right 
hand corner of the F256 for the Governor's hearing and, if the charge is referred 
to the Board of Visitors, onto the F1127 and F256 for the Board proceedings. All 
documentation relating to a single charge will therefore bear the same charge 
number. 

4. Box 1 - The date of adjudioation will be t he date on which the hearing before 
the Governor or Board opened. The dates of any subsequent resumptions of the 
hearing after adjournments should be recorded i n Part 3. 

5. Box 2 - For the purposes of this form, "Lifer" can be taken to mean all those 
serving indeterminate sentences including young offenders sentenced under Section 53 
of the Children and Young Persons Act. 

6. Box 3 - The details of the charge should include the wording of t he appropriate 
paragraph of the Rule under which the charge has been laid, and then the details 
of the charge using the same wording as that on the form 1127 issued to t he pri soner. 

7. Box 4- When certifying a prisoner before an adjudication, the medical officer 
will always mark two of the three boxes unless the prisoner is unfit for both 
adjudication and cellular confinement. If only the "Fit for adjudication" box . 
is marked, then no award of cellular confinement may be made until the medical 
officer certifies the inmate is fit for it. This section must be signed and 
dated. Space is provided for further certification if required because the hearing 
was adjourned. 

8. Box 5 - the last category ("Other") should only be marked when the adjudication 
is carried out by an officer of the Secretary of State appointed under Pri son 
Rule 51(5) or its equivalent. 
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~Pa:rt 2 - Preliminaries 

9. The time at which the adjudication starts should be recorded in the top right 
i1and corner. The revised form 1127 requires the time issues to be recorded, and 
together the two documents will therefore show how long a prisoner had to prepare 
i1is defence. 

10. Box 6 - If the inmate charged is present, a response must be recorded for 
.;very question. If a prisoner refuses to plead or attend, Box 9 or 10 should be 
,lSed, and Part 3 should show that the proper steps have been taken to advise the 
prisoner of what will happen. If a prisoner asks for legal representation or 
<issistant, the details should be recorded in Part 3 (see paragraph 12 below). 

Part 3 - Record of Hearing 

11. Box 7- This part of the form should be used to record the main points of 
the adjudication; the record need not be verbatim. If further space is required, 
additional sheets of A4 size paper should be inserted inside the cover with the 
charge number from the outer cover written in the top right hand corner. The 
forms 1127 and 254, written statements and any other material produced in evidence 
:3hould also be placed within the cover and all papers joined by a tag through 
the holes provided. 

'12. Part 3 should be used to record the details of a prisoner's application for 
legal representation or assistance, the consideration given to it and the decision 
!~eached. It should also record the steps taken if a prisoner refuses to plead or 
attend; the reason for not proceeding with a charge (see paragraph 14 below); 
<idjournments and the reasons for them; and the date and time of the resumed hearing 
following an adjournment. 

Part 4 - Referrals 

'13. Box 8 - This section is only to be completed on the F256 for a Governor's 
l1earing. Referrals to the Regional Director will include charges described in 
Hules 51(1)c and 52(1). 

Part 5 - Outcome 

14. Box 9 - If a charge is not proceeded with, the appropriate box in this 
section should be ticked and the reason recorded in Part 3. The commonest reasons 
may be that an inmate's EDR passes before the hearing can be completed, or an 
unsentenced prisoner is discharged at court, acquitted or given a non-custodial 
3entence. There may be other cases which fall into this category, eg. because the 
prisoner is medically unfit for adjudication. 

'5. Box 10 - In every case where a prisoner is found guilty of a disciplinary 
offence, he should be asked if he wishes to say anything in mitigation. This 
section should record that he .was given an opportunity to comment and what (if 
mything) he said. 

'5. Box 11 -The number of previous findings of guilt on disciplinary charges in 
1he current sentence should be entered in the space provided. Any case in which 
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the whole award was remitted by the Secretary of State under Rule 56(1), or 
where the finding of guilt was quashed by the order of a court, should be 
excluded. The conduct report should be restricted to the current sentence, it 
should not refer to behaviour during a previous sentence or to previous criminal 
convictions. The prisoner should be given an opportunity to comment on the report 
or to ask questions about it, and this should be recorded. 

Part 6 - Punishment Awarded 

17. Box 12- The duration of any award made should be entered clearly in the 
space provided, as should the length of any period of suspension of an award. It 
should be noted that an award of prospective forfeiture of remissi on (Prison Rule 54 
may not be suspended. A single element of an award (eg. forfeiture of remission) 
may not be partially suspended. 

18. A "blanket" award of forfeiture of all privileges will not nonnally be 
imposed, and the form provides space to record which privileges are affected. 

19. Box 12 should only refer to the disciplinary awards available under the 
relevant Rules, it should not be used to record administrative decisions that are 
not included in the punishments available to adjudicati ons, eg. the disposal of 
exhibits, closed visits, removal from working party, etc. 

20. Box 13 - This section should be used to record whether punishments imposed 
at the same time for separate offences are to run cumulatively (ie. consecutively ) 
or concurrently. 
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Annex B to 
Circular Instruction 38/1985 

NOTICE OF REPORT FORM 1127 and 
REPORT TO GOVERNOR OF ALLEGED OFFENCE BY INHA TE FORM 254 

Form 1127 

When a decision is taken to lay a disciplinary charge, a Notice of Report Form 
1127 will be prepared for issue to the prisoner. The charge will be assigned a 
number which should be recorded in a separate adjudications log book, starting 
with 0001 for the first charge laid from 1 January 1986, continuing in sequence 
and starting from 0001 at each new year. (Non-significant zeros should be 
entered to accord with the method of recording used for statistical purposes on 
Form 1376A.) The log book should record: 

i. inmate' s name and number; 

ii. charge number; 

iii. date on which the charge was laid (ie . on which the 
F1127 was handed to the prisoner; and 

iv. date of the initial hearing of the charge (Rule 48(3)). 

2. Establishments may find it useful to record fUrther information, such as 
the date of the Governor's finding or referral to the Board etc., and any such 
details may of course be included, and who should maintain the record. Separate 
log books may be maintained in establishments with separate units with differen t 
fUnctions (eg. remand centre, local prison, closed youth custody centre). 

3. The form 1127 should then be completed legibly in black ink . 

4. The assigned charge number should be inserted in the space provided in the 
top right hand corner of the F1127, this number will then be transferred to all 
relevant documents associated with that charge. 

5. The time, date and location of the alleged offence should be recorded in 
the spaces provided. The lines after "offence com:ni tted" should then be used 
to record the wording of the appropriate paragraph of the Rule under which the 
charge is laid, for example 

~~~~-~':.~~.P?~~~~~~?':.C:':¥.~t:~~?r:~~~9.c:r:H~~~ 

Contrary to Rule.~7.Para.?.Prison Rules" 

6. The details of the alleged offences should then be recorded, giving 
sufficient explanatory detail to leave the accused in no doubt as to the precise 
nature of the charge against him. This information will be transferred to Box 3 
of form 256 (see paragraph 6 of Armex A to this Instruction), and should therefore 
be clear but concise. This is not the place for the r€porting officer's full 
statement of evidence. 
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7. When completing the form, it should be checked that the details of the 
charge disclose an offence under the specific paragraph of the Rule quoted, and 
tha t a general -paragraph is not used where a more speci f i c charge could be laid. 
A charge involving the possession or passing of a controlled drug should be laid 
under paragraph (7) or (8), not (20), as it will be noted from the revi sed form 
1376A (see Circular Instruction I ) that there i s now provision t o record 
drugs related offences. (The only circumstances i n which paragraph (20) is 
appropriate for a drugs-related offence are those described i n Circular 
I nstruction 17/1983 of wilfully encouraging others to commit a drugs of fence; 
these are likely to be rare and there is no provision for t he stat i stical recording 
of such cases. ) 

Form 254 

8. This form has been revi sed and expanded to allow it t o be used for the 
officer ' s statement of evidence should a disci plinary charge be laid . 

9. The charge number from the adjudicati ons l og book should be i nserted in the 
t op r ight hand corner i f the prisoner is subsequently placed on report . If after 
consideration of the circumstances and consultation i s appropr i at e (Standing 
Order 3D 6c refers ) it is decided that di s ciplinary action i s not necessary, then 
t his s pace should be left blank. 
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1 

2 

Cha"ge ·I 
Number ~---------~ 

RECORD OF HEARING AND AD3UDICA TION 
Part 1 (To be completed in BLOCK CAPITALS before the hearing) 

Establishment : HM 

Date of Adjud ication --------------------------- ------------------­
(Commencement) 

Inmate's Surname ____________ _ First Name(s ) _ _ _________ _ 

Number----- --------- Determinate Sentence/Lifer/Unsentenced/Non Criminal • 
*delete whichever is not applicable 

3 Details of the charge (as recorded on F 1127) 

r, 
I 

\ 

Name of Reporting Officer Rank 

4 Certification by Medica l Officer: Please TICK appropriate box(es) 

5 

D Fit for cellular D D 
Fit for adjud ication confinement Unfit (give details below) 
Any relevant medical /psychiatric observations: 
(a separate report should be attached if appropriate) 

Signature of Medica l Offi cer - --- - - - - --------

Adjudicated by Governor D 

Board of Vis itors D 

Deputy Governor or other D 
Governor grade 

(please specify) 

Other D 

Date------- -

If adjudication is conducted by a non-governing governor, please give reason : 

If ' other ' (eg: Regional Director under Prison Rules 51 (5).) Please specify grade and reasons. 
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Pert 2 PRELIMINARIES Time commenced: hours@ 

Once the inmate has been identified as the accused, he should be asked the following questions : ~ 
(Please TICK sppropriste box} 

Have you received the Notice of Report form F 1127 

2 Have you received F1145 

3 Do you understand the procedure 

CHARGE TO BE READ OUT AT THIS STAGE 

4 Do you understand the charge 

5 Have you made a written reply to the charge 

6 Have you had sufficient time to prepare your answer 

7 BOARD OF VISITORS ONLY Do you wish to apply for lega l representation 
or assistance 

8 How do you plead: Guilty D Not Guilty D 

9 Not guilty owing to refusal to plead D 

10 Not guilty -Inmate refused to attend D 

Part 3 RECORD OF HEARING 

Yes No 

D D 

D D 

D D 

D D 

D D 

D oc-~ 

D D 

Continue on loose sheet(s) if necessary. Write charge number in top right hand corner of each 
additional sheet and attach to inside of cover on completion . 
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0a 
Part 4 REFERRALS ( Governor's hearings only) 

D Charge referred to Regional Director Date 

- D Charge referred to police Date 

Police decide to prosecute D Date 

Police decide not to prosecute D Date 

Charge referred to Board of Visitors D Date 

Part 5 OUTCOME 

9 

c· Date _____________________ __ 

Charge proved D Charge dismissed D 
10 If the finding was one of guilt , prisoner's plea in mitigation: 

(If none, state none) 

Charge not proceeded 
with (give reason in Part 3 

1 1 Report on conduct and previous disciplinary record during the current sentence : 

D 

Number of previous disciplinary reports (Findings of guilt only) -----------------
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Part 6 PUNISHMENT AWARDED 
2 If auapended 

atete for how long 
(max 6 montha ) 

Caution t ick 
r~~~-· ~!~ ~~ -· ... ;: ·~~ 

Forfeiture of remiss ion days 

Prospective forfe iture of remiss ion days 
f;, ····-... ~ ~ ~--~~t· .. , -

Cellular confinement/confinement to room days 

Exclusion from associated work days 

Stoppage of earnings days 

/amount 

Forfeiture of pr ivileges 

Remand or tr ial privileges; ie days 

Canteen/fac ilities to purchase/use of private cash days 

Assoc iat ion/dining/recreation/entertainment/classes days 

Tobacco days ~--'--

Publicat ions days 
r---

Radio days 

Occupations in cell days 

Possessions in cell days 

Reduction in grade (DC) days 

Removal from activity (DC/YCC) tick 

Extra work (DC/YCC) days 

Removal from w ing/unit (DC/YCC) days 

Other punishment, please specify 

3 If the award above is consecutive to another, 

insert other charge numbers : ------------------ --------­
If the award above is concurrent with another, 

insert other charge numbers: 

4 D D Are there any ex isting suspended awards tick box No Yes 

If yes : Charge number Action taken 

5 INMATE INFORMED OF AWARD AND ACTIVATION 

Signature of Governor/Chairman 

Name (use block capitals} Date _____ _ 

Signature of other member 

Name (use block capi tals} Date _____ _ 

Signature of other member 

Name (use block capitals} Date 

Finding and award , if any, entered in record (F1150) 

Officer's Signature Date 
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NOTICE OF REPORT 

Name 

You have been placed on report by Officer 
for the following alleged offence committed :-

Time hrs 

Place ......... .... ..... . 

Offence committed . 

Contrary to Rule 

Details of alleged offence 

Charge 
Number 

...... No .. 

Da te ... 

Para ...... Prisnn* / YCC* / DC* Rules 

Your case will be heard at an adjudica tion at... . . hrs on 
before the Governor/Board of Visitors* when you w ill be given every opportun ity to make your defence. If you 
wish to write what you want to say, you may do so on the back of th is form . 

Issued at .......................... . ..... hrs Da te 

* Delete if inapplicable 

F1127 (Rt v. l2/ 85) 
F1127 1Aev 12/ ll&l 35711 2/fn XLYS 162 
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EXPLANATION OF THE PROCEDURE AT A HEARING OF A DISCIPLINARY 

CHARGE BY A GOVERNOR OR BOARD OF VISITORS 

When you appear before the Governor or the Board of Visitors* at the hearing of a disc iplinary charge the 
procedure will be as described below. Statutory Ru les about discipline are set out in your copy of the General 
Informati on Booklet for Prisoners. If you want any advice before the hearing about the procedure, ask your 
officer about it . 

1. The Governor will ask you whether you received the notice of Report (Form 1127) showing the 
Chairman 

charges(s) against you. 

2. You will be asked wh ether you have received this card which explains the procedure at the hearing of a 
charge. If you do not understand the procedure then you should say so. 

3. The charge( s) will be read out to you. If th ere is any difference between the charge(s) read out and the 
charge(s) on the Notice of Report, or if you are in an y doubt about any charge, t his will be your opportunity 
to say so. 

4. You will be asked whether you have had enough time to prepare your defence to the charge(s). If you 
consider you need more time, you should say so and give your reasons so that it can be considered whether 
the hearing should be adjourned to allow you more tim e. 

5. You wi II be asked whether you have made a written answer to the charge. 

6. If the hearing is before the Board of Visitors, you may ask the Chairman if you can be legally represented 
or assisted by a friend or adviser. The panel will consider your request and if they agree to it the hearing may 
be adjourned to a suitable date. If a request for legal representation is granted by the panel the Governor will 
allow you facilities to contact a solicitor of your choice. If you do not know a solicitor who will act for you the 
legal aid designated officer will show you the Law Soc iety's regional legal aid sol icitors list so that you may 
choose a solicitor. Your solicitor will advise you about how his costs might be met from the legal aid fund. 

7. If a request for legal representation or assistance is refused the panel will almost certainly wish to proceed 
with the adjudication and you should be prepared for this. 

8. The Governor will ask you, taking each charge separatel y if there is more than one, whether you plead 
Chairman 

guilty or not guilty. You will be treated as having pleaded 'Not guilty' unless you plead 'Guilty '. 

9. The officer who reported you will give his evidence. You will be allowed, after the off icer has completed 
his statement, to question him on what he has sa id or on any releva nt matter. 

If there are any witnesses in support of the charge(s) against you they will give their evidence, and you will 
be allowed to question them also . 

Governor. You may be required to put your questions through the 
Chairman 

Do not argue with witnesses. If you do not feel able to frame questions to bring out your point, explain it 

to the Governor, who will assist you by asking them for you. 
Chairman 

'In practice, the adjudication will be conducted by a panel of between 2 and 5 members of the Board . 

F 1145 (Rev 3/85) 
133 



10. You wi II then be invited either to: 

(a) make your defence to the charge(s)- if you have not pleaded guilty ; 

or 

(b) offer an explanation of your conduct and say why you th ink you should be trea ted leniently­
if you have pleaded guilty. 

11 . This will be the time for any written statement you have mad e of your defence or in explanat ion to be 
read out; and- unless you want to call witnesses - for you to com ment on the evidence given and point out 
anything you think is in your favour. 

12. If you want to call witnesses, ask for permission to call them and say who t hey are, even if you have 
named them before the hearing. 

If they are witnesses in your defence, say what you believe the ir evidence will prove. If t he Governor 
Cha irman 

is satisfied that the ir evidence may help to establish exactly what happened , the witnesses will be called (but 
remem ber that witnesses who are inmates cannot be compe ll ed to give evidence) . 

You will be allowed to question the witnesses on their evidence or any relevant matter, and they may also 
be questioned by others present. 

13. After your witnesses have been heard you will be given the opportunity to say anything further about 
your case, to comment on the evidence and point out anything you think is in your favour. 

14. Th1 Governor will announce the finding of gu ilty or not guilty for each ch arge. 
Chairman 

15. If you have pleaded not guilty but are found guilty , the Governor will invite you to say, before any 
Cha irman 

punishm ent is awarded, why you think you shou ld be treated leniently. 

You may ask to call someone to support a plea for leniency . 

The Governor will ask for a report to be read out on your conduct and record since you last came into 
Cha irman 

custooy, and will ask you whether you want to add any thing or ask any question in connect ion wi th the 
report . 

16. The Governor will announce the award(s) for each offence proved. If you do not understand how 
Chairman 

the award wil l affect you, you should ask for it to be exp lai ned to you . 

17. The Governor may adjourn the hearing, or the Governor may bring a hea ring to an end, at an 
Chairman 

intermediate stage- for example, to await the outcome of any pol ice invest igat ion into the case or to 
await directions from higher authority, or so tha~ an essent ia l witness may be present. The reason for any 
adjourn ment or termination will be given to you 
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( 

Charge 
Number ·_I ___ ! 

REPORT TO THE GOVERNOR OF ALLEGED OFFENCE BY INMATE 

Inmate's name ... ....... .............. ....... .... . 

Details of alleged offence 

Time .... ....... ...... ... ............................ hrs 

Place .. ......... .... ........ ... .......... . 

Offence committed .. .... ..... . . 

Contrary to Rule 

Officer's report 

(Continue overleaf 
if necessary) 

........... Para ..... . 

.. Number .. 

Date ...................... ...... . 

.... . .... Prison t / YCC t / DC t / Rules 

Signature of officer .. ........ .......... .. ........... .... ... .. ........ ... .............. ... ..... .... .. ..... . Date .. ........... ..... ........................ ...... .................................... . 

Name (in capitals) ....... ... ...... ... ..... .... ............... ....... ....................... ....... ....... ... . Rank ..... .................................. ......... .. .... ....... .. ........... ... ..... . 

*To be completed if and when a Disciplinary charge is Laid 
t Delete if inapplicable 
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APPENDIX THREE 

Summary of the recommendations of the inquiries 
into prison discipline reviewed in the text 
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1. Report of a committee to review punishments in prisons, 
borstal institutions, approved schools and remand homes 
(The Franklin Report) 1951 
(London, H.M.S.O. cmd 8256 Part 1) 

Prisons: 

1. The earnings scheme should be revised so that the earnings of 
the average prisoner will amount to 2s. 6d. per week. 

2. The instruction of prison offices in judo should be resumed. 

3. Restricted diet No.1 should be retained in its present form but 
restricted diet No.2 should be replaced as soon as an 
alternative punitive diet which is adequate for the maintenance 
of health can be devised. 

4. 

5. 

Governors should be relieved of the 
reasons in any case where they do not 
remission for a prison offence. 

necessity of stating 
award forfeiture of 

Governors, visiting committees and 
invited to bear in mind that 
adjudicating authority to deprive 
part of his remission in the early 

boards of visitors should be 
it is undesirable for an 
a prisoner of a substantial 
stage of sentence. 

6. Adjudicating authorities should exercise careful judgment in 
deciding the privileges to be forfeited for misconduct. 

7. The provision of a special establishment for cases which can 
properly be regarded as medical responsibilities is already 
approved in principle by the prison commissioners and the 
committee strongly advocate that meantime part of an existing 
prison should be taken over for a pilot experiment. In 
addition urgent action should be taken to make the conditions 
of the prison medical service more attractive. 

8. A special establishment should be set aside for prisoners who 
by engaging in wholesale trafficking or gangster activit i es 
interfere with the smooth running of prisons and prejudice the 
comfort and training of their fellows. 

9. Every prisoner reported for an offence should in good time 
before the adjudication be given written notice of the offence 
charged against him and be allowed, if he so wishes, to make 
his defence or explanation in writing. In no circumstances 
should a prisoner be allowed to remain in ignorance of the 
charge against him until he is actually brought before the 
Governor for adjudication. 

10. All benches possessing power of appointment to visiting 
committees should be invited to give most careful consideration 
to the selection of the justices who are best qualified for 
this important duty. 

11. It should be incumbent on each committee and board, at its 
first meeting, to appoint a panel of the best qualified members 
who would undertake the duty of adjudicating on all prison 

137 



offences remitted to the committee or board. From these panels 
not less than two and not more than five members would be 
called on, in rotation, to adjudicate as occasion arose. The 
chairman or the vice-chairman of the visiting committee or 
board or body should, wherever possible, take part in 
adjudication. 

12. Visiting committees and boards of visitors should follow the 
practice of courts of summary jurisdiction in dealing with 
prison offences. 

13. At the time a prisoner is remitted to the visiting committee or 
board of visitors charged with a prison offence he should be 
supplied with a notice setting out in plain t erms the procedure 
which will be adopted at the hearing of the case against him. 

14. Governors should not be closeted with the visiting committee or 
board of visitors when they are deliberating the finding and 
sentence. 

15. Prisoners charged with offences against prison discipline 
should not be allowed legal representation. 

Borstals: 

1. The authorities should aim to achieve a higher standard of 
smartness and deportment generally in borstal institutions. 
They should make arrangements for cutting and keeping the hair 
of male inmates decently short. 

2. Governors and senior officers should be careful to avoid g1v1ng 
the impression that they wish r eports to be suppressed or 
withdrawn. 

3. Reporting officers should not be excluded from the adjudication 
room. 

4. Discipline in general requires tightening. 

5. In the list of borstal offences the term "absconding" or 
"running away" should be substituted for "escape" . 

6. The punishment of "removal from house" should include complete 
segregation, hard useful work, forfeiture of all normal 
amenities. 

7. Governors in framing awards for offences against discipline 
should pay strict regard to the terms of the statutory rules 
and should in no circumstances depart from them. 

8. The power to award restricted diet No.1 should be restored to 
governors and boards of visitors. 

9. Restricted diet No.2 should be abolished . 
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10. A speci al closed instit ution should be established with 
possible speed for lads who by per s i stent misconduct or 
versive activities interfere with t he t raini ng of others 
lower the tone of their i nstitution. 

all 
sub­

and 

11. Seeing t he medical of ficers can make so vita l a contribution t o 
borstal training, and that there i s at pr esent a gr ave shortage 
of them, conditions of pay and servi ce fo r medica l officers 
should be examined and revised in t he light of circumst ances 
today . 

12 . For persistent absconders the specia l corrective institution 
advocated above should replace the borstal wing at Wandsworth 
as soon as it is ready . Absconder s should be dealt with by 
boards of visitors . 

13. Discipl inary proceedings should be f ormal and f ollow the norma l 
judicial pattern. A notice of the offence fo r which he has 
been reported should be served on an i nmate in good time before 
adjudication. 

14. The governor should be obliged to r emit to the board of 
vis i tors every case where an inmate i s reported f or assaulting 
an officer, gross personal violence t o an officer or another 
inmate, or mutiny or incitement t o mutiny. 

15. Boards of visitors should adopt the pract i ce and procedure of 
mag i strates' courts when dealing with offences aga ins t 
discipline; not less than two nor more than five member s 
should adjudicate; the governor should not r emain in the 
adjudication room while the board ar e deliberat ing on questions 
of finding and sentence. 

16. Housemasters should continue to deal with minor offences within 
the limits of their delegated author i ty but should be careful 
to avoid any form of punishment not expressly sanctioned by the 
borstal rules. 

2. Report of the working party on adjudicat i on procedures 
in prisons (The Weiler Report) 1975 
(London, H.M . S. O.) 

There should be a standard procedure for adj udicat i ons. All boards 
of visitors should adopt and follow thi s . I t should be i ncluded in 
the revised edition of "Notes for the Gui dance of Boards of 
Vi sitors" . A parallel standard procedur e f or governors' 
tions should r eplace the present provi s i on in Pr i son 
Orders. A s i ngle all purpose form should replace the 
pr esent i n use f or adjudicat i ons . 

Our other concl usions and recommendations are as follows: -

Prelimi naries t o an adjudication 

adjudica ­
Standing 

three at 

1 . Governors should encourage all their off icers to seek advice 
before preferring a charge . 
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2. The Prison Rules require that the charge must be laid as soon 
as possible after the alleged offence, and the governor must 
normally inquire into the charge not later than the following 
day. The governor should continue to use his discretion as to 
whether notice should be served on the prisoner the night 
before the hearing. But if the notice is served on the day of 
the hearing and the prisoner represents that he has not been 
given reasonable time to prepare a defence it should be norma l 
practice to grant a remand. 

3. Where a prisoner is in the segregat i on unit, and the initial 
hearing by the governor results in a remand, the governor 
should consider whether it is still necessary to keep the 
prisoner apart. Similarly, where the board remand a case, and 
the prisoner is segregated, they should consider ask ing the 
governor whether this is still necessary. Where a prisoner has 
been segregated prior to an adjudication the governor or board 
should hear this in mind in making their award and so inform 
the prisoner. 

4. A report 
affecting 
whether or 
continue to 

from the medical officer on any relevant matter 
the prisoner's physical and mental condition and on 
not he would be fit for cellular confinements should 

be made. 

5. When a case is referred to the board the adjudicat ion should be 
held as soon as practicable, but care should be taken to ensure 
that the prisoner has sufficient time to prepare his defence 
for the board hearing . He should be asked to name in advance 
any witnesses he wishes to call. 

Composition of adjudicating panels 

6. All members of boards of visitors should have the opportunity 
of taking part in adjudications; new or inexperienced members 
should sit as observers or additional members before 
adjudicating; and particular care should be taken in forming 
the panel for the more serious or complicated cases, especially 
when the plea is to be "not guilty" . 

7. The arrangements for each adjudicat ion should take account of 
the availability of members at the time; the need for a proper 
balance of greater and less experience including experience as 
a magistrate; a degree of continuity sufficient to assist 
consistency; and as wide a participation of members of the 
board as possible, subject to availability. 

8. There are advantages in either the chairman or vice-chairman of 
the board acting as chairman of all adjudicating panels but 
this should not be an absolute rule . 

9. It would be undesirable for all adjudi cat i ons to be conducted 
by virtually the same panel. But there is an advantage if one 
member of each panel has served on the previous one as this 
helps towards consistency of awards. 
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10. Where an adjudication under Rule 51 involves serious or complex 
charges, at least three members should be present if 
practicable, and the clerk should consult the chairman before 
approaching possible candidates for the panel. He should also 
do so in the case of "graver" or "especially grave" offences . 

11. Boards should discuss and decide the arrangements they propose 
to make for adjudications at their first meeting each year, and 
include a note of their arrangements in their annual reports. 

Assistance for the prisoner 

12. The prisoner should continue to be responsible for presenting 
his defence, but those conducting adjudications must be sure 
that the prisoner's side of the case is fully developed. 

13. There should be an experiment in three or four representative 
establishments to test the effect of offering to the prisoner 
whose case is going to be referred to the board assistance from 
an officer or assistant governor in preparing his defence (as 
against presenting it) . 

14. If boards think, after further consideration, 
assist them to have an experienced court clerk 
for particularly difficult or complex cases 
Department should give it further consideration . 

The contribution of the governor 

that it 
as their 

the 

would 
clerk 

Prison 

15. The governor (or a senior member of his staff representing him) 
should be present at all board adjudications. 

16. The governor should be seated apart from the members of the 
board, and he should not be called upon to take any part or 
make any comment unless the chairman needs to consult him on a 
point of fact on procedure or practice at the establishment in 
order to clarify some aspect of the evidence. The governor 
should not be present while the board are considering the ir 
decision whether the case is proved or not. 

17. If the board have found the charge proved, the governor should 
be asked for a report covering all the relevant backgr ound , the 
prisoner being given an opportunity to comment or to ask for 
any quest ion to be put to the governor. 

18. The governor should not be present while t he board are 
consider ing their award. He should not be consulted about the 
award, except that there would be no objection to t he board 
asking him whether there would be any difficulty about a 
particular award or combination of awards, provided that this 
is done in the presence of the prisoner and he is asked whether 
he wishes to make any comment. 

19. Assistant governors and senior members of the discipline staff 
should have the opportunity to attend board adjudications as 
observers . 
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Consistency of awards 

20. The level of an award should be decided in the light of all the 
circumstances of the offence, the offender, and the establish­
ment, and not by a "standard tariff". 

21. When prisoners who abscond together are afterwards adjudicated 
upon by different boards, the details of the award made by the 
first board to adjudicate should be made available to the board 
adjudicating later. 

22. It will assist consistency of awards within an establishment 
if: 

a. the adjudicating panel has available to it an annotated 
list of previous offences and awards; 

b. the monthly 
discussion of 
panels; 

meeting of the full board 
offences and awards made by 

includes a 
adjudicating 

c. the governor is invited to provide details of his awards 
during the previous month. 

23. It will assist consistency of awards between establishments if: 

a. board members returning from central training courses draw 
their colleagues' attention to any relevant discussions 
about the level of awards; 

b. members 
other 

are encouraged to attend the monthly meetings 
boards when recent adjudications are to 

discussed; 

of 
be 

c. the central training courses at the Staff College for 
boards of visitors are supplemented by other courses, 
preferably regional, concentrating on adjudications; 

d. boards of new establishments are given a special induction 
course which should include assistance with establishing 
their level of awards. 

Forfeiture of privileges 

24. Award of loss of privileges should specify the particular 
privileges to be forfeited. A blanket award of "loss of 
all privileges" is inappropriate. 

25. The list in Prison Standing Orders of privileges liable t o 
be forfeited should be extended to include personal 
radios, extra visits and additional letters, and the 
withdrawal of other articles the prisoner is allowed to 
keep in his cell. But apart from restrictions on canteen 
purchases, and loss of association, privileges should only 
be forfeited if the offence demonstrates an abuse of the 
particular privilege. The new all purpose form should 
take account of this. 
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26. The award of cellular confinement should be reserved for 
offences of a particularly serious and antisocial kind; 
in less serious cases some form of forfeiture of 
association and/or exclusion from associated work should 
be sufficient. 

Training 

27. Training in adjudication procedure should continue to form 
an integral part of the Staff College courses for boards 
of visitors. The material used should be reviewed in the 
light of this report. 

28. The Prison Department should consider how additional 
training at regional level can best be arranged. 

29. Training in adjudications for members of the governor 
grades will also need some revision in the list of this 
report. Assistant governors should be invited from time 
to time to attend board adjudications in a training 
capacity. 

30. The training in adjudications given to prison officers 
during their initial and development course should be 
supplemented at local level on a systematic basis. 

31. Local training in adjudication proceedings should be given 
to other staff, such as night patrols and civilian 
instructors. 

32. The Staff College courses for clerks to boards of visitors 
should be continued and, if possible, extended. They 
should be followed up by practical training at the desk. 
The possibility of providing training for other members of 
the clerical staff who may be called upon to undertake the 
clerk's duties should be considered by the Prison 
Department. 

3. Boards of visitors of penal institutions: Report of a 
Committee set up by Justice, the Howard League and 
N.A.C.R.O. (The Jellicoe Report) 1975 
(Chichester and London, Barry Rose) 

1. Boards should be retained but reformed. 

2. The body responsible for supervision should not have a 
disciplinary function. 

3. Improving communication between the institution and the outside 
world should be recognised as a definite function to be 
undertaken by boards and by individual members. 

4. Board members should continue to be involved in release 
procedures provided this is on a minority basis and that the 
board itself has no responsibility for their actions in this 
capacity. The responsibility of borstal boards recommending 
release should be brought into line with the local review 
committee procedure. 
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5. In order to give the supervisory bodies for penal institutions 
a new start they should be given the name of councils. 

6. A national association of councils of penal institutions should 
be formed with the tasks, among others, of r educing the 
isolation of councils, of representing them at a national 
level, of encouraging and participating in t he training 
programme, and of stimulating the recruitment of new members . 

7. The clerk of the council should be appointed by a council and 
constitute its staff rather than be a member of the 
establishment's clerical staff. The establishment would 
continue to provide accommodation and the necessary office 
facilities. Training courses for clerks should be developed. 

8. Councils should make a practice of meeting in pr ivate, 
for part of their regular meetings or periodically. 

9. Councils and their members should maintain a balanced 
as between staff and inmates, treating each s i tuation 
merits and recognising that close i dentificat i on with 
side will reduce their effectiveness . 

either 

attitude 
on its 
either 

10. Prison Department, regional directorates and i ndivi dual boards 
should make every effort to reduce the i solation in which the 
present boards work. This should be continued when they are 
converted to councils . 

11. Plans 
level 

of operations should be prepared by all councils, 
of detail appropriate to the size and problems of 

at a 
each 

establishment. 

12. The frequency of visits by members should be increased in order 
to ensure that members have a reasonably close knowl edge of all 
or parts of their institutions. 

13. A system of "clinic" 
inmates may have an 
known time of one day 
see that inmates are 
applications. 

hearings should be established so that 
opportunity of making applications at a 
each week. Councils should t ake care to 
clearly informed of the results of their 

14. Councils, like the present boards , should concern themselves 
with staff morale because of i t s i mportant hear ing on the 
welfare of inmates. They should, however, avoid getting 
involved in matters of industrial relations and confine 
themselves to a listening and advi sory role. 

15. Reports of governors and of the Pr i son Department Inspectorate 
should be made available to councils as of right. 

16. Adequate administrat ive support should be provided for all 
councils. 

17. Some innovations, attempted by exist i ng boards are listed for 
boards to consider. 
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18. The general policy in the recruitment of members of councils 
should be to attain a membership whose experience and interests 
should cover all aspects of the life of the establishment. 

19. At least one third of the membership of each council should be 
of the opposite sex to that of the inmates. 

20. Importance should be attached to the recruitment of some 
members with experience of manual work. 

21. The desirability of ensuring a wide range of experience and 
interests should not obscure the need for members to have 
appropriate personal qualities of integrity, perceptiveness, 
imagination and an interest in penal matters. 

22. Councils should arrange their work to make it as easy as 
possible for employed members to participate. 

23. More publicity should be given to the fact that members can be 
recompensed for loss of earnings. 

24. The possibility of becoming a member of a council should be 
advertised locally, and interested people should be able to 
apply, in addition to the traditional procedure of nomination. 

25. Younger people should be recruited, possibly by having a rule 
of thumb that each appointment of a new member of 35 or above 
should be balanced by appointment of someone below the age. 
There would be no other restriction on the appointment of older 
members apart from the present age limit of 70. 

26. We consider that an explicit procedure of "sounding" potential 
new members should be introduced, and we support the present 
practice whereby final decisions on appointment are taken by 
the Home Office. Governors and chairmen should have a right to 
comment but not to veto. 

27. Where possible a council should include a few 
current or recent experience of councils 
establishments. 

members 
for 

with 
other 

28. The maximum period for which a person may be a member of the 
council of a particular penal establishment shall be 12 years. 

29. The chairman 
member shall 
chairman for 

of a council shall be elected annually, but no 
be eligible who has already held office as 
five complete years, or is already chairman of 

another council. 

30. Councils should be required to produce annual reports, not only 
to the Secretary of State but for publication in order to 
increase and inform public awareness of the work of their 
establishment. 

31. Councils should not be expected to undertake enqu1r1es into 
incidents likely to involve major dispute on factual matters. 
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32. That the present policy of sending serious criminal offences to 
be tried in the courts be continued, but that discussion on the 
sentencing of such cases should take place between the prison 
department and the judiciary in order to reach agreement on the 
principles to be followed. 

33. Serious offences against discipline should be tried by 
professional adjudicators drawn from lawyers of the standing 
required for appointment to circuit judges or recorders. We 
hope that a lead in this work might be taken by circuit judges. 
The panel of adjudicators would be appointed by the Lord 
Chancellor and the administration of the scheme would be 
coordinated by governors and circuit administrators. 

34. If possible the professional chairman would sit with t wo lay 
members, preferably local magistrates, who were not members of 
the establishment's council. 

35. The rules should be revised to preclude loss of 
excess of one year being imposed in internal 
proceedings on one occasion. 

remission in 
disc ipl i nary 

36. The procedure of restoring lost remission be re-examined wi th a 
view to reducing inconsistencies between establishments. 
Whatever system is devised should not involve the councils of 
establishments. 

37. Those rules giving the board executive powers should be amended 
to remove those powers, to strengthen the requirements for the 
board to be informed and for members to visit, i n all cases 
where special measures of control are employed under these 
rules. 

4. Justice in prison: a report by Justice (1983) 
(London, Justice) 

Part I, General Rights 

1. The prison rules should be revised as soon as possible so that 
they state precisely and clearly the rights and obligations of 
prisoners and their custodians. Restrictions on the exercise 
of rights should be no greater than is necessary to maintain 
discipline and should, so far as possible, be of specific and 
not general application. 

2. All standing orders, other than those whose publication would 
affect security or undermine discipline, should be made 
available to prisoners through prison libraries. 

3 . In order to reduce overcrowding, the Home Secretary should be 
given power to release prisoners before the expiry of their 
sentences and should be under an obligation to use i t if he 
cannot otherwise prevent overcrowding. 
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4. In order to occupy inmates' time, workshops should be 
re-established in local prisons, education expanded and 
recreation facilities provided. 

5. Prisoners' 
suspicion 
specified 
contraband. 

letters should not be censored except on reasonable 
that they contain objectionable material (as 
in the rules) but they may be examined for 

6. The m1n1mum entitlement to ordinary visits should be one per 
fortnight. This principle should be stated in the rules. There 
should be no restriction on the type of person who may visit a 
prisoner, except for a necessary reason. In general, visits 
should be out of the hearing of prison officers. 

7. Grater consideration should be given to facilitating 
communications between prisoners and their families - in their 
allocation, by the grater availability of travel warrants and 
the use of the telephone. 

8. Duty solicitor schemes should be introduced into prisons. 

9. Prisoners should be able to obtain a second op1n1on on medical 
matters from outside the Prison Medical Service. Where 
possible a prisoner's GP should be consulted about his medical 
condition. 

10. The ethical problems involved in the prison medical officer's 
being part of the prison administration should be examined by 
the medical profession and the prison authorities. 

11. Compensatory arrangements should be made 
segregated under rule 43 in order that they 
greater loss of rights and privileges than 
prisoners. 

for prisoners 
do not suffer 
non-segregated 

12. The rights to vote should be restored to prisoners. 

13. The rules should permit prisoners to retain certain personal 
possessions as a matter of right and not privilege. The system 
of privileges should be examined to see whether some of them 
can be re-classified as rights. 

Part II, Complaints and Supervision 

14. The Prison Act should specify which of the prison rules are 
actionable in the courts. 

15. In most instances, the county courts should be given 
jurisdiction to try such cases on affidavit evidence. 

16. Prisoners should be entitled to initiate private prosecutions. 

17. The disciplinary and supervisory functions of boards of 
visitors should be separated. 

18. The use of staff and prisoner committees should be extended to 
all prisons and placed on a formal basis. 
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19. Allegations of ill-treatment by staff should be dealt with by 
internal investigation in minor cases and by police investiga­
tion in the more serious ones. 

20. The Chief Inspector of Prisons should always be appointed from 
outside the Prison Department, as should some of his staff. 

21. Prisoners should not be entitled to see the Inspector on a 
visit but should be able to write uncensored letters to him. 

22. The scope of the matters contained in his reports (all of which 
should continue to be published) ought to be at the discretion 
of the Chief Inspector. 

23. Board of visitors should have free communication with the Chief 
Inspector and, on his visits, should see him without the 
governor being present. 

24. Consideration should be given to varying the intervals 
full inspections and to increasing the staff 
Inspectorate. 

between 
of the 

25. A Prisons Ombudsman should be established with power to 
investigate the complaints of individual prisoners about their 
treatment in prison with the object of ensuring that it was 
fair, reasonable and just. He should deal with the merits of 
any decision giving rise to complaint and have adequate powers 
of investigation. He should make recommendations in respect of 
each complaint to the appropriate authority and should report 
on his activities to the House of Commons. Prisoners should be 
able to communicate their complaints to him uncensored and 
without fear of punishment for so doing. He should have 
discretion about which complaints to take up: he should not 
normally take up a complaint unless the prisoner has failed to 
obtain redress under the complaints procedure laid down in the 
Prison Rules. Boards of visitors and prison officers shoul d 
also be able to communicate with him about administrative 
matters affecting prisoners. 

Part III. Discipline 

26. The disciplinary system should strike a fairer balance 
the need to control prisoners and the requirements of 
and fairness. 

between 
legality 

27. A number of the prison disciplinary offences should be modified 
in order to make them more specific, to introduce the element 
of mens rea, to eliminate unnecessary duplication, to remove 
arbitrariness and to provide for the general defences available 
in the criminal law and in particular, the offence of making 
false and malicious allegations against an officer should be 
abolished. 
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28. The scale of penalties available to governors should be 
rationalised in order to make them consistent with each other 
and in the interests of fairness. His power to award cellular 
(ie. solitary confinement should be increased from three to 
seven days. His power to order loss of remission should be 
reduced from 28 to 14 days. 

29. The maximum period of loss of remission which can 
for a disciplinary offence should be 180 days. If 
is thought to warrant a more serious penalty, it 
tried in the courts. 

be ordered 
misconduct 
should be 

30. The maximum period of cellular confinement should be reduced 
from 56 to 28 days; that should also be the maximum for a 
combined award of forfeiture of association at work and 
recreation. 

31. The maximum period of deprivation of privileges should be 
56 days. 

32. There should be no "blanket" loss of privileges: each one lost 
should be specified individually. Only in exceptional 
circumstances should cellular confinement be combined with loss 
of privileges and the maximum period should be for seven days. 

33. The medical officer should be required to pay a daily visit to 
a prisoner punished with cellular confinement to ascertain his 
continued fitness to undergo it. 

34. Greater use should be made of suspended awards of punishment, 
and the disciplinary body should have power to make a partially 
suspended award. 

35. The Rules should be amended so that the aggregate penalty for 
offences arising out of the same transaction does not exceed 
the maximum for a single offence. 

36. A procedure for considering subsequent restoration of l ost 
remission should be instituted. 

37. The adjudication of the more serious disciplinary charges 
should no longer be carried out by boards of visitors or a Home 
Office official but by a panel of local magistrates. 

38. Legal representation should be available before such a panel in 
certain circumstances, eg. that the prisoner faced serious 
charges possibly involving substantial loss of remission. 

39. Prisoners should be allowed to take notes and remain seated at 
adjudications, and time spent segregated pending the hearing 
should be taken into account in facing the penalty. 

40. There should be not right of appeal or of review in the case of 
awards by governors, but a review procedure should be 
established in respect of awards by the adjudication panel. 
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41. Removal from association for the maintenance of good order and 
discipline should only be effected where it is necessary for 
the purpose and unavoidable in the circumstances. The medical 
officer should certify that a prisoner is fit for segregation 
and, if segregated, should visit him daily. The governor 
should have power to order segregation for up to 48 hours. Any 
longer period should require the approval of the adjudication 
panel. Over 180 days segregation s hould require the approval 
of the Home Secretary in addition. A prisoner should enjoy 
procedural safeguards where the governor initiates the 
segregation (which should never be used without move as a 
disciplinary measure). These requirements should be reflected 
in the Rules. 

42. The powers to impose temporary confinement in a special cell 
and to use physical restraints on refractors or violent 
prisoners should be combined in a single ru le providing 
adequate safeguards in respect of procedures and time limits . 

43. Oblique disciplinary devises, such as re-categorisat ion or 
transfer, should not fall within the procedure for disciplinary 
review, but that for general complaints. 

5. Report of the committee on the prison disciplinary system 
(The Prior Report) 1985 
(London, H.M.S.O., cmnd 9641-1/2) 

THE ADJUDICATION SYSTEM 

a) Governors 

1. Governors should continue to deal with most offences 
against discipline. 

2. Little change in governors' adjudication procedure. 

3. Governors should have power to delegate adjud ications to 
deputy governors or governor grades not below Governor IV. 

b) The Prison Disciplinary Tribunal 

4. More serious charges should be heard by an independent body 
to be called the prison Disciplinary Tribunal. 

5. A Tribunal panel to consist of a legally qualified chairman 
and two lay members. 

6. The Tribunal should normally sit in private. 

7. Statutory rules to define salient features 
Tribunal's powers and procedure, other matters in 
from Tribunal President as flexible as possible. 

of the 
guidance 

8. A circuit judge to be appointed as president of the 
Tribunal. 
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9. President to publish an annual report. 

10 . President's duties to include maintenance of consistent 
standards, g1v1ng procedural guidance, appointing lay 
members, and supervising appeal arrangements. 

11 . The legally qualified chairmen to be appointed by the Lord 
Chancellor from solicitors and barristers of not less than 
seven years standing. 
They should be part-time appointments, committed to between 
25 and 50 days . 

12. Regional chairmen designated to dea l with pre-hearing 
procedural questions. 

13 . Lay members to be appointed by the President of the 
Tribunal. 

14. 

They should be committed to not less than 25 sittings a 
year. 

They should not at the same time have 
connected with management of the prison 
membership of a board of visitors 
committee. 

or 

other 
system 

loca l 

functions 
such as 

review 

15. Lay members should be engaged on the same financial basis 
as magistrates; and should have a statutory right to time 
off work. 

16. Tribunal members should be indemnified against liability 
for torts committed in the exercise of their functions. 

17. Administration of the Tribunal should be independent of the 
Home Office. 

c) Forfeiture of remission 

18 . The punishments available to the prison disciplinary system 
still should include forfeiture of remission. 
The maximum punishment available to the Tribunal for one 
offence should be 120 days forfeiture of remission. 

19 . The maximum for related offences should be 180 days. 

20. The maximum punishment available to the governor should be 
28 days forfeiture of remission (whether for a single 
offence or as the cumulative punishment for related 
offen ces). 

21. There should be a right of appeal when the puni shment of 
forfeiture of remission imposed at one sitting exceeds 
seven days. 

22. Adjudicators able to recommend that life sentence 
prisoners' review dates should be deferred by a period 
equivalent to the period of forfeiture of remission which 
they would have imposed on a determinate sentence prisoner . 
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d) Disciplinary offences and criminal prosecution 

23. The Prison Department and the prosecuting authorities to 
establish and keep under review the criteria for 
prosecuting in the courts offences committed i n prison. 

24. Prisoners should 
criminal justice 
offence. 

e) Code of offences 

not be proceeded against in 
and disciplinary systems for 

both the 
the same 

25. There should be a criminal offence of prison mutiny , with a 
maximum punishment of ten years imprisonment. 

26. There should be a summary criminal offence of assaul ting a 
prison officer in the execution of his duty. 

27. Our proposed code of disciplinary offences abolishes the 
existing offences of mutiny and gross personal violence. 

28. There should be a single offence of assault. 

29. There should be new offences to deal specifically wi th: 

hostage-taking 
barricading 
fighting 
endangering the health and safety of others 
taking part in a concerted act of indiscipline 
obstructi~g a prison officer 

30. There should be an offence of making an allegation of 
misconduct against an officer which the prisoner knows to 
be false or does not believe to be true. 

31. The offence of failing to comply with any rule or 
regulation should be supported always by written local 
rules, so that the prisoner will know what constitutes an 
offence. 
There should also be a defence for the prisoner t o show 
that he did not know of a rule. 

32. Charges of offending against good order and discipline 
should be dealt with only by the governor, and the maximum 
punishment of forfeiture of remission should be seven days. 

PROCEDURE 

a) Representation 

33. There should not be a right to legal representation before 
the Tribunal. It should be granted at the Tribunal's 
discretion based on Tarrant criteria; but there are 
advantages in legal representation in appropriate cases. 

34. The Tribunal should enquire at the hearing whether a 
defendant wishes to apply for legal representation. 
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35. The Tribunal to record reasons for refusing an a pplication . 

36. Most legally represented cases should be dealt with within 
four to six weeks. Action to ensure speedy handling should 
include: 

Consideration of applications for representation by 
regional chairmen in advance of the hearing. 

Firm action by tribunal staff in setting hearing dates in 
consultation with legal representatives . 

Improved supply of solicitors known to specialise in 
prisoners' cases. 

Local appointment of the establishment's legal repre­
sentatives. 

A certificate that legal representation has been granted 
to avoid delays in granting l egal aid. 

37. The establishment should have a right t o be represented 
where a prisone r is granted representation, but this right 
should not be exercised automatically ; it should be a 
matter for management decision according to the 
requirements of each case. 

38. Where the establishment is not legally r epresented and in 
all cases where the prisoner is not represented, the case 
against the prisoner should be presented by a member of the 
governor grades. 

39. The governor of the establishment is t he prosecutor. The 
reporting officer's role should be as a witness, but he 
should be . allowed to remain i n the hearing after giving 
evidence. 

40 . There should be no provision for l egal representation at 
governors' hearings. 

b) Pre-hearing procedure 

41. The chief officer should dec i de whether an a lleged offence 
should be dealt with as a disciplinary charge. 

42 . Prisoners' right to obtain legal advice before a hearing 
should be made known more widely. 

43. Prison officers should give advice to prisoners and assist 
with the preparation of the defence in appropriate cases. 

44. The written explanation of hearing procedure to be revised 
taking account of: 

i. prisoners' standard of literacy 
ii. the requirements of minority languages. 

Prisoners should be allowed to keep the e xplanator y note 
during the hearing. 
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45. Two hours normally sufficient notice of the charge before a 
governor's hearing whether they have had sufficient time to 
prepare a defence. 

46. Formal notice of 
Tribunal should 

the charge in cases committed to 
be given as soon as possible after 

governor's hearing. 

the 
the 

47. For the hearing before the governor the 
given, with the notice of charge, a copy 
officer's statement; any other statement 

prisoner to be 
of the reporting 

to be provided on 
request. 
In cases committed to the Tribunal, the prisoner or 
representative should be provided with: 

i. copies of all statements on which the prosecution 
will rely. 

ii. the record of the governor's hearing. 

48. A charge once accepted should not be withdrawn before 
hearing by the governor. It should be possible to indicate 
an intention to offer no evidence on a case already 
committed to the Tribunal. 

49. The governor should normally grant the prisoner or 
representative access to prospective defence witnesses. 

50. Segregation pending adjudication should require the 
approval of a member of the board of visitors after seven 
days (and successive periods of seven days) and by the 
Tribunal after 28 days; the prisoner or representative 
should have a right of access to the Tribunal to make 
representations. 

51. Every prisoner charged with an offence should be examined 
by the medical officer before the hearing. 
The adjudication record form should provide for the 
medical officer to certify separately: 

i. whether the prisoner is fit for adjudication 
ii. whether the prisoner is fit for cellular 

confinement 
iii. whether there is other relevant medical evidence. 

52. The adjudication record form needs urgent revision. 

c) Hearing procedure 

(Points marked * in this section should be established by the 
Tribunal's statutory rules of procedure.) 

53. The accused should normally be seated; 
permitted to take notes. 

54. "Eyeballing" shoul,d be forbidden. 
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55. The evidence to be admitted in each case should be a matter 
for the Tribunal; they should give such weight to it as 
seems appropriate.* 

56. Evidence before the Tribunal should normally be g i ven on 
oath. ~c 

57. The prisoner to have a general right to call witnesses;* 
there should exceptionally be power to refuse such a 
request for reasons which must be recorded.* 

58. The Tribunal should have power to 
witnesses and the production of 
however the difficult position 
witnesses. 

compel the attendance of 
documents~< understanding 
of prisoners called as 

59. The standard of proof should be beyond reasonable doubt.* 

60. The prisoner or representative to have the right to address 
the Tribunal finally before they consider the verdict.* 

61. It should not be possible to find a prisoner guilty of an 
offence other than that charged. 

62. Reports on the prisoner after a finding of guilt should be 
given openly as evidence by an officer other than the one 
who prosecutes. 
Local background evidence, eg. the prevalence of a 
particular offence, to be given only at the request of the 
Tribunal. 

63. The general law of contempt should apply to the proceedings 
of the Tribunal. 

64. Witnesses before the Tribunal should have absolute 
privilege against civil actions arising from their 
evidence. 

65. It should be a duty of the Tribunal panel chairman to take 
a note. The clerk's duty is essentially to arrange the 
hearing. 

66. A copy of the record to be sent to the governor. The 
Tribunal should draw the governor's attention to any 
substantial procedural errors committed by staff. It may 
draw attention to any points arising from the offence 
requiring further inquiry. 

67. Suitable accommodation must be provided for 
hearings. 

d) Minor reports and other procedures 

Tribunal 

68. Minor reports should be retained in youth custody and 
detention centres; and extended to remand centres and 
separate young offender units in prisons. 
Minor report arrangements not otherwise to be extended to 
prisons. 
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69. The chief officer should examine records of 
to ensure that they are not being used for 
should not be the subject of a disciplinary 

minor reports 
matters which 

charge. 

70. There should be an administrative procedure to deal with 
losses of prison property issued to prisoners. Mi nor 
losses should not be the subject of adjudications. 

e) Punishments 

71. Existing punishments other than forfeiture of remission 
should be retained with their present maxima. 

72. There should be a punishment of "extra work" in prisons. 

73. Power to suspend punishments should be retained and used as 
fully as possible. There should be no power of partial 
suspension. 

74. Adjudicators should be required to take into account any 
period the prisoner has spent in segregation pending 
adjudication. 

75. Existing provisions to mitigate punishments should be 
retained; and governors and the Tribunal should have power 
to change a punishment where they later appreciate that it 
was not the right one for the offence. 

APPEALS, REVIEW AND CONSISTENT PRACTICE 

a) Appeals against Governor's decisions 

76. An appeal to the Prison Disciplinary Tribunal against the 
decision of a governor where the punishment exceeds seven 
days forfeiture of remission should be lodged within 14 
days. 

77. Where the prisoner appeals against the finding, the appeal 
should be by way of rehearing. 
Where the appeal is against the punishment only, the 
prisoner should have a right of access to the Tribunal. 

78. The Tribunal should deal with the case in any way 
the governor's powers, but the punishment should 
increased other than after rehearing. 

within 
not be 

79. The Tribunal should have power to grant bail where, but for 
the forfeiture of remission, the prisoner would already 
have been released. 

b) Appeals against decisions of the Prison Disciplinary Tribunal 

80. There should be a system of appeals against decisions of 
the Tribunal. 

81. The Appeal Tribunal should be composed of the president and 
selected members of the Prison Disciplinary Tribunal. 
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82. Appeals against decisions of the Disciplinary Tribunal 
should require leave of a single member of the Appeal 
Tribunal (normally the President). 

83. Applications for leave to appeal should be lodged within 28 
days of the decision appealed against. 

84. The Appeal Tribunal should have power to: 

i. dismiss the appeal; 
ii. quash the finding; 

iii) substitute any result open to the Prison Disciplin­
ary Tribunal; 

iv) remit the case to the Tribunal for rehearing; 
v) require a response from the chairman of the 

Tribunal panel; 
vi) appoint an amicus. 

85. It should be a matter for the Appeal Tribunal in each case 
whether the proceedings should be open to the public. 

86. The prisoner would normally be represented, and should 
attend only if the Appeal Tribunal consider it to be 
essential to fairness. 

87. Appeal Tribunal to give reasons for decisions. 

c) Consistency of practice 

88. The president of the Tribunal to be responsible for 
maintaining consistent practice through guidance to 
Tribunal members and through training. 

d) Home Secretary's powers 

89. The only appeal prisoners dealt with by the governor who 
have no right of appeal to the Tribunal would be to the 
secretary of state; petitions should be dealt with quickly 
by a special caseworking group. 

90. The Home Secretary should continue to have reserve power to 
intervene, including power to quash a finding of guilt. 

e) Restoration of remission 

91. Arrangements 
retained. 

for restoration of remission should be 

92. Governors 
forfeited 
remission 

should be empowered to 
by decisions of governors, 

forfeited by the Tribunal. 

restore 
and the 

remission 
Tribunal 

93. The m1n1mum period after forfeiture of remission before 
restoration can be considered should be calculted in such a 
way that prisoners with shorter sentences are not excluded 
from consideration. 
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94. There should no longer be a rule . preventing full 
restoration of remission. 

95. The criteria for restoration should be simpler and more 
objective. 

96. Reasons should be given for refusing an application for 
restoration. 

97. The President and the Home Office should develop 
documentation to assist consistent practice in 
establishments. 

IMPLEMENTATION AND PRISON MANAGEMENT QUESTIONS 

standard 
different 

98. Effective implementation of our recommendations requires a 
higher priority for training. 

99. There should be a review of grievance procedures, with 
special regard to Canadian practice. 

100. Management policy and practice in establishments with low 
offence rates should be examined to see what lessons can be 
learned for others. 
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APPENDIX FOUR 

Application for leave to apply for judicial review: 
Terence Patrick Ewing, August 1983. 
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Revised version of a hand-out given to participants 
on the Third Command Course for Prison Governors, 

Prison Service College, Wakefield, 1984 

The following information is gathered from papers made available to me 
by P3 Division of the Home Office. 

various 
9.6.83 

(ie. 

Mr. Ewing was serving five years imprisonment for theft and 
offences of deception. He failed to return from home leave on 
and surrendered to the gate officer at Cardiff Prison on 16.6.83 
unlawfully at large six days). 

Two conditions of release on licence had been: 

(a) to report to Miss Goodings, Probation Officer, Borough High 
Street, London, SE1 1JG. 

(b) to live at an address previously arranged by Miss Goodings. 

Mr. Ewing had done neither. 

He was charged with two offences under R47(21). 

THE ADJUDICATION 

·The governor's adjudication unfolded as follows: 

A) The charge of failing to return, etc. 

i) Mr. Ewing claimed that he had been too ill to return to the 
prison and he produced a medical certificate which covered 
part of the time of his absence. He asked to call, as a 
witness, his general practitioner who, he alleged, would 
say that he was too ill to return. 

- Hearing adjourned. The deputy governor (Mr. Beer) 
telephoned headquarters for guidance. The nature of the 
guidance is not clear from the papers. 

ii) The adjudication recommenced, the deputy governor saying 
that he would not call the GP. He was satisfied that 
Mr. Ewing had been ill, but believed he could have reported 
back to the prison on time. 

On the charge of "failing to return, etc. 11 Mr. Ewing was ordered 
to forfeit eighteen days remission. 

B) The charge of failing to comply with conditions, etc. 

i) Mr. Ewing offered two lines of defence (though it could be 
argued that they were statements in mitigation). 

a) Though he did not report in person to Miss Goodings, 
he did speak to her on the telephone. 
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b) When he spoke to her she already knew that he was not 
staying at the pre-arranged address. She did not 
raise an objection and had therefore given tacit 
approval to a change of address. 

He asked to call Miss Goodings as a witness. 
- The hearing was adjourned again whilst Mr. Beer took 

headquarters advice as to "the availability of Miss 
Goodings to attend". He also telephoned Miss Goodings. 
In a subsequent letter (15.9.83) from Mr. Beer to the 
Treasury Solicitor, the deputy governor describes the 
conversation and his subsequent action thus: "I did 
speak to Miss Goodings. She said it was something she 
might be able to do, but that she was busy and the 
journey would interfere with her work. I concluded that 
to call Miss Goodings in person would not produce any 
other evidence of note as I had enough to proceed with." 

ii) The adjudication recommenced. Mr. Beer said "Miss Goodings 
is unable to attend." Mr. Ewing was found guilty and on 
this second charge forfeited eight days remission 
consecutive to the already forfeited. 

Mr. Ewing's new earliest date of release was 28.8.83 . 

SUBSEQUENT LEGAL ACTIVITY 

Mr. Ewing was already receiving legal advice from a firm of solicitors 
in the Isle of Wight (his previous prison had been Albany). He was 
contesting the calculation of his sentence. His case was taken over by 
a firm of Cardiff solicitors, Messrs. Hallinan, Blackburn and Gittings 
(Mr . Gibbon). They wrote to the Governor: 

a) accepting that the calculation of sentence was correct; 

b) stating that they had been granted legal aid on behalf of their 
client who intended to seek leave to apply for judicial review of 
the proceedings before the governor. They asked for certified 
copies of the record of the adjudication so that they would be in 
a better position to advise their client. (Their letter is dated 
8.8.83). 

On 9.8.83, the governor of Cardiff sent a holding letter to solici tors 
and forwarded copies of correspondence to Home Office. 

On 12.8.83 leave to apply for judicial review by way of certiorari was 
granted by Popplewell, J. in the Queen's Bench Division. Since 
Mr. Ewing was, by this time, serving his remission period, solicitors 
applied for, and were granted, Mr. Ewing's release on unconditional 
bail (1). 
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ACTIVITY WITHIN HOME OFFICE 

On 14.9.83 a sequence of correspondence commenced between the Treasury 
Solicitor, Legal Advisers Branch, P3 Division and Mr. Beer which, in 
total, outlines that described above. 

On 17.10.83, A.J. Langdon (Assistant Under Secretary of State, Prison 
Department) wrote to Mr. Gillespie of the Private Office asking if the 
Home Secretary would give a steer on Mr. Ewing 1 s case (2). The need to 
maintain governors• confidence was stressed. There was a fear that Mr. 
Ewing would be seen to 11 get away with it but that is of little signi­
ficance compared with the disadvantages of an adverse judgement11 • 

On 18.10.83, P3 Division wrote to Mr. Beer informing him that the Home 
Secretary had decided to use Prison Rule 56(1) to set aside the awards. 

(On 18.12.83, Home Office rejected solicitors• requests for an ex 
gratia payment to compensate for time spent in custody during remi~sion 
time). 

Further evidence as to Home Office thinking can be seen 
correspondence in the later issue of King (The Camp Hill 
Correspondence reveals the following:-

from 
case). 

13.12.83 Letter from Treasury Solicitor to Legal Advisers• Branch: 

11You will remember the recent decision in the case of Mr. Ewing when, 
although we had a strong case on the facts, it was decided to concede 
the case in order to avoid a decision that governors• adjudications are 
reviewable ... 11 

5.3.84 Letter from Quentin Thomas (Assistant Secretary, P3) to 
Mr. Gillespie (Private Office): 

11 
••• 2) This is only the second occasion on which a prisoner has been 

granted leave to apply for a review of a governor 1 s hearing. In the 
first case, Mr. Ewing, the Home Secretary decided to set aside the 
award on 18 October, not because the adjudication was unsafe, but, on 
the ground that any court judgment that governors• adjudications might 
be subject to judicial review might spread alarm and despondency at a 
time when we need their total confidence" (3). 

Footnote 

1) The power of Popplewell, J. to release a convicted prisoner, 
who is not an appellant, on bail is questionable. I have 
spoken with Philip Stevens (P3) and Graham Zellick 
(University of London) who do not believe that such a power 
exists. I have spoken to Mr. Ewing 1 s solicitor, Mr. Gibbon, 
who is, likewise, uncertain but tells me that since he asked 
for bail for his client, and since it was granted, he did 
not complain. The fact is that Mr. Ewing was released 
immediately. 
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2) Current policy is to obtain a ministerial steer on all 
prison cases Home Office consider contesting. 

3) Of further interest in this correspondence is the following: 

" ... 5) If the Divisional court does assert jurisdiction 
over governors' adjudications then, in counsel's words "it 
follows as night does day" that governors will be held to 
have a discretion, like Boards of Visitors, to grant legal 
representation. 

Peter M. Quinn 
Tutor 
Prison Service College 
1984 
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APPENDIX FIVE 

The methodology of the Departmental Committee on the 
Prison Disciplinary System (The Prior Committee) 1984 
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NOTICE TO STAFF 23/1984 

TO ALL PRISON DEPARTMENT ESTABLISHMENTS 

DEPARTMENTAL COMMITTEE ON THE PRISON DISCIPLINARY SYSTEM 

1. The Home Secretary is establishing an independent Departmental Committee 

to review the disciplinary system for inmates. A note of the Committee's 

terms of reference is attached. 

2. The Chairman of the Committee is Mr Peter J Prior CBE DL, and the other 

members will be announced in due course. The Secretary to the Committee 

is Mr ~ D Burgess, and the secretariat's address is Room 1106, Home Office, 

Queen Anne's Gate, London( SW1H 9AT (telephone 01-211-5237). 

3. The Committee will no doubt announce arrangements for the submission of 

evidence, and Headquarters will see that any announcement is drawn to the 

attention of staff as quickly as possible. But staff will wish to be aware 

of the establishment of the Committee now, so that they have an opportunity 

to consider individually and collectively what views they want to give when 

evidence is invited. 

4. It is also to be expected that members of the Committee will wish to arrange 

a programme of visits to establishments to inform themselves of the context 

within which the disciplinary system operates and to talk to those concerned 

in its operation. Arrangements for these visits will normally be made by the 

Committee's secretariat, though members may from time to time get in touch direct 

with Governors. I know that Governors and staff will wish to give members of 

the Committee every assistance during their visits. 

5 April 1984 

P7 Division 
~rison Department 
Home Office 
Eccleston Square 

A J LANGDON 
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DEPARTRENTAL COMtv1ITTEE ON THE PRISON DISCIPLINARY SYSTEM 

Written Evidence 

The attachments to this note are provided for the guidance of those 
wishing to give evidence to the Committee. At Annex 1 is a copy of the 
Committee's terms of reference from the Home Secretary. Witnesses are 
asked to note the practical pressures and influences to which the terms 
of reference refer, namely the need for speed in dealing with the 
generality of charges; interaction with other internal and external 
processes; and resource questions generally. 

At Annex 2 is a series of questions and pointers to the matters on which 
the Committee will especially welcome evidence. They are not necessarily 
comprehensive and witnesses should not feel deterred from commenting on 
other matters directly or indirectly connected with the disciplinary 
sys tem which they consider relevant. They are intended to provoke thought 
and discussion rather than to be a questionnaire. Thus there is no require­
ment to deal with every question; witnesses' experience of and interest in 
the system will vary, and some may wish to comment on some matters and not 
others. Nor is it an absolute requirement to approach the submission of 
evidence in that form and order, since clearly the issues overlap to a 
considerable extent. But it will greatly help the Committee in analysing 
the evidence received if it can be broadly arranged in relation to the 
general subject headings suggested. 

Submissions should if possible be reasonably brief, though the supporting 
arguments should not be artificially reduced in order to comply with this. 
It would also be useful if, where relevant (and except where it is obvious 
by virtue of the witness's official position), witnesses could indicate the 
basis on which they would support their conclusions and opinions, for 
example by the extent of observation and involvement in the existing 
arrangements. 

Evidence should be sent to the Secretary to the Committee, Room 1106, 
Home Office, Queen Anne's Gate, London SWlH 9AT not later than 31 July. 

Oral Evidence 

The Home Secretary has asked the Committee to aim to report within twelve 
months. There will therefore not be an opportunity for the extensive 
taking of oral evidence. The Committee would no doubt wish to consult 
furth~r with representatives of those most closely involved in operating 
the disciplinary system and may wish to ask others to expand on their 
written evidence; but witnesses should no t feel that omission on the 
Committee's part to take up offers to give oral evidence is in any sense 
a reflection on the position of the witness or the quality of the evidence 
they have given. 
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ANNEX 1 

DEPARTMENTAL COMMITTEE ON THE PRISON DISCIPLINARY SYSTEM 

TEIMS OF REFERENCE 

To consider the di sciplinary offences appl ying t o pr isoners, and the 

arrangements for their investi gation , adjudica tion and punishment, 

having regard in particular to : 

(i) the need within cus t odial i ns t i t utions for a 

disciplinary system whi ch i s swift, f air and conclusive; 

(ii) the extent to which it i s appropriate t o use the or dinar 

criminal l aw, courts and procedure to deal with serious 

misconduct by prisoners ; 

(iii) the connection with t he invest i gat i on of r el a ed al legations 

by prisoners about their t r eatment ; 

(iv) the pres sure on prison and other criminal jus tice resources: 

and to make recommendations. 
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NOTES FOR THE GUIDANCE OF WITNESSES 

The scope of the disciplin?rY system and formulation of the offences 

What are the proper limits of a domestic disciplinary system, where some 

of the offences may also be criminal offences? 

What offences should be prosecuted in the criminal courts? If any 

element of discretion is left to the prison administration, on what 

grounds should a decision to prosecute outside be taken? 

What changes if any would you make to the content of the existing 

disciplinary offences, and the formulation of those you would retain? 

Objectives of the Discipl inary System 

What objectives and conditions have to be fulfilled? How is, for example, 

the requirement of speed to be balanced against that of adequate protection 

for prisoners' rights including a requirement of the sort at present in 

Rule 49(2) that a prisoner shall be given a full opportunity of hearing 

what is alleged against him and of present ing his case? 

How well does the existing system succeed in meeting those objectives and 

in reconciling those which conflict with each other? 

Governor's powers 

Would you retain a two-tier (or more) structure on present lines, with 

less serious offences dealt with by the Governor? 

If so what adjustments are needed (if necessary in the light of your 

comments on other matters below) to his jurisdiction and powers of 

punishment? 

Are any changes needed to the existing procedures for the conduct of 

Governor's adjudications? 

Should an inquiry by the Governor remain the first stage of investigation 

of more serious charges? 

Arrangements for dealing with more serious offences 

Is it possible for any sort of local 'Board' (whether the Board of Visitors 

or another board separately constituted) to operate effectively a system 

with the requirements now imposed on Boards of Visitors? 

If not (or if another adjudication authority is thought desirable on other 

grounds) what other tribunal(s) should deal with more serious offences? 
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If yes, what adjustments if any need be made to the existing procedures, 

jurisdictions, training arrangements etc currently applying to Boards of 

Visitors? 

Should all serious offences (save for those which are referred to the 

police) be dealt with by one body (whether Board of Visitors or other)? 

Or is there a case for a further division, maintaining a relat i vely simple 

procedure before the Boards of Visitors or equivalent, and more formal 

procedures for the most serious offences? 

If a further division, on what basis should it be made? 

If you have recommended the continuation of adjudications by a local Board, 

should Boards of Visitors continue to combine this with their supervisory 

and pastoral function, or should there be separate local Boards or panels 

to deal with adjudications? What are the advantages and disadvantages of 

combining the disciplinary and supervisory functions in one body? 

Procedure 

Wha t comments or criticis~ do you have on the physical and procedural 

arrangement s f or the conduct of adjudications at present. If basically 

the same system were to be maintained, what internal changes would you 

wish to see? 

What procedural requirements, safeguards etc, a re necessary or should be 

available at discretion under (each l evel of ) the machinery you propose? 

For example, on what grounds,if at all, should legal representation be 

available? On what grounds, if at all, should other represen t ation or 

assistance be a vailable? 

What are the practical implications of granting legal or other represent­

ation? Can a system like the present one accommodate or eliminate the 

delay in dealing with a case likely in practice to follow the granting of 

legal representation? Wha t, for example, are the implications for the power 

to segregate pending adjudication? 

Is provision necessary about rules of procedure, evidence and the standard 

of proof? 

Are existing arrangements for g1v1ng advice to Boards of Visitors (and by 

analogy to any other local Board) on general procedural matters appropriate 

and effective? 

Punishments 

Are any additions or other changes needed to the available punishments? 

Should any adjustments be made to the maximum awards available at each 

level of adjudication? 
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Appeal and Review 

Are the exist ing avenues of appeal and review adequate? Is the result 

of the present system broadly fa ir? 

Is cons i stency between the awards at different establishments desirable? 

If so, do the existing a rrangements sufficiently achieve this? If not 

what alternative arrangements are necessary? 

To what exten t should the adjud ication arrangements you propose be subject 

to revi ew by the courts of their procedural adequacy? 

General 

Please add any relevant additional comments on any matters not fully 

covered by the above questions . 

Witnesses are reminded of the Committee's request for their submission on 

each topic t o be brief and succinct. They are more likely to be helpful 

to and noted by the Committee than are lengthy memoranda. 

170 



NOTICE TO INMATES 

DEPARTMENTAL COMMITTEE ON THE PRISON DISCIPLINARY SYSTEM 

The Home Secretary has appointed an independent Committee to look at 

the disciplinary offences applying to prisoners, and the arrangements 

for their investigation, adjudication and punishment. The Committee 

wish to receive written evidence from interested organisations and 

individuals, and are willing to receive evidence from individual 

inmates. Members will be ready to talk individually to inmates about 

the adjudication system during their visits to establishments. 

The Notice beside this one sets out the Committee's terms of reference. 

Also with it is a note which the Committee are sending out to prospective 

witnesses suggesting the form which evidence might take and the matters 

which the Committee would particularly like witnesses to cover in their 

evidence. 

Inmates should understand that the Committee's job is to review the 

existing disciplinary system, and not to receive complaints about individual 

cases in which an inmate may be dissatisfied with the outcome. Inmates 

should therefore not complain about a particular adjudication or its 

outcome and refer to it only if it illustrates a general point which he 

wishes to bring out in his evidence. 

Evidence should be sent, not later than the end of July, to The Secretary, 

Committee on the Prison Disciplinary System, Room 1106, Home Office, 

Queen Anne's Gate, London SWlH 9AT. 

Inmates wishing to give evidence to the Committee will be allowed an 

additional letter, at their own expense, for the purpose of doing so. 
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NOTICE TO STAFF 26/ 1984 

TO ALL PRISON DEPARTMENT ESTABLISHMENTS 

DEPARTMENTAL COMMITTEE ON THE PRISON DISCIPLINARY SYSTEM 

Notice to Staff No 23/1984 announced the establishment and terms of reference 
of this Committee. The membership of the Committee is as follows:-

Mr Peter J Prior, CBE, DL - Chairman 

Mr H J Appleton -
Chairman of the Board of Visitors, HM Prison Gartree 

Professor Stephen Cretney -
Faculty of Law, University of Bristol 

Mr Richard W Davies -
Accountant and Businessman 

Mr Trevor Phillips -
Producer, London Weekend Television 

Mr P D J Scott, QC 

Mrs Vivien Stern -
Director, National Association for the Care and Resettlement of Offenders 

Mrs J Veale, JP -
Chairman of the Board of Visitors, HM Prison Channings Wood 

Mr L J F Wheeler, CBE -
Regional Director, SW Region, Home Office Prison Department 

As I indicated in the previous Notice, the Committee will be undertaking a series 

of visits to a representative range of establishments, mainly in small groups and 

possibly individually; and I am sure that they will be well received. 

The Committee have announced arrangements for the collection of written evidence, 

which they wish to have by the end of July. They have invited a number of 

organisations to give evidence, including the relevant Trade Unions and Staff 

Associations. But I understand that individual members of staff are most welcome 

to submit evidence also, and anyone wishing to do so should take note of the 

guidance in the attached note issued by the Committee as to the form and content 

of written evidence. A small additional supply of these notes is being sent to 

each establishment with this Notice. Further copies can be obtained from the 

Secretary to the Committee, Room 1106, Queen Anne's Gate, London SW1H 9AT. 

Ptison Department 

Home Office 

Eccleston Square 

17 May 1984 

A J Langdon 

172 



APPENDIX SIX 

Extract from the Manual on the Conduct of Adjudications 
in Prison Department Establishments, 1984 
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Preface 

The first booklet of guidance for the conduct of an adjudication by a Board 
of Visitors was issued in April 1977, and it came to be known as the 'green 
booklet'. It derived from recommendations in the report of a Prison Department 
Working Party on Adjudication Procedures which was published in 1975. 
Although that guidance has been commended by the Divisional Court, this 
revision has become necessary in the light of judgements by that Court and by 
the European Court of Human Rights. 

A digest of judgements is at Aopendix 4, but undoubtedly the judgement which 
has had the most profound imoact is that given on 8 November 1983 in R v. 
Board of Visitors HM Prison Albany ex parte Tarrant when it was held that: 

(a) No pmoner has an automatic right to either legal rep· 
resen:ation or the assistance of a friend or adviser • (a 
McKenzie Man) at an adjudication. (This followed a 
judgement by the Court of Appeal in 1975 in the case of 
Fraser v i\1uagel. 

(b) Prisoners have a right to ask to be legally reoresented or 
JSSIStea at an aaju<.Jicatian and a Board of Visitors has dis· 
cre!lan to grant such requests. 

(c) Boards should properlv ,,xerc1se their d:scretion when 
dec1Cl1nc wnetner to urant legal representation or aSSISt· 
a nee . 

The Divisional Court set out several princ1ples which a Board snould take into 
consideratiOn when exerc1smg ''s c11scretion. These are set out in paragraph 28 
of the General Guidance. The effect of the judgement of the Eurooean Court ot 
Human Rights 1n the Camnae:l ,ma Fell case is set out in paragraoh 27 of the 

General Guidance. 

The Divisional Court m Tarrant made clear that it is for each Board to reg· 
ulate its own procedures; that is .• t is master of its own proceedings. It also 
described the green booklet as "a very useful and comprehensive guide" but 
expected Boaras to be advisee :o aooly the criminal standard of proof. This was 
met in a teller of 9 Novemoe• 1983 to Cha~rmen of Boards of Visitors wnich 
exolained tnat Boards shaurd Joorv tne cnm1na1 stanuarrl ai proof. :e. they must 
be sausfiea beyond reasonaore L:auot that the Drrsoner comminea the offence 
with which he is chargee. 

In Camobell ana Fell tne Eurooean Court of Human Rights 1n d judgement 

delivered on 28 June 1984 re1ec:ea the Euroaean Commiss1or.'s v1ew that Boards 
of Visitors do not constitute "inaeoenaent ana imoartial tribunalS·· JS required 
by Article 6 of the European Convent1on on Human Rights. 

*In tnn Manual, ''JU•stancc · •s u~ to r.•.:-c~n t"'lr au•stancc 01 a Tt•ena or ;wv,~cr, .JISO ~ nC'v.n ns a McKcnlll! 
:,1an. 

On 24 October 1983 the Home Secretary, the Rt Han Leon Brittan QC MP, 
announced the establishment of a Departmental Committee to inquire into the 
prison disciplinary system. When announcing this, he said that there must be two 
main requirements that a prison adjudication system should meet: 

"First. it is a commonplace that justice delayed is justice denied, but in 
a disciplined institution there are very special reasons why charges 
should not be left unresolved to cloud relations between inmates and 
staff. There is, therefore, a particular requirement for despatch. Second, 
the fairness and effectiveness of the system should command the con· 
fidence not only of the general community and the courts, but also of 
inmates. of staff, and of those who conduct the adjudications them· 
selves." 

The Comminee is now at work under the chairmanship of Mr Peter Prior, ana 
is expected to reoort in 1985. 
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General Guidance 

Introduction 

( 1) 

(2) 

(3) 

An adjudication by members of a Board of Visitors is ordinarily 
the ultimate in a range of internal measures by which discipline 
and control is maintained within an establishment, and for this 
reason, as well as the severity of the punishments which it is open 
to a panel to award, the proper conduct of an adjudication which 
can be seen to give the inmate concerned a fair hearing is of prime 
importance. 

The members of an adjudicating panel have an exacting job to do. 
In a court it is sufficient to decide whether the prosecution has 
proved its case and to acquit if it has not. In prison adjudications 
by contrast it is important that the adjudicator should if possible 
take steps to discover what in fact happened if staff or inmates are 
not to feel dissatisfied with an adjudication: this is so whether or 
not there is legal representation at the hearing. 

The a1m ai this manual is to asstst members in their task by setting 
aut: 

Ia) some general principles that should govern the conduct of 
aajuatcattons: ond 

(b) a detailed arocedure. for universal use. designed to ensure 
as far .;s posstble that every case is fairly ana ;:>rooerly 
hearc ana dtsoosed of. ond 

(c) guidance on particular issues. 

Judicial Review ar.d Natural Justice 

(4) 

(5) 

In 1978 the Htqn Court ruled in R v. St Germain that Boards of 

Visitors aajuoicJtlons were subiect to judicial rev1ew and t~at 
aa1udicatians snould be in accara with the rules ot natural justtce. 
;\:atural 1usttce r'?autres that no man should he Judge in his own 
case: that botn stdes must be gtven " fair chance to state thetr 
vtews: that ;nere must be a full investigation oi the facts. Ess· 
enttally there1ore. aotuaicators must be seen 10 act tatrly, in gooo 
faith ana w1thout bias or nrejudice: this requires adjudicators to 
reacn dectsions saleiv on the basts of the evtdence presented ana 
thus paneis must start ae novo. 

The Court o: Aooedl ruleo in Kino v The Deputv Governor oi 
Camo Hill P~tson that judiciai revtew did not lte in respect oi 

Governors .lOIUUICJttons but that the Secretary 01 State"s acttons 
in respect oi Governors· adjudications were revtewaole. 
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(6) In R v. Tarrant it was decided that a prisoner on adjudication 

before a Board of Visitors has the right to ask to be legally repre· 
sented or to have the services of an adviser or friend (a McKenzie 
Man) and that a Board has discretion to grant such requests. 

The Role and Responsibilities of the Adjudicator 

(7) An adjudication must be seen in the context of the custodial 
setting. A departmental working party on adjudication procedures 
in prisons had this to say, in its report (The Weiler Report) puo· 
lished in 1975. on adjudications in a custodial setting: 

"We start from the fairly obvious point that prisoners 
who appear on adjudication charged with what prima 
facie appear to be similar offences are often very diss· 
imilar people. They will range from sophisticated and 
intelligent offenders to inexperienced or inadequate 
individuals who have blundered almost unwittingly into a 
situation in which an officer has felt that he has no 
option but to charge them. They may have been 
provok.~a into a fool ish act. which they afterwards re· 
grettea. or they may themseives have done the provol<ing: 
They may be trouble-seekers. or they may have trouot~ 
forcea upon them. They may be bullies or have actea 
unaer oressure. recidivists or "first-timers' who are Still 
finding their wav under stress. In cases in which tne 
offence 1s found pravea. sucn diiferences may well have 
an important bearing on the apprppnate award. 

(It is consequently important that after the adjudicators 
have recorded their finding, an objective report about the 
prisoner and his earlier conduct Jt the establishment 
should be available.) 

An adjudicating body in a penal establishment also has a 
special responsibility to ascertain the facts of the tncident 
leadtn9 uo to the allegea offence. To this end. adjuai· 
cators must be ready to auestion tn a spirit of impart1a1 
inquiry both the prisoner cnargeo with the offence ana 
the reoortmg officer and any witnesses who have been 
calleo either in support of the case or on behalf of the 
pnsoner. They also have the riqht themselves to call 
witnesses and put questions to them. and to adjourn tne 
case. if necessary so as to ensure thetr attendance. This 
responsibility to establish what haopened and why goes 
further than that of a cnmtnal court which determines 
guilt or tnnocence on the basts 01 evidence put before 
it by Ihe prosecution and the defence. The adjudicattng 
body must establish the tacts. evaluate the evtdence ana 
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then apportion responsibility for an incident in a way 
which will be seen as just and fair by both sides of the 
prison community. As they attempt this difficult task, 
they cannot ignore the fact that the alleged offence has 
taken place in a custodial setting, where respect for the 
truth and attitudes to authority may be very different 
amongst its various members, when it comes to assess the 
credibility of those who appear as witnesses at the ad­
judication. Prison society can create pressures on all who 
live in it, and the possibility that pressure has been put on 
witnesses by powerful individuals or groups within an 
establishment can never safely be discounted. There is 
also, in a prison setting, ample opportunity for collusion 
between potential witnesses. This puts a particular onus 
on the adjudicator to probe the facts and assess cred­
ibility. 

The significance of the offence will similarly often relate 
to the residential setting. Behaviour which could be tol­
erated with equanimity in the normal community may 
impose unacceptable strain or tens1on in a custodial 
establishment. We use the expression 'behaviour' advise­
dly. A breach of the Prison Rules will often fall far short 
of conduct which would constitute a ::>reach of the 
criminai law outside orison. lndeeo, as a ~eneral rule, we 
think it would be fair to say that such a oreacn may often 
approximate more closely to what. outs1de. might be 
regarded as no more than anti-social benaviour. But anti­
social behaviour in an institutional sett1n9 can be a verv 
serious problem. A pnson can only ooerate effcctrvely, 
and provide tolerable living conditions ior ooth staff ana 
inmates, if it is run in accordance w1th some generally 
accepted rules: and a breach ot those rules by a single 
prisoner or group of pnsoncrs is often resented by other 
prisoners as well as by the staff. Aoarr1. :he type of es­
tablishment may be relevant. Behav1our wnich a closed 
establishment can contain may carl for sanctions in an 
open one (and vice versa). Moreover. even within the 
same establishment the seriousness or s1gnlficance of a 
particular inc1dent may varv from tm1c !C ume according 
to the prevailing c~rcumstances. 

The range of Jwarcis available for disc1D1inary oifences 
equally reflects. the limitations imoosea bv the prison 
situation. Most societies whose rules Jre broken have 
available the sanction of some form o: expulsion or 
removal. The person found guilty or a ::>reach of tne 
Prison Rules has to uo on living in the omon communrtY 
during and after punishment. !\lor have aajudicators a11y 
power to lengthen the sentence imooseo llv the court. 
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Most of the penalties therefore take the form of depriving 
the prisoner of something for which good conduct is 
supposed to be a pre-requisite. Forfeiture of remission is 
perhaps the most significant example of this. But the 
consideration also applies to the forfeiture of various 
discretionary amenities. 

The background to an incident leading to disciplinary 
proceedings and the reasons why the incident occurred 
are of particular significance in a custodial setting. Such 
incidents can occur for a variety of reasons. ranging from 
the very simple to the extremely complex. They may 
happen because a prisoner has a grievance against a 
member of staff, or another prisoner. They may also 
result from very deep tension. or simply from the spite or 
petty backbiting w~ich may be found in almost any 
residential institution. But. whatever the background. 
they all occur in what may often be described literally 
as a confined space and they invariably occur in an art­
ificial atmosphere. Prisons are, for the most part, cut off 
physically and, sometimes, in other ways from the world 
outside. And they are small inwara-looking communities. 
This means that those involveD in an ad_iuaication will 
almost certainly have to live closely together again after 
the adjudication, <md that ;he find ina of the adjudicatina 
body and, if it finds an oifence proved. tne level of it~­
award. may be of direct ana pressrna interest to others 
(both staff and prisoners) whose iives together afterwards 
may also be aifected by its dec1sions. 

In a prison situation. there are inevitably tensions in the 
environment which it should be part of the process of 
adjudication to dispel. There is often tension before the 
adjudication is held and, depending on the nature of the 
incident which gave rise to the discroiinarv proceedings, 
this tension may not be confined :o the prisoner or 
prisoners alleged to have committee an offence. The 
incident giving rise to the proceedings may have been 
traumatic for the institution concerned: and the staff 
and prisoners generally mav be awartina 1ts outcome with 
different kinds of anxietres. It is 1m;ortanr that these 
tensions should not be allowed to fester by long delays in 
the hearing of charges, esoec1allv as 11 is often necessary 
to segregate a prisoner in the perioa between the laying 
of the charge and the adjuoication. T":ere may also be a 
danger of strain or tension after an aajuoication, if the 
community as a whole does not believe that the adjudi­
cation has carried out an imoart1a1 investrgation ana 
reached an equitable finding. 

!3.11 these considerations seem to us to emonasise two re­
quirements: first the need for those who carry out ad­
Judications on prisoners to be peoore who are familiar 
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with the establishment in which the alleged offence has 
occurred - its objectives. its regime, its culture, its 
stresses and its internal relationships; and, second. the 
need for adjudications to be carried out in such a way as 
to leave all those concerned in no doubt as to the impart· 
iality of those conducting it, or the thoroughness with 
which they have sought to establish the facts and weigh 
responsibility for particular events. 

In disciplinary proceedings before governors, the whole 
weight of responsibility fnr ensuring that this last aim is 
achieved falls on them. In proceedings conducted by 
members of Boards, a great deal of the responsibility will 
inevitably rest with the chairman of the aciudicating 
panel who, more than anyone, will need to keep before 
him the considerations to which we have drawn att· 
ention." 

Constitution of a Panel 

(8) 

(9) 

An adjudicating panel should consist of between 2 and 5 members. 
none of whom has to be a JP except where the charge is of ~n es· 
pecially grave prison offence when the panel must consist of 
between 3 and 5 members. at least two being justices of the peace 
I Prison Rule 52(2)). 

The membership of a particular panel is for the Chairman of the 
Board to decide. but he should ensure that: 

(i) new or inexperienced board members should not sit on 
panels until they have first attended as observers or add· 
itional members; 

(ii) the more experienced members should sit in serious or 
complicated cases; 

(iii) participatiOn by board members in adjudications should 
be as wide as poss1ble; 

(iv) panels should have a balance of court and other exper· 
ience; 

(v) the board's chairman or vice-chairman should chair the 
panel wherever possible; and 

(vi) panels should have at least three members wherever 
possible. 

Framing of Charges 

(10) 

( 11) 

(12) 

(13) 

(14) 

The drawing up of charges is usually a matter for the officer who 
reports an offence. Where the evidence given about an offence 
does not support the charge, it must be dismissed by the panel. 
The case of R v Board of Visitors Dartmoor, ex parte Trevor 

Smith, established that it is not open to a panel to change or 

reduce the charge (though it may amend the particulars) during 
the course of the hearing, as was once thought. 

More than one charge may be preferred in respect of offences 
arising from a single incident, ie. any discrete act that constitutes 
an offence may be the subject of a charge. If the evidence supports 
it, the prisoner may be found guilty of more than one charge 
provided of course that they are separate acts and that the charges 
do not duplicate each other. However, if the prisoner appears to 
have been charged twice for the same act, then it is not open to 
the panel to find him guilty of both charges. 

The charge must be of an offence described in Prison Rule 47. 

A charge of making any false and malicious allegation agamst an 
officer (Rule 47112)) must not incorporate words which indicate 
the outcome of any preliminary investigatiOn by the pmo~ 
authorities. 

Charges in respect of drug offences require particular care in the~r 
formulation- see Appendix 3. 

Governor's Initial Hearing 

(15) 

116) 

( 17) 

Prison Rule 48(3) requires that every charge shall be inquirec 
into. in the first instance. by the governor. If there has not been an 
initial inquiry into the charge(s) by the governor. ;he accused has 
been deprived of certain saieguaros. incluoing ;ne governors 
power to dismiss the charge(s). and a panel has no jurisdiction i:1 
the matter. 

The governor may. at his hearing, dismiss tne charge unless the 
offence is one which is especially grave (Prison Rule 52(1 )) 1r1 
which event it must te referred to the board unless the Secretaf\' 
of State directs otherwise. 

Where the governor does not dismiss a charae of an offence whi::1 
is a graver offence (Prison Rule 51 (1 )) th~ cnarge must also oe 
referrea to the Board of Visitors unless the Secretary of State 
directs otherwise. 
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Entering of Plea 

(18) The charge should contain sufficient explanatory detail to leave 
the prisoner in no doubt as to what is alleged against him. Where a 
prisoner has difficulty in understanding English he should be given 
assistance by members of the adjudicating panel. staff or, if nece­
ssary. an interpreter to enable him to participate in the proceed· 
ings. The Chairman of the panel should ensure that the prisoner is 
quite clear that any guilty plea applies to every essential element 
in the charge; thus, a prisoner who admits that an article was in his 
unauthorised possession but denies that he knew it contained con­
trolled drugs, should have his plea to a charge of possessing con­
trolled drugs recorded as not guilty-- see Aopendix 3. 

Applications for Legal Representation or Assistance 

(19) 

(20) 

(21) 

(22) 

A request tor legal representation or assistance may be considered 
at any point up to the finding, although clearly it is desirable to oo 
so at the outset and before any evidence IS g1ven since the grant ot 
reoresentation at a later stage mignt oblige the oanei to disaualifv 
Itself on the grounds that the proceedings wiil have to beqm aga1n 
ana co so w1th a panel which comes to the case afresh. However. 
tnere mav be c~rcumstances during the course of a hearing which 
oersuaac a panel to reverse a aecision to reiuse representation: 
tnis wlil necessitate un aajournment and J iresn hearing w1th a 
cdterent panel. Once reoresentat1an 1s Jilmvea. the dec1sion 
should not be reversed although a prisoner mav at any time decide 
that he no longer wants representation. 

Although these applications may be heara bv the adjudicating 
::>anei itself !see paragraph 22). 11 is open to boards to decide to 
have filtermg paneis to consider aoplicat1ans ior representation or 
assistance. Although it may be conven1ent for ;;ny filtenng panel 
to be composea of board members who are able to attend at short 
notice. it is preferable that the tilter~nq pane1 does not always 
compr~se the same members. Filter~ng pane1s snou1d comor~se a 
auorum as reau~red by the nature of the alienee 1e. at least two 
Saara memoers; in the case at Jn esoec1a1lv ;;rave offence the 
prisoner is in any case entitled to legal representation (see para· 
graoh 27 of the General Guidance). 

A record of the oroceedings must be keot I F:?56l and. inter alia. 
it snou1d incluae detail as requ~rea by paraqraan 31. 

Where it is preferred not to have a liltenng panel and a request for 
!ega1 represent~t1an or a McKenz1e Man is grantee by an adjud1ca· 
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(23) 

(24) 

(25) 

· ting panel, it will be necessary to adjourn the-hearing. Where sucn 
requests are refused, it should normally be possible for the panei 
to proceed with the adjudication forthwith (but see paragraph 23 
below). The prisoner will have been forewarned by virtue of 
paragraph 7 of F1145 (Appendix 1) that he should be prepared 
for this. 

The panel may reach a decision on the basis of the charge and 
the reporting officer's statement, and any statement that the 
prisoner wishes to make or read out. It would not however be apo· 
ropriate for the adjudication to be conducted by the panel which 
heard the application, whether it granted or rejected it, if in the 
course of considering the application the panel had access :o 
material (for example, details of the prisoner's defence or some 
relevant incriminating admissions or his criminal. disciplinary or 
behavioural history) which comoromised its ability to approacn 
the case de novo (see also paragraphs 4 and 19 of the General 
Guidance. Where it appears that consideration of the application 
necessitates access to material in addition to the charge and state· 
ments from the reporting officer and prisoner, the panel shoUld 
ask for this to be produced; if the request is subsequently refusea. 
a judgement will be necessary as to whether the adjudication mav 
proceed with the same panel, ;he test being whether it is able to 
come to the adjudication prooer airesh and without having been 
prejudiced by anything it hearC: in considering the application. 

At every adjudication, the panel must ask the prisoner if he r.a; 
read and understood the explanation of procedure \F1145l wh1cn 
informs him that he may apply ior ass1stance or reoresenta!lon. :f 
the prisoner makes no request. the panei snould neverthless as' 
him if he wishes to be assistea or legally reoresentea. without leac· 
ing him to expect that a request wlil necessanly be grantee. 

In considering a prisoner's aoplication for assistance or repre­
sentation. it is enough for the oanel to be satisfied on balance that 
the request should or should not be 9ranted. lit is not the case 
that a panel may reject the aoplication Q!!!y if it is sure beyond 

reasonable doubt that assistance or representation is not needeal. 

Considerations for Decision to Grant ::lepresentation or 
Assistance 

1261 The Divisional Court in Tarrant set out six considerations whicn 

panels should take into account when dec1ding whether to alia" 
legal representat1on or assistance; it did not exolicitly distinguisn 
between legal representation and assistance. Where the prisoner 
asks for assistance the panei will consider that aaplication on 
ment; where the prisoner asKs ior legal reoresentation and tne 
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(27) 

(28) 

panel grants it no further question will arise, but if it refuses legal 
representation, the prisoner may nonetheless ask for assistance and 
the panel may suggest that it would grant assistance if the prisoner 
wishes. The guidance below sets out the six considerations and the 
way in which they might affect the panel's decision on whether 
to grant legal representation, assistance or neither. 

However, the effect of the ruling of the European Court of Human 
Rights in Campbell and Fell is that where a prisoner charged with 

an especially grave offence, (ie. mutiny or incitement to mutiny 
or gross personal violence to an officer) asks to be legally repre· 
sen ted that request should always be granted: this is reflected in 
the considerations set out below. In another case, R v Board of 
Visitors Blundeston, ex·parte Norley, Webster J said that there is 

no duty imposed by section 47(2) of the Prison Act and Rule 
49(2) of the Prison Rules to consider the exercise of its undoubt· 
ed discretion to allow legal representation unless it is asked to do 
so. However, he commended the guidance issued by the Home 
Office that the panel should ask a prisoner if he wished to seek 
legal representation. Mr Justice Webster also said that the case 
(in which Norley had been found guilty of a charge of doing gross 
personal violence to a person not being a prison officer) was 
typical oi verv many in which legal representation is neither nece· 
ssarv nor desirable. 

(a) The seriousness of the charge and of the potential 
penalty 

I b) 

A umoner fac1nq charges unaer Rule 52 of mutiny or 
incitement to mutiny (an offence at collective msubord· 
ination. collective defiance. or disregard of authority or 
refusal to obey authority! or doing grass personal via· 
lence to a orison officer should always be granted legal 
representatiOn. With other offences there is no hard and 
fast ''"e: ·.vhether the seriousness oi the charge or the 
potenual oenalty lincludinq cases where several charqes 
in comb1nat1on will r>roauce a cambinea maximum 
penalty that is senous) or a combination of both oomts 
!O ieqai reoresentat1on or :o a McKenzie O.~an or to 
-:either s ~ matter of dcaree. In the most senous cases. 
1eqa1 reorese11tat10n will no <.iouut be aoproonate; and in 
the least senous ca>es rcoQably nenher 1S necessary. But 
•n pract1ce the uanel w1il consider the force of this cn· 
:enon 1n comoinat1on w1:h the others. 

Whether any pomts of law are likely to arise 

The Div1S1ona1 Court ment1onea as an examnle cases 
where there mi~ht IJe difficult issues of intent and this 
;JOintS to 1ega1 rcorescntJtlon rather thon to J ~.1cKenz1e 

:·Aarr. 

:t 

(c) 

(d) 

(e) 

(f) 

The capacity of a particular prisoner to present his own 
case 

This consideration may point to the need for either 
a legal representative or to the assistance of a friend or 
adviser. This decision will depend very much on the 
circumstances of the case and the judgement the panel 
makes about the capacity of a prisoner to present his 
case. Those prisoners who are incapable of preparing a 
written reply to the charge; those who are unlikely to be 
able to follow the proceedings or those who have a 
speech defect, might need such help. 

Procedural difficulties 

When exercising its discretion, the panel should take into 
account any special difficulties which prisoners might 
have in cross·examining a witness (particuiarly a witness 
giving evidence of an expert nature), at short notice and 
without having knowledge of the witnesses' evidence. For 
example, the prisoner may have been segregated under 
Rule 43 or Rule 48 and thus not had an o::lOortunity to 
interview potential witnesses. or the evidence might not 
have been given at the Governor's prelim1nary heanng. 
How far a friend or leqal aaviser w1lllle necessary or w11i 
be able to assist in matters of this kind will deoena on tne · 
circumstances of the case and on wno he is. A panel 
should :end to favour a legal representative rather than a 
:'v1cKenz1e Man in cases where the pnsoner ·:nil have diff. 
icuity in calling and cross·examininq w1tr.esses smce a 
McKenzie Man does not represent the pnsoner ana may 
not be aole to cross·examine w1tnesses. 

The need for reasonable speed 

Clearly, the speediest proceaure will be when the pnsoner 
1s not reoresented or ass1sted. Delay 1s an ,nev,taole 
consequence of legal representation where 'egal aavisers 
will wish to consult their clients. interv•ew potential 
,·mnesses ana marshall the" ar~uments. Th•s ae1av nas :o 
::~e ba1ancea with other considerations ana :~e ovemc'n~ 
:-eau1rement IS to ensure that the reauirem.::?~:s of ~arurJ1 

justice are respected. 

The need for fairness as between prisoners and as 
between prisoners and prison officers 

The Div1S1ona1 Court may have had in mmc :·.-.o cons,<ier· 
atians in oanicular. First. that where there are a number 
of prisoners who are alleqea to have takt:" :Jar: .n ;~e 
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(29) 

(30) 

(311 

(g) 

same incident. the grant of assistance - whether in the 
form of legal representation or otherwise - to one may 
imply the need to grant it to any others. Secondly, the 
need to ensure that in the proceedings the prisoner is 
enabled to present his case properly and. depending on 
the circumstances. this might require legal representation 
or the assistance of a friend. 

Other considerations 

The considerations set out in Ia) - (f) are not exhaustive. 
The circumstances of individual cases might produce 
other consider~tions which a panel should take into 
account when exercising its discretion. 

Where the panel grants legal representation or assistance to a 
prisoner in respect of one charge, they should allow it also in re· 
spect of other charges against him arising from the same incident. 

There are circumstances which a prisoner might claim, in them· 
selves entitle him to representation or aSSIStance. eg: 

(a) when he pleads not guilty; 

(b) where there is more than one charge arising out of the 
same 1nc1dent. which \Jives rise to the ~ossibility of 3 

cumulative award totalling more than 180 days forfeiture 
of remission; 

lei a charge or charges arisin9 out of concerted or collective 
acts. otner than mutiny; 

(dl 

(e) 

(f) 

charges wh1ch involve Wilfulness. an attemPt. intention. 
malice or 'nowing posseSSIOn: ie. J mental element; 

charges to which the prisoner in01cates he will plead self· 
defence. orovocat1on. acc1oent. miStaken identity or ali hi: 

a pr~soner who claims he has not t1een able to see witness· 
es. because they have been tr:ms1erred or oecause he has 
been segregated. 

In none of thesP. circumstances · uni8SS the charce is mutiny or 
gross oersona1 •JIOience to an otficer - •s the :;onel bounu of 
necessity to grant 1~qa1 reoresentat1on or :~e service oi J McKenzie 
Man. The pane1 ,.,111 consider all the CJrcumstances of the case '" 
the light of the cons1derauons set out "' parograon 28 above. 

~.\'here an aop11cat10n for IC!qal representation or the ass1stance or n 
:rier.a is reiuseo tne recoro of the ilU)UUICJ!IOn tF2561 on these 
maners should be sufficiently detaileo to snow that tt1e panel has 
nrooerlv considereo the reouest. In Dart•cular 1t should record thJt 
the [Janel has exo:a1neti 10 the prisoner t~at it has considered the 
aDoiicat1on ..:n tnc 11qnt ot the <JUit:ance qiven IJv tne Divisional 
Court before conCiuct~ng :hat legJI renresentat1on snoultl not lle 

9ranteo. 
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The Adviser or Friend (McKenzie Man) 

(32) 

(33) 

(34) 

(35) 

An historical note about the McKenzie Man is at Appendix 5. 

The Divisional Court held in Tarrant that a panel has a discretion 

to agree that a prisoner may be assisted by a friend or adviser who 
should be a 'suitable person and who is readily available and 
willing to assist, viz not a fellow prisoner but - for instance - a 
probation officer, social worker or clergyman acquainted with the 
prisoner'. This does not prevent a panel from considering any 
other person. who is willing to assist the prisoner and whom the 
panel considers suitable. 

It is the prisoner's responsibility to nominate a person who is 
willing to assist him. The panel should consider suitability in con· 
sultation with the Governor who is responsible for control of ad· 
mission to the prison. Where the prisoner is unable to name some· 
one, the panel or Governor may make suggestions. If the prisoner 
nominates a solicitor. the solicitor must accept the role of the 
adviser as defined by the panel on the oasis of the Divisionai 
Court's judgement: his costs when acting in that capacity are not 
met from public funds. 

In Tarrant the Divisional Court defined the role of the adviser as 

taking notes, quietly making suggestions and giving advice: to 
assist the orisoner in presenting his case. Jnd in qiving support. If 
however. ·.vithout the oermission of the oanel he interferes or part· 
icipates 1n the proceeoings the panel 1S entitled to require nim to 
leave. The panel may however allow n1m to take a more act1ve 
part in the proceedings if they see fit. 

The Governor's Representative 

(361 

(37) 

Where a oanel 0rants legal representatiOn w a misoner 1! should 
also indicate expressiy that any iegai re:Jresentative of the Goverr.· 
or will also be given auoience. The ·o:e of the Governors reo· 
resentative is set out'" Appendix 2. lr. :Jr~ef. his orinc1pal funct1on 
is to ass1st the panei in getting at the truth. He will also assist •n 
the presentation oi the establisnmcnt's case against the prisoner. 

Arrangements for the appointment oi the Governors reoresent· 
ative are made by Prison Departmen: Headquarters on receivinc 
notification from the Governor thot a orisoner has been grantee 
leqai representatiOn. 
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The Prisoner's Access to a Solicitor 

(38) A prisoner is entitled to communicate with a solicitor about an 
adjudication at any time and such contact will be treated as privi­
leged. Of course. where he has been granted legal representation he 
will wish to communicate with the solicitor of his choice. If he 
does not know of a solicitor who will act for him he will be 
allowed to consult the Law Society's regional legal aid solicitors 
list so that he may choose a solicitor. 

Facilities for Legal Representative or Adviser 

(39) 

(40) 

(41) 

(42) 

Requests from legal representatives or advisers for facilities should 
be referred to the Governor for his consideration. The reason for 
this is that the facilities may have a bearing on security or good 
order and discipline. and the responsibility for admining anv 
person into a prison rests with the Governor. 

Where requests for iac1iities are rece1vea by a panel it may re­
commend that they be granted. Where the Governor is unable to 
provide the facilities requested ana the panel believes that this 
prejudices a iair hearinq, there mav be no alternative but to dis­
miSS the charge notwithstanding tne implications that this could 
have for discuJiine ana control w1thin :ne establishment. 

Where the prisoner's legal reoresentat1ve or his McKenzie Man asks 
before the hearing to see copies of written statements the Govern­
or or in practice the Governor's rearesentative should arrange for 
the prisoner's representative to be goven coaies of any statements 
or other wntten '!1atenal which are to be entered in evidence. 

Reauests by the arisoner's legal representative or McKenzie Man 
before an aoiuaicat1on takes place for ;:Jermission to interview 
otner inmates or rPemaers of staif :r. orner to preoare the defence 
should be reierrea :o the Governor 'or his cons1aerat1Dn. I I the 
prisoner or memaer of staff is ·: .. oliina to be interviewed, :he 
Governor will normallv allow the 1nterv1ew provided he judges it 
aaaropriate. '.Vhere such requests are maae auring the hearina oi 
an ;;ajudica!lon me aanel, l1av1ng satiSfied itself that the reouest 1s 
reasonable. shou1d asK the Governor to make suitable arrange· 
ments anci, wnere necessary, adjourn tne proceedings to facilitate 
this. No-one is ooliqea to be 1nterv1ewea against his will. 

:s 

Facilities for Unrepresented Prisoners 

(43) 

(44) 

(45) 

(46) 

If an unrepresented prisoner asks before a hearing to see copies at 
statements or other written material which are to be entered in 
evidence the Governor should normally arrange this. The only 
exception to this is a medical record which in the opinion of the 
author should not be disclosed to the prisoner (e.g. because dis­
closure could be harmful to the patient or to the doctor/patient 
relationship). 

Where an unrepresented prisoner asks before a hearing for facilities 
to interview prisoners or other witnesses. in or out of hearing of 
prison staff. who may have relevant evidence the Governor should 
allow such interviews if he judges it appropriate and the witnesses 
are willing. Where such requests are made to the panel, it is for the 
panel to consider referring the request to the Governor with any 
recommendation it thinks appropriate and to consider an adjourn­
ment (see also paragraph 59). 

If an unrepresented prisoner asks for access to books of reference 
to hela him prepare his defence such reauests may be granted by. 
the Governor and a request for an aaiournment for that purpose 
mav be considered by the panel on its merits. 

Where a PriSoner asks before a hearing for names of witnesses or 
others 1nvolved in the incident wh1cn gave rose to the charqe(si. 
wnetner of staif or inmates, tf"oe Governor shouid take action 
wi1icn ne considers :Jppropriate ana ·::nich does not disturb the 
orderiy runnmg of the establishment to odentify persons whom the 
accused can describe. A member oi staff ·.viii however not be 
comPelled to take part in an identdicatoon oarade against his will. 
Where such requests are put to the oane1 it may decide. having 
asi<ea anv questions necessary to e1uc1dat~ the basis of the 
requests. to refer the request to the Governor w1th such recomm­
endations. if any, as seem appropri<:te ana consioer an adjourn­
ment. 

Names of Witnesses 

(471 If a l~aa1 representative or McKenzie '·.lan asKs ior names of wn· 
nesses ;nvolved in an inc1dent. whetner oi staif or onmatcs. or for 
the means to identify them, before an aOJuoocation begins. the 
Governor should take all reasonable stePS to assist. Where sucn 
reouests are made to the panel durmc :;n aaiud1ca!lon the panel 
shou1c Lleterm1ne the relevance 01 l"'e reau~sts. ano if it IS dis­
DOSeD to agree in prinCIPle the Governor snou1a lJe asKed to ass1st. 
An aDJOurnment might lle necessary to Ti!CIIItilte this. 

16 



..,.... 
00 
N, 

(48) 

(49) 

(50) 

Where the Governor decides that the prisoner's legal representative 
or adviser may interview potential witnesses, the interview should 
normally take place in privileged conditions: that is, in sight but 
out of hearing of prison officers. 

Where the Governor decides that interviews must take place within 
the hearing of staff for reasons of security or because of the pass· 
ibility of coercion or collusion between witnesses, the officer 
supervising the interview should not disclose the nature of the dis· 
cussion unless it presents a threat to security (in which case, the 
interview should be terminated) or because there is a clear inten· 
tion to defeat the ends of justice: in these circumstances, the panel 
should be informed. 

Where legal representatives or advisers ask for lists of names of 
prisoners in a wing or in a particular cell or for a list of officers on 
duty at a particular time, or for help in identifying prisoners or 
prison officers, the panel, after asking any questions necessary to 
elucidate the basis of the request. should refer the matter to the 
Governor with any recommendation that seems appropriate. 

Adjudications in Absentia 

(51) 

(52) 

(53) 

'/lihere n prisoner refuses to attend an adjudication. it should be 
ex::J1a1neo to him. preferably by a memoer at the panel, that the 
aa;uoication will proceed in his absence. It the pnsbner still re· 
fuses to attena the plea should be recardea as not guilty. 

A prisoner who is prepared to attend an adjudication but is not 
willing to do so suitably dressea. or is in a condition which is 
offensive to the oanei or others 1eg. on cilrty protest!. should be 
told that the adjuaication will proceea 1n his aosence. 

In these circumstances it would in general be inappropriate for an 
adviser IMcKenz.1e :\-lanJ to attend the ndjudicatian as his role is 
a i•m1tea one: thou9n it would IJe coer. to a panel ·to allow nim to 
iJe mesent if it cons1derea it rignt :o oo so. A legal representative 
shou1d be present Jt an adjudicnuon ·:mere his client is to LJe ao· 
jua1catea upon in aosentia. 

Physical Arrangements 

(54) The ohvs1caJ. arrangements for aajuaications should be in accora· 
ance w1th the recommendations maoe ov the Weiler Commntee 
In 1975: 
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"There will be obvious advantage in choosing a physical 
arrangement which will ensure that the general atmos· 
phere is as relaxed as possible within the context of the 
disciplinary hearing. If both staff and prisoners are at 
ease, it is the more likely that they will be able to give 
their evidence clearly and effectively. And a prisoner who 
feels that his case has been given proper consideration in 
a calm and relaxed atmosphere is perhaps less likely to 
feel disgruntled if he is found guilty and punished. At the 
same time, it is necessary to ensure sufficient formality 
to emphasise the importance of the proceedings." 

The escorting officers should be on either side of the prisoner 
rather than in front and facing him and, unless the size of the 
room and other physical arrangements preclude this, arrangements 
should be made for all those taking part in the proceedings to be 
seated. The prisoner should be allowed facilities to make notes. 
In cases where the prisoner is legally represented, it may be con· 
venient if the reporting officer is seated next to the governor's 
representative, and the prisoner is seated close to his legal repre· 
sentative. 

Adjournments 

(55) 

(56) 

(57) 

If atter 1t has start eo it becomes necessary to adjourn an adjudica· 
tion. the penod of ao1ournment should not normally exceed 3 
wee.I\S. if the aajournment IS to facditate t.'ie aooearance of c 
reoortmg officer or other officer witness who 1s unaole to attena 
because of pralongea sick absence. the hearing should be resumea 
when the otticer has returned to duty unless tne accused is willing 
to ::Jroceed w1th written evidence ana in the knowledge that the 
ofiicer could not oe quest1onea an his evidenc,;. 

When a panel has granted legal representation there may be some 
delav oetore the legal representatives are reaav to proceed. In sucn 
cases the panel shou1a set a aate. which may nave to be more than 
3 •.\ee~s ahead. :or :ne resumed heannq, ooli<;1nq :he lawyers to 
mato.e a case ior furtner aoiournment d they illlnK 1t necessary. if 
for Jnv reason a suoseouent adjournment 1s necessary it should be 
to a specific date so tnat tne panel 1s 1n a oos1tion to control 
pro9ress of the case . 

. ~ :Jr>soner awaning ao1udication mav be segregated under Ru1e 
48121. Dec1sions to segregate under th1s Rule are a matter lor 
oovernors. who have been advised that use of the Rule is 1ustifieo 
~n1y where the reasons for segregat1on relate to the ad1udication. 
for e,amPie If tnere IS J real poss1bilitv of COllUSIOn, int1m1dat10n 
or S'J:)orn1ng of witnesses to give ta1se C'VIOence or wnere 11 .s 
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(58) 

(59) 

(60) 

thought that the accused may anack witnesses he fears will give 
evidence against him. Nevertheless, in cases where it is necessary 
to adjourn the hearing of a charge against a prisoner segregated 
under Rule 48(2} the panel may feel that such segregation is no 
longer necessary and, in these circumstances. it is open to the 
panel to recommend that the Governor reconsiders his decision. 

A prisoner may consult a solicitor about an impending adjudica­
tion. Where a prisoner who has been refused legal representation 
asks that the hearing should be adjourned pending receipt of 
advice from his solicitor, the panel should ascertain whether in 
fact the advice has been sought and whether the prisoner will be 
seriously disadvantaged if the hearing proceeds. When considering 
adjournment, the panel should bear in mind that the prisoner may 
say his defence will be prejudiced without the advice he is seeking. 

Where a prisoner who is charged with an offence which is especia­
lly grave (mutiny, incitement to mutiny or gross personal violence 
to an officer) refuses legal representation but asks for an adjourn­
ment on the grounds that he is awaiting legal advice. the panel -
having satisfied itself that advice has been sought -should adjourn 
for a reasonable period. say 3 weeks. 

Other grounds for considering an adjournment arise in paragraphs 
44 - 46 aoove . 

Standard of Proof 

(61) 

(62) 

(63) 

A finding of guilt should not be arrived at unless the panel is 
satisfied beyond a reasonable doubt that the pnsoner committed 
the offence with which he IS charged. 

Where a orisoner pleaos guilty to a charqe the'panel should hear 
the evidence of the reporting officer and satisfy itself that the 
pmoner fully understands the charge which he has admitted. If 
it becomes ciear that tne or~soner's adm1ssion of guilt is based on a 
m1suncerstandinq of t~e cnarqe. he snoulcl be advised to fllead not 
au11tv. :Jut if he declmes this advice. it may be necessary for the 
pane1 :o 1nform the p"soner that it is proceeaing on the basis that 
the piea 1S not guilty. 

In R ., Soard of Visitors Dartmoor ex parte Smith the court held 

that Soares have no jur~sdiction to reduce a charge durinq the 
course of a hearing or to direct that a lesser char~e should be 
substnuteo. Therefore. where the panel reaches the v1ew that the 
facts aaduced durinq the heanno are not sufficient to justify a 
finoma of guilt on the at fence as charged. the panel should return 
a finalng of not guilt\' .. -"lthouqh the evidence mav constitute a 
similar or •ess serrous otfence a lesser char9c should not be sub· 

stitutea. 

i9 

Evidence at Adjudications- General 

(64) 

(65) 

It is for the adjudicating panel to assess the veracity of each 
statement given in evidence before it and, where there is doubt, to 
try to obtain further information that wiil help it in its assessment. 
An obvious example is where an inmate's story contradicts that of 
a member of staff. Before reaching a decision the panel must 
always try to elicit further evidence that could resolve the conflict. 
When an unrepresented inmate is seeking to give his side of the 
story and he wishes to question a witness it may frequently 
happen that for a number of reasons he has difficulty in doing so. 
The Chairman of the panel should in such circumstances seek to 
establish from the inmate his version of the events about which he 
is seeking to question the witness and then put questions to the 
witness on the inmate's behalf. 

The accused or his legal representative or adviser must hear, and 
have the opportunity to challenge, all the evidence. The panel 
must not have regard to any fact relevant to the offence charged 
which was not Drought out in the course of'the hearing, though 11 

may of course nave regard to its own general knowledge of the 
background in the prison in which the inc1dent took place. 

Written Evidence 

(661 

(671 

The panel may accept Wflttcn ev1dence. :)ut If the accused or his 
legal reoresentative den1es or explains awav a oart:cular piece of 
written evidence. its reliaoility may De Dut in couot. For this 
reason. a prev1ously wrrnen statement. ·:metner or not it has been 
shown to the prrsoner or n1s McKenz1e i.~an or legal representative 
before the adjudicatio;,. ""av be acceptea as evidence only if it 1S 
reaa out and either the writer is present at the hearrng so that the 
accusea may have an oooortunny of ouest1on1ng him. or the 
rJccusea consents to ItS :.Jetng acccoted .,.,lttlout nts ~.aving such ~n 
oouortunltv. If t~e \·Jn~er :s not present una r~e r.;rrsoner noes not 
so consent. the heanng snould be JOIOurneu. On2 of the uses oi 
•:..r1tten ~vtdence may :Je to corrooorate evtc:ence ~1ven oraliy at 
the aaiuaication. 

Saara aajudicat1ans must start Jtresh ·.v1trout reference to the 
Gov~rnor's preliminary ''earrng, or to l"e reoort of any orev1ous 
internal 1nquiry into the 1nc1dent. but tne recora a: the Governors 
hearrno or any statemems made at 11. or anv statements made to a 
iJrevtous internai ennUtrv. may be Jccentea .Js evtcence nrovidca 
thev .1re reao out m tne Q:esencr. or the nrtso~1er. :.·here tt t:i clear 
;:nut :ne pnsoner or his :eqal rel)rcsentattve ',\ttSI1 : J ouest ion th!? 
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authors of such statements. they should be allowed to do so. If 
it is claimed that the written or oral evidence at the Board adjud· 
ication varies materially from that given at the preliminary hearing 
by the Governor or at any other internal inquiry, the panel should 
call for records of the evidence and allow the accused or his legal 
representative to question the person who gave the evidence. The 
panel may consider calling for such evidence of its own volition 
or where the parties to the adjudication request it. If in doubt 
about calling for such evidence, the panel should err on the side of 
helping the accused to exonerate himself (see Appendix 4, para· 
graphs 19 · 22). 

Hearsay Evidence 

(68) First hand evidence is obviously preferable to hearsay evidence. 
but there will be occasions, for instance where no member of the 
staif witnessed the alleged offence or where an absconder or es· 
caper from another establishment is being dealt with, when a 
reporting officer has to rely on what he t1as been told. If the 
accused pleads not guilty, a finding of guilt based solely on hear· 
say evidence would clearly be unsafe. Where a prisoner desires to 
dispute tne hearsay evidence and for this purpose to auestion the 
witness. Jno where there are insuperable or very grave difficulties 
in arrangmq tor his attendance. the panel should refuse to admit 
that ev1dence or. if it has already came to their notice. should 
exoressty dismiss it from their constderation. If there are orisoner 
witnesses who shouid be called (see paragraph 69 iJeiow). but they 
are unw1lling to appear. the panel must assess the credibility of the 
hearsay evidence and disregard it where there is any doubt. 

Calling of Witnesses 

(69) Prisoner witnesses cannot be comnelled to r:1ve ev•oencc. Although 
a oane• t1as no power to comncl the nttenaancc oi an officer or the 
prison 1 Jon rase which cncomoasses ali offic1~1s m a nnson ancl not 
onlv nr~son oificerst. an officer of the pr>son may roe required bv 
the Governor. as part of his dulles. to aopear as ;; witness. The 
pane1 :•Js the discretton to refuse to c:lll wnnesses named by the 
accuseo Dr>Soner but this must be done reasonablY. :or exampie d 
it thu,,s that the reauest is part of an ottemPt by t:-te prisoner to 
renoer the nearing unmanageable or that a witness could not con· 
tribute to the investigauon. the panel should quest ton the pnsoner 
to s..:ltlsfv themselves that the witness was 111cieed Jt the scene oi 
the onc1dent IK tne material ume. or may ornerw1se "ave relevant 
ev1uence .• md that his evtdence. if believed. moqnt l>e mater~ai 
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(70) 

and weigh on their decision on the point at issue. The panel should 
not refuse to call a witness because it is inconvenient to do so, or 
because they already feel that a prisoner is guilty; they should not 
exclude the possibility that material witnesses as yet uncalled may 
bring vital testimony; nor should they restrict themselves to calling 
a sample of the witnesses requested. The panel is. however. under 
no duty to call the witness if the prisoner does not make his 
request clear and, if necessary, help the panel to identify that 
witness. 

If, unknown to the prisoner. someone has witnessed the incident, 
and the authorities know this. they are under a duty to bring it to 
the.attention of the panel, since any finding of guilt by the panel 
may be unsafe if they do not. 

Offences involving Charges against more than one Inmate 

(71) If. where more than one inmate is chargee with an offence relating 
to one incident, the panel decides to hear the cases seoarately. care 
should be taken to ensure that evidence heara at one adjudication 
is not taken into account 111 reaching J dectsion •n anotner adjud· 
ication without that evidence bemg presentee ut t~at otner t1ear· 
inq. An accused must only be convicteo on ev1dence wnich he him·· 
self has heard. It is ooen to an adjuuica:1nq p3ne1 to near the cases 
in staqes. usinq adjournments, to atlo·.·, two or rnore cases to be 
progressed concurrently to virtually s:~·uttaneous conclusions. An 
examnie ot this would be where 2 prisoners ere c~arcea wtth doing 
gross personal violence to a third pmoner. To avo1o the risk oi 
collusion or falsification of the evidence on tne oan of tne accused 
it might be decided to hear the cases seoarately ana oroceed with 
the aajuuication on one of them unttl he nas aresentea his 
defence. The case could then be aoio~rned ·:mile :~e charge is 
heard seoarately against the secono .Jccusea. Bv the wr.e the 
second accused has presented his oeience 11 w1il be aossible for the 
panel to determine whether. there is an·.- a1screaancv on the stories 
of the !'.vo accused. It would then De caen :o tne r.anel to return 
to the first case. and to hear the sec one ~cct.:seo as a ·::qness q1ving 
evtrJence this time in front of the ~!:-s: ::cc~sea. 7~~e case couid be 
further <Jajourned while the first acc~s~c 1s ::coucn: ~as a w1tness 
at the heannq oi the second accuseo. :ac~ ac:ucocat:on cou1d then 
be earned through to a conclusion. 
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Evidence from Persons outside the Establishment 

(72) If evidence from a person outside the establishment is likely to be 
relevant, he or she should be invited to attend the hearing and the 
importance of this should be explained. If the accused does not 
dispute the evidence to be given and will accept a written state­
ment without wishing to ask questions of the witness. and the 
panel is satisfied that the accused will not be prejudiced thereby, a 
wrinen statement may be accepted. 

Split and Majority Verdicts 

(73) The way in which a panel comes to a decision is 1ts affair alone. 
When the panel members cannot agree. the majority opinion will 
prevail: if the panel is eaually divided the orisoner should be iound 
not guilty. Where the panel disagrees on the aoprooriateness ot an 
awara. there is obvious scooe tor comoromise in terms of the type 
of award ana its severity. 

Consistency of Awards 

(74) The Working Partv on Adjudication Proceoures in Prisons (The 
We1ier Reoorti explilined why .lnytnlno :~naloqous to 3 tilrtff 
system should not be tntrouuced ann t1ad thtS to sa:;: 

"'.Vhen deciding on an awarri :n .1 pan1cu1ar case the 
Board will no doubt w1sh to 1rnoose the m1nunum nece­
ssarv to recognise the senoc.sncss oi the offence and to 
r.iscoura9e repetition bY t~1e ·}rtsoner hrmsed or by 
otner ensoners. For ~his our~osc. !l is essent1Ji th:Jt thev 
o;noutd tiJk.e i:lCCount not onr'.' lll rr,e crrcumstJncns oi t!lP. 

;JJrttcuiar offence nut of ·nP. record. cr.3racter :ind 
cncumstances o; the ortsone.r n:msed fincluoinn tne staHe 
rn nts sentence and tr.c extent ~o which ccn~tn awaros 
'':":av llave either no. or 0nlv 11rnlted. ~nolic~t1on to nim1: 
of i~e t•;pe of estaolishmenr ~mo the oartrcurar rcqime 11 
rs followtnq; anel oi the qenr.rtJl stotc ot orcer :1nc1 diSCI· 
p1me linclutiing the prevalence ·.H tl1e otfence at the 
;Jartlcular time). The fact t:1at :his comoinauon of 
crrcumswnces neeos to iJe t~kcn into account maKes i~ 
mev!taOie ana ~1onroonatc th:lt ·.nc level oi .::warc1 tor 
comparaule offe.nccs ·:11oulo :arv ilot11 .v1th1n .. ln<l 
t.Jetween. establishments. lnc:ceu. 11 woulo .n our vtew l)f! 
:trtttic10i .1nd t~rilitrarv to :~urnort to ODCr~te un(1Cr .1 

:·J 

(a) 

(b) 

(c) 

standard tariff which disregarded these essential differen­
ces between individual cases which we have described." 

"So far as consistency of awards within an establishment 
is concerned, we recommend that: 

The adjudicating panel should have available to it a list 
of previous offences and awards over the previous twelve 
months together with details of the adjudicating panel, 
the plea, and a short note of any special circumstances 
affectinq the level of the award. In establishments where 
adjudications are less frequent ......... a list of awards for 
comparable offences over a longer period would probably 
be helpful. 

The monthly meeting of the full Board should include a 
discussion of offences and awards made by adjudicating 
panels, with the respective chairman drawing attention 
to any points of particular interest. 

The governor should be invited to orovide details of his 
awards during the orevious month, again drawmg atten­
tion to any points of particular interest." 

Public Pronouncement 

(75) 

(761 

In Campbell ana F•,i! the European CcJurt oi Human Riqhts con­

sidered the requirement in Article 6 oi the European Convention 
on Human Rights that everyone charced ''"tn a cnm1nal offence IS 

entitled to a public heanng anti maae clear '~at there was no re· 
quirement to adm1t the public to aa1uaicat10ns and that the re­
quirements to pronounce judgement Duoliciv ·:;ouid not IJe Inter­
preted literally. However. some steos are necessary where a panel 
makes a finding 1n respect of a charge whicn is espec1ally grave 
ie. mutiny, incitement to mutiny or C01nq gross personal violence 
to an officer, to make the Judgement rcuoiici•; ,nown. 

The panel should therefore make ;rrangements t"'rouon 1ts ClerK 
to inform tl1e local press of the io!:ow1na 1niormat1on •::nen 11 has 
dealt with an offence wh1ch is espec1a11v grave • Prison Rule 5211)): 

The nil me oi the Pnsoner 

The offence with which he wds charaea 

The finding ana. •::here the l:flsonP.r ·::as iounr. cull tv 

The awrtro maa~. 
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Prison Rules 

(77) Appendix 6 is an extract from the Prison Rules 1964 (as amended 
to end of 1983). In respect of Rule 56(2) the directions of the 
Secretary of State are to be found in Standing Order 3D 41 and 
42 and Circular Instruction 58/1976: Boards of Visitors have the 
power to remit or mitigate disciplinary awards only in the limited 
circumstances described in paragraph 5 of the Circular Instruction: 
that is where there is an application for the restoration of forfeited 
remission which was imposed by a Governor and exceeds 28 days 
or which was imposed by both a Governor and a Board on separ· 
ate occasions . 
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Model Procedure for the Conduct of an 
Adjudication by a Panel of the Board of Visitors. 

General 

(1) 

(2) 

(3) 

(4) 

The proceedings should be started afresh without reference to the 
record of proceedings before the Governor or of any non-disciplin­
ary inquiry dealing with the same matter, and without access to 
the inmate's prison record or the record of any previous prison 
offences committed by him. 

It will be expeditious for the adjudicating panel to have an ad­
vance list of witnesses whom the prisoner wishes to calL 

A record of the proceedings should be taken down on Form 256. 

It is open to an adjudicating panel to adjourn a hearing to either a 
later time, or a later date, if they consider this desirable, eg. for 
further information or enquiries, or for the presence of a witness 
who is not available. 

26 

(1) 

12) 

(31 
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Notes 

The fresh start is to enable the adjudication panel to determine 
the case solely on the evidence presented at its hearino_ Statements 
written in connection with the hearina by the Governor or with 
any other inquirv into the incident leg. -by the Board at the reQuest 
of the Prison Department) may be acceoted as evidence provided 
thev are read out in the oresence of the accused. If the accused 
wishes to ouestion the oerson who made the statement. he must be 
permitted to do so. The record of the Governor's h':!aring should 00 
admitted as evidence if it is claimed that ~vidence from any pany 
at that hearing contradicts evidence from the same party at the 
panel hearing. 

ii. If an earlier inquiry - for examole under Rule 9d(2) -has been 
conducted by Board members the ndjudicating oanel should be 
different from those who conduced thtJ earlier inouiry on the 
matter. 

iii. It is ineviwble that sometimes sam~ Board members may know 
something of an inmate's history. but details of his onNious dis· 
ciplinarv aUences should ~ot be suoolied to the adiudicating 
panel before the hcanng. These d~tails can b~ suoc!ied if and when 
nn award 1s t)cina considcrt:!d {sec o:.Hil~Jrnon~ 3 and 45). 

The accused should ba asked to indicate '" 30vancc of thq hqarin':] the 1,'/Jt· 

nesscs he wnu~d lil.::.e tO call so that arr;JnOcfT'I':!nts c<H"l be mr!Oe to malte them 
.Jv<lil<1blc for :h11 tv!arm11. 11 will :;rill he no-en ;0 :~~ :v:cuscd tn Jslr:.. dunnn the 
course at thl1 h11nr1n::. t.o call ndditirynrJI \'li!n~sscs: :1r10 it w111 be ooen to thP. 
oancl to r;all ·:11tn%ses other th;m those rt:oues;cn hv tho: or.:cGscd. 

The record at th" adiudication docs not nrY!d to t:e v~rbat1m. It must include 
a record of the orcl•minaril'?s, ~he sncdfir. o:virJcncc ,..~lied uoon. thP. findings 
and, where anoroor1.1te. the r~asons tor the iJ•.v;.ud:; rrr.orysed so that ilnyonc 
rcadin11 it subseauontlv can :orn ~m uccl:rat~ nic:turc oi th~ whole of tha 
adjudiCation. The reco~d is usually HJ"q~n bv lh~ crer~ m the Board. but the 
r:hnirm.1n and members of the iidiudicminn t:'Jn-=!1 r."'-rw talo;;c n'otcs for thr.om­
sclv~s 10 ;1ssist them 'cturino thr. comJuct ol <hf! nroc~dinr.s. Althouah the 
r•~corrl rnust !Wr:ntu,1ilv. he -nn the F256. it ~~on.-. not "'"'C:Cssarrlv h.1vC 10 be 
:ak~n do·:m on the ;: 256 ill the tirnr. but r-:-::1v !:'! \';rn:nn ~u~s,:ouentlv. !r.r 
~xnrnole irom conrernnor.1ncous notr:s. It ~hourcJ then t:-c 51oncd bv the 
chnirmrm of ihc r.Jnel '.Vho IS r?soonsrblc :or •h,.. ;'ldQO\..rilC\' ana ,1ccuracv cf 
th~ rr:cord. 

Anv r.a.,cl •.'Jhrch r:rnnts lcoal reorr.sent·1tron C"r :!"lc rlssistunr:~ of tin .1dvis12r 
will nlmost ccrtainiv r.acd tO ild1curn i.hc hPann'1. '.VhNC' it C'J'!S so. it is ooen 
to the nancl ro as~ :~c Governor to consrce>r .,.,h~tt"l~r t"n nccusea orisoncr 
who hns bcl"!n S'~'OrC":latcd under Prison Rule 118 ~h01.1lc1 continue to t~c 5eore­
')atcd clurinq the Ao10urn~nt. 
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Before the Hearing 

(5) The Clerk to the Board of Visitors should check that: 

(a) a fresh Form 256 has been prepared for the hearing and 
that each charge, as recorded on Form 256, is one that is 
provided for in. and follows, the wording of the approp­
riate paragraph of Prison Rule 47. 

(b) in addition to the formal wording under the Rules. each 
charge contains sufficient ad&tional explanatory detail 
to· leave the ·accused in no doubt as to the precise nature 
of the charge against him. 

(c) a fresh Form 1127 (Notice of Report) has been issued to 
the accused in respect of the Board"s hearing in sufficient 
time for him to prepare his defence. The Form 1127 
(Notice of Report). the charge recorded on Form 256 
and the charge as heard by the governor at his pre­
liminary hearing (as recorded on the F256) are all id­
entical. 

(d) ·there has been an initial inquiry into the charge(s) by the 
governor in accordance with Prison Rule 48(3). 

(e) The charges have been referred to the Board by the 
governor: 

i. after seeking the directions of the Secretary of 
State if the offence is one of the "graver' or 'es­
pecially grave' offences which the Rules require 
should be referred to the Secretary of State; or 

ii_ Secause although not such an offence it is a serious 
or repeated offence against discipline for which the 
gov~tFnor considers the awards he can make are in­
sufficient_ 
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(51 (a) 

(b) 

Notes 

If a cnarge is not one provided for in the Rules. it is not an offence 
against discipline. so cannot be sustained. eg. a charge of not having 
a haircut is not an offence: refusing to obev an order to have a 
haircut is an offence (subject to the orovisos in Rule 26). 

i. Very often there is a confused situation at the time of an 
offence with the possibility of one or more of several 
charges being brought and the accused having no real!v 
clear r~collectJon of oreciselv what haooened. It is imPOrt· 
ant that the accused is left in no doubt oreciselv what he is 
being charged with, cg. when the charge is one of assault on 
an officer it should be expanded by an addi1ion such as 
'ie. bv striking Officer Smith in the face '(Vith his fist". 

ii, The formal wording of some offences contains alternatives. 
so it is particularly necessary to check that the charge 
indicates clearly which alternative aoolies. For examole. 
Rule 47(7) refers to a pfisoner having an unauthorised 
article "in his cell or room or in his oossession". The 
chJroe should soccifv the alternative relevant to the case 
i.e. :.in his cetl". tn his room" or "in his possession" 
!but see Aooendix 3)." 

iii. 

iv. 

The charq~ should be clear as to wh;::u is alleqed eg: 

·rrison .,ule 11717) - h:]s tf"\ his ;;csscsston an un:JuthonS'..'O 
nrttclc. iP.. at 10.00Jm ')f"l 1l.12.7G. in tr-e heavy t~:-:ti!"! 
'.'.'Or~:shon. ·:JaS iounc1 ro ,,,w~ £1 tr~asurv note in his 
DOCket'. 

Thl"! I;H:tS oi <1n n!l...,nr.f"! i1fliHn<;t rj::cd mrler amJ disciotine 
(!'r;'.>Un Rt,!r~ d7f20ll o;houtu t:;~ Si·l'iC:d. 

(c) The occused 'Nil! h;'!vC ~~~~n issw~d •nith n f=orm 1127 in resucct a: 
the h8cmng m front cf the Governor. : f h~ has set out his defr.nc'1 
in •:tritinq on the rrwers~ of th<H torr-~ hi"! rnav asY. for this. to he 
rr.ad out at the h~ar1nrt bP.forP. !h~ nanP.I. N.::!viJrth~less. he should 
be given notice of the c.1nel's hr"!artncJ, .::Jnd the ocoortunitv to out 
an amended defence or additional 1:>aints. bv beina suoolied with a 
fresh Form 1127 at k:ast 2 hours beiore the st.;Jri of the hearing. 

~dl li therP. h~s not b~Jef"' an initial innttirv into rhr. charoc{sl hy th~ 
novernor. the acr.uscd has been deoriv1:rJ ol certam sa(equards. in· 
c!uainn th-= {1overnor·s l'O\"J"?r to Uis:niss :h~ ch<Jrn~($1, ancl a nan121 
has no-Junsdictron in the matt!:!r. · 

(e) 1 f th-?. Sccrotary of St?.te's rJirrxtions h.1vP. not been sought. it could 
m~an that a Board ::; b!"2in!J as~:cd to 'leal with an off~ncc ·:1hir:h 
shoulcJ hnve b 1~n rcf'!~""r~d ~o the colice •:,ith a vi~w ro its bcinn 
dealt '.'Jrrh in the courts. P~ison Rule 51 f5l olso orovicies that thG 
Secrctarv of St;Hc mnv r~autrc charnP.s sm~cificd in this Rtdc to he 
referred to him, instcfld at to a nan~l oi tho 8onra, in .. .,..t-~,r.:h C<Jse 
an officer of th'} Secrctarv ol Statg is nominated to inauire into th~ 
charoe. {This oower is used onlv or'l rare occ.Jsion";, t'":J. wh~r~~ thF? 
offe~ce is aaainst a r~t"1nber tlf th~ Bo.,rt.J 0r the nov~rnor I'Vt is not 
c1n i)l)orooriilte r.aSP. to rernr t'J thP. noltc~.) 
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(f) Form 1145 (Explanation of the Procedure at Adjudica­
tions by Boards of Visitors) has been issued to the 
accused in sufficient time for him to study it. 

(g) the Medical Officer has certified on Form 256 that the 
accused is fit for adjudication and punishment, and that 
any report prepared by the Medical Officer for the att­
ention of the panel is available. Exceptionally, where 
there is no full-time cover available at the time and the 
part-time medical officer has been unable to examine the 
accused before the hearing the adjudication may never­
theless proceed, but no punishment will be awarded any 
inmate about whose fitness for the punishment the 
adjudicating panel has any doubt, nor will any award of 
c·ellular confinement be made until the inmate has been 
medically examined. 

Opening Procedure 

It is the responsibility of the Chairman of the panel to see that the following 
steps are taken, either by the Chairman of the panel or by the clerk and that 
they, and the responses of the accused, are recorded on Form 256. The panel· 
will not normally know in advance whether they will be receiving a request for 
legal representation or the assistance of an adviser, or whether the hearing will 
be adjourned for this or any other reason and, in consequence, whether they or 
another panel will hear the adjudication. Steps 6-12 must be carried out in 
respect of every charge referred to the Board. Where the adjudicating panel is 
different from a panel which considered an application for legal representation 
or assistance, steps 6-12 must be repeated as appropriate. 

(6) Identify t,he accused. 
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Notes 

(f) Form 1 145 is the only adv<Jnce information oiven to the inmate 
about the procedure followed at an adiudicatiOn ::v a oanel of the 
Board. 

(g) i. Prison Rule 5312) orovides that no award of cellular con­
finement shall be made unless the Medical Olticer has cert­
ified that the inmate is in a fit state of health to be so deal~ 
with. Standing Orders require that arrangements are mape 
to enable the Medical Officer to e.xamine the accused for 
his fitness to undergo cellular confinement: and that he 
reports. any matter atfectino the inmate's physical and 
mental condition \Nhich aoOOars relevant to the adjudica­
tion including, where aoorooriate, his c::"~inion that the 
mental condition of the orisoner was such that he should 
not be held fully responsible tor his actior.s at the time of 
his alleqed offence. The examination will be on the dav of. 
and or~eding, the adjudication (and resumotion of the ad­
judication fo!IO\ving any adjournment). Exceotionally, 
however. where rhere is no full-time cover available at the 
time and the oart-time medical officer is uf'lable to examine 
the accused w;thin the 24 hours immediately preceding the 
adjudication (or the rcsumotion following any adjourn­
ment) the examination mav follm•; the aajudication. pro­
vided that it does so as soon as oossible (ordinarily within 
24 hours followinq the adjudication) and ~"'~at no award of 
cellular continemP.nt is ·nilde unl~ss the '.ledical Officer 
has ccrttlicd the inmilt~ t1t {or it. 

ii. If during an adrudicntion the r.oanel is in doubt about a 
onsoncr·5 culaabilitv ;H nv~ t'~r: or '111 o~f.-:r-.c~. or -i'!bOut ht5 
~tate of rn1na. 1t ~houlO .1st.. lh~ i\k·aicJIU7fi:::er \'m~tllcr hi.:! 
can tlS515t in th~se rn,1ncrs. 
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(9) 

(10) 

(11) . 

(121 

(13) 

(14) 

Ask the accused whether he has received Form 1127 and Form 
1145, and make sure that he understands what the procedure will 
be. 

Read out the charge(s). 

Ask the accused whether he understands the charge(s), and explain 
to him any matter about which he is in any doubt. 

Ask the accused whether he has had sufficient time to prepare his 
answer to the charge(s). 

Ask whether or not the accused has made a written answer to the 
charge(s). 

Ask the accused if he wishes to be legally represented or if he 
wishes to be assisted by an adviser. 

) f the prisoner states that he does not want representation or 
assistance, the adjudication may proceed for1hwith from para· 
graph 16. If the prisoner says that he wants to be legally represent· 
ed or assisted, the panel should ask why and explain briefly what 
considerations will be applied when deciding the issue (paragraph 
28 of. the General Guidance). The panel will probably prefer 
to adjourn before announcing its decision. 

The panel should announce its decision. 
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(7-11) 

(12) 

(13) 

(14) 

Notes 

If th~ oan81 is satisfied that the accused needs ~ere inforrnaticn on the oro­
cedure or the charge(s). more time to oreoare his ans'::er to :r-,e charge(sl 
or to make out his case for representation or asst.stance. the hearinq should 
not proceed until this has been remedied. Where a orison~r has difficulty in 
understanding English. he should be given assistance bv rr.e~bers of the 
adjudicating panel, staff or. if necesarv. an interoreter to enable him to oan­
icipnte in the orocccdinos. l f the orisoner claims thnt he is awanin~ advice or 
a visit from his solicitor in order to preoarc his dcicncc or his case for reore­
sentation or assistance. the oanel should establish •::hethcr in fact a solicitor 
has been aooroached and whether the circumst<Jnces of the afleoed offence 
are such that the prisoner will be seriouslv disadvantarled if ihe hearing 
proceeds. The panel rnav consider an adjournment. If it ·denies such an ad· 
journm~nt. which it is entitled to do. it should bear in mind that ;:he orison~r 
may say that his defence or his argum!:!nts for rer.resent<ltion or assistance will 
be prejudiced unless he receives advice tram his solicitor. 

i. The panel may alreadv i<no .. v. ~g. throuqh a \':ritten aoo-. 
lication, that the prisoner ·:tnnts :.o be reorcsented vr 
assisted. 

ii. ThP. panel is only bound by ;.he terms· of the Tarrant 

judgement to consider aoolications from orisoners tor lt-:?gal 
reoresentiHIOn or the nssJst.1ncc ot :Jn <ldviscr. but everv 
prisonJJr f:l,~fore lh~Jrn '.viii l:no·N ~;nrn thP. F 1 145 that he 
may 1nJke such ~n noolic<Jtion ;Jnd f!Vf!rv nrisoner should be 
as~ed :::.oecifir:ally whether hq v.rants rl'!orcscntation or .1S.S· 
istance. 

iii. 

ii. 

iii. 

If thr: panr:l h;'!S at .:mv ~t<lOl! nr.1nt~a lrx1al rt!DrcsentJtton. it 
CJnnnt rcvP.rsc i1s decLsion. It r:; howev~.!r ooen to thl'! o<JnP.I 
to consider u rr:auest ior len.11 remcscntntion or assistnncc 
at unv sta11e nnd. il it nr;mts r1:orr.sent.1tion or ilSStstance. 11 
should dccrdc ·Nhf'!th~r it !;hQtJid dr:::.oualdv ~t:.clt !rorn a 
fmsh ht:armn '!thir.h will have to tJ!o.e ui<K:e lollo·::Lng fin 
adjournment. 

It is cnouoh for the oanel to be satislicd on balance that thfJ 
orisonf:!r's • rcouest for reorcscn t.1t ion or assistance should or 
should not be nrantcd: it is not the ca~ thut a oanel m<JV 
re1cct an nooliCJtion 2!2!.Y if it is sure beyond reason.1ble 

doubt that rr.prcscnt:ltion ur ussistancc is not needed. 

If the prison~r rlocs not r'Xlucst r~orrscntation or ;1ssist· 
~nee. it should not b~ manted to hrm. Eauallv. if h~ rco­
uasts rcomsentation but not assistance ur, h~1nn t:mm 
refused representation hut offNed assistJncc. r~ecliries uss­
istancc, assistance should not be 9rantcd to hirn. 

The oanel mi~ht find it neccssarv to het~r the aetails of tho 
case against~ the accu::;ed bcroro rr~acning i:.s dccis1on. 

It is importi1nt that it is Jooarent from the record ('If the hrarino it:2S6l 
\'Jhcrc an aoolication for le~al assist~mcc or rrorcscntation was ret used th;:~t it 
was orooerlv cons1dercd. 
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(15) 

(16) 

Where the panel grants legal representation, it should announce 
that it is allowing the same facility to the Governor; and if it 
grants legal representation or assistance it will normally be 
necessary to adjourn the hearing: where it refuses such requests 
the adjudication may proceed provided that the panel is satisfied 
that the accused has had sufficient time to prepare his answer to 
the charge(s). 

Ask the accused in respect of each charge whether he pleads guilty 
or not guilty. 

If the accused pleads not guilty or refuses to plead, proceed in 
accordance with paragraphs 17 to 28 inclusive, but 

if the accused pleads guilty, proceed in accordance with para· 
graphs 29 to 33 inclusive. 

The Hearing 

In a legally represented hearing, the main roles will be taken by the panel and 
the two lawyers. It is for the panel to decide the ordering procedure and to 
conduct the proceedings as an impartial inquiry to discover the facts and the 
truth and to give the prisoner. through his legal representative. a full opportunity 
of presenting his case. 

In what follows references to the reporting officer and the accused or the 
inmate, should be taken to include the phrases 'or the Governor's representative 
as appropriate' and 'or his legal representative. as appropriate'. 
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(15) 

ii. 

(16) 

ii. 

iii. 

iv. 

Notes 

Where reoresentation or assistance is acoro·:ed the oanel 
may fix a reasonable date f:Jt tr.::! substam:v~ hearing and 
indicate that onlv in exceorional ci,...cumstancas '.vould thev 
or another oanel ~onsent to a funher adjournm!mt. 

If the adjudication is adjourned to arrang~ reoresentation or 
assistance or for al"ly other reason, it 'Nil! norr.al!y be nece­
ssary for the resumed hearing to reoeat steos 6-11. 

A separate record IF256) should be made in resoect of each 
charge. 

If the accused r8fuses to olead, or aualifies a clea of auiltv. 
a not nuilty plea should be entered on Form 256. a~d the 
hearinci" should proceed as if the accused has oleaded not 
guilty, A olea of ~uiltv should te r~corded onlv if the 
orison~r oleads quilty to the essential element or elements 
of th~ charQ(?; for examole, a orisoner who admits that his 
a''eaation ;Jas false but denies rr \'.tas malicious, or who 
ad~its to oossessina a oioe·stem but denies knowina it had 
been used for smoking controlled drugs, should be recorded 
as making a not guilty plea. 

If, i'1 addition. <h!3 accused refuses to soeal..: durinq the oro· 
ccedinas, it should be exolained to him that t~e hearinq 1uill 
nevenh81ess continue. that ull mher ;warlable evidence \Nill 
be heard. and that the ou€stron Dl ~;uilt. and of the award 
to b~ made if it"':e findinq is guilrv .. ,.,;n be de-cided in the 
light a: :h<~t evidence. 

'Nhf?rJ? r~ charnc rs d~alt \'.'l!h ~~, ~ibs~nrra I see oar(l(]r;:mh 51 
ot ih'1 Genera't Guidance) ~h~ Dlr:a :;hould be r..::cOrdcd .JS 
f',Ot ')Uilt'/. 
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The Hearing (if the inmate has pleaded not guilty or is treated as 
so doing) 

(17) 

(18) 

(19) 

The panel should hear the evidence of the reporting officer, and 
invite the accused, if he so wishes, to question the officer on his 
evidence, or on relevant matters which the officer has not covered. 
The Chairman and other members of the panel may also wish to 
ask questions for clarification. 

The panel should repeat 17 for any other witnesses in support of 
the charge. An inmate should be asked to confirm that he is pre· 
pared to give evidence, as he cannot be compelled to do so. An 
officer of the prison who is a witness may be required by the 
Governor to attend as part of his duties. Witnesses other 
than the reporting officer should not normally remain in the room 
after they have given their evidence and been questioned on it. 

If any exhibit is produced during the hearing (eg. a weapon which 
has been used, or an unauthorised article found in the accused's 
possession) this should be described and recorded at the time it is 
produced. 
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(17) 

(18) 

(191 

ii. 

Notes 

There is no objection to the reoorting offic:!r ~eading out 
his evidcnc~ from a onNiouslv crecur~ s;a~ement: this 
should be incorr.oratcd in the record of ihc !":earin9. (St.""t' 
also note i. to 1.) 

If the accused in anv way abuses th~ o:::oortt;nitv to ouest· 
ion the officer directlv the Chairr:-:an mav insist on Quest­
ions being out throu9h him. 

iii. If. at this staotJ, th~ accused ·::ishes \ 1:'- chance his olea to 

ouiltv, this rnav be acc~mea and the heanna -c;:,ntinued in 
accordance with paragraohs 29 to 33. -

iv. If the reoortinq officer is t~rncoraril'l not ilvailable to g1ve 
evidence in oerson the situation s~ourd be exclaineo to the 
accused and where the absence is li~:e!v !O ce less than 3 
weeks it should be left to him to CeCIOe whether the hear· 
ing should oroc~d with the witness's ·;:ritt~n evidence a:"d 
in the knowlcdqe that he •Nould not be able to cuestion the 
officer on his ~vidcnc~. or ·.·.-h~thJ!r :hf! ncarr"ln should he 
adiourf"'P.d until the oific~r r~turns ;o Gutv. 1 7he ioreaoino 
will not aooly where the r~:JOnino c:fi.ccr r.as no first~ 
hand knowt~doc of the allcqed oi:e;;cc. ~a. tH'l escnoc irom 
another estnblishment.) Where the acc:;sea cncoses to awatt 
thr: o1Vilil.1bilitv 0~ ;hr. otficcr .1nd ~1'1 !S S~r~~a.:n!X1 under 
Pri~on Rul~ <18, :h!:! Ch.1rr~,;1n ~hnulo dS~ the Guverncr to 
consider whether seorcoi1t1Dn i~ sttll r~ccssan.• during the 
ad,ournment. 

v. If the rcoortmo otficcr is ti:.81v t·:r b~ •.mJv,ldcJble for r.10rc 
rh;~m 3 w~et.:s for sooner ·:1r~:r~ tH"~ ~arl1~,. r~an,..., is irnocra­
tivn) th~ advtc~ of the Guver,.,or snoula t~ sou..:nt. 

It is most imoortant that. on leavinn thn ad1udic~nion room. a witness should 
not hnvry the oooortunitv to talk to those w;11ti:"a to aive evidence. 

For disoosal of exhibits. see note ii. to 48. 

37 



) 
J 

(20) 

(21) 

(22) 

(23) 

(24) 

The panel should invite the accused to make his defence to the 
charge(s) and to give oral evidence if he wishes. This is the approp­
riate time for any written defence or explanation he has made on 
Form 1127 to be read out. Unless he wishes to call witnesses, this 
is also the appropriate time for him to comment on the evidence 
and to point out anything he thinks is in his favour. 

If the accused asks to call witnesses, whether named in advance or 
during the hearing, the panel should ask him to say what he thinks 
their evidence will show or prove. Unless the adjudicating panel is 
satisfied (after any submission from the accused) that the witness­
es will not be able to give relevant evidence, they should be called. 
An inmate witness should be asked to confirm that he is prepared 
to give evidence, as he cannot be compelled to do so. An officer 
of the prison may be required by the Governor to give evidence as 
part of his duties. If the panel decides not to call a witness request­
ed by the accused he should be told why and given the opportun­
ity to comment. The reason for the decision should be recorded in 
the record of the hearing. 

The panel should invite the accused's witnesses to say what they 
know of the affair, and invite the accused. if he so wishes. to 
question them on their evidence or on anything else that appears 
relevant to the case. The reporting officer should also be given the 
opportunity to question the accused or witnesses, and members of 
the panel may also wish to ask questions. The witnesses should not 
remain in the room after they have given their evidence and been 
questioned on it. 

The adjudicating panel may also wish to call witnesses. even 
though they have not been named by the accused or the reporting 
officer. 

After all the witnesses have been heard, the panel should ask the 
accused whether he wishes to say anything further about his case. 
to comment on the evidence, or to draw attention to any relevant 
considerations. If the accused tries to bring up points in mitigation 
at this stage, the points should be noted and considered carefully 
at the appropriate time (see paragraph 29 below). 
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Notes 

If the inmate has oreoored a written starernent h~ ~~·av be inviied to read it 
aloud. but if he declines to do so but wishes ir :o be tot..t2'n into ccrtsiderar!on 
it should be ~ead out by the Chairman of the oanel. See also note to 5c. 

Witnesses must not be excluded for :-easons of administra­
tive conven!P.nce or because 1he onnel considers the case 
aoainst the prisoner is alreadv r.1adc out. If the oanel dis· 
hCiieves the prisoner or is in doubt ;,bout his storv, it 
should refuse to call his witnesses only if it is convinced 
that the evidence they are exoectod to give is whollv irrel· 
evant to the ooint at issue fcq. th~v could not have witness· 
cd an incident being inquired into) or thr~t the reouest is 
part of an attempt to render the hearing unmanilQeable. 
However. if the oanel accents ihe r1attedsl which the 
orisoncr is trvint'l to ~stablish it is not n!X:essar.t to hear 
witnesses. and it ~should m.1kP. sure that the inmate under­
stands this tmd thi1t it is rer.ordcd on the form F256. 

ii. If an essential witn~ss is tcmnor;~rilv 11ilavad.1blc the notes 
in iv. and v. ro 17 arc ;molicat)lt~. 

If thF: oan~l mm:es to l't.:!ilr a \'JTtn.;ss but ~he witnt')sS is not P~adilv ·1Vailable to 

qivc cvirlcncc in Der~on. the accused should be .1skr.d ·.·:hcthcr ht? would like 
ihc h'!arinrJ to be ad1ourned until the Witness em t)c t)rcsent. The Chairm.1n 
of thr. Oilncl should find out how ~oon thm c~n be .• 1nd :'rovidcd there will 
not be any undue Uctav th~ hcarin4J st1ouiU b•.! <HJJOurn·~r:! :1ccorC11nC'lly. Ordin­
nrily iln :ldiudiC;Jtion should not be ildiourned lonrJ'!r ih<m 3 w~e'<s {see notes 
iv. and v. to 17 ;1bovel. 
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(28) 

The panel should consider the question of guilt. Where it does 
not retire to a separate room to do so, the governor, any other 
member of the staff (including the clerk to the Board) and all 
other persons should leave the room; the accused and his escort 
should then leave the room. 

Where the panel reaches a conclusion that the evidence constitutes 
a lesser offence than that with which the prisoner is charged, it 
must return a finding of not guilty. 

When the panel have come to a decision on the finding, then, 
depending on the practice followed (see paragraph 25 above). 
either the panel should return to the room, or the accused and his 
escort should be recalled, followed by such members of the staff 
and other persons as need to be present. 

The Chairman of the panel should announce its decision(s) and 
this should be recorded on Form 256. 

40 

(251 

(26) 

(271 

(281 

i. 

Notes 

This is necessarv to demonstrate that :~~ :::anel is entirelv 
indeoendent. To avoid any aocearancc.: :hat :he oan.c:l was 
imorooerlv influenced in its c!ec:1Sion ~v th~ Gov'?mor cr 
the member of staff deoutising for hirn at the hearing, it is 
essential that there should be no communication or ooo­
ortunity to communicate at this staoe between hirn and 
members of the panel exceot in the Oresence of the acc­
used. No evidence of ;my kind ~hould be ta~en. or decision 
communicated. except in the orescnce of the accused. 

ii. The panel should find the orisoner guiltv only if it is satis­
fied beyond reasonable doubt that he is g:uiltv of all the 
essential elements of the charae (see caraornnh iii of ~he 
Preface and 61 of the General Guidance\. · 

The panel has no power to reduce a charoe durmo the hearino or to direct 
that a lesser charqe should be substituted. (see also naraqra0h 63 of the 
General Guidance). 

See note to 25 i. 

When rnore than one charoe is bcina heard at the same :1m!'.! th~ lindin'l on 
r~ar:h ch;"~roa should be clc-arlv stated ;md ''~corded, tlv '::oss·rcfr:-rf'!ncinfl ii 
nr.ccssarv on the Form 256. . 
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If the finding in respect of any Charge being Heard is one of 
Guilty: 

(29) 

(30) 

(311 

(32) 

(33) 

The inmate should be asked whether he wishes to say anything in 
mitigation. If he asks to call any person to support his plea in 
mitigation this should be allowed unless the panel is satisfied that 
the witness will not be able to give relevant evidence. If no plea in 
mitigation is put forward, this fact should be recorded on Form 
256. 

The Chairman of the panel should then invite the governor, or the 
member of staff deputising for him. to give a report on the inmate 
including whether the inmate is subject to a suspended or current 
disciplinary award, his conduct generally during his current 
sentence and any other information the panel should be aware of 
and details of previous prison offences during the current 
sentence. Ask the inmate whether he wishes to add anything or to 
put any question to the governor in connection with his report. 

The ·panel should consider, privately, ~s in paragraoh 25 above, 
awards it will make. No award of cellular confinement may be 
made unless the medical officer has certified that day that the 
inmate is fit for it; and if the inmate has not been medically ex· 
ami ned that dav no other punishment will be awarded if the panel 
has any doubt about the inmate's fitness for it. The panel may 
adjourn, for a period not normally exceeding 24 hours, for any 
necessary medical examination to be made. 

When the panel have decided on the awards to be made, it should 
proceed as in paragraph 27 above. 

The panel should announce the awards and if the panel is making 
awards in respect of more than one charge, whether the awards are 
to be cumulative or concurrent with, other awards. 

If an award is ordered to be suspended (Prison Rule 55( 1 )). or it 
includes the stoppage of earnings under the provisions of Prison 
Rule 53(1). the terms of the award must be set out in writing in 
the 'Remarks' section of Form 256, and the inmate's liability 
explain to him in ordinary language. 
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(31) 

(32) 

(33) 

ii. 

Notes 

The Chairman of the oanel mav mJt ouestions to the 
Governor to clarify or elicit further ir.Tormation relevant 
to the question oi ounishmcnt. ~. about ~mv oeriod the 
accused has been segregated 'NhitSt ;Jwaiting adjudication. 

Essentially, the reoort should be abou~ the prisoner's be­
haviour during his current sentence and should not include 
details of his cf-iminal historv. No information should be 
given to th~ oanel in the absencr. ot the orisoner exceot. of 
course. where the whole hcarin11 has been in absentia (see 
para~']faoh 52 of the G~nnr;"tl Guiclanccl. 

iii. Where the rcoort is read frnm <1 orcvtouslv oreoarcd note 
Ihis should form n.Jrt ot ;,he r~cord of the aoiudication. 

ii. 

St.--e notes to 25. 

ii. 

See note to 25 i. 

Ordin;"Jrilv the inmate •::ill h<JV!'! b~en ;:""~dicallv cxaminr.d 
on the dav of the ndiuUication. Thr:re :s ho'.vP.Ver ,, disoen­
sntion .1t cst<Jblishmcnts whrrr. :hr:rr. t:i only <J t1<1rt·ttmP. 
mP.dicnl offir:er tsr.e note to ~1l. 

The r1w<1rds must be •11ithin the ranee oi. and C'<oressed in 
the terms of, the Prison Rules. 

~either thP. award nor any cntrv in th~ :-:~rr:arl<s' sect ton of 
Form 256 should include anv reference to (!ny adminis­
trative action or anv r'!comrnendation for such action 1~. 
olacinn on Rule 43. return to a closed r.rison, or disoos.1l Ot 
<Jxhibiisl. lt it is desired to ma'<.e rgfc~ence to exhibits it 
..,.10uld be aoproori<Jte to tell the inmate that :hey will be 
diseased of bv the governor tn nccordancc with standinq 
instructions. 
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(35) 

If the inmate is subject to an extant suspended award, the panel's 
decision on the suspended award must be announced and explain­
ed to the inmate and recorded on Form 256. The decision may be 
to: 

(*a) direct that the suspended award shall take effect; or 

(*b) reduce the period or amount of the suspended award and 
direct that it shall take effect as so reduced; or 

(c) vary the original direction by substituting for the period 
specified a period expiring not later than 6 months from 
the date of variation; or 

(d) give no direction with respect to the suspended award. 

•in either of these cases the panel may order that it should take 
effect immediately, or that it should commence on the expiration 
of an award of the same nature imposed for the current offence. 

The clerk should ensure the awards are correctly entered in the 
appropriate spaces on Form 256 before the Chairman of the ad· 
judicating panel signs and dates the form. 

If the charge was in respect of an especially grave offence (prison 
Rule 52(1)) the clerk should arrange for the local press to be 
informed. 
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(35) 

iii. 

iv. 

Y. 

Notes 

An individual 3\Nard :'lav not t:e suscendeC in oa:-t. but 
when a aenaltv comnrisir.a more •!"':.:m one award is i . ..,oosed 
one or more of them maY !:·e who I tv susoendt?a. Thus. an 
award of forfeiture of oriviieaes, :cr r::xamo!e. :"""!av be sus· 
pended in its entirety but not-in C~art and a cenaltv cor."':ori· 
sing, sav, forfeiture of orivileg:es and cellular confinement 
may be susoended by ordering that oath elements or either 
should be wholly susoended. 

A susoended award will not usuatlv be acorooriate for an 
offence where violence has been used and injuries caused 
or where there has !Jeen a serious offence· aaainst oood 
order and disciolinc. Susoended uwards oi !Orfcitur~c of 
remission should be made onlv whrJre \here are soecial 
~xtenuating circumstJnces and, ·.·.:ht_::re an award of more 
than 14 davs· forf~iturP. of remission is irnoosed. the F256 
should indicate what those extenuating circumstances are. 

A suspended Jwmd rn;w not be ac:iv.1tcd unle5s .:1 orisoner 
is found guilty of a further offence \'/hich '.vas committed 
during the period of susoension. 

vi. The activation of <1 susocndcd nw.m:1 mav nnt be ordered .:'IS 
the punishment for tho furtt'lcr ot i;::ncc 1·.1. an n.,vard is made 
for the funhcr offence and in uddirion :he ounel rnav order 
the susocnded .lwrJrd to tal..e eff~ct H'l wnolc or in pan. 

Wh~rc tlwards tlrc rn;"tdC in rr.socct of more th.:m nnr~ o:hnr.!'!. each F•Jrm 256 
should show scoaratclv thr.! rcll!vant J·.vJrds. St::'.! nmo:s to 23. 

Thn Clerk should nrnvidl'! th'! followin~l infor1n,11 inn 

The name of the nrisoner 

The offrmcc with which hr. \"laS charged 

The finding and. where the prisoner was found l}ulltv 

Th~ award. 
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The Hearing (if the accused has pleaded Guilty) 

(36) 

(37) 

(38) 

(39) 

(40) 

The panel should hear the evidence of the reporting officer, and 
invite the accused, if he so wishes, to question the officer on his 
evidence or on relevant matters which the officer has not covered. 
The Chairman or other members of the panel may also wish to ask 
questions for clarification. 

The panel should repeat 36 for any other witnesses in support of 
the case. An inmate should be asked to confirm that he is prepared 
to give evidence, as he cannot be compelled to do so. An officer 
of the prison may be required by the Governor to give evidence as 
part of his duties. 

Witnesses other than the reportina officer 5hould not normally 
remain in the room after they have given their evidence and been 
questioned on it. 

If any exhibit is produced during the hearing (eg. a weapon which 
has been used, or an unauthorised article found in the accused's 
possession) this should be described and recorded at the time it is 
produced. 

The panel should invite the accused to offer an explanation of his 
conduct. This is the appropriate time for any writteri explanation 
he has made on Form 1127 to be read out. 

If the accused asks to call witnesses. whether named in advance or 
during the hearing, the panel should ask him to say what he thinks 
their evidence will show or prove. Unless the adjudicating panel is 
satisfied (after any submission from the accused) that the witness· 
cs will not be able to give relevant evidence, they should be called. 
An inmate witness should be asked to confirm that he is prepared 
to give evidence, as he cannot be compelled to do so. An officer of 
the prison may be required by the Governor to give evidence as 
part of his duties. If the panel decides not to call a witness request· 
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ii. 

Notes 

There is no objection to the reoorting officer reading out 
his evidence from a orriviously-preo;:ucd statement. which 
should be incorporated in the record of ~he hearing (sec 
also note i. to 1). 

If the accused in any wav abuses the oooortunitv to ouest­
ion the officer directly the Chairman of the oanel may 
insist on questions being out through him. 

iii. l f the accused himself or throu~h witnesses chal!enoes facts 
on which the charge is based th~ olea should be e~tered as 
not guilty and the hearing should be continueo in accord­
ance with paragraohs 17 to 35. 

iv. If the reooning officer is t~rnoorarilv not available see 
notes iv. and v. to 17. 

ii. 

If an essential witness is ternoorarilv unavailable the notes 
iv. and v. to 17 Jre ;:molic.Jblc. 

See note to 18. 

For the disoosal of exhibits see note ii. to 47. 

If th~ inmate has oreoarcd a written statement \'/hich he wishes the oanel to 
consider he may be invited to reild it aloud. but if he declines the statement 
should be read out by the Chairman ot the panel. See also note 5c. 

ii. 

Whether the witnesses nflmed bv tho accusco are inmates 
or members of the staff. it is for the oanel tc decide wh~ 
thr.r anv or all of them arc li1:rlv to be able to i'lSsist in 
establishing the facts (sec oaragmoh 21 il. 

If an essential witness is temoorarilv unavailable the notes 
iv. nnd v. to 17 are noolicablc. 
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ed by the accused, he should be told why and given the oppor­
tunity to comment. The reason for the decision should be record­
ed in the record of the hearing_ 

The panel should invite the accused's witnesses to say what they 
know of the affair or, as the case may be, to state any matters in 
mitigation and invite the accused, if he so wishes, to question 
them on their evidence or on anything else that appears relevant 
to the case or to the question of mitigation. The reporting officer 
should also be given the opportunity to question the accused or 
witnesses, and members of the panel may also wish to ask quest­
ions. The witnesses should not remain in the room after they have 
given their evidence and been questioned on it. 

The adjudicating panel may also wish to call witnesses, even 
though they have not been named by the accused or the reporting 
officer. 

If the panel is satisfied that the inmate is guilty of the offence 
with which he is charged, the Chairman of the panel should 
announce this, and the finding should be recorded on Form 256. 

After all the witnesses have been heard, the panel should ask the 
accused whether he wishes to say anything further about his case, 
to comment on the evidence, or to draw attention to any relevant 
considerations particularly anything in mitigation. If he asks to 
call any person to support his plea in mitigation this should be 
allowed unless the panel is satisfied that the witness will not be 
able to give relevant evidence. If no plea in mitigation is put 
forward. the fact should be recorded on Form 256. 

The Chairman of the panel should then invite the governor, or 
member of staff deoutising for him, to give a report on the inmate 
including whether the inmate is subject to a suspended or current 
disciplinary award, his conduct generally during his current 
sentence, any other information the panel should be aware of and 
details of his previous·prison offences during the current sentence. 
Ask the inmate whether he wishes to add ·anything or to put 
any question to the governor in connection with his report. 
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ii. 

Notes 

If the accused has asked to call a witn~ss wno aoc-ears to 
have a useful contribution to ma~e but ·:,ho is not available 
to give evidence. see note io paragraoh 22 above regarding 
possible adjournment. 

See also note to t8_ 

When more than one charge is being ht;?ard at lhc same time the finding on 
o.ach charge should be clearly stated. 

As the accused hus pleaded ouiltv it may not be nccessarv to follow the oro· 
c:edure at paragraoh 25 abovP.. 

;_ 

ii. 

iii. 

Th~ Chairman of the Pllncl rnav nut aucstions to the 
Governor to darifv or cltc1t funhcr information relcv;,nt to 
the auestion of ounishm~nt. ~q. ~bout anv c-criod the 
accused has been segre~mted whilst awaiting adjudication. 

Essentially, the rcoort should be about :he orisoner's be­
haviour durino his curr~nt scnt~nce and should not include 
details of his-criminal historv. i'!o informat1on should be 
given to the panel in th':? absence ot \~".! orisoncr cx.ccot. ot 
course. where the hearino has bccn in acsentla 1sce oara­
graph 51 of the General G-uidance. 

Where the rcoort is read from a oreviouslv-creoared note 
this should form oart oi the record of ;:he adJudication. 
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The panel should consider what awards it will make. Where it does 
not retire to a separate room to do so the governor, any other 
members of the staff (including the clerk to the Board) and all 
other persons should leave the room; the prisoner and his escort 
should then leave the room. 

No award of cellular confinement should be made unless the 
medical officer has certified that day that the inmate is fit for it; 
and if the inmate has not been medically examined that day no 
other punishment will be awarded if the panel has any doubt 
about the inmate's fitness for it. The panel may adjourn, for a 
period not normally exceeding 24 hours, for any necessary 
medical examination to be made. 

When the panel have decided on the awards to be made, then, 
depending on the practice followed (see paragraph 46 above). 
either the panel should return to the room, or the inmate and his 
escort should be recalled, followed by such members of the staff 
and other persons as need to be present. 

The panel should announce the award, and if the panel is making 
awards in respect of more than one charge, whether the awards are 
to be cumulative or concurrent with, other awards. 

If an award is ordered to be suspended, or it includes the stoppage 
of earnings under the provisions of Prison Rule 53( 1 ), the terms of 
the award must be set out in writing in the 'Remarks' section ot 
Form 256, and the inmate's liability explained to him in ordinary 
language. 

If the inmate is subject to an extant suspended award, the panel's 
decision on the suspended award must be announced and explain­
ed to the inmate and recorded on Form 256. The decision may be 
to: 

(•a) direct that the suspended award shall take effect; or 

(•b) reduce the period or amount of the suspended award and 
direct that it shall take effect as so reduced; or 

(c) vary the original direction by substituting tor the period 
specified a period expiring not later than 6 months from 
the date of variation; or 

(d) give no direction with respect to the suspended award. 

•1n either of these cases the panel may order that it should take 
effect immediately, or that it should commence on the expiration 
of an award of the same nature imposed for the current offence. 
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ii. 

iii. 

iv. 

Notes 

See note to 25 i. 

Ordinarily, the inmate ·:;ill have i.:cen .-,e.jicJn•, exami:1ed 
on the day of the he3rina. Tj-,ere is. ho·::e•Jer, :: disoensation 
at establishments •nherc- there is onlv a oart-time medical 
officer (see note to 5 g). 

The awr1rds must be vvithin tho: r;tnue fJf, Jnd r!xoressed in 
the terms of. the statutory Rul~~s. 

:·J~ithcr the award nur ;my •!ntr•; 1n t~,A ·s~~rnnr~.s· section ui 
Form .256 sh0uld incluUe anv r~f·~r~nce to ;mv .Jdministr'l· 
tive ;"JCtion or t:Jnv r-:comrr.~"d~t10n hr such action (o/.1. 
a lacina on Ruled], r~turn to a clos'?d orh;on, or disoos-11 Ot 
'!Xhibitsl. If it i:; rJ~s1rcd t•1 r:~rJL:f-! rer'!nmcc to exhibits 11 

'Nou1d be ilOoroprime tu tell th~ inm;Jtc That th~v -.·,ill he 
rJisoost1tl nl bv th~ ']'Jvcrnor tn :lccordrmcc ·::ith stanrJin'l 
instructions. 

An individual award rnav not b~ susDcndcd in cart. but 
when a ocnaltv comprisino more than one a-,·,ard is imoos(."!j 
onP. or more of them ma~ be whollv suspended. Thus. an 
award of forfeiture or nrivilt.."qCS. for examolc. may be 
5usocndcd in its entirety but not in nart and a oenilltv com· 
prising, say, forfeiture of Drivi!,Jqes u"'d cellular confine­
ment mav be susoended bv orderif"'IO that both elements or 
either should be wholiv susoondcd. -

A susocndcd award \'Jill not usuallv be aooroonate for .1n 
offence where violence has been l!St...'d and inJuries caused 
or where there has been a senolls offence aoainst nood 
order and disctOiinc. Susoendcd .1wr1rds of f,;rfeitur-e of 
remission should be made onlv wh~re there are soecial 
extenuating circumstances rtnd •:1here nn award of more 
than 1-l d.:ws· forfeiture of rcmi~s•on is imooscd the 1=256 
should indicutc \vhat those cxtcnuatmg circums~anccs are. 
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The clerk should ensure the awards are correctly entered in the 
appropriate spaces on Form 256 before the Chairman of the 
adjudicating panel signs and dates the form. 

If the charge was in respect of an especially grave offence (Prison 
Rule 52(1 )) the clerk should arrange for the local press to be 
informed. 
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v. 

vi. 

Notes 

A susoendcd Jward mav r.ot ::;~ <l:Cti\'J:::a U"':'£-S.S a o;isoner 
is found qui ltv of a furthe:- offer.c!! ·.·:hich \'-'<15 co~-nitted 
during the ceriod of susoens.io~. 

The activation of a suscended oward r.av not 8e ordered as 
thB punishment for the further off~nce i9. an award is rnade 
for the further offence and in addition the Board may order 
the susoended award to take effect in whale or in pa_rt. 

It is imoortant that ·.-:here awards are made in rcsoect of ~ore than one 
charae, each Form 256 should show seoarately the relevant awards. See notes 
to 4S. 

The Clerk should provide the following inforrr.-1tion: 

The name at the prisoner 

The offl:mce with which he was charged 

The finding and, where the prisoner was found auiltv 

Th~ <1W;Jrrl. 
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Appendix 1: 
Explanation of the Procedure at a Hearing of 
a Disciplinary Charge by a Governor or Board 
of Visitors 

When you appear before the Governor or the Board of Visitors* at the hearing 
of a disciplinary charge the procedure will be as described below. Statutory 
Rules about discipline are set out in your copy of the General Information 
Booklet for Prisoners. If you want any advice before the hearing about the pro· 
cedure, ask your officer about it. 

( 1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

The Governor will ask you whether you received the Notice of 
Chairman 

Report (Form 1127) showing the charge(s) against you. 

You will be asked whether you have received this card which ex· 
plains the procedure at the hearing of a charge. If you do not 
understand the procedure then you should say so. 

The charge(s) will be read out to you. If there is any difference 
between the charge(s) read out and the charge(s) on the Notice of 
Report, or if you are in any doubt about any charge, this will be 
your opportunity to say so. 

You will be asked whether you have had enough time to prepare 
your defence to the charge(sl. If you consider you need more 
time, you shouid say so and qive your reasons so that it can be 
considered whether the hearing should be adjourned to allow you 
more time. 

You will be asked whether you have made a written answer to tne 
charge. 

If the hearing is before the Board of Visitors, you may ask the 
Chairman if you can be legally represented or assisted by a friend 
or adviser. The panel will consider your request and if they agree 
to it the hearing may be adjourned to a suitable date. If a request 
for legal representation is granted by the panel the Governor will 
allow you facilities to contact a solicitor of your choice. If yot,J do 
not know a solicitor who will act for you the legal aid designated 
officer will show you the Law Society's regional legal aid solicitors 
list so that you may choose a solicitor. Your solicitor will aavise 
you about how his costs might be met from the legal aid fund. 

If a request for legai representation or assistance is refusea the 
panel will almost certainly wish to proceed with the adjudication 
ana you should be prepared for this. 

•1n oract•ce. th~ ed1ud•cot•on wtll be conducted bv a panel of between 2 ond 5 memben of the Soard. 
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(9) 

(10) 

( 11) 

(12) 

The Governor will ask you, taking each charge separately if there 
Chairman 

is more than one, whether you plead guilty or not guilty. You will 
be treated as having pleaded 'Not guilty' unless you plead 'Guilty'. 

The officer who reported you will give his evidence. You will be 
allowed, after the officer has completed his statement, to question 
him on what he has said or on any relevant matter. 

If there are any witnesses in support of the charge(s) against you 
they will give their evidence, and you will be allowed to question 
them also. 

You may be required to put your questions through the Governor. 
Chairman 

Do not argue with witnesses. If you do not feel able to frame ques· 

tions to bring out your point, explain it to the Governor· who will 
Chairman 

assist you by asking them for you. 

You will then be invited either to: 

(a) make your defence to the charge(s) - if you have not 
pleaded guilty; 

or 

(b) offer an explanation of your conduct and say why you 
think you should be treated len•ent!y - if you have 
pleaded guilty. 

This will be the time for any written statement you have made of 
your defence or in explanation to be read out; and - unless you 
want to call witnesses - for you to comment on the evidence 
given and point out anything you think is in your favour. 

If you want to call witnesses, ask for permission to call them and 
say who they are, even if vou have named them before the hear· 
ing. 

If they are witnesses in your defence. say what vou believe their 

evidence will prove. If the Governor is satisfied that their evidence 
Chairman 

may help to establish exactly what happened. :ne witnesses will 
be called (but remember that witnesses who are inmates cannot 
be compelled to give evidence). 

You will be allowed to question the witnesses on their evidence or 
any relevant matter. and they may also be questioned by others 
present. 
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After your witnesses have been heard you will be given the oppor· 
tunity to say anything further about your case, to comment on 
the evidence and point out anything you think is in your favour. 

The Governor will announce the finding of guilty or not guilty 
Chairman 

for each charge. 

If you have pleaded not guilty but are found guilty, the Governor 
Chairman 

will invite you to say, before any punishment is awarded, why you 
think you should be treated leniently. 

You may ask to call someone to support a plea for leniency. 

The Governor will ask for a report to be read out on your conduct 
Chairman 

and record since you last came into custody, and will ask you 
whether you want to add anything or ask any question in conn· 
ection with the report. 

The Governor will announce the awar<Jfs) for each offence 
Chairman 

proved. If you do not understand how the awart: will affect you. 
you should ask for it to be expiaineo to yoc.. 

The Governor may adjourn the hearing, or the Governor may 
Chairman · 

bring a hearing to an end, at an intermediate stage- for example. 
to await the outcome of any pol ice investigation into the case or 
to await directions from higher authority, or so that an essential 
witness may be present. The reason for any adjourr.ment or ter· 
mination will be given to you. 

Form 1145 ( revision) 
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Appendix 2: 
The Functions of the Solicitor representing the 
Governor 

(1) 

(2) 

(3) 

The principal function of the solicitor representing the governor is 
to assist the adjudicating panel in getting at the truth. Before he 
receives his instructions, the prisoner will have been charged and 
have appeared before the Governor. The alleged offence will have 
been investigated by prison officers and some statements may have 
been taken from witnesses (these are likely to be prison officers, 
but there may be exceptionally a prisoner who is able and willing 
to give evidence against the defendant). The solicitor should con· 
sider the charge in the light of the evidence to see whether it is 
appropriate and whether further evidence is required to support it. 
If further evidence is required, the solicitor should report to the 
Governor asking for arrangements to be made for him to see the 
witness and he should ask the panel for an adjournment if this is 
necessary. If the charge is not appropriate, the solicitor should 
report to the Governor, suggesting that the proper remedy is for 
the solicitor to inform the panel that he wili not be calling evi· 
dence in support of that charge, and inviting the panel to dismiss 
it. The offence charged may be appropriate but the particulars 
may be wrong or inadequate. In that case. the solicitor should 
raise the matter at the beginning of the proceedings before the 
pane! and suggest that the panel should proceed on the basis of the 
solicitor's formulation of the particulars. The question of reduc· 
tion of charges and alternative charges is discussed in paragraphs 
10 and 63 of the General Guidance: wnere the evidence at the 
heannq does not support the offence cnarqed, it must be dis· 
m1sseo: the charge must not be reduced. If the solicitor is not 
satisfied with the evidence as set out in the statements supplied to 
him. he should inform the Governor who will arrange for the 
solicitor to take further statements from the relevant witnesses. 

The solicitor will present the evidence in suppoct of the charge. 
While the principal function of the solicitor is to assist the panel 
in getting at the truth he has an important part to play in protect· 
ing witnesses from unfair cross-examination and in presenting the 
other side of the case if the prisoner's solicitor launches an attack 

·on the conduct of prison officers or on the way the prtsoner has 
been treated in prison. The solicitor will give every ass1stance to 
the panel when points of law are raiseo. whether by the solicitor 
for the prisoner or by the panel. (This does not mean of course 
that the panel will wish to look only to the Governor's represent· 
at1ve tor advice on legal points. In practice it will be sensible, when 
a legal point is made. to seek comments from both lawyers 
present so that when the point has been elucidated the panel will 
be able to form a judgement.) 

Exoerience suggests that there are a numoer of requests which 
the solicitor acting for a prisoner may make. Examples are 
discussed in the followmg paragraphs. In re1at1on to eacn. it must 
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be remembered that the panel has no powers to compel the 
attendance of witnesses or the production of documents and 
cannot impose duties upon prison officers or the Governor of 
the prison. However. if the panel is of the opinion that in the 
interests of justice particular action should be taken, the proceed· 
ings may be adjourned while the Governor is invited to consider 
the views expressed by the panel. 

The solicitor acting for the prisoner may ask to see copies of all 
statements which it is intended to use against the prisoner. Where 
there are such statements, the solicitor representing the Governor 
will no doubt wish to anticipate this request by providing copies 
as soon as possible. 

The solicitor for the prisoner may require facilities to interview 
prison officers or other prisoners. This request should be made 
first to the Governor but if it is repeated to the panel. the solicitor 
representing the Governor should seek to establish which prisoners 
it is sought to interview and why it is thought that they may be 
able to give evidence for the defence. There can be no possibility 
of arranging for the solicitor to see all the prisoners who were in a 
particular wing at the relevant time. 

The solicitor may ask for a list of names of prisoners in the wing 
or in particular cells or for a list of officers on duty at the time. 
This is not a matter for the panel but for the Governor. and the 
solicitor representing the Governor should seek to narrow the 
request as far as possible and to find the justification for it. 

The solicitor for the prisoner may ask for an identification parade 
to be held so that his client may seek to 1dent1fy prisoners or 
pnson officers. Again. this is a matter for the Governor, but the 
aim should be to discover the case for holding such a parade. A 
member of staff will not however be compelled to take part in an 
identification parade against his will. 
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Appendix 3: 
Advice on Various Matters 

This note comprises a brief summary of Home Office guidance on some particular 
adjudication issues relevant to Boards of Visitors proceedings. 

Possession of unauthorised articles 

(2) 

(3) 

(4) 

In its judgement on 31 July 1984 in the case of King v the Deputy 
Governor of· Camp Hill Prison, the Court of Appeal (Lawton, 
Griffiths and Browne-Wilkinson LLJ) enunciated its view ofthe 
proper construction of Prison Rule 47(7). To be guilty of an 
offence of having an unauthorised article, the prisoner must have 
been exercising some control over the unaOJthorised article in his 
cell; it is not sufficient merely to 'know' of the presence of the 
article. 

Griffiths LJ went on to say that in shared cells it may be more 
difficult to know whether the article is in the joint possession of 
all the prisoners or whether one or more are the guilty parties. 

It is important therefore, particularly wnere the prisoner is in a 
shared cell. that the adjudicator is satisfied that the prisoner was 
exercising sole or joint control over the article before finding him 
guilty. 

Drug Offences 

(5) 

(6) 

There is no specific disciplinary offence under the Prison Rules 
which refers to the possession, use or supply of controlled drugs; 
charges may be laid under Rule 47, paragraphs 17). (101 or (20) 
depending on the circumstances of the alleged offence. It is of 
course open to a Governor to hear a charge under any of these 
paragraphs or for the matter to be referred to the police. However 
in most cases the charge is referred to tne Board under Rule 51 (2). 

The standard of proof required when drugs-related cnarges are 
heard is the same as that for other disciplinary offences: ie. a 
finding of guilt should not be arrived at unless the panel is satis· 
fied beyond a reasonable doubt that the prisoner committed the 
offence with which he is charged. There is an important difference 
between the mechanism available for dealing with drug abuse in 
prisons and that provided by the criminal law. Under the Misuse 
of Drugs Act 1971 the relevant offence is one of possessing a 
controlled drug. Prison Rule 4717) provides for a disciplinary 
offence of possessmg an unauthorised article. It 1s therefore open 
to the reporting officer to charge a prisoner under Rule 47(7) 
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with the possession of a pen or razor which has been in contact 
with, for example, cannabis resin; a charge need not be limited to 
possessing cannabis resin itself. This is taken to mean that the 
jurisprudence of the Misuse of Drugs Act to the effect that a 
charge of possession can only relate to a measurable quantity of a 
controlled drug is not binding on charges under the Prison Rules, 
and a charge under Rule 47(7) may be made out notwithstanding 
that only traces of the drug, not amounting to a measurable 
quantity, are found. 

A charge of being in possession of controlled drugs or articles such 
as pens or razors which are believed to have been in contact with 
controlled drugs will normally be preferred under Prison Rule 
47(7). Such a charge may be preferred immediately on discovery 
but the charge must be formulated as 'had in his possession a 
controlled drug' or "had in his possession an article containing 
traces of a controlled drug" and not 'had in his possession a 
substance believed to be a controlled drug'. It is then open to the 
Governor, in consultation with the Regional Director, to refer the 
maner to the police for investigation and to adjourn the hearing 
pending the outcome. If discovery of a substance believed to be a 
controlled drug is not referred to the police for investigation. the 
adjudication may proceeo provided that the prisoner makes a clear 
and unambiguous admission of guilt. The Governor shouid satisfy 
himself, particularly in the case of young offenders or any inmate 
who miqht not fully unoerstand the charge. that they recognise 
the meaning and nature of controlled druqs and that it is a senous 
offence to possess them. With a clear and unambiguous admission 
of guilt, it is unnecessary to send the suspected substance tor for­
ensic analysis. The Board oi Visitors may aojudicate without any 
forensic analys1s. llut only if the pnsoner mainta1ns his clear ana 
unambiguous aomission ot guilt. 

Where a prisoner makes a not guilty or equivocal plea before the 
Governor or, on the case being reterreo to the Board ot Visitors. 
changes a guilty plea to one which is equivocal or not guiltv. the 
substance may be analysed with a BDH kit; it this proves negat1ve. 
the charge of possession ot controlled drugs must be dropped; if 
positive or if a BDH kit has not been useo. the substance must 
immediately be sent for forensic analysis and the hearing adjourn­
ed to be resumed on receipt ot a fore.nsic analysis report. 

The judqement of Mr Justice McCullouqh in the Divisional Court 
on 20 September 1982 in the case ot R v Board ot Visitors High· 
point Prison ex parte McConkey provided guidance on another 
aspect ot charging in connection with drugs offences ie. where a 
charge under Rule 47(20) may be appropriate. 

McConkey and three other i:lmates at Highpoint prison were 
charged under Prison Rule 47(20) with offending against good 
order and discipline in that 'they were present at a drug smoking 
party or session'; !tie other three inmates were also charged unoer 

GO 

(11) 

(12) 

Prison Rule 47(7) with being in possession of, or having in bedd· 
ing, substances believed to be cannabis, or a pipe adapted to 
smoke drugs. McConkey, and two of the others. were found 
guilty on the 47(20) charge. In quashing the Board's decision in 
respect of McConkey, Mr Justice McCullough explained that there 
had been no allegation that McConkey was in possession of the 
pipe or the cannabis, nor that he encouraged or assisted anyone 
else to smoke. He rejected the argument that mere presence, 
knowing that an offence was being commined, could constitute 
an offence; similarly he rejected the view that a mere observer 
should be regarded as an offender himself because of the risk that 
he might be tempted to join in or in some way assist the offender. 
He also rejected the argument that guilt should result merely 
because the presence of the observer might happen to assist the 
offender to escape justice by creating contusion in the mind of an 
officer as to who was. in fact, offending. 

Mr Justice McCullough went on to say that it would be another 
maner if the inmate present 'wilfully encouraged the offender' 
because 'he then makes himself party to the principal offender's 
offence and himself offends'. It follows from this that where a 
prisoner is suspected of being present, even knowingly, when drugs 
are being smoked or consumed, he should not be charged, under 
Prison Rule 47(20). with mere presence. To constitute an offence 
some additional ingredient has to be established. The charge 
should make clear what the additional ingredient is thought to be 
so that (a) the adjudicating body is clear that this is an essential 
feature of the offence which must be proved and (b) that the 
prisoner has a full opportunity of hearing the allegation and 
presenting his defence. Clearly everything will depend on the in· 
dividual circumstances of a case but, as examples. the charge might 
make it clear that the inmate was suspected of wilfully encourag­
ing or assisting those actually smoking or consuming drugs (eg. by 
acting as a lookout). Similar considerations aoply to offences 
other than those involving drugs; for example. unauthorised 
possession or taking of unauthorised articles, Rules 47(7) and 
(10); damaging a cell or property Rule 47(11 ); anempts to escape 
Rule 47(5) and (19); and barricading or arson Rule 47(11) and/or 
47(20). 

In the light of the judgement by Mr Justice McCullough it is prob· 
able that when conducting a judicial review of adjudications in 
respect ot drug related offences the Divisional Court will draw 
analogies with the criminal law. First, where a prisoner is charged 
with an offence which it committed outside the prison could 
result in a charge under the criminal law. it is necessary that the 
offence of possession be proved to the same standard as is required 
tor a criminal offence under the Misuse at Drugs Act. The ad· 
judicating authority must therefore satisfy itself that the prisoner 
knew that the unauthorised article was in his possession and that 
he knew it contained traces ot, or was. a control leo a rug. It is not 
necessary that the prisoner should know the precise nature of the 
drug. 
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Awards 

(16) 

A statement by the prisoner in defence of a charge that he 'did 
not know the article was there' or that he 'did not know the 
article had been used for smoking a controlled drug' is a legitimate 
defence; equally, a statement to the effect that he was exercising 
no degree of control over an article in his cell is a legitimate 
defence, even though he admitted knowing the article was there or 
had been used for smoking drugs. Whether these defences are 
believed is a matter for judgement by the adjudicating authority 
which has the opportunity to decide from, inter alia, the demean· 
our of the witness whether he is telling the truth. Other statements 
commonly advanced by a prisoner such as 'someone gave it to me', 
'I do not smoke cannabis', 'it is not my pen' and 'I found the pen' 
do not in themselves constitute a valid defence. They may how· 
ever be relevant in assessing the credibility of a defence to the 
effect that the prisoner did not know the article was in his poss· 
ession or that he did not know that it contained or was a con· 
trolled drug. 

The adjudicating authority should try to ensure that the prisoner 
understands the three elements in the charge: that the unauthor· 
ised article was in his cell, that it was under his sole or joint con· 
trol and that he knew that it contained traces of or was a contra· 
lied drug; and pleads accordingly. If the prisoner admits control 
over an unauthorised article but denies knowing that it con· 
tained traces of a controlled drug, the plea should be recorded as 
'not guilty'. 

The definition of this offence has led to disputes in some disci· 
plinary proceedings. The Divisional Court appear to have approved 
the definition "an offence of collective insubordination. collect· 
ive defiance. or disregard of authority or refusal to obey author· 
ity". Certamly the Court thought that the vital questions in most 
cases would be whether collective action was intended to be coli· 
ective. ie. whether it was concerted or not, and whether there had 
been mere disobedience of a particular order. or disregard or 
defiance of authority. 

An award of punishment by a panel must be within the range and 
the terms of Prison Rules 51141 and 52(3). Unless an award is sus· 
pended. or is ordered to start at the end of a period of punishment 
already being served, punishment other than forfeiture of remiss· 
ion will be implemented forthwith. If more than one punishment 
of a like kind i~ imposed at the same time for separate offences 
they may be ordered to run concurrently. An award of forfeiture 
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of remission may be made in the case of a prisoner who is de­
tained only on remand or to await trial or sentence, notwithstand· 
ing that the prisoner has not (or had not at the time of the 
offence) been sentenced to imprisonment. A panel may direct that 
an award shall not take effect unless during a specified period not 
exceeding the ensuing 6 months the prisoner is found guilty of 
committing another offence against discipline. A suspended award 
will not usually be appropriate for an offence where violence has 
been used or where there has been a serious offence. Suspended 
awards of forfeiture of remission should be made only where there 
are special extenuating circumstances. An award may not be 
suspended in part; although any or all of the awards made for a 
single offence may be suspended, it is preferable to suspend all or 
none. 

Adjudications on Charges under Prison Rule 47(5). 47(6) and 
47(21) and under Youth Custody and Detention Centre Rules 
50(5). 50(6) and 50(21) 

( 1 7) In making an award upon an inmate found guilty of an offence 
relating to absence outside the establishment or a failure to return 
after being temporarily released, no account should be taken of: 

( 18) 

(a) the length of time the inmate has been unlawfully at 
large. This is because, under section 49(2) of the Prison 
Act 1952, the period will not be counted as part of the 
sentence when the inmate's normal date of release is 
calculated. (The Secretary of State may direct that it 
should be so counted, but it is not his practice to do so.) 

(b) any further offences committed by th£ inmate while at 
large. Such offences can be dealt with by the police as 
criminal offences. It is in any case doubtful whether there 
is authority under the various Rules to adjudicate and 
impose a punishment for such an offence. 

Accordingly, no reference should be made at the adjudication to 
any offences. which may have been committed while at large and 
wnere such references are made the panel should exoressly dis· 
regard them. 
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Appendix4: 
Implications of Certiorari Cases 

Introduction 

This note records the main points to emerge in the cases of application for a writ 
of Certiorari concerning adjudications and considers the implications. 

(2) 

(3) 

(4) 

(5) 

As a result of the Hull riot of 31 August - 2 September 1976, 
disciplinary proceedings were instituted against 185 prisoners, who 
forfeited about 90 years' remission in total. The Hull Board of 
Visitors carried out the adjudications at the various prisons to 
which accused inmates had been dispersed. Seven of these prison· 
ers applied to the Divisional Court for orders of Certiorari to 
quash their findings. On 6 December 1977 the Divisional Court 
refused their applications on the grounds that Certiorari did not 
run to findings made by Boards of Visitors. 

In summing up, Widgery LCJ equated Governors and Boards with 
fire service chiefs or army officers, as being responsible for a body 
with its own form of discipline and its own rules. Agreeing with 
another judgement (Lord Denning MR in Becker v Home Office 
(1972) 2 OB 407) he thought that a Governor's life would be 
made intolerable if his every disciplinary decision were liable to 
judicial review: and he thought that in this respect Governors and 
Boards should not be distinguished. as both. were intimately conn· 
ected w1th the running of the pnson. The Divisional Court thought 
that the "right' to petition the Secretary of State against an award, 
under Rules 7 and 56, was an adequate safeguard for the prisoner. 

On 3 October 1978. the Court of Appeal 1 reversed this decision 
and held that awards made by Boards of Visitors were subject to 
judicial review. Megaw LJ said that the Governor's powers of 
summary discipline were part of his administrative function, and 
that good sense and public policy made it undesirable that those 
powers should be subject to Certiorari; on the other hand the 
Board's adjudicating role was separate from its other functions. 
Agreeing, Waller LJ said that the Board is an administrative body, 
but not when acting Judicially where it is independent of staff and 
inmates. 

Though agreeing with Megaw U, Shaw LJ said that it was diffi· 
cult to distinguish Boards" and Governors· awards. It should be 
added that Megaw LJ had sa1d that the notice of orocedure and 
Form 1145 at a Board adjudication pointed to a judicial proceed· 
ing: but a similar procedure and the same form are used in Govern· 
ors· adjudications. The Court of Appeal did not agree that 
Certiorar: should be only a residual remedy, to be used after 
appeal to the Secretary of State had failed. because prisoners do 
not have an absolute right to this appeal, and because in any case 

1 A v Hull Pri10n Board of Visitors. c11. partr. St mtma~n\19791 OB 425 
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(6) 

(7) 

(8) 

(9) 

(10) 

the Secretary of State can only remit the award: he cannot quash 
the finding of guilt. The Court of Appeal, however, left open the 
question of whether Governors' adjudications were justiciable. 

In 1984, the Court of Appeal ruled in King v The Deputy Govern· 
or of Camp Hill Prison that judicial review did not lie in respect of 
Governors' adjudications but that the Secretary of State's actions 
in respect of Governors' adjudications were reviewable. 

The Hull St Germain cases, together with the Wandsworth Rosa 
case, were referred back to the Divisional Court for consideration 
on their merits. The Court said that section 47(2) of the Prison 
Act 1952, requiring the Secretary of State to ensure that 'a person 
who is charged with an offence under the rules shall be given a 
proper opportunity of presenting his case' and Rule 49(2) that a 
prisoner 'shall be given full opportunity of hearing what is alleged 
against him and of presenting his own case' were declaratory of 
one of the basic rules of natural justice, namely that every party to 
a dispute has a right to a fair hearing. 'He must know what evi· 
dence has been given and what statements have been made affect· 
ing him; and then he must be given a fair opportunity to correct 
or contradict them'. Referring back to Megaw LJ in the Court of 
Appeal, the Divisional Court said that a mere breach of procedural 
rules would not justify or require interference by the courts; for 
that there would have to be 'some failure to act fairly - fairly, 
having regard to all the circumstances and such unfairness could 
reasonably be regarded as having caused a substantial, as distinct 
from a trivial or merely technical injustice, which was capable of 
remedy". 

The applicatiOn of these principles to the St Germain and later 
cases is considered below. 

It should be stressed that the Divisional Court is not rehearing the 
adjudication. It looks at the documents of the aajudication to see 
if there is prima facie evidence there of unfairness: it cannot 
resolve conflicts of evidence. It can. however. examine affidavits. 
but if a conflict of evidence remains, it will allow cross·examina· 
tion of deponents only to prevent an 'unacceptable risk' that 
justice will not be done if 'there is no cross-examination. !Webster 
J in Feil's case.) 

The rest of this paper looks at the pomts of :Jrocedure or the 
dec1sions where the Divisional Court has commenced or criticised 
Boards. It should be added that the Court may cfl!icise a Board 
without quashing its award, if the point is insuostantial or incap· 
able of remedy. It may also order a rehear~ng. 
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Procedure 

(111 In St Germain, Megaw U said that Certiorari would lie for a 
breach of procedural rules only if a substantial and remediable, 
not a trivial, unfairness had occurred, and in Brady and Mealy 
Hodgson J said that matters of procedure and principles of fairness 
should be distinguished. 

( 121 In Moseley, the clerk appears to have got the order in which 
evidence was given wrong, which made it difficult for Glidewell J 
to decide whether there had been a refusal to call witnesses or not. 
In Brady and Mealy the Chairman took the last of six charges first, 
without an explanation to the prisoner, causing him some con· 
fusion. In neither case was the finding quashed on grounds of irr· 
egularity. 

(131 A verbatim transcription of the proceedings is unnecessary, but 
a full account of the important points in the adjudication should 
be recorded. Judges give great weight to statements and affidavits 
which are corroborated by the adjudication sheets. 

Entering Pleas 

(14) In the Brady and Mealy case, the accused said he did not see the 
point of the charge (47(201: 'in any way offends against good 
order and discipline') and it was not explained to him. Hodgson 
J thought it was wrong of the Chairman to enter a plea of guilty, 
even though Mealy later admitted guilt: but he did n0t quash the 
finding. 

(151 Leyland, one of the applicants in Tarrant, complained that the 
meaning of a 'concerted act of indiscipline' was not explained to 
him. But since Leyland himself referred to 'the riot', Webster J 
did not consider that any injustice was done by not explaining the 
charge. 

(161 In the Rosa case (commended as a model for dealing with hearsay 
evidence) the accused admitted committing an assault, but under 
provocation. He should therefore have been advised to plead guilty 
and mention provocation later in mitigation, whereas he was 
advised to plead not guilty. 

Charges 

(171 In Seray·Wurie, the applicant, though he admitted that he had 
committed many offences. claimed that the Governor had no right 
to refer him to the Board under Rule 51 (2) since he had repeated 
no particular otience. Forbes J disagreed saying that repeated 
offences can be different ones. 
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(181 McConkey was charged with offending against good order and 
discipline in that he was 'present at an unlawful drug·smoking 
party'. The Board's finding of guilt was quashed by the Divisional 
Court; his argument that mere presence could not amount to an 
offence was accepted. In order to succeed it appears that the 
charge should at least have imp I ied some degree of participation. 

Access to written statements 

(191 

(20) 

(211 

(221 

Board adjudications should be started afresh without reference to 
the record of proceedings before the Governor. This enables the 
panel to determine the case solely on the evidence presented at its 
hearing. But statements written in connection with the hearing by 
the Governor may be accepted as evidence provided they are read 
out in the presence of the accused. If the accused wishes to 
question the person who made the statement he must be perm· 
itted to do so. 

In Brady and Mealy, the accused claimed correctly that a prison 
officer had changed his story between Governor's and Board's 
hearings, and he suspected collusion between officers. But he was 
not allowed to see a record of the Governor's hearing, nor to 
question the officer on his statement. Hodgson J said that, though 
disallowing access to the record was not necessarily unfair, in this 
case the prisoner should have been allowed to see it: the finding 
amounted to a substantial injustice and it was quashed. 

It seems also from this judgement. that if the prisoner had not 
asked to see the Governor's record, he would have had no case: 
ie. it is up to the prisoner to ask for the record, not up to the 
Chairman to ask him if he wishes to see it. 

In Gibson, the finding of guilt on a charge of making a false and 
malicious allegation against an officer was quashed. because the 
report of the investigation by the Assistant Governor concluded 
that the allegation was false and malicious, and mentioned that the 
prisoner had made allegations against staff before and was anti· 
authority. Putting his report before the Board was regarded by the 
Court as prejudicial to the interests of justice, although the Board 
sa1d they had disregarded it. (It should be noted that the report of 
the investigation is solely to enable the Governor to decide 
whether to lay a charge under Prison Rule 47(121. and it should 
not be sent to the Board; statements made during the investi· 
gat10n. however, may be accepted as ev1dence by the Board 
provided that they are read out in the presence of the accuseo.) 

Hearsay Evidence 

(23) In the St Germain cases, Lane LJ declareo that the Board is en· 
titled to listen to hearsay evidence. subject always to the duty to 
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(24) 

(25) 

give the prisoner a fair hearing. This involves allowing the prisoner 
to cross-examine the witness whose evidence first appeared as 
hearsay. In one of these cases, the Court criticised the Board be­
cause a prisoner was not allowed to question, or even know the 
names of the six officers who said they saw him on the roof at the 
time of the riot. He went on to say that if calling the witness is 
impossible, the evidence should be dismissed by the Board unless 
the prisoner wants to have the hearing postponed until hearsay can 
be checked by cross-examination. 

In one St Germain finding criticised by the Court, the prisoner 
Anderson was punished for looting although there was no evidence 
of unauthorised articles in his possession, but merely statements 
from officers that he was part of a looting gang and that he was 
'very aggressive throughout' which the prisoner was not able to 
question. 

The Rosa case, decided at the same time as the St Germain cases, 
was a model of how to deal with hearsay, in the view of the Div· 
isional Court. The prisoner was on hunger strike, so there was a 
need to hold the adjudication as soon as possible, but the report· 
ing officer was off sick as a result of the alleged attack by the 
prisoner. The prisoner was questioned on the officer's statement 
and he effectively admitted guilt. (It transpired that he was 
advised to plead not guilty where he should have been advised to 
plead guilty and ment1on provocation in mitigation.) One judge 
observed that 'it was obvious, from what the applicant himself was 
saying that it would not profit him in the least to cross-examine 
the officer·. 

Calling of Witnesses 

(26) The Divisional Court has dealt with applications by prisoners who 
claim Boards failed to call witnesses in their defence. The Court 
has declared that the general principles should be: 

(i) the prisoner must be allowed to call witnesses if 
this is necessary to give him a fair chance to 
present his case; thus the Chairman's discretion to 
refuse to allow a witness to be cJiled must be ex­
ercised reasonably, in good faith and on proper 
grounds (Sc Germam). Hence. the Chairman may 
refuse to call witnesses if he thinks this is part of 
an attempt by the prisoner to render the hearing 
unmanageable; or if he has reason to believe that 
the witness would have little or nothing to add. 

(ii) An award by the Board may be quashed even if the 
failure to call a witness. resulting in an unfair hear­
.ing, is not the fault of the Board (Fox· Taylor). 
I f. however. the prisoner says he has a witness. but 
will not help the prison authorities to identify him. 
eg. by naming him, they have no duty to try to 
supply that witness (Davies/. 
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(27) 

(28) 

The application of these principles has been seen in a number of 
cases. In these cases Certiorari was refused: 

(i) In Moseley and in Chesterton there was no clear 
evidence that the prisoner had requested witnesses 
to be called and the Board had refused to provide 
them. 

(ii) An officer witness who, in the opinion of the 
Court, would have confirmed that an offence had 
taken place, but could not have shown whether or 
not it was committed by the accused, was not 
called (Coates and Butteri/1). 

(iii) The prisoner said (though the Chairman denies it) 
that he asked to call the Deputy Governor to es­
tablish that he had played a peaceable role during 
a riot and the request was refused; but if true this 
would not necessarily have amounted to a 'sub­
stantial and material want of natural justice' (Fell). 

(iv) The Board did not call a witness to examine the 
prisoner's claim that the spectacles of another 
inmate, allegedly assaulted by him, were broken. 
The Court ruled that the point at issue was only 
whether an assault had taken place. not whether 
or not the spectacles had been broken (Seray­
Wurie). 

(v) The Chairman saw no point in calling witnesses at 
the stage demanded by the prisoner. but probably 
would have done so but for the fact that the 
prisoner then refused to take any further part in 
the proceedings (Carcwrighc). 

(vi) The Chairman did not interpret the prisoner's 
words 'I'm having trouble getting some of the 
witnesses I need' as an application for an adjourn­
ment to call witnesses. Forbes J said that the 
Chairman should be expected to 'interoret' only 
if the prisoner is inarticulate (Rye). 

(vii) The Chairman did not call a second officer as 
witness. because he no doubt thought that the des· 
cription by the first officer of the alleged assault 
was enough (Rye). 

(viii) The prisoner refused to help the authorities by 
naming his witness. so the witness was not called 
(Davies). 

In the following cases. however. Certiorari was granted because the 
Court thought the Chairman's grounds for refusal to call witnesses 
were improper: 
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(29) 

(30) 

(i) The Chairman thought there was already ample 
evidence against the accused (StGermain}; 

(ii) The Chairman thought the prisoner's alibi, to be 
upheld by witnesses, did not cover the material 
time, though in fact it did (StGermain}; 

(iii) The Chairman did not call a witness because it 
would have been 'administratively inconvenient' 
to do so (StGermain}; 

(iv) The Chairman convinced the prisoner that no wit­
ness he called would be believed (Brady and 
Mealy}; 

(v) The Board was not able to hear a witness who 
claimed that the accused was acting in self-defence. 
This was due to a failure by staff to inform the 
Board of the existence of the witness, and thus no 
fault of the Board: nevertheless, its proceedings 
were vitiated (Fox- Taylor). 

In these cases, Certiorari was granted because the Board did not 
exercise its discretion to allow representation or assistance, but 
Boards were also criticised for failure to give the prisoner a fair 
hearing: 

(vi) The Board refused to allow a prisoner. Clark, to 
call four of the nine alibi witnesses on the grounds 
that the four had been transferred and could add 
nothing to the evidence of the five available 

(Tarrant). 

(vii) The Chairman did not allow the prisoner, Leyland, 
to question an officer on an apparent inconsis­
tency, nor to call a prisoner witness simply on the 
grounds that he had been transferred and that the 
Board did not consider there was an inconsistency 
(Tarrant); 

(viii) The Board refused to call all witnesses named by a 
prisoner, Tangney. possibly on the grounds that 
some of those who had been called transpired not 
to have been eye-witnesses; but Tangney had been 
segregated so it might have been necessary for him 
to call a number of witnesses before finding one or 
more who had witnessed the scene (Tarrant). 

1 n conclusion. while the Chairman can refuse to call a witness on 
proper grounds. he must ask the accused what assistance or 
evidence the wi4ness might give and, if he refuses the request, say 
why. If the Chairman is in doubt about or disbelieves the prison· 
er's version of the point at issue. he should not refuse to call 

70 

witnesses unless he is convinced that their evidence will be of no 
value to the panel. If he believes the prisoner, there is no need to 
call the further witnesses. 

Cross-examination of Witnesses 

(31) 

Mitigation 

In Tarrant, Webster J endorsed the fore-runner of Note 36(ii) of 
this guidance, saying that a prisoner must be allowed to ask his 
questions, unless he abuses that right, if he is to receive a full 
opportunity of hearing what is alleged against him and of present· 
ing his case. The panel should not, therefore. prevent the prisoner 
from asking questions of a witness unless it is convinced that the 
questions are irrelevant to the point at issue. 

(32) In Brady and Mealy the accused was not allowed to call a witness 
in mitigation, nor was he asked what evidence that witness might 
produce; and he was not allowed to ask a question of a witness nor 
to sum up. Though this is not in line with paragraph 10 of the 
F1145 ('After your witnesses have been heard you will be given 
the opportunity to say anything further about your case. to 
comment on the evidence and point out anything you think is in 
your favour.'). Hodgson J did not think that this rendered the 
proceedings defective and probably did not affect the award: 
therefore Certiorari was not granted. 

Reduction of Charges During an Adjudication 

(33) In Smith McCullough J ruled that a Board of Visitors had no juris· 
diction to reduce a charge during the course of a hearing or to 
direct that a lesser charge should be substituted. 

Other Points 

(34) 

(35) 

Fell asked the Parkhurst Board to restore some or all of the remiSS­
ion he had forfeited following a mutiny charge at Albanv four 
years before. He was told remission would not be restored be· 
cause. inter alia. he was in litigation against the Deouty Governor 
and a member of staff. Webster J called this a 'material irregular­
ity', but added that the Board's decision under Rule 56(2) not to 
remit or mitigate an award would not normallv be a matter for 
judicial review. and he did not quash the finding, but said the case 
must be re-heard before a different panel. 

In the case of Norley (see paragraph 27 of the General Gu1aance1 
Webster J said that there is no dutv imposed on the Board Oy 
Section 47(2) of the Prison Act and Rule 49(2) of the Prison 
Rules to consider the exercise of its undoubted discretion to allow 
legal representation unless it is asked to do so. 
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Appendix 5: 
The McKenzie Friend 

(1) 

(2) 

(3) 

(4) 

The term McKenzie Man derives from complex matrimonial pro­
ceedings, McKenzie v McKenzie which began in 1965. Originally 
the husband was legally represented but this ceased in 1968 when 
legal aid was withdrawn. 

The complications, involving a large number of issues which are 
irrelevant for the purpose of this note, caused considerable delay 
and it was not until 1969 that the divorce hearing began at which 
point the husband had beside him in court an Australian barrister 
who was there with the intention of assisting the husband to 
present his case and to prompt him. The trial judge decided that 
Mr McKenzie's friend should not give such assistance and the 
hearing, which lasted 10 days, proceeded without him. 

This decision was examined on appeal by the Court of Appeal 
when Counsel on behalf of the husband, who was now legally 
represented. argued that the trial judge was wrong in refusing 
to allow McKenzie to be assisted. Briefly, the court - Lord 
Justices Davies. Karminski. and Sachs- agreed that the trial judge 
was in error. Reference was made to Collier v Hicks in 1831 when 
the point at issue was whether an attorney was entitled as of right. 
without the Justices permission. to act as an advocate to a party m 
proceedings before them. The court held that he was not. But 
Lord Tenterden CJ said: 

"Any person. whether he be a professional man or not. may 
attend as a friend of either party, may take notes. may quiet· 
ly make suggestions and give advice." 

1 n R v Tarrant. Webster J referred to the authorities of Collier v 
Hicks and McKenzie v McKenzie and said that those authorities 
could not be applied to hearings before Boards of Visitors: that 
no-one has the right to attend hearings before Boards of Visitors 
without the invitation or permission of the Board of Visitors and 
that a prisoner was not entitled, as of right. to require the Board 
to allow him to be assisted by a friend. or adviser. He concluded 
that a Board has a discretion to allow a prisoner to be assisted by 
a friend or adviser and went on to say that if. however. someone 
has been allowed to attend the hearing to ass1st the orisoner in the 
manner described by Lord Tenterden. and if. without the permiss· 
ion of the Soard he interferes or participates in the proceedings. 
then the Board would be entitled to require him to leave. Kerr 
LJ in his judgement 1n Tarrant referred to the question of a prison· 
er having the assistance of a McKenzie Man and sa1d: 

"For myself. I would not exclude this in cases where (i) the 
prisoner asks for this form of assistance. (ii) it appears to 
the Board..ilppropriate to grant it. and fiii) the request relates 
to a suitable person who is readily available and willing to 
assist. viz not a fellow pnsoner. but - for instance- a Prob· 
ation Officer. social worker or clergyman acquainted with the 
prisoner." 
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Appendix 6: 
Extract from Prison Rules 1964 (as amended to 
end of1983) 

Offences against discipline 

(47) A prisoner shall be guilty of an offence against discipline if he -

(1) mutinies or incites another prisoner to mutiny; 

(2) does gross personal violence to an officer; 

(3) does gross personal violence to any person not being an 
officer; 

(4) commits any assault; 

(5) escapes from prison or from legal custody; 

(6) absents himself without permission from any place where 
he is required to be. whether within or outside prison; 

(7) has in his cell or room or in his possession any unauthor· 
ised article, or attempts to obtain such an article; 

(8) delivers to or receives from any person any unauthorised 
article; 

(9) sells or delivers to any other person. without oermission . 
anything he is allowed to have only !or nis own use; 

( 1 0) takes improperly or is in unauthor~sed possession of any 
article belonging to another person or to a prison; 

(1 1) wilfully damages or disfigures any part of the prison or 
any property not his own; 

(12) makes any false and malicious allegation against an 
officer; 

(13) treats with disrespect an officer or anv person visiting a 
prison; 

(14) uses any abusive. insolent. threatening or otner imoroper 
language; 

(15) is indecent in language. act or gesture; 

(16) repeatedly makes groundless comolaints: 

(17) is idle. careless or negligent at work or. be1nc requ~red to 
work. refuses to do so; -

( 1 8) disobeys any lawful order or rei uses or ,eqlects :o 
conform to any rule or regulatiOn oi the pnson; 

(19) attempts to do any of the foregomg tnmqs; 
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(20) in any way offends against good order and discipline; or 

(21) does not return to prison when he should have returned 
after being temporarily released from prison under Rule 
6 of these Rules, or does not comply with any condition 
upon which he was so released. 

Disciplinary charges 

(48) (1) Where a prisoner is to be charged with an offence against 
discipline, the charge shall be laid as soon as possible. 

(2) A prisoner who is to be charged with an offence against 
discipline may be kept apart from other prisoners pending 
adjudication. 

(3) Every charge shall be inquired into, in the first instance, by 
the governor. 

(4) Every charge shall be first inquired into not later, save in 
exceptional circumstances, than the next day. not being a 
Sunday or public holiday. after it is laid. 

Rights of prisoners charged 

(49) ( 1) Where a prisoner is charged with an offence against dis· 
cipline. he shall be informed of the charge as soon as 
possible ana. in any case. before the time when it is 
inquired into by the governor. 

(2) At any inquiry into a charge against a prisoner he· shall be 
given a full opportunity of hearing what is alleged against 
him and of presenting his own case. 

Governor's awards 

(50) Subject to Rule 51. 52 and 52A of these Rules, the governor may 
make any one or more of the following awards for an offence 
against discipline:-

(a) caution: 

(b) forfeiture for a period not exceeding 28 days of any of 
the priv1leges under Rule 4 of these Rules; 

(c) exclusion from associated work for a period not exceed· 
ing 14 days; 

(d) stoppage of earnings for a period not exceeding 28 days; 

(e) cellular ~onfinement for a period not exceeding 3 days; 

(f) forfeiture of rem1ssion of sentence of a penod not 
exceeding 28 days; 
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(g) forfeiture for any period, in the case of a prisoner other· 
wise entitled thereto, of any of the following:-

(i) the right to be supplied with food and drink under 
Rule 21 (1) of these Rules; and 

(ii) the right under Rule 41 ( 1) of these Rules to have 
the articles there mentioned; 

(h) forfeiture for any period, in the case of a prisoner other· 
wise entitled thereto who is guilty of escaping or attempt· 
ing to escape, of the right to wear clothing of his own 
under Rule 20(1) of these Rules. 

Graver offences 

(51) ( 1) Where a prisoner is charged with any of the following 
offences against discipline:-

(a) escaping or attempting to escape from prison or 
from legal custody, 

(b) assaulting an officer, or 

(c) doing gross personal violence to any person not 
being an officer, the governor snail. unless he 
dismisses the charge, forthw1th inform the 
Secretary of State and shall. unless otherw1se 
directed by him, refer the charge to the board of 
visitors. 

(2) Where a prisoner is charged with any seroous or repeated 
offence against discipline (not being an offence to which 
Rule 52 of these Rules applies) for which the awards the 
governor can make seem insufficient. the qovernor may, 
after investigation, refer the charge to the board of 
visitors. 

(3) Where a charge is referred to the board of visitors under 
this Rule. the chairman thereof shall summon a special 
meeting at which not more than five nor fewer than two 
members shall be present. 

(4) The Board so constituted shall inauire into the charae 
and. if they find the offence provea. snail. subject to 
Rule 52A of these Rules make one or more of the follow· 
ing awards:-

(a) caution; 

(b) forfeiture or postponement for any period oi any 
of the privileges under Rule 4 oi these Rules: 

(c) exclusion from assoc1ated worK :or 3 fJenod not 
exceeding 56 days: 
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(d) stoppage of earnings for a period not exceeding 56 
days; 

(e) cellular confinement for a period not exceeding 56 
days; 

(f) 

(g) 

forfeiture of remission of sentence of a period not 
exceeding 180 days; 

forfeiture for any period, in the case of a prisoner 
otherwise entitled thereto, of any of the follow-
ing:-

(i) the right to be supplied with food and drink 
under Rule 21 ( 1 I of these Rules; and 

(iii the right under Rule 41 ( 1) of these Rules to 
have the articles there mentioned; 

(h) forfeiture for any period, in the case of a prisoner 
otherwise entitled thereto who is guilty of escap­
ing or anempting to escape, of the right to wear 
clothing of his own under Rule 20( 1) of these 
Rules. 

(5) The Secretary of State may require any charge to which 
this Rule applies to be referred to him, instead of to the 
board ot visitors, and in that case an officer of the Sec­
retary of State (not being an officer of a proson) shall in­
quire into the charge and, if he finds the offence proved, 
make one or more of the awards listed in paragraph (4) 
of this Rule. 

Especially grave offences 

(52) (1) Where a prisoner is charged with one of the following 
offences:-

(a) mutiny or incitement to mutiny, or 

(b) doing gross personal violence to an officer. 

the governor shall forthwith inform the Secretary of 
State and shall. unless otherwise directed by him. refer 
the charge to the board of visitors. 

(2) Where a charge is referred to the board of visitors under 
this Rule. the cha~rman thereof s~all summon a special 
meeting at which not more than five nor fewer than three 
members. at least two being justices of the peace. shall be 
present. 

(3) The board constituted as aforesaid shall inquire into the 
charge aod. if they find the offence proved. shall. subject 
to Rule 52A of these Rules. make one or more of the 

76 

awards listed in Rule 51(4) of these Rules, so however 
that, if they make an award of forfeiture of remission, 
the period forfeited may exceed 180 days. 

Offences committed by young persons 

(52A) In the case of an offence against discipline committed by a person 
detained in a prison who was under the age of 21 when the 
offence was committed (other than an offender in relation to 
whom the Secretary of State has given a direction under section 
13( 1 I of the Criminal Justice Act 1982 that he shall be treated as 
if he had been sentenced to imprisonment) -

(a) Rule 50 of these Rules shall have effect with the sub­
stitution in each of paragraphs (b) and (d) thereof of 
"14" for "28"; 

(b) paragraph (4) of Rule 51 of these Rules shall have effect 
as if-

(i) in sub-paragraph (b). there were substituted for the 
words "for any period" the words "for a period 
not exceeding 28 days": 

(ii) in sub-paragraphs (c) <Jnd ld) ~here were substi· 
tuted "28" for "56"; 

(iii) in sub·paragraph (e) there were substituted "7" 
for "56"; and 

(iv) in sub·paragraph (f) there were inserted after the 
words "180 days" the woras "in the case of an 
offence of assaulting an officer or doing gross 
personal violence to any person not being an 
officer and 90 days in the case of any other 
offence"; and 

(c) paragraph (3) of Rule 52 of these Rules shall have effect 
as if there were inserted after the word "exceed" the 
words "90 days but may not exceed". 

Provisions in relation to particular awards 

(53) (1) An award of stoppage of earn1ngs mav. insteao oi for· 
feiting all a prisoners earnings for a soec1fieo oe,oo not 
exceeding 28 days or as the case may oe 56 days. oe ex· 
pressed so as to forfeit a proportion \not being tess than 
one half) of his earnings for a specdieo penoo not ex· 
ceeding a correspondingly greater number oi oavs. 

(2) No award of cellular confinement shall be maoe un1ess 
the medical officer has certifieo that tne pnsoner 1s 1n a 
fit state of health to be so dealt with. 
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Prospective forfeiture of remission 

(54) (1) In the case of an offence against discipline committed by 
a prisoner who is detained only on remand or to await 
trial or sentence, an award of forfeiture of remission may 
be made notwithstanding that the prisoner has not (or 
had not at the time of the offence) been sentenced. 

(2) An award under paragraph ( 1) above shall have effect 
only in the case of a sentence of imprisonment or youth 
custody being imposed which is reduced, by section 67 
of the Criminal Justice Act 1967. by a period which 
includes the time when the offence against discipline was 
committed. 

Conversion of sentence of youth custody to sentence of 
imprisonment 

(54A) In the case of a prisoner who has been sentenced to a term o ~ 
youth custody and who, by virtue of a direction of the Secretary 
of State under section 13 of the Criminal Justice Act 1982, is 
treated as if he had been sentenced to imprisonment for that term, 
any award made in respect of him for an offence against discipline 
before the said direction was given shall, if it has not been exhaust· 
ed or remitted, continue to have effect as 1f made under Rule 50 
or 51 of these Rules . 

Disciplinary awards: transitional 

(548) ( 1) In the case of a person detained in a prison who, by 
virtue of paragraph 4 of Schedule 17 to the Criminal 
Justice Act 1982, on 24th May 1983 falls to be treated 
for purposes of detention, release and suoervision as if his 
sentence had been a youth custody sentence. any award 
for an offence against discipline made 1n respect of him 
before that date under Rule 49 or 50 of the Borstal Rules 
1964 shall. if it has not been exhausted or remitted, 
continue to have effect. subiect cO the provisions of 
paragrapn 12) oi th1s Rule. as d it nao been made under 
Rule 50 or 51 respectively oi these Rules. 

(2) An award of reduction 1n grade. or oostponement of pro· 
motion to a higher grade. for a specified penod made 
under Rule .l91el or :30141 I e) of the Borstal Rules 1964 
shall continue to have effect under this Rule as if it had 
been an award of loss of rem1$S1on of a like period. 
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Suspended awards 

(55) (1) Subject to any direction of the Secretary of State, the 
power to make a disciplinary award (other than a cau· 
tion) shall include power to direct that the award is not 
to take effect unless, during a period specified in the dir· 
ection (not being more than 6 months from the date of 
the direction). the prisoner commits another offence 
against discipline and a direction is given under paragraph 
(2) below. 

(2) Where a prisoner commits an offence against discipline 
during the period specified in a direction given under 
paragraph (1) above the person or board dealing with that 
offence may:-

(a) direct that the suspended award shall take effect; 

or 

(b) 

(c) 

(d) 

reduce the period or amount of the suspended 
award and direct that it shall take effect as so 
reduced; or 

vary the original direct1on by substituting for the 
period specified therein a penod expiring not later 
than 6 months from the date of variation: or 

give no direction with respect to the suspended 
award. 

Remiss• on and mitigation of awards 

(56) (1) rhe Secretary of State may remit a disciplinary award or 
mitigate it either by reducing it or by substituting an· 
other award which is, in his opinion, less severe. 

(2) Subject to any directions of the Secretarv of State, the 
governor may remit or mitigate anv Jwara made bv a 
governor and the board of visitors mav rem1t or mitigate 
any disciplinary award. 
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General Guidance 

Introduction 

(1) 

(2) 

(3) 

(4) 

(5) 

Although following the judgement in R v. Deputy Governor of 
Camp Hill ex parte King Governors' ad)ud1cat1ons are not d1rectly 
rev1ewable by the courts the principles underlying the general 
guidance section of the first part of this Manual (for Boards of 
Visitors) also apply to adjudications by Governors with the 
exception of the arrangements for legal representation or assist· 
ance. This earlier guidance also reflects judgements by the Divi· 
sional Court and the European Court of Human Rights. 

In the judgement of the Court of Appeal in King Lawton LJ 
explained that the Court had to decide whether a Pilson Governor 
when adjudicating was performing a management function or 
exercising a judicial one and having examined the !1istory from the 
15th Century, noted the similarity between the Prison Act 1877 
and the Prison Act 1952 which conveyed all powers and jurisdic· 
tions in relation to prisons and prisoners to the Secretary of State. 
determined that the Minister was responsible for ensurinq that the 
1952 Act and all the Rules made under it are complied with. 
Lawton LJ judged that a prison Governor was a rnanag'!r, app· 
ointed by ~nd nnswerable to the Secretary of State. nnrl those 
whom he is managing have to behave properly towards those with 
whom they come into contact; to do as they are told and to 
conform to the standing orders of the prison. 

In the context of adjudications. Lawton LJ rP.Ierred to all prisons 
as being likely to hnve within them a few prisoners intent on 
clisrupting the ndministration and those who delude themselv•!s 
that they are the victims of injustice and said that to ~llow such 
men ~ccess to the High Court whenever they thought that the 
Governor had abused his powers. failed to give them a fair hearing 
or misconstrued the Prison Rules would undermine and weaken 
his authority. He went on to say th~t 'If a nri~nnr>r has a well 
founded complaint that a Governor has misconstrued a Prison 
Rule and the Secretary of State has rejected his petition inviting 
attention to the misconstruction. he may be entitled to apply for 
judicial review, the relief being in the form of a declaration as to 
what is the correct construct ion.' 

The implications of this for the Secretary of State and for Govern· 
ors was explained by Gritfiths LJ in his judqement when he said. 
in effect. that the Secretarv of State should irl!er·Jene. if iiSked to 
do so, in all cases where the Governor misdirPcted himself in low 
and- more precisely- that it is open to a prisoner whose petition 
has been declined by the Secretary ol State to scP.k redress lrnrn 
the Court if he sulfers injustice as a result of the misconstruction 
of the Prison Rules. 

It follows "that ~djudir.ation~ conducted l.Jv Governors must 
conform with the rules at natural justice: th~t IS. that a man must 
know what is alleqed against him; that no man should he judge in 
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(6) 

his own case, that both sides must be given a fair chance to state 
their cases and that there must be a full investigation of the facts. 
Essentially therefore, adjudicators must be seen to act fairly, in 
good faith and without bias or prejudices. Moreover, the judge­
ment in King should not be interpreted as simply requiring compli­
ance witfi"l'rison Rules. For example, a refusal to properly con­
sider a request by an accused to call a witness, or to refuse to hear 
a witness if the discretion to do so is not exercised reasonably, in 
good faith and on proper grounds, would be grounds on which the 
Secretary of State, in the first instance, would if asked, contem­
plate the setting aside of an adjudication award on the grounds 
that there was a breach of Rule 49(2). 

References hereafter to the 'Governor' should be construed as 
meaning the person authorised in instructions issued by the Prison 
Department on behalf of the Secretary of State vide Prison Rule 
98, to carry out adjudications. 

(7) References to 'an officer' means all officials in a prison establish­
ment. 

Charges 

(B) Prison Rule 48( 1) requires that where a orisoner is to be charged 
with an offence the charge shall be laid as soon as poss1ble. In 
R v. Board of Visitors Dartmoor ex oarte Trevor Smith McColl· 
ough J sa1d that 'As soon as poss10le must mean as soon as reason­
ably possible or the like'. He went on to sdy, · ....... the clear 
intention of the Rules is that a charge should be laid quickly and 
considered by the Governor quickly. I observe that neither Rule 
51 nor Rule 52 requires the Board of Visitors to consider the 
charge speedily, but this does not detract from the clear intent 
that the case should reach the Governor speedily'. 

(9) A prisoner is charged with an offence at the poirt where a Notice 
of Report (Form 1127) is handed to him and this should be done 
at least 2 hours before the adjudication is due to begin. 

(10) The charge must be of an oifence described in Prison Rule 47 and 
if it is not. it must be dismissed. 

(1 1) Charges in respect of drug offences require partiCular care in their 
formulatiOn -- see Appendix 3 of the section of guidance for 
Boards of Visitors. 

(12) A charge under Prison Rule 47(12) of making a false and malicious 
allegation against an officer must not be preferred except on the 
express authority of the Governor lor the officer tor the time 
being in charge of the prison) and the charge must not incorpor· 
ate words which indicate the oprnion of the 1nvest1gat1ng oificer 
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(13) 

(14) 

(15) 

(16) 

(17) 

who carried out the preliminary investigation. Where the allegation 
is made in a petition such a charge must not be preferred without 
authority from Headquarters (see Circular Instruction 14/1980). 
The Governor must hold an initial hearing of the charge and, 
unless on hearing the evidence he dismisses it, must refer it to the 
Board of Visitors to deal with. 

Although more than one charge may be preferred in respect of 
offences arising from a single incident in that any discrete act that 
constitutes an offence may be the subject of a charge, care should 
be taken to avoid multiple charges for what is essentially one 
action. For example, a prisoner who is ordered to remove a barri­
cade from his cell door should not be charged with refusing to 
obey an order for every occasion on which such an instruction was 
given and neither should charges be duplicated such as refusing to 
obey an order to remove a barricade and refusing an order to leave 

a barricaded cell. 

All especially grave and graver offences must he referred to 
Regional Office (or Headquarters as appropriate}. A decision will 
then be taken on how to deal with the case and in particular 
whether or not to refer it to the police (as always happen' in cases 
of gross personal violence}. In all such cases a ch~r!]e must he laid 
under the Prison Rules. Where an offence of any kind i~ referred 
to the police for investigation a charge must neVI!rtheless he laid 
under Prison Rules: a hearing should he convened at which the 
prisoner is informed that t11e hearing of the charqe is adjourned 
pending the outcome of police enquiries. 

In cases where the police decide to prosecute the disciplinary 
charge under rhe Prison Rules will not he proceeded with. what· 
ever the outcome of any court hearing. All the relevant records 
should be amended accordingly. 

There is no power to change or reduce a charqe other than in its 
particulars once it has been l~id and thus it is most important that 
the appropriate char~e is brought. Accordingly. officers should 
consult a senior member of staff before a charge is preferred. 

Prison Rules 48(3) and (4) require that every charge against an 
inmate must be inquired into. in the first instance. by the Govern­
or, and save in exceptional circumstances this must he done not 
later than the next day. not being a Sunday or public holiday, 

after it is laid. 

Applications for legal Representation or Assistance 

(18) Where ~ priso~>er makes applicatron fnr legal rPJl"'sentation or 
assistance before the lrcarino of a charqe by thr Governor tnkes 
place, or durinq the course nl it. he ~hould he told th~t leqal 
representation is not permrtted ~~ a G"vernor·s adjudication and 

R?. 

his attention should be drawn to paragraph 6 of Form 1145 
(Appendix 1 I which provides that at a hearing before the Board 
of Visitors a request for legal representation or the assistance of a 
friend may be made to the Board. 

The Prisoner's Access to a Solicitor 

(19) 

(20) 

Where a prisoner who is charged, or is about to be charged, with 
an offence against Prison Rules requests permission before an 
adjudication by the Governor takes place to consult a solicitor, he 
should be allowed to do so. This is not however, a ground on 
which the hearing need be adjourned. 

Where a prisoner applies to consult a solicitor after an adjudica­
tion, whether by a Board of Visitors or by a Governor, he should 
be allowed to do so. 

Facilities for Prisoners 

(21) 

(221 

(23) 

If a prisoner asks before a hearing to see cop res of statements or 
other written material which are to be entered in evidence the 
Governor should normally arrange this. The only exception to this 
is a medical report which in the opinion of the author should not 
be disclosed to the prisoner (e.g. because orsclosure could be harm­
ful to the patient or to the doctor/patient relationship). 

Where a prisoner asks before a hearing or during the course of it 
for names of witnesses or others, whether of staff or inmates. 
involved in an incident which gave rise to the charge(s) the 
Governor should take action which he consrders appropriate and 
which will not disturb the orderly running of the establishment to 
identify persons whom the accused can describe. 

Where a prisoner asks before a hearing or during the course of it 
for facilities to intervrew prisoners or other witnesses the Governor 
should allow such interviews if he judqes rt appropriate and the 
witnesses are willing. Where it is decideo that such interviews must 
take place wrthin the hearing of staff for reasons of securrty or 
because of the possibility of coercron or collusron, the officer 
supervising the interview should not be the reporting officer or 
any other officer who may be called to give evrdence at the 
adjudication. The supervising officer should not disclose the 
nature of the discussion unless it presents a threat to security or 
because there is a clear intention to defeat the ends of justice: 
in these circumstances the interview should be termrnated. 
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Adjudications in Absentia 

(24) An adjudication may be held in absentia in every case where a 
prisoner refuses to attend provided that he has been given a clear 
indication that the case will proceed in his absence and a reason· 
able opportunity to change his mind and attend. This is absolute 
and includes a prisoner who is prepared to attend an adjudication 
but is not willing to do so suitably dressed. or is in a condition 
which is offensive to others (eg. on a dirty protest). The record of 
the adjudication should be noted to show the warning which had 
been issued. by whom. and when. A plea of 'not guilty' should be 
entered when an adjudication proceeds in absentia. 

Physical Arrangements 

(25) Generally, the arrangements described in paragraph 54 of the part 
of the Manual dealing with Boards of Visitors adjudications 
should be followed. The technique practiced in the past at some 
establishments by officers escorting prisoners at an adjudication 
and known as 'eye·balling· must not he used. It is possible that the 
practice could constitute grounds for an application for judicial 
review. 

Adjournments and Segregation 

(26) 

(27) 

The most frequent reasons for adjournment will probably he the 
need to await the completion of police enquiries or the forensic 
analysis of suspected drugs or the return to duty of a reporting 
officer or other officer who is on sick leave. 

Where for any reason a hearing is adjourned and the prisoner has 
been segregated under Prison Rule 4812). the necessitv for 
continued segregation should be considered and the decision 
recorded on both the record of the adjudication (Form 2561 anrl 
the prisoners record I Form 11501. 

The Hearing- General 

(28) The Governor mav. nt his hearing, dismiss the charqe. unless the 
offence is an especinlly grave one !Prison Rule 5211 )). If the 
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(29) 

(30) 

(31) 

(32) 

(33) 

(341 

offence is especially grave. it must be referred to the Board of 
Visitors unless the Secretary of State directs otherwise. 

Where he does not dismiss a graver offence the Governor may not 
adjudicate without the express authority of the Secretary of State 
(as delegated to Regional Office) see paragraph 14. The Govern· 
or may at his hearing of an offence which he judges to be serious 
(other than an offence under Prison Rule 52) or which is a re­
peated offence against discipline for which the awards he can 
impose seem insufficient. refer the charge to the Board of Visitors. 
The prisoner need not have repeated a particular offence but must 
have repeatedly been found guilty at adjudication before being 
referred under Rule 51 (2). Where an incident leads to a series of 
charges these should not be referred en bloc unless each individual 
charge meets the criteria for referral. 

If the offence is one where referral to the Soard of Visitors 
is indicated and the imminence of the prisoners earliest date of 
release precludes completion of a hearing by the Board of Visitors. 
the G6vernor should seek instructions from the Regional Director 
as to whether he should resume the adjourned hearing and ad· 
judicate himself. In these circumstances. the Governor's powers of 
punishment are limited to those prescribed in Rule 50. no matter 
what the offence. 

The charge as recorded on the Notice of Report must contain 
sufficient explanatory detail to leave !~e prisoner in no doubt as 
to what is allegea against him. ana if there IS a ooubt it should be 
further explained orally. If there is a misunderstanding of suff· 
icient significance to have prejudiced the prisoner in preparing his 
defence and he is not in a state of preparedness to proceea. the 
hearing should be adjourned to allow him further time. 

Where the evidence given about an offence does not support the 
charge preferred it must be dismissed. 

The primary objective of the inquiry by the Governor is to estab· 
lish exactly what happened. and why. He must establish the rele­
vant facts by questioning the reporting officer. the accused and 
any witnesses. and where necessary by calling other persons whose 
evidence might ciarify any points in dispute. The inmate must be 
given the opportunity to answer the charge against him. If the 
accused cannot present his s1de oi the story effectively the 
Governor has the responsibility of ass1st1ng him to do so and to 
discover. through quest1onmg. any areas oi douot and any mi11ga· 
ting factors. The accused must hear. and have the opportunity to 
challenge. all the evidence against him. It is quire indefensible ior 
decisions to be reached wnich are influ~nced bv information not 
brought out during the course of the hearing. 

Where the alleged offence is one which must be referred to the 
Board of Visitors or one which mav be referred to the Board 
under Rule 51 12) and the Governor is satisfied :nat there is a case 
to answer. he should exo1a1n to the prisoner that he 1s ent1tled to 
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(35) 

make his defence but he may prefer to reserve this for the full 
hearing by the Board. If the prisoner insists on exercising the right 
which Rule 49(21 gives him he must be allowed to do so. 

Where a prisoner pleads guilty to a charge, the Governor should 
hear sufficient evidence to satisfy himself that the prisoner fully 
understands the charge which he has admitted. The charge may be 
dismissed notwithstanding a plea of guilty. 

Standard of Proof 

(361 A finding of guilt should not be arrived at unless the Governor 
is satisfied beyond a reasonable doubt that the prisoner committed 
the offence with which he is charged. 

Written Evidence 

(37) Written evidence may he accepted only if it is read out in the 
presence of the accused and either the writer is present sn tint the 
accused may have an opportunity to question him or il the 
accused consents to the statement without havin~ ~n npport11nity 
to challenge it. If the accused does not consent the hearin9 should 
be adjourned. 

Calling of Witnesses 

(381 Prisoner witnesses should not he compelled to give evidence. An 
officer of the prison (a phrase which encompasses all officials in a 
prison and not only prison officers) may he required by the 
Governor. as part of his duties. to appear as a witness. The Govern· 
or has the discretion to refuse to call witnesses named by the 
accused prisoner but this must be done reasonably; for example if 
he thinks that the request is part of an attempt by the prisoner to 
render the hearing unmanageable or that a witness could not con· 
tribute to the investigation. The Governor should question the 
prisoner to satisfy himself that the witness was indeed at the scene 
of the incident at the material time, or may otherwise b~ve rele· 
vant evidence, and that his evidence. if believed. might be material 
and weigh on his decision on the point at issue. The Governor 
should not refuse to call a witness because it is inconvenient to do 
so. or because be already feels that a prisoner is quilty; he should 
not exclude the possibility that material witnesses ~s yet uncalled 
may bring vital testimony; nor should he restrict himself to calling 
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a sample of the witnesses requested. The Governor is. however, 
under no duty to call the witness if the prisoner does not make his 
request clear and. if necessary, help the Governor to identify that 
witness. 

Offences involving Charges against more than one Inmate 

(391 If, where more than one inmate is charged with an offence relating 
to one incident, the Governor decides to hear the cases separately, 
care should be taken to ensure that evidence heard at one adjudi· 
cation is not taken into account in reaching a decision in another 
adjudication without that evidence being presented at that other 
hearing. It is easy to form an opinion based on evidence heard at 
one adjudication and allow it to influence a decision in another 
without giving the accused in the other adjudication the opportun· 
ity to revise that opinion. It is open to the Governor to hear the 
cases in stages, using adjournments, to allow two or more cases to 
be progressed concurrently to virtually simultaneous conclusions. 
An example of this would be where two prisoners are charged with 
doing gross personal violence to a third prisoner. To avoid the risk 
of collusion or falsification of the ev1dence on the part of the 
accused it might be decided to hear the cases separately and 
proceed with the adjudication on one of them until he has present· 
ed his defence. The case could then be adjourneo while the cnarge. 
is heard separately against the second accusea. By the t1me the 
second accused has presented his aefence it w1ll be possible for the 
Governor to determine whether there are any discrepancres in the 
story of the two accused. It would then ~: or.~" to the Governor 
to return to the first case. and to t1ear the second accuseo as a 
witness giving evidence this time in front of the first accused. The 
case could be further adjourned while the first accused is brought 
in as a witness at the hearing of the second accused. Each adjudi· 
cation could then be carried through to a conclusion. 

Consistency of Awards 

(40) 

(41) 

There is no tarrff of awards. An award should raKe account oi the 
crrcumstances and seriousness of the offence. and the record of 
the prisoner's behav1our during the currency of his Present sent· 
ence. It should also take account of the tvpe ot establishment. the 
effect of the offence on the regime and the general order ana diSCI· 
pline of a closed community, and the need to discouraqe him and 
others from repeating the offence. 

lnevitablv. there will be differences in tne level of awards between 
establishments. It 1s desrrable however ro rrv ro ensure cons1stencv 
of awards w1th1n an establishment. The Governor snould thereiore 
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arrange for records to be kept, to monitor these and to produce 
appropriate guidelines which should be followed by Governor 
grades who are authorised to adjudicate in his absence. 
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Model Procedure for the Conduct of an 
Adjudication by the Governor. 

Before the Hearing 

(1) The Governor should check that: 

(a) Form 256, on which the proceedings will be recorded, 
has been prepared and that the charge(s), as recorded on 
Form 256, is one that is provided for in, and follows, the 
wording of the appropriate paragraph of Prison Rule 47. 

(b) In addition to the formal wording under the Rules, the 
charge contains sufficient additional explanatory detail 
to leave the accused in no doubt as to the precise nature 
of the charge against him. 

(c) Form 1127 (Notice of Report) has been issued to the 
accused in sufficient time for him to prepare his defence. 
The Form 1127 (Notice of Report) and the charge 
recorded on Form 256 are identical. 

(d) Where the charge is mutiny or incitement to mutiny 
authonty has been obtained from Headquarters for the 
charge to be preferred. 
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Notes 

The record of the adjudication does not need to be verb· 
atim. It must include a record of the preliminaries. tne 
specific evidence relied upon, the findings and. where 
appropnate. the reasons for the sanctions imposed so that 
anyone reading it subsequently can form an accurate 
picture of the whole of the adjudication. Previously written 
statements which are read out must be attached to the 
record (Form 256). The Governor is responsible for the 
accuracy and adequacy of the record. 

(iil If the charge is not one provided for in the Rules. 1t is not 
an offence against discipline and must be dism,ssed. 

(b) (il 

(ii) 

(iii) 

(ivl 

(c) (i) 

Iii) 

Very often there is a confused situation at the time ot an 
offence. particularly as seen throuqn the officer's eyes. 'Nitn 

the POSSibility of one or more ot several charqes Demg 
brought and the accused havmg no really clear recollec!ron 
of precisely what happened. 1 t is imponant that tnr: acc­
used is left in no doubt precrsely V'lhat he is berng cnarqca 
with, eg. 'Nhen the charge is one of assault on an oificer It 
should be expanded by an addrtion such as 'ie. bv ztr•k•nq 
Officer Smith in the face with hts ilst'. 

The tormal 1NOrding of some offences con tams alrcrnatl':f!s. 
so it is particularly necessary to chcc~ that :h~ ::~1aroe 
indicates clearly which alternatrve auori~s. cnr ''Xilr"":nk. 
Pnson Rule 47{7) rcters 10 a onsoner nav1n11 .m wl.~:.ot:-v:.r· 
ised artrclc 'in his cell or room or in hrs c:osscssu)n .,..q,~ · 

charqe should speedy the crrcurnstancr:!s rcrevam :-:. ,...~ 

case. ie. 'has rn hrs cell'. 'has 1n his r::orr.· rjr 'nJs ,•1 n:s 
oossessron ·. 

The cnarqe should be ctear JS to what :s a.lnqr_.o -.n :--. ::1n 
Rule 47(7)- has in his possessron an unaurnorrsca il!tr-:!c. 
ie. at 1 O.OOam on 4.12. 76, in the heavv ~.,_.... t1le •:mq.\nnn. 
was found to have a £1 Treasury nme tn ~11s :·o:: ... et'. 

The iacts of the oHence aaarnst noaa oracr ilnO wsr::a;.rn~ 
!Prison Rule 4712011 should. co sta·t~t;. 

Form 1127 which should include bri11r :1artrcutars ,:: :he 
offence. must be served on the accusea at t.;ast 2 r:ours 
before the hearing. 

Any ""'aterral rliffenmce oet·::f•l1n : .. c G·::-·n·.: :· :·,,~ • --ar-:·! 
on Form 256 ana Form 1 12i ·~:usi ~:; · :..,..,r.:rJ,tW . .:..r. .3j. 
JOurnmcnt may be necessary ~~ ·r.~r·'! •::. i1 5••:nd•Cilrli :.:f. 
"!rencP. so that !he accused r:-t~v n;Jve r .. cr~,.• · ·-~ t'J r":.:·car\~ 
his deience. 
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(e) Where the offence is one of doing gross personal violence 
to an officer or assaulting an officer a decision has been 
obtained from Headquarters or the Regional Director as 
to whether the police should be invited to investigate the 
incident. 

(f) Form 1145 (Explanation of the Procedure at a hearing of 
a Disciplinary charge by a Governor or a Board of 
Visitors) has been- issued to the accused in sufficient time 
for him to study it. 

(g) The medical officer has certified on Form 256 that the 
accused is fit for adjudication and punishment, and that 
any report prepared by the Medical Officer for the 
information of the adjudicator is available. Exceptionally, 
where there is no full· time cover available at the time and 
the part·time Medical Officer has been unable to examine 
the accused before the hearing the adjudication may 
nevertheless proceed, but no punishment will be awarded 
any inmate about whose fitness for the punishment the 
adjudicator has any doubt, nor will any award of cellular 
confinement be made until the inmate has been medically 
examined. 

(h) Any witnesses who it is known the accused wishes to call 
and any others whose evidence seems likely to be relevant 
are available. 

Opening Procedure 

(2) It is the responsibility of the Governor to see that the steps set 
out at paragraphs 3 to 9 below are taken, and that they and the 
responses ol the accused are recorded on Form 256. 
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Notes 

Form 1145 is the only advance information given to the inmate 
about the procedure followed at an adjudication. 

Iii Prison Rule 53121 provides that no award of cellular con· 
finement ·shall be made unless the Medical Officer has 
certified that the inmate is in a fit state of health to be so 
dealt with. Standing Orders reou•re that arranoements are 
made to enable the Medical Officer to exam•ne the accuseo 
for his fitness to undergo cellular confinement: and that he 
reports any matter affecting the inmate's physical and 
mental condition which appears relevant to tne adJudica· 
tion including, where approonate. his opmton tl"lnt the 
medical cond1tion of the or•soner was such that h~ ~nould 
not be held fully resoons1ble tor his actions at thP ume ot 
his alleged o1fencc. The exammat1on w1il be on lhP. aay of. 
and precedmQ, the adJud•cm•on (and r~sumooon •)t the 
adjudication tollowmg any adJournmt!ntl 

Exceptionally howP.Ver. whP.rP. ThP.r~" is no lull·t•m" f,I)VI:! 

available at the ttme and the oart·t•me M•~K..JI Ofh···!r ·~ · 
unable to examme the accused w1th1n thP. 24 hours ~r:'1m€a· 
•atelv preccainq the adJudicatton !or the resurnotton •ollovJ· 
ing the ad,ournm~ntl the e'<arntnatton rnay :atlO\ .... ;-.c <10· 

JUdical!on. nrov1dcd that :: ~ocs so as sao,., us r . .Jssmr.~ 
(ordmarily \.'Jithin 24 hours ~oltowmn thl'! aa,uUTr<wonl •• no 
that no award of ceilular contcnement 15 mao~ unt~ss tne 
Medical Officer has certrfiea the inmate ht for 11 

(ii) It during an adjudication the Governor ·~ 1n t:Ot.JOt aoout a 
prisoner's state ot mind. he should ask thf' Mea•cal O'ficer 
whether he can ass 1st Jn tt.ese matters. 

The accused should be asked to ind•cate in advance ot ;,he n~artni'J 
witnesses he would l•k.e to call so that arrangements canoe r"aae tO 
make them available for the hear me. It will still be coen ;:o the 
accuseo to ask, durmq the course O' •ne n.-.armr:. :~ ~Jtl ao:liiOnnt 
witnesses: it ·.viii be oncn 10 the GcvP.rnnr •o r all ·.· .. n~~sses ·;:ner 
than those reQuested bv tne accus.ca. 
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(3) 

(4) 

(5)' 

(6) 

(7) 

(8) 

(9) 

Identify the accused. 

Ask the accused whether he has received Form 1127 and Form 
1 145, and make sure that he understands what the procedure will 
be. 

Read out the charge(s). 

Ask the accused whether he understands the chargelsl. and explain 
to him any matter about which he is in any doubt. 

Ask the accused whether he has had sufficient time to prepare his 
answer to the charge(s). 

Ask whether or not the accused has made a written answer to the 
charge(s). 

Ask the accused in respect of each charge whether he pleads guilty 
or not guilty. 

(4-8) 

(9) 

Notes 

(il If the Governor is satisfied that the accused needs more inform· 
ation on the procedure. or the chargels) or more t1me to prepare 
his answer to the chargelsl. the hearing should not proceed unt1l 
this has been remedied. 

liil Question 4 and those in paragraphs 5. 7. 8 and 9 should not be 
put if one or more of the offences with which the inmate has been 
charged has been ,referred to the police, or in the case oi drug 
offences a substance or article has been sent for forensic analysis. 
In these circumstances the hearing should be adjourned pena1ng 
the outcome of those enquiries and. INhen it is subseQuently 
resumed, it will be necessary to follow the opening proceoure. 

m A seoarate record (Form 2561 shOUIO be made en rP.soect or ·:3cn 
charge. 

(ii) If the accused refuses to olead. or c~alifies a olea of au11tv. a no: 
gull tv plea should be entered on Forr; 256. anc the h~'imng snou1a 
proceed as d the accusea has oleaaea not qudty. A r::iea of c~1lt'.' 
shoulo be recorded oniv : :ne ortsvr.er l"'lcims ,:udtv ·v ihi'? ~~ser· 
uat e1ement or elements o: :n~ crarce. ;or t?xamn~tl. a crtsoner ·:.•·J 
admtts that hts allegatton ·.·.as ta1se Cut acmes ,; ·::as ~a11c10ws . .:' 
who aamits i:O oossesstng a c10e-ste• ... out centes o.:nowtnq inat .: 
hao been usee for smo~o;;1no contrct·~o oruos. snou1u ce reccro~c 
as making a not qullty plea.w · 

(iii) If. 1n addttion, the accused retuses :J sneaK Olu1ng tne orccc-ec· 
mgs. it should be exotarnea !O ntrn :~Jt tne heanng w111 neven:--~ 
tess contmue, that all other avadao•e ~~~~aence •:1111 be nrarc J~C 

that the oues11on 0t gullt, and of the aware to be rr.aoe d the n~n· 
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(10) If the accused pleads not guilty or refuses to plead, proceed in 
accordance with paragraphs 11 to 23 inclusive, but if the accused 
pleads guilty, proceed in accordance with paragraphs 31 to 45 
inclusive. 
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(10) 

Notes 

ing is guilty, w1ll be decided in the light of that evidence. 

Uvl Where a charge is dealt with in absentia (see paragraph 24 of the 
Introduction) the plea should be recorded as not guilty. 

(v) If the charge relates to the discovery of a substance believed to be 
a controlled drug which has not been referred to the police for 
investigation, the adjudication may proceed provided that the 
prisoner makes a clear and unambiguous admission of guilt. !See 
Appendix 3.1 

(i) Where the hearing is resumed following an adjournment. the 
opening procedure may have to be repeateo in pan depending, of 
course. on the point which was reaehea at the ume at the ad1ourn· 
ment. 

Iii) Where the charge is of a 'graver offence' or an 'especially grave 
offence' (Prison Rules 51111 and 521111 or a serious or repeated 
offence which the Governor has it in mmd to refer to the Board oi 
Visitors (Prison Rule 511211 it is not necessary to hear all the 
evidence. If the Governor is sat1sfied that there 1S a case to answer 
he should explain to the prisoner that he may wish to reserve his 
defence for the full hearing by the Boar a but If the pnsoner 1ris1sts 
on exerciSing his right under Rule 49121 he must be alloweo to ao 
so. 
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The Hearing (if the inmate has pleaded not guilty or is treated as 
so doing) 

(111 

(121 

(131 

(141 

Hear the evidence of the reporting officer, and invite the accused, 
if he so wishes. to question the officer on his evidence, or on 
relevant matters which the officer has not covered. The Governor 
may also wish to ask questions for clarification. 

Repeat 1 1 for any other witnesses in support of the charge. An 
inmate w1tness should be asked to confirm that he is prepared to 
give evidence as he cannot be compelled to do so. An officer of 
the prison who is a witness may be required by the Governor to 
give evidence as part of his duties. Witnesses other than the report­
ing officer should not normally remain in the room after they have 
given their evidence and been questioned on it. 

1 f any exhibit is produced during the hearing (eg. a weapon which 
has been used, or an unauthorised art1cle found in the accused's 
possess1on1 this should be descnbed and recorded at the time it is 
produced. 

Invite the accused to make his defence to the charge(s) and to give 
oral evidence if he wishes. This is the appropriate time for any 
wntten defence or explanation he has made on Form 1 127 to be 
read out. Unless he w1shes to call witnesses. this IS also the approp­
nate t1me 1-er him to comment on the evidence and to point out 
anything he thinks is in h1s favour. 
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Notes 

(il There is no objection to the reporting officer reading out his 
evidence from a previously prepared statement. this should be 
incorporated in the record of the hearing. 

Uil If the accused in any way abuses the opportunity to question the 
officer directly the Governor may insist on Questions being put 
through him. 

(iiil If. at this stage, the accused wishes to change his olea to guilty, this 
may be accepted and the hearing cont 1nued in accordance with 
paragraphs 31 to 45. 

(ivl If the reponing officer is temporarily not available to give evidence 
in person the situation should be explained to the accused and 
where the absence is likely to be less than 3 weeks it should be leit 
to him to decide whether the heanng should proceed with the 

~ witness· written evidence and in the knowledge that he would not 
be able to Question the officer on his evidence. or whether the 
hearing should be adjourned until the officer returns to dutv. (The 
foregoing will not apply where the reporting otficer has no first­
hand knowleoge of the alleqed offence. eg. an e.scaoe from another 
establishment. I Where the accused chooses to awa1t the ava•lab1litv 
of the officer and he is segreqatcd under Prison ~ult: 48. thr: 
Governor should cons1der whether segregat1on is still necessary 
during the adJournment. 

lv) If the reponinq otficer IS likelv to be unava1labte tor mnrP. tnan J . 
weeks lor sooner where an earl1er heannq •s •mnerat~v~! the aOv•cc 
of Headquarters should be sougnt. 

tt 1S important that. on leaving the adjuuicat~on room rJ w•tness should not 
have the opportunity to talk to those wa1tmg to q•ve ev1aence. I! an inmate 
witness is likely to be needed for further questtOnlnQ, arranaerr:ents should be 
made to ensure that he is readily available. · 

For disposal of exh•bns. see Note 27. 

If the :nmate has oreoared a written state'Tlent r-e r,.,av r. .. c ·""vq~'J to reaa 1: 
atoud. but If he declines to do so. out w1snes It !C oe taken "'~~"' ::-nstoerauon 
1t snould be read out bv me Governor. 
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(151 

(161 

(171 

(18) 

(19) 

(20) 

If the accused asks to call witnesses. whether named in advance or 
during the hearing, ask him to say what he thinks their evidence 
will show or prove. Unless the Governor is satisfied (after any sub· 
mission from the accused) that the witnesses will not be able to 
give relevant evidence, they should be called. If the Governor 
decides not to call a witness requested by the accused he should be 
told why and given the opportunity to comment. The reason for 
the decision should be recorded in the record of the hearing. 

Invite the accused's witnesses to say what they know of the affair. 
and invite the accused. if he so wishes, to question them on their 
evidence or anything else that appears relevant to the case. The 
reporting officer should also be given the opportunity to question 
the accused or witnesses, and the Governor may also wish to ask 
questions. The witnesses should not remam in the room after they 
have given their evidence and been questioned on it. 

The Governor may also wish to call witnesses. even though they 
have not been named by the accused or the reporting officer. 
After all the w1tnesses have oeen heard he should ask the accused 
whether he w1shes to say anytnmq further about his case. to 
comment on the evidence. or to draw attention to any relevant 
considerations. If the accused tnes to bnnq up pomts 1n minga· 
tion at th1s staqe, the po1nt snou1d be noted and carefully consid· 
ered at the appropriate time (see paragraph 24 bi:low). 

The Governor should consider the question of guilt. announce his 
finding and record it on Form 256. 

A conclusion that the evidence constitutes a lesser offence than 
that with which the prisoner was charged must result m the charge 
being dismissed. 

Except m the case of a charge of comm1tting an especially grave 
offence under Rule 52( 1). the Governor mav decide to dismiss any 
or all of the charges against the accused. If he does not do so and 
the offence 1s graver as defined in Rule 51 ( 1 ). it must be referred 
to the Board of Visitors unless the Secretary of State has directed 
otherw1se. An especially grave offence may not be dismissed by 
the Governor. and must be referred to the Board of Visitors unless 
the Secretary of State directs otherwiSe. 
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Notes 

Witnesses must not be excluded for reasons of administrative conventence or 
because the Governor constders the r.ase agamst the ortsoner tS alreaav made 
out. If the Governor disbelieves the prisoner or is in doubt about hts storv. 
he should refuse to call witnesses only if he is convmced that the evtdence 
they are expected to give is wholly irretevant to the ootnt at •s.sue teg. thev 
could not have wttnessed an incident being inQuired intol or that the request 
tS part of an attempt to render the hearing unmanageable. However. if the 
Governor accepts the matterts) which the prisoner is trying to establish it is 
not necessary to hear further witnesses. The fact that he accepts the point at 
issue should be recorded. 

(i) If the Governor agrees to hear a witness but the wttnP.ss is not 
readily available to give ev1dence in person. the accuseo should be 
asked whether he would like the heanng to be ad1ourned un~~l the 
witness can be present. The Governor should fmd out how soon 
that is likely to be. and provided there will not~ anv unoue delay 
the hearing should be adjourned ac:cord1nqly Ord•narilv, dn ad· 
jud1cat•on should not be adjOUI ned lonqcr 1 han 3 week.s. 

(ii) If an essent•al witness is temnorarnv unavailable the notes in 
l1vl and lvl to paragraph 11 are appilcaole 

(i) See a•so tne Note to oaragraoh 1Q(,.i 

Iii) ~nv cr.argc ~,noer Pr•son Rult! ~ii12J ;,; "il..,·r.J cJ 'J·~-: .~~.'J 

~~altC ous alleqatton '.Vttl tl8Vf' too~ r.<~crr~o u; :•1•: 5vJr:: :· .'·St· 
10rs Stnce the Gover no•. havmq tiCt:toco !1"1.11 :nnr•"" .sa r::r,·-a :a:••: 
case to answer. cannot reasonaolv :;·smrss :tv• •. r'ilff:~". 5·-~ ..i·SO 
c~rcular lnstructron 14/1980. 
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(21) 

(22) 

(23) 

If in respect of charges other than those under Rules 52(1 l or 
51 ( 1 l thP. Governor is satisfied that a prima facie case has been 
made out against the accused and that the offence is serious or 
repeated and the award he can impose seems insufficient, he 
should inform the prisoner accordingly and refer the charge to the 
Board of Visitors. 

Where the incident from which the offences arose led to more 
than one charge against the accused and one of these is referred 
to the Board of Visitors. the other charges should not be so re­
ferred unless they meet the relevant criteria (see paragraphs 20 
and 21). 

Where the incident from which the offence arose led to more than 
one inmate being charged. and the charge against one prisoner is 
referred to the Board of Visitors. the charges against all the 
inmates involved should only be referred to the Board of Visotors 
where the relevant criteria are met for each individual. 

If the finding in respect of any Charge being Heard is one of 
guilty: 

(24) 

(25) 

(26) 

The mmate should be asked whether he woshes to say anything on 
motigatoon. If he asks to call any person to support his plea on 
motiqatoon this should be allowed unless such " request is clearly 
unreasonable. If no plea in motigation os out forward. this fact 
should he recorded on Form 256. 

The Governor should ask any member of staff who knows the 
inmate. oncluding workshop staff. for a report and if he does so 
the on mate should be given the ooportunity to add anything or ask 
any question on connection woth the report. 

The Governor should consoder what awards he will make. No 
award of cellul•r confinement may be made unless the Medical 
Officer has certified that dav that the inmate os fit for ot; and if the 
inmate has not been medically examoned that day no other punosh· 
ment wiil be awarded if he has any doubt about the inmate's 
fitness for it. He may decode to adjourn. for a period not normally 
exceedong 24 hours. for any necessary meaical examination to be 
made. 
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(26) 

Notes 

See also the Note to paragraph 10(ii). 

W The Governor may out ouest•ons to the otticer maktng the reoort 
to clarify or elicit further intormat•on retevant ~o the auestton 
of punisnment. 

(ii) Where the report ts read from a orev•ousiy oreoared note thts 
should form part of the record of the aojudtcatton. 

(i) Ordinarily, the tnmate wdl have oeen rr:eatcatlv exammea on ~11e 

day of the ad,uoication. There IS however a o•soensation al estao­
lishments where there ts only a pan·tlme Med•ca• Officer. 

Oi) The Governor shoutd examme the tnmate·s rccoro •n resoect or n~s 
current sentence of imonsonment \Or .. n tne case of an unsenten­
ced prisoner the record relevant to tne oresent :eason for ceten· 
t•on) tor information about his beha.,nour. The Governor snou•o 
tell the prisoner wnat matters he nas taken into account. ;avour· 
able or unfavourable. 
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(28) 

(29) 

Announce the awards and when making awards in respect of more 
than one charge, whether the awards are to be cumulative or con­
current with, other awards. 

If an award is ordered to be suspended (Prison Rule 55(1)). or it 
includes the stoppage of earnings under the provisions of Prison 
Rule 53(11, the terms of the award must be set out in writing in 
the Remarks section of Form 256, and the inmate's liability 
explained to him in ordinary language. 

If the inmate is subject to an extant suspended award, the Govern· 
or's decision on the suspended award must be announced and ex­
plained to the inmate and recorded on Form 256. The decision 
may be to: 

•(a) direct that the suspended award shall take effect; or 

• (b) reduce the period or amount of the suspended award and 
direct that it shall take effect as so reduced: or 

(c) vary the original direction by substituting for the period 
spel:.ified a period expiring not later than 6 months from 
the date of variation; or 

(d) give no direction with respect to the suspended award. 
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Notes 

(i} The awards must be within the range of. ana exoresseo 1n the terms 
of, the Prise~ Rules. 

Iii) Neither the award nor anv entry m tne Remarks sectton of Form 
256 should include any reference to any aamtn,strat,ve act;on eg. 
placing on Rule 43. return to a closeo or,son. or d:soosat of ex· 
hi bits. 

(iiil If it is desired to make reference to exniblts 1t would be approp· 
riate to tell the inmate that they will be disposed of in accord· 
ance with standing instructions. 

(iv) An individual award may not be susoended •n :Jart. but when a 
penalty comprising more than one award tS tmoosed one or more 
of them may be wholly susoended. lhus. an aware oi forefeiture 
of privileges, for example. mav be susoendeo :n :ts ent1retv uut not 
in oart and the penalty comor1sino. ~av. !orf~tture of prtvueqes 
and cellular confinement may be susnenaea by oracPng that both 
elements or either should be whotly suspended. 

(v) Suspended awards of forfeiture of remiss1on ~nowa be made on tv 
where there are special extenuatmg circumstances and the offence 

· did not involve violence and where an award of ;nore than 14 days' 
forefeiture of remiss1on is susoenaed tne Form 256 snouid md1cate 
what those extenuating circumstances are. 

(vi) A susoended award ~ay not be act:v.1tcd untP.ss ~!1C cr 11iOn~r hns 
been found C')UIJty On CJdjUdLC8tiOn 01 .1 !Urthnr rJ;!r!nCC' ',Vrl 1Ctl 'NelS 
commit ted durrng the '>ertoo ot susoe0s1un. 

'viii It 15 ooen to the Governor tn ·~a~e rn JwdrC .n ~··sccct 01 tnP. 
qfff'lnC"t: ddtuUicatcfJ ~man :.u~ ··~ ·:rh:r ;•1,11 ·J : ;~D·:"qJ;·:J lW,JrrJ 
:31\.C cttcct in wnolc nr !11 ::.JrT . n~ :JCtlvatJon . ; ·1 ~ .• :illt~nrwu 
1lward ::1ay not iJ~ orar.retJ ~iS til•! pumshment · 1~ .• ,,, t .;~ tru~r 

offence. 
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(30) 

"In either of these cases the Governor may order that it should 
take effect immediately or that it should commence on the expira­
tion of an award of the same nature imposed for the current 
offence. 

Ensure the awards are correctly entered in the appropriate spaces 
on Form 256 before it is signed and dated. 
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Notes 

Where awards are made in respect of more than one charge each Form 256 
should show separatelv the awards for each. 

"-'·' •• '1: ~ 
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The Hearing (if the accused has pleaded Guilty) 

(311 

(321 

(33) 

(34) 

Hear the evidence of the reporting officer, and invite the accused, 
if he so wishes to question the officer on his evidence, or on rele­
vant maners which the officer has not covered. The Governor may 
also wish to ask questions for clarification. 

Where the incident from which the offence arose led to more than 
one charge against the accused and one of these is referred to the 
Board of Visitors. the other charges should not be so referred 
unless the relevant criteria are met (see paragraph 20). 

Where the incident from which the offence arose led to more than 
one inmate being charged and the charge against one prisoner is 
referred to the Board of Visitors. the charges against all the other 
inmates involved should only be referred to the Board of Visitors 
where the relevant criteria are met for each individual. 

Where the charge is: 

(a) mutiny or incitement to mutiny; 

(b) doing gross personal violence or a serious assault whoever 
the victim; 

(c) any assau It on an officer; 

(d) escaping or attempting to escape from prison or legal 
custody; 

see paragraphs 28 and 29 of the General Guidance in this section. 

(e) where the charge is of making false and malicious alle­
gations see note 20( ii). 
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(34) 

Notes 

(il There is no objection to the reporting officer reading out his evi­
dence from a previously prepared statement: this should be incorp­
orated in the record of the hearing. 

Uil If the accused in any way abuses the opportunity to question the 
officer directly the Governor may insist on questions being put 
through him. 

Uiil If the accused himself or through witnesses challenges facts on 
which the charge is based the plea should be entered as not guilty 
and the hearing should be continued in accordance with para­
graphs 1 1 to 30. 

(ivl If the reponing officer is temporarily not available see Notes 
liv) and lvl to 11. 

(a)/(b)lt must be verified that the police have aeciaeo not to prosecute. 

(c) Where the pollee have been invited to mvestrqate It must be veniied 
that there is no mtention to bnng a prosecut•on. 

(d) An intention by t,he police to bring a prosecution for furmer 
offences comm•ted whilst unlaw1ully at large should not delav 
the adJud•cation. 
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(35) 

(36) 

(37) 

(38) 

(39) 

(40) 

(41) 

Repeat 31 for any other witnesses in support of the charge. An 
inmate witness should be asked to confirm that he is prepared to 
give evidence, as he cannot be compelled to do so. An officer of 
the prison may be required by the Governor to give evidence as 
part of his duties. Witnesses other than the reporting officer 
should not normally remain in the room after they have given 
their evidence and been questioned on it. 

If the accused asks to call witnesses, whether named in advance or 
during the hearing, ask him to say what he thinks their evidence 
will show or prove. Unless the Governor is satisfied that the 
witnesses will not be able to give relevant evidence, they should be 
called. 

If any exhibit is produced during the hearing (eg. a weapon which 
has been used, or an un<:uthorised article found in the accused's 
possession I this should be described and recorded at the time it 
is produced. 

If the Governor is satisfied that the accused is guilty of a charge 
for which he may make an award and he decides to deal with it 
himself. record the finding on Form 256 and ask the inmate 
whether he wishes: 

(a) to offer an explanation for his conduct; and 

(b) to say anything in mitigation. 

If the accused wishes to call someone to support a plea in miti· 
gation this should be allowed unless such a request is clearly 
unreasonable. If no plea in mitigation is put forward, this fact 
should be recorded on Form 256. 

The Governor should ask any member of staff who knows the 
inmate, including workshop staff, for a report on the accused and 
if he does so the inmate should be asked whether he wishes to add 
anything or ask any questions in connection with the report. 

The Governor should consider what awards he will make. No 
award of cellular confinement may be made unless the Medical 
Officer has certofied that day that the inmate is fit for it; and if the 
inmate has not been medically examined that day no other punish· 
ment will be awarded if he has any doubt about the inmate's 
fitness for it. He may decide to adjourn. for a period not normally 
exceeding 24 hours, for any necessary medical examination to be 
made. -
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(36) 

(37) 

(40) 

~ 

(41) 

Notes 

If an essential witness is temporarily unavailable the Notes l•vl and fvl to 
11 are applicable. 

The accused. although having pleaded guilty, might wosh to show that his 
part in an incidPnt was not so serious as is apparent. 

For the disposal of exhibits see paragraph 42. 

(i) The Governor may put Questions to the officer makrng thP reoort 
to clarify or elicit further mformatlon relevant to the auesuon 
of puntshment. 

(ii) Where the report •s reaa from a prevroustv , ... eoarea note ~!i·s 

ShOUld form part ot tne recora oi the adiUOtCatton. 

(i) Urdtnardv. ;he tnrnate Wtil ~ave ucen meotraru.· t~'aPl•nPO en <.he 
oav oi tne aO!udrcatron. ThP.re •S nowever a u•soensat•on at ~stao· 
l1shments wnere tnere •s only a oart·ume tvlcd•Cat Qt!·c·:r-

(ii) The Governor should cxam1ne the •nmatc's recora .n resocct o: n.s 
current sentence of •monsonment tor m tne cose at r~n unsP.mencea 
Dflsoner the record rP.tevant tO tnc DrP.SCnt rt~ason :or CJetem•onJ 
:or .niorrnatton aoout niS oonav.our. Tho"? Guvt:rnor snOUid H~·· tne 
:lrlson•!' :Jtlilt rnattcrs :,,, t"'aS :,,..,,,n •ntn .ltCCt.nt. ·avourJL)I11 •Jr 
vnravourilbh• 
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(43) 

(44) 

Announce the awards and when making awards in respect of more 
than one charge, whether the awards are to be cumulative or con­
current with, other awards. 

If an award is ordered to be suspended (Prison Rule 55(1)). or it 
includes the stoppage of earnings under the provisions of Prison 
Rule 53( 1). the terms of the award must be set out in writing in 
the Remarks section of Form 256, and the inmate's liability 
explained to him in ordinary language. 

If the inmate is subject to an extant suspended award, the Gov­
ernor's. decision on the suspended award must be announced and 
explained to the inmate and recorded on Form 256. The decision 
may be to: 

*(a) direct that the suspended award shall take effect; or 

*(b) reduce the period or amount of the suspended award and 
direct that it shall take effect as so reduced; or 

(c) vary the original direction by substituting for the period 
specified a period expiring not later than 6 months from 
the date of variation; or 

(d) give ~o direction with respect to the suspended award. 
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(42) 

Notes 

Iii The awards must be Within the range of. and expressed in terms of. 
the Prison Rules. 

{jiJ Neither the award nor any entry '" the Remarks section ot Form 
256 shouid include any reference to any adm•n•strat•ve act•on eq. 
plac•ng on Rule 43, return ;:o a ClOsed prison. or d•soosat of ex­
hibits. 

(iii) If it is desired to make reference to exh•b•ts •t '.'vould be aopropn­
ate to tell the inmate that they will toe d1sposed of in accordance 
with standing instructions. 

(iv) An individual award may not be suspended in part. but when a 
penalty compr1sing more than one award is .mposed one or more 
of them may be wholly suspended. Thus, an award of forle1ture 
of pr•vileges. for example, may oe suspended'" •ts ent•rety but not 
in part and the penalty comprising, sav. torfe•ture of pr1v11eges and 
cellular confinement may be suspenoed by ordenng that both ele­
ments or either should be wnolly susPended. 

(v) Suspended awards of forfenure of remiSSIOn shoUld be made only 
vvhere there are special extenuat•ng ctrcumstanccs and the oifence 
did not involve v•otence. and where an award of more than 14 
days· forfeiture of rem•ss1on •s suspended the Farm 256 should 
indicate what those extenuat•ng circumstances are. 

(vi) A suspended award may not be act•vated unless the pnsoner has 
been found guilty on adtuO•catiOn 0t a :t;rther oifencc '.'VIl•Ch ... .-as 
committed dunnq the penoo or susuens•on. 

lvii) It •S ooen to tne Governor to mak.c no awata '" resoect or tn~ 
offence adtudicatcd upon out to oraer tnat a susoendCO award ta'P. 
el fer.t '" whole ur 111 pan 1111: actiViJtton •)r ., susoennea owaro 
rnav not be oraerr.lJ us !he punishment ~r)r it'le •urtncr r)if~nC!! ... 
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"In either of these cases the Governor may order that it should 
take effect immediately, or that it should commence on the ex­
piration of an award of the same nature imposed for the current 
offence. 

Ensure the awards are correctly entered in the appropriate spaces 
on Form 256 before it is signed and dated. 
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Notes 

Where awards are made in respect of more than one charge each Form 256 
should show separately the awards for each. 

"1, ..... 
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APPENDIX SEVEN 

Notice of the revision of the Manual on 
Adjudications and comment thereupon 
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HM Prison Service 
Headquarters 
Cleland House 
Page Street 
London SWlP 4LN 
Telephone 01-2113000 
Direct line 01-2111,t-.r 1 

HameOffu;e 

OUr Ref: PDG/88 129/84/1 

REVISION OF THE GREEN MANUAL ON THE CONDUCT OF ADJUDICATIONS IN 
PRISON DEPARTMENT ESTABLISHMENTS 

As you may know, we have decided to produce a revised Manual to 
coincide with the changes to the Prison Rules and the prison 
disciplinary system that are planned to come into effect in April 
1989. We are anxious to ensure that the revised Manual is 
produced before next April, so that it can be used for Board of 
Visitors training planned for January to March 1989. 

I enclose a copy of the draft revised manual, and I would be very 
grateful to receive your comments on the new format and contents. 
The major changes are:-

1. The combining of the Board of Visitors and Governor's 
se-ctions of the Manual - this reflects our view that, with a 
few exceptions, the procedure and standards required are the 
same for Boards of Visitors and Governors. 

2. The Division of the General Guidance into distin.ct sections 
on various aspects of the conduct of adjudications, 
including the effect of legal judgments on the procedure. 

3. The introduction of a continuous narrative in the Model 
Procedure. 

There are a few points that should be noted in the enclosed 
draft:-

1. Section 7 on the interpretation of the prison charges is 
missing, as the exact wording of the new char.ges has yet to 
be finalised. Similarly,· Appendix 6~ .:.. Extract from. Prison· 
Ru~es - has not been in~luded. 

2. Negotiations are still proceeding with the ~ssociations 
representing the magistrates courts service over the use of 
qualified clerks drawn from their service to act as clerk at 
Board of Visitors adjudications. References to the use of 
such clerks in the draft manual assumes a successful 
conclusion to those negotiations. If that does not come 
about, or· the manner in which they will be employed is 
altered, then an appropriate amendment to the draft manual 
will be required. 

3. In Section 2 Para 15, advice is given on which Governor 
grades should carry out adjudications, following the 
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introduction of Fresh Start. The advice stated in the draft 
rnanual should not be regarded as agreed policy, and may be 
subject to alteration once the Department's policy has been 
finalised. It is intended to issue an instruction on this 
matter in due course. 

4. In Section 2 Para 1, reference is made to Governors ensuring 
that at least one of their senior staff has received 
appropriate training in the proper interpretation of 
offences, and is available to offer advice to officers on 
appropriate charges to lay. This is in response to concern 
expressed at the possible lack of local expertise and advice 
available to officers. This is a matter that is being 
explored with P6 Division and the Training College, and 
further details will be made available later. 

5. Page numbers, both for the main text and the index will be 
added once the final draft is typed, as will any missing 
references to certain paragraphs. 

6. The single sheets carrying the title of each sections will 
be produced as coloured cards in the finalised manual, with 
a tab on the side of the card for easy reference. 

I would be grateful if you could let me have any comments you may 
wish to make by 30 September. 

Yours sincerely 

S M BIRKETT 

(ROTGM) 
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HM Remand Centre 
Warrington Road 
Risley 
Warrington 
Cheshire W A3 6BP 

Telephone 092 576 (Culcheth) 3871 

Ext.203 

Deborah Loudon/Steve Birkett 
P3 Division 
Prison Service Headquarters 
Cleland House 
Page Street 
London 

Dear Deborah and Steve 

Your reference 

Our reference PMQ/FMS 

Due 10 October 1988 

DRAFT REVISED MANUAL ON ADJUDICATIONS 

Thank you for sight of the draft. Most of my comments are noted on the text, 
returned herewith. Various of them require amplification as follows:-

Section 3, p.l5 
It is bad advice and, I venture, a misundersanding of the caselaw to conclude 
that legal representation is "not available at governors' adjudications". It 
seems to me, post-Leech, that we know an adjudicating governor to be acting 
judicially and not managerially. Thus, if faced with a request for legal 
assistance or representation at the hearing, he must exercise his discretion 
in a judicial way. This should be on all fours with the boards exercise of 
discretion under the Webster J criteria in Tarrant. It does not, of course, 
mean that the adjudicating governor would have to grant the request. I can 
only recall being asked twice since the Leech judgement and, I must admit, 
on one of the occasions I fudged it. I said that if I found there to be a 
case to answer I would be remanding the matter to the BoV and the prisoner 
could make his request to them. In the other I consciously applied the 
Webster J criteria and found there to be no need for legal or other representa­
tion. 

The argument that any case serious enough to merit representation ought to 
be before the BoV cannot be sustained in the face of the European Court of . 
Human Rights decisions in Engel (the Dutch soldier boys case in 1976). The 
Court had to decide on what constituted a fair hearing and on what constituted 
a criminal charge which would attract the protection of Article 6. The nature 
of the offence and the severity of the penalty risked were significant factors. 

"What belonged to the criminal sphere were deprivations of 
liberty liable to be imposed as a punishment except those 
which by their nature, duration or manner of execution cannot 
be appreciably detrimental" 

In that case, "strict arrest in a disciplinary unit" was held to fall within 
the definition of that which would attract the protection of the Article 
(c.f. loss of remission, confinement to cell). 

I am aware of the dicta of Lord Goff in ex parte Hone to the effect that he 
.found it difficult to -envisage circumstances in which representation before a 
governor would ever be appropriate. Indeed, the courts in the Irish Republic 
which have been some years ahead of our own in guaranteeing procedural protection 
to prisoners at adjudication have rejected the possibility. But remember that 
Lord Goff was speaking obiter. Governors' adjudications were not at issue in the 
case. Unfortuntely my copy of the Leech judgement is in Durham and my draft 
thesis is with my supervisor. However, I urge you to recall some of the dicta 
of Lord Bridge in Leech to the effect that whereas the governor is a servant of 
the Secretary of State, he is not in that role when adjudicating. He would 



"rightly send packing" (I think those are the words) any civil servant in 
Whitehall who tried to influence how he should proceed. 

It is quite clear that a solicitor might have difficulty in securing legal 
aid funding for the purpose of representing a prisoner before a governor. 
That is not a matter that should concern us. What we should look to is 
"Wednesbury unreasonableness". If the governor is to act judicially he 
must certainly "direct himself properly in law - he must call his own atten­
tion to the matters which he is bound to consider ... if he does not he may 
truly be said ... to be acting unreasonably" (Lord Greene M.R. in Associated 
Provincial Picture Houses v Wednesbury Corporation 1948 l KB 223 at 229). 
Any fetter, eg a Home Office instruction that legal representation is not 
allowed at a governor's hearing, would clearly inhibit a reasonable use of 
discretion. In Tarrant representation could be permitted because nowhere, 
at law, was it excluded. The same applies here. 
Section 3, pp 17-18 

The ECHR did not hold in Campbell and Fell "that a prisoner charged with the 
old charges of mutiny and g.p.v. to an officer should be granted legal 
representation if he requests it". The right to legal representation (as 
opposed to the right to ask for it) arose because mutiny and g.p.v. constituted 
"criminal charges or matters" and thus fall within the parameters of Article 6. 
This is why I prefer the way that advice is phrased at Appendix 3. Perhaps the 
words "criminal charge or matter" should be substituted for "especially grave 
offence" in that place. 

Section 3, p.l8 

Norley (and ex parte McGrath which is similar) can no longer be seen as good 
law in respect of a board only having to exercise its mind on the question of 
representation or assistance if asked to do so. It has been overtaken by the 
law of "legitimate expectation". (See Lord Bridge in Leech and ? my law report 
is in Durham) in CSSU v Minister of State (the GCHQ case). F.ll45 
places the onus to ask on the prisoner. But F.256 notes it as a requirement 
of the board to ask if he wants the question to be addressed. 

Section 4, p.29 

It might be helpful to incorporate in the text the C27/84 stuff on when it is 
appropriate to remand under R.48 and when under R.43. 

Section 8, p.6 

I have dificulty understanding l2(ii). If it is addressed to the governor I 
guess he should get at least as far as formally putting the charge to the 
inmate. If it is addressed to the board it is superfluous, since the matter 
would not have got as far as them had the CPS decided to take no action or 
had the forensic analysis not been confirmed positive. 

Omission 

In the area of disclosure, adjudicators should be reminded that if they visit 
the scene of the alleged offence, the accused should go with them. Two 
examples arise from my own experience. One was at Long Lartin where a prisoner 
said that a witness in (say) cell D.l/11 might have seen what happened in his 
own cell since the windows were in line of sight. The panel went to see D.l/11 
and were satisfied that it was not in line of sight. Later it transpired that 
the prisoner had given them the wrong cell number. Had he gone with them he 
would have known he had been mistaken about that. The second, at Durham, was 
my adjudication on a man charged under para 20 with causing a disturbance 
by banging on his cell door. His mitigation was that his alarm bell was not 
working. Staff evidence was that all the bells on the landing were working. 
I went to see - staff and prisoner too - and found that his was not working. 
There is a judicial review case on the point, though being separated from my 
material, all I can remember is that it relates to a company called "Fairmount 
Investments. 
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I think that the form dictates that we ask for a plea of guilty or not guilty 
too early. I think that the inmate should hear the officer's evidence before 
entering the plea. 

Presentation 

Prisons are wonderful at working to old rules. Unless the new "Manual" 
looks different from the old one the chances are that the old one will still 
be referred to. Do issue a new binder (the old one carries the date 
October 1984). Make the style markedly different. If the "Green Book" were 
to be replaced by the "Yellow Pages" that would help. 

After all this verbiage I sincerely hope that you do not regret asking for my 
comments. Please do not regard this as being too adversely critical. Overall 
I find the draft excellent. I am writing this in my 'digs'. All my earthly 
possessions are 150 miles away and it will be six weeks or so until we are 
re-united in south Manchester. For this evening, the wine is taking over from 
the law. I shall now conclude this letter and the bottle. 

With kind regards. 

P M Quinn 
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APPENDIX EIGHT 

Comment upon the Green Paper 
11 Private sector involvement in the remand system11

, 1988 
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H.'v\ R..:mand C..:ntr..: 
\\'arrington Road 
RiskY ' 
\\' arr.ington 
Ch..:shir..: WA3 6BP 

T..:kphon..: 092 576 1 Culch..:th) 38':'1 

Remands Unit 
Home Office Prison Department 
Horseferry House 
Dean Ryle Street 
LONDON, SW1P 2AW 

Your reference 

Our reference 

Date ~ \..)~· 1'\.iil 

An open letter to the Remands Unit, Home Office Prison Department. 

Dear Sirs, 

Comment on the Green Paper "Private Sector Involvement in the Remand system•, 
1988 CM434, London, H.M.S.O. 

The Green Paper invites a written response, as indeed did members of the Unit 
when they visited Risley recently. We do so by way of an open letter which we 
shall submit to the Prison Service Journal. In this way we hope not only to 
assist you in your deliberations but also to stimulate a wider debate in the 
field. 

We should confirm, at the outset, that our views broadly coincide with those 
noted at paragraph 48 of the Green Paper, viz. that it i~ wrong i~ ·principle 
to place prisoners in the care of private contractors. We cannot subscribe to 
an ethic that would put the agents of private·sector profit in a position of 
power over private citizens - albeit those remanded to custody. We confine 
our comments, apart from those about staffing, to that which may be found 
under the umbrella of control, discipline and punishment and access to legal 
advice. It is here that we find the Green Paper to be fulsome in generalities 
and superficial in its addressing of fundamental questions. 

i> CONTROL: It is a truism that good security and sound control 
commence with the trust of satisfactory human relationships. Perhaps 
security guards could achieve this, though as will be seen, we doubt 
it. Our concern is for when security and control break down under the 
proposed model. Presumably, were an inmate in a private centre to 
transgress the criminal law by committing an arrestable offence, the 
guard would be as entitled as any other private citizen to arrest and 
restrain the prisoner until a police officer <or a prison officer 
carrying that statutory authority) attended to intervene. But would 
such guards know what is and what is not an arrestable offence? They 
would themselves be breaking the law were they to get it wrong. Since 
we know that the majority of offences committed by inmates are 
offences against the disciplinary code and not against the criminal 
law we wonder on what authority a civilian guard could do anything in 
respect of such transgressions. One of the remand prisoners' greatest 
fears - and we have been talking to some today on the point - is that 
the result might well be the use of oblique discipline or hidden 
punishments that the present system tries to avoid. This exposes the 
weakness of the assumption at pa~agraph 71 that the existing rights 
and privileges of remand prisoners would not be changed were remand 
centres to be privately run. 
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Much concerned with the control of remand prisoners and their 
environment hinges upon preventive measures. The authority of the 
Prison Act 1952, expressed in the Manual on Security, empowers prison 
officers to search and to strip search. Our arguments against strip 
searching will be expressed in another place, but, if we accept the 
need for it for the present, we wonder what possible authority can be 
given to civilian guards to indulge in the practice? Perpetrated by 
civilians, strip searches could, at one end of a continuum, be seen as 
inappropriate, and at the other as constituting a serious sexual 
assault were it to be achieved by force. The rub-down body search 
could constitute an assault in any case. 

Arguments persist as to whether or not censorship of correspondence is 
necessary in any penal institution. For the present it is a fact of 
life in remand centres. Is this really a practice that should be 
extended to employees of a private security firm who would thus have 
authority to spy upon legitimately confidential affairs of others? 
The Green Paper touches upon none of the above matters. 

ii> DISCIPLINE AND PUNISHMENT The Governor has a statutory authority 
to adjudicate. What of the commandant (?) of a private centre - is a 
civilian to be given such powers? Parallels do exist where civilians 
exercise disciplinary functions but, to our knowledge, never where 
questions of the basic liberty of the subject arise. The supervision 
of a "detention manager " along the Harmondsworth lines <paragraph 47) 
does not assist since we are unaware of any disciplinary functions 
vested in this person. The prospect of an itinerant governor was 
mentioned when you visited us. So be it, but who will be accountable 
for the way in which any punishment imposed will be administered? At 
present, staff are clearly accountable to the Governor for that. 
Surely accountability cannot be to the shareholders. Matters may be 
complicated when the award is forfeiture of earnings. Prison earnings 
are minimal. If even they are to be lost to the benefit of a profit 
making company it can be suggested that exploitation of the weak to 
the benefit of the strong has triumphed. And what when the itinerant 
governor has gone away? On whose authority will civilian guards use 
special <strip) cells? How will they move a prisoner there against 
his or her wishes without committing an assault? How could a prisoner 
be segregated for the purposes of good order and discipline? What 
would constitute such an offence in a private centre? Who would 
decide? 

iii) ACCESS TO LEGAL ADVICE There is a pre Raymond v Honey and pre ex 
parte Anderson ring to the view expressed in paragraph 92 that a 
private centre would have to provide some sort of means for lawyers to 
complain about the conditions (presumably to include treatment) and 
facilities afforded to their clients. It is absolutely clear that 
lawyers are able to, and will, do that anyway. Prisoners no longer 
instruct solicitors because the Secretary of State allows them so to 
do, as once was the case. The interesting conundrum that should have 
been addressed by the Green Paper is whether or not accountability for 
misdeeds will lie with the headquarters of the private contractor or 
whether the Home Office will be deemed vicariously liable for that 
done in its name. 

.. 
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We mentioned, above, that we worry about staffing of the proposed private 
centres. Paragraph 89 notes the "special qualities and skills" needed by 
staff. Senior police officers have, in the past, shared with one of us, their 
concern as to the quality of staff recruited by private security firms. 
Often, it seems, they are those who have been rejected by the police, or the 
prison service, as unsuitable. Suddenly, it seems, they are to go through a 
metamorphosis whereby they will be able to exercise skills in which prison 
officers are already expert. The remand centre officers' ability comes not 
just from their training but often from a wide experience of the prison, and 
criminal justice, system as a whole. Skills gained in the former borstals, 
local prisons and dispersals will have helped him or her to place the inmates' 
problems in perspective. The officer may have seen the prisoner grow up, been 
the group officer of their uncles or fathers in training prisons, helped their 
mothers in mother and baby units or even visited their families. The prison 
officer knows the rounded character of the inmate and that makes the 
understanding of his or her problems almost second nature. We doubt that the 
capacity to care and to control vested in the private guard will approximate 
to that of the prison officer to any significant degree. 

PHILIP TURNBULL 

PETER QUINN. 
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HOME OFFICE 
Horseferry House, Dean Ryle Street, LONDON, SWIP 2AW 

Direct line: 01-211 

Switchboard: 01-211 3000 

Our reference: 
Your reference: 

Philip Turnbull and Peter Quinn 
HM Remand Centre 
Warrington Road 
Risley 
Warrington 
CHESHIRE WA3 6BP 

Dear Mr Turnbull and Mr Quinn 

15 November 1988 

Thank you for your letter of 3 November with your comments on the 
Green Paper, Private Sector Involvement in the Remand System 
(em 434). 

Whilst the Green Paper identifies the main issues which would need 
to be resolved before contracting-out could go ahead, it does not 
set out to provide all the answers. That is the purpose of the 
consultation period and the consultancy, and it is particularly 
helpful to have comments from people in the Prison Service who have 
practical experience of these matters. May I say that I found our 
visit to Risley last month extremely valuable, and that I am most 
grateful to you for following it up with your detailed comments. 

As you recognise, we need to identify the precise powers which 
would be required by the staff of contracted-out remand centres, 
and the limits of those powers. It would then be for Parliament to 
decide, in considering legislation on the subject, whether the 
powers which were needed could properly be conferred on people who 
were not public servants. 

It is also quite clearly necessary to ensure that prisoners would 
not be exposed to a misuse of powers in a contracted out 
establishment. You mention the disciplinary framework, the use of 
strip cells, the segregation of prisoners for good order and 
discipline and punishment by loss of earnings. It is in relation 
to such matters that there is likely to be a role for a publicly 
appointed monitor, as described in paragraphs 65-66 of the Green 
Paper. The Home Secretary's accountability for the treatment of 
prisoners would, as paragraph 63 of the Green Paper notes have to 
be preserved. We envisage that this will be done through systems 
of oversight and inspection similar to those at other 
establishments backed up by the permanent presence of a government 
monitor at the establishment. This is somewhat different from the 
question of legal liability if prisoners complain about their 
treatment by the contractor. This would presumably depend on 
whether, if the complaint was upheld, the fault or negligence was 
found to be that of the Home Office or of the contractor. 
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You are right to stress the importance of the quality of staff in a 
contracted-out centre. We are considering how best to ensure sound 
methods of recruitment, training, management and support. Staff 
looking after prisoners will certainly need different qualities 
from those of which are sought among existing staff of, for 
example, security companies. It is likely that contractors would 
seek, at leastly initially, to draw some staff from the prison 
service to provide the sort of background knowledge and experience 
which you mention. 

The Government's aim in involving the private sector in the remand 
system would be to reduce prison overcrowding, relieve the pressure 
on the rest of the prison system, proyide better conditions for 
prisoners and improve value for money. So conditions in any 
privately-managed establishments would have to compare favourably 
with what the existing system could provide with up-to-date 
facilities and without overcrowding. 

Thank you again for writing with your comments. We shall take your 
observations into account in our further work on the Green Paper. 
An announcement about Ministers' conclusions on the way forward is 
likely to be made in the New Year. 
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APPENDIX NINE 

H.O.P.D. Statement of Purpose, 
14 November 1988 
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NUMBER 4 

MfSSAGf 

fR 0 M 

THf 

OIRfCTOR 

GfNfRAl 

HMPRISON 
SERVICE 

To all members of the Prison Service 

Dear Colleague 
During my time as Director General the 
Prison Service has not had a simple and 
motivating statement of purpose. Now 
that the Fresh Start changes are in place 
the Prisons Board thinks the time is 
right to make such a statement, so that 
all members of the Service have a 
common understanding of and 
commitment to its purpose. 

1 4 NOVEMBER 1 9 8 8 

The statement is being given to 
everyone in the Service through this 
letter and, for the future, as they join. It 
will be prominently displayed 
throughout the Service. It will be 
placed in our recruitment brochures 
and annual reports. 

Her Majesty's Prison Service s.erves the public by.keeping in 
custody those committed by the courts. 

Our duty is to look after them with humanity and to help them lead 
law-abiding and useful lives in custody and after release. 

I hope this speaks for itself. But I want 
to draw out some points. 

We are and are proud to be a Crown 
Service. 

We serve our fellow citizens. That 
makes us accountable to them for what 
we do and how we do it: for the way we 
treat prisoners and how we use the 
resources which Parliament provides. 

The most severe step a court can take is 
to deprive people of their liberty. Our 
part in the criminal justice system is to 
give effect to the court's decision: the 
Service exists to keep people in lawful 
custody. 

By its very nature locking people up 
under the criminal law places two 
duties on us all: 

a to see that they are not subjected to 
arbitrary force or discriminated 
against on racial or any other 
grounds, are treated with respect, are 
properly fed, and have their physical 
and other requirements properly 
met. 

111 to do all we can to help them lead 
law-abiding and useful lives. That 
applies not just for the future, after 
release, but also while a person is in 
prison. The duty of care is 
discharged and custody secured most 
surely when the life of a prison is 
regular- when prisoners are fully, 
actively and constructively occupied. 

Each one of us, wherever we work, has a 
part to play in making sure the Service 
matches up to the challenge which this 
purpose sets us. 

Yours sincerely 

cJ~ 
CJTRAINCB 

Produced for the Home Office by the Central Office oflnformation. 1988 HOME J0960NE. 
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APPENDIX TEN 

Draft Revision of Prison Rule 47 
and consequent amendments 
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O:::x1es of Offences 

With effect fran 1 April 1989 the disciplinary dlanges which may be laid 
against a priscner, Urrler Rule 47 are as fol..J.a.ls:-

{ 1 ) 'Ccmni ts any assault' 

{2) 'Detains any perscn against his will' {inc. ta5tage-tak:i.ng) 

{ 3) 'Denies access to any part of the pri.scn to any officer • {inc. 
barricad.i.r¥J) 

{ 4) I Fights with any perSCX1 I 

{5) 'Intenticnally erx3angers the health or perscnal safety of others, or by 
his a:n:luct is reckless lotlether such health or perscnal safety is 
errlangere.d I 

{ 6) 'Intenticnally cbst::nx±s an officer of the pri.scn in the executicn of 
his duty' 

( 7) 'Escapes fran pr:iscn or fran legal custCdy' (inc. a.b:;a:xrling) 

(8) 'Fails {a) to return priscn 1otlen he sOCuld have reb.rrned after being 
tenp:n:-arily released fran priscn u00er Rule 6 of the Rules or (b) to 
ccnply with any a:n:liticn U[XD whidl he was so released' 

{9) 'Has in his rossessicn {a) any unautlnri.sed article, or (b) any article 
in greater quantity than he is autlxlrised to have' ( 'unautoorised' eg. 
a a::ntrolled druJ, or sareth:in:J the particular pri.scner is oot 
auth:lrised to have) 

( 1 0) 'Sells or delivers to any perscn any unauthorised article' 

{11) 'Sells or, witln.tt pennissicn, delivers to any perscn any article which 
he is allcwed to have cnly for his own use 1 

{12) 'Takes -il•p:rqerly any article be.1Cn:png to amther perscr1 or to a 
priscn' (equivalent ·to theft) 

(13) 'Intentirnally or recklessly sets fire to any part of a priscn or any 
other prq;.erty lotlether en not his own 1 

{ 14) 'Desb:uys or <brages any part of a priscn or other prq;.erty other than 
his own' 

( 15) 'Absents . himself fran any··place where he is required to be or is 
present at any place where he is not authorised to be 1 
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( 16) 'Is disrespectful to any officer or any_ per:;o1 visit..i.nJ a pri..scn 1 

( 17) 'Uses threat:.eni.DJ 1 al::usi ve 1 or insul t.iig words or behavicur' 

( 18) I Intenti<na.lly fails to \IOrk pi'q}erly I or reinJ required to work 
refuses to 00 9J I 

( 19) I l)igDeys any lawful order I 

(20) 'Di.sdJeys or fails to CCJillly with any rule or regulaticn awlyin:J to 
him' 

( 21 ) 'In any way offends against g:xrl order arrl discipline' 

(22) (a) Att.enpts to ccrrmit 1 or (b) incites amther priscoer to ccrrmit 1 or 
(c) assists amther innate to carmit or i:o attarpt to ccrrmit or any of 
the foregoing off~. 

(S230289.PD2) 
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1. Rules 47 - 56 have been :revised w.e.f. 1.4.89. 'Ihe new rule 47 is 
overleaf. It shcW..d be noted that it is no l..cn:Jer (OSSihle to lay a charge 
of mutiny, doing grc:ss persooal vi.olence, mak:i.ng a false am IIBlicia.lS 
all egati.on · against an officer, or repeatedly uaking gi"ClJl1d.less cnnpl ai nts. 
Officers shool.d a.lso be aware of the fol..lowing c::haBJes to the rules:-

(i) Rule 48 (1) - ·~ a pri.scner is to be d1arged with an offence 
against discipline, the charge shall be laid as san as pc&sible 
and, save in excepticnal circunstances, within 48 hours of the 
alleged offence bein:j discovered' . 

(ii) Rule 51 (1) - graver and especially graver offeoces no l.cnJer 
exist. '1he GoYermr IIBY refer any dlarge to the Board of Visitors 
if he decides his ~ of pmi.stxren.t wo.ll.d be insufficient if 
the pri.scner were to be fcurrl guilty. 

(iii) Rule 51 (3) c(5) - the maxinun pericrl of forfeiture of remissioo 
that a Board can award an cne dlarge has been reibn:>rl to 120 days, 
and 180 days a:nsecutively far a series of charges aris:inj fran 
roe incident. 

2. Mmual rn. the O:n:hrl of M:juli_cati<DS - to accntpany the rule chan:]es, a 
revised marrual, in a new yelJ.a.l birrler, has been produced. ~ies have been 
sent to all. Grade Vs and alx:Jve, arrl all metl:ei:s of Boards of Visitors. A 
~has also been sent to an Mjtrlicati<DS I.iaison Officer (see bel.Gr). 
Sectirn. 2 of the marrual cx::ntains advice on dlargin:J. 

3. Adjudicatims r.; ai son Officer (AID} - a day's training the in the new rules 
arrl pr:ocal! rres has been provided for cne officer fran each est:.abli.stm:nt. 
'Ibis officer will be able to advise repor:t.i.rxJ officers en the interpretatioo 
of the new rode of offeoces, 'When charges should be laid, and the pu:~er 
presentation of evidence, roth in writing and arall.y at adjudicaticns. 

4. Forn5 - revised versi<ns of F254, F256, F1127 and F1145 will be avai 1 ahl e 
during 1989. Repart.in:J officers shooJ..d be aware that the :revi.sed F256 will 
c:Dltain a line rec.ordinJ 'When am by lh:m the F1127 (N:Jtice of Repcn: l) was 
issued to the accused. In the meantine a written remrd should be kept of 
the issue of all. F1127s. 

5. Transi lienal Arranqer!alts - Until midnight on M3.rd1 31 1989, charges slnJ.l.d 
be laid urrler the old cx::rle of offences, b.Jt fran 1 April, all charges IIUSt: 

_be laid under the new cx::rle (qyerleaf), irrespective of when the alleged 
off~ tcrlt place or was discovered. 

(S230289.PD3) 
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APPENDIX ELEVEN 

THANKS 
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I have already acknowledged the assistance of Colin Warbrick and 

Alastair Papps in the successful completion of this work. 

willingly gave of their time, expertise and experience. 

of gratitude is owed to them for that. 

Many others 

A great debt 

Within Home Office, Deborah Loudon and others in her section, 

notably Steve Birkett and Sarah Aye-Moung were constant sources of 

advice on policy regarding adjudications. Pam Lutterloch helped on 

matters relating to boards of visitors generally. David Burgess, 

formerly secretary to the Prior Committee, did much "devilling" for me 

in searching out the evidence needed. Nigel Benger and Bob Wright gave 

advice on various matters to do with security. Special mention must be 

made of Terry Weiler. A former assistant under secretary, member of 

the Prisons Board and chairman of the working party, the Report of 

which is usually known simply by his name, he offered enthusiastic help 

when he learned of my field of study. He pointed me to public records 

that otherwise would have escaped my attention and joined in a most 

fruitful correspondenee. Now retired, Terry Weiler is engaged in his 

own research into prison conditions, in which· I wish him well. 

From the academic world I express particular thanks to Graham 

Zellick of Queen Mary College, University of London and to Roy Light of 

Bristol Polytechnic. Not only have they commented on parts of this 

work, but both have given me immense support, over the years, in 

helping me to sustain my knowledge and interest in the subject area. 

Mary McAleese of Queens University, Belfast and Kevin Boyle of 

University College, Galway, provided me with information not readily 

available within the jurisdiction of the English and Welsh courts. 

Tony Bot.toms allowed me access to the library at the University of 
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Cambridge 

practical 

Institute of 

help once I 

Criminology and St~phen 

was there. Equally I 

Gregory gave much 

should thank Karen 

Prestwood, librarian at the Prison Service College in Wakefield. Her 

prompt attention to my requests for books could always be guaranteed. 

Her professional knowledge and experience are presently helping to 

restore that library to the position of prominence it once held and to 

which it has not aspired for some years. 

Solicitors David Hallmark, Alastair Logan and Michael Fisher 

shared with me such confidences as are rare and thus added to my more 

complete understanding of the problems faced by practitioners in 

dealing with prison matters. 

David Wilson of Yorkshire Television seemed ever able to wave a 

magic wand in producing for me the most obscure of articles from the 

press of years past. 

It will be evident that this paper could not have been completed 

in its present form without the assistance and cooperation of 

prisoners. It is difficult for a researcher, and certainly difficult 

for one from outside "the system" to gain their confidence and trust. 

The work has benefitted greatly from my discussions with many, but 

especially with Diana Fleet, Carole Hamner, Manuel Burgo and with one 

who wished to remain anonymous. I discussed and argued at length with 

Ella O'Dwyer and with Martina Anderson over some of the ideas 

expressed: we agreed on very little but their views were highly valued 

and have informed the shape of part of the work. To those prisoners I 

offer my heartfelt thanks together with the hope that I have in no way 

abused the confidence and trust that they placed in me. 

Connie Dawson of Durham University took my illegible scrawl and 

translated it into the present typescript. I thank her for her 

expertise and also for the speed with which she was able to produce 
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large volumes of work. 

Finally I must mention my children Christopher and Miriam Quinn. 

They have seen my work over the years and have been a constant source 

of delight and encouragement. It was Christopher's idea that this 

paper would have been enhanced by the addition of a few jokes and by 

giving it a happy ending. Thankyou children. You may well have been 

right. 

P.M.Q. 
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