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ABSTRACT

The thesis involves a study of the English village green from the viewpoint of historical
geography on aspects of greens as rural settlement. The presence of village greens in the
landscape poses three categories of questions; concerning their origins, their present status and
their future. With these categories of questions in mind, the research focuses pricipally on
three main areas,

law and regulation - including common rights and registration, inclosure and disputes.
These subjects are covered under the themes of nation and local (manorial) law with a historic
aspect throughout the study.

types of village green - an examination of the wide variety of physical forms and
origins covers greens which have been planned: partially planned or formed from the residuum
of some other landscape feature.

distribution - a national database of village greens has made possible the production of
national ma ps of these different types of greens together with surviving common rights and
greens sorted on ownership types.

The principal original contributions take the form of a collation of the law concerning village
greens from diverse sources, a classification of their various types and numerous national and
regtonal distribution maps of the location and types of greens and common rights and classes
of owners of the greens resulting from the compilation of a national database of registerd
greens.
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Chapter 1

INTRODUCTION

Research Aims
Methodology
History
Definitions
Previous Work
Greens and Commons

The chapter forms an introduction to the thesis, encompassing its aims and
methodology and sets the context from a historical viewpoint. A literature
review and an introduction to the diverse nature of village greens complete the
chapter.
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INTRODUCTION

INTRODUCTION

An introduction to village greens at the most general level links them as objects of
familiar universal experience to key components in understanding rural settlement.

The village green forms a fundamental element of much rural settlement. It is a distinctive

feature of the English landscape and in many cases forms a valuable and underused resource.
Greens are still at the heart of thousands of villages throughout England and affect the daily
lives of many people, as they have done for hundreds of years. Despite their widespread
distribution and great antiquity, what is known about them is relatively small. Very little work
has been done on the subject and as Muir (1988) says ' most of it is nonsense'.

Why study village greens at all ? Well, for the reasons mentioned above and for the reason
that an understanding of greens is helpful, and most probably essential, in understanding the
great variety of English rural settlement. The general aim, therefore, is an investigation into all
aspects of village greens as rural settlement. The presence of village greens in the landscape
poses three categories of questions :

(1) Concerning their origins

(i) Concerning their present status

(i)  Concerning their future
With these three categories of question in mind, the research focuses principally on three main
areas:

(i) Law and regulation - including common rights and registration,
inclosure and disputes. These subjects are covered under the themes of national and local
(' manorial ) law with an historical aspect throughout the study.

(ii) Types of village green - An examination of the wide variety of physical
forms and origins covers greens which have been planned, partially planned or formed from
the residuum of some other landscape feature.

(i1))  Distribution - A national database of village greens has made possible
the production of national maps of these different types of greens together with surviving
common rights and with greens sorted on ownership types.

RESEARCH AIMS

This defines the purpose of the thesis and the intentions of the research, the
questions it attempted to answer and the ones it has produced.

Village greens have a unique status in that as common land they are both privately owned and
used by many people together and are also often in the village centre or partly surrounded by
houses and have, at least until recently, been subject to intensive use. For this reason,
regulation has been important in the form of national and local ( manornal ) law. This leads to
the first aim of the thesis, the

Clarification of the legal status of greens. There is a whole category of law about
common rights applying to common land ( which includes village greens ). The law of village
greens is rather unclear and has not been collated within a single easily accessible source.
Furthermore, it is highly complex. Turning from this to the second aim which is a

2



INTRODUCTION

Classification of village greens. Greens are not, however, a single type of settlement
feature. As there are types of village which have formed in different ways, so there are
landscape features which are considered to be village greens which have very different origins
and settlement histories. A second aim is an investigation of these different types leading to
questions concerning what types of greens there are and how they were formed ? From this
classification of greens it became apparant that questions needed to be answered concerning
how many greens there are and where they are located. Similarly, what is the extent of
common rights over greens and who owns the rights and the greens themselves ? How many
greens were there at different times in the past and where have they been lost and why ? This
leads ultimately to the second aim - an understanding of the national distribution of greens
seen through a national map.

National distribution map of greens. It has already been noted that village greens
are a widespread and frequent feature of rural settlement, but just how widespread are they,
and are there more in some parts of England than others ? The last national survey of village
greens was in the 1950s for the Royal Commission of Common Land (RCCL 1955-58). From
this data, Stamp and Hoskins (1963) produced our one and only national distribution map to
date. This was certainly a step in the right direction but this thesis shows it to be hopelessly
incomplete. For example, it shows only five village greens in the whole county of Dorset
( there are at least 28 ) and is also regionally very inaccurate and misleading. A new national
survey of greens, although very time consuming to complete, has paid back great dividends in
terms of understanding greens and settlement. The aims of the research may thus be
summarised as a study in historical geography on aspects of greens as rual settlement.

METHODOLOGY

The philosophy behind the research and the precise ways in which it has been
carried out or can be repeated are discussed, covering a review of the sources
used, the location of the data and its methods of collection.

At first sight, a village green is a simple matter of an open space in the centre of a settlement,
but in reality the long phases of formation have generated bewildering and subtle complexities
of definition. Careful attention must be paid to defining terms which at one level apply to the
circumstances of evolving common law and at the other the practicalities of actual features
found on the ground. The methodology of study derives from the nature of the three aims and
involves data collection, the law of greens, a national database and the samples which could be
used. Most village greens were formed long ago - many hundreds of years ago, so an
examination of almost any aspect of them needs an historical element in the study. Many of
the present laws concerning village greens are of great antiquity and a look back into legal
history is necessary to understand how the present law has developed.

DATA COLLECTION

The collection of data was a lengthy and time-consuming process involving visits to 39 county
councils in England ( 38 of them twice ), 36 metropolitain borough councils and 32 London
borough councils. In addition there were numerous trips to 9 county record offices ( CROs ),’

! Berkshire, Buckinghamshire, Hertfordshire, Norfolk, West Suffolk, Durham, Surrey, Bedfordshire,
Northamptonshire.
3



INTRODUCTION

3 private archives® and visits to very many greens in 8 counties.’ Information was collected
from over a hundred registers of common land and a similar number of village green registers
and from a manual search through the 250,000 place-names in the OS Gazetteer of Britain.*
Many other sources of data were used, including information from over a hundred original law
reports ( many more were consulted ) spanning over 700 years of legal history, 60 decistons of
the Commons Commissioners,” original and transcribed manorial documents, 19th century OS
6" and 25" maps of Hertfordshire, Durham and Norfolk and parts of Bedfordshire and
Middlesex, and many private historical maps dating back to the 16th century. The contents
and effects of 37 statutes dating from 1236 to 1989 were examined together with the relevant
statutory instruments. The inherent problem of selection must be noted; the national scale of
enquiry has created a valuable data set at the expense of detailed study of many smaller places.

The clarification of the legal status of greens includes the subjects of common rights,
commons registration and the legal side of inclosure, ownership and various disputes. This
forms chapters 2.1, 2.2 and 2.3. Chapter 2.2 concentrates on commons registration - its
procedure and its effects on the countryside. A detailed examination of what types of land
have been registered is given priority as the data from common registration forms the bulk of
chapter 4. Even a brief study of village greens poses questions concerning their origins and
physical form. It soon became apparent that a classification of greens was required to help
explain their varying origins and histories in different parts of England. Chapter 3 explains and
illustrates the origins of the various settlement features known as village greens where
theoretical models of formation and development are backed up with examples from around
the country. The national distribution of the types of green identified in this chapter are
examined in chapter 4 and reinforced with studies at more local scales. Most useful for
illustrating the classifications with examples were local maps from CROs, libraries® and private
archives.” Here are then, the aims of the research and the essential part of what has been done.
The study now turns to see how it has been done with an examination of the sources and a
discussion of the methodology adopted.

LAW

A reasonable amount has already been written on the legal side of common rights, inclosure
and ownership of common land.® Most of this applies also to village greens and so the
research on these subjects has generally concentrated on their application to village greens and
is backed up with examples. A single accessible source of the law relating to village greens is
not available and it is in this study that the law relating to them past and present is integrated
from diverse sources to a level and detail of explanation previously unknown. The

2 Archives of Coke, Earl of Leicester at Holkham Hall, Norfolk, department of Palaeography and

Dlplomatlc at Durham University and the Prior's Kitchen at Durham Cathedral.

Durham, Yorkshire, Cumberland, Westmorland, Northumberland, Hertfordshire, Middlesex and
Norfolk.
4 This lists the place-names and national grid references of all the names appearing on the national set
of 1:50 000 OS maps.

! Lawyers appointed to deal with disputes concerning the registration of common and village greens
(see chapter 2.2).
For example, maps in the public library in Twickenham, Middlesex gave a time series of maps of

Twickenham Green from 1603 to the 20th century showing its development from common through to green

(see chapter 4).
The cartographic records of the Earl of Leicester at Holkham Hall, Norfolk were used in chapter 3.
3 For example, Anon (1698), Burns (1988), Campbell (1971), Clayden (1990), Elton (1868), Gadsden

(1988), Halsbury (1991), Harris and Ryan (1967), Langdon-Davies (1967), Oswald (1989), Woolrych (1850).
4



INTRODUCTION

methodology used has been to go back to the original sources - the statutes ( Acts of
Parliament ) and the many law reports of individual cases. The law has for many centuries
been written down and recorded, and in the case of statutes, necessarily without error. The
statutes, which give the essentials of the law are open to interpretation in a variety of different
circumstances but only by judges whose interpretations are then recorded and become the
common law. Similarly, the method used for the section on registration ( chapter 2.2 ) was to
go back to the original sources. This relied heavily on the twenty or so statutory instruments
relating to the Commons Registration Act 1965 (CRA) and the decisions of the Common
Commissioners. Parish council records of real cases were used to illustrate the practicalities of
the principles of the law.

NATIONAL DATABASE AND CLASSIFICATION

Chapter 4 is the result of the compilation and analysis of a national database of greens. All
greens registered under the CRA have been entered into a database with information on their
size, ownership and details of any common rights. This has allowed the greens to be sorted on
many variables and the resultant distributions mapped. The remaining database can be used to
form an almost infinite number of reports or distributions and can easily be developed further.’

A national survey, database and distribution map has been undertaken rather than local or
regional ones for a number of reasons. The study provides a largely preliminary enquiry into
the subject rather than developing strong foundations laid by previous work, with a national
scale of analysis providing a good starting point. It is also concerned with the village greens
of England, a national study thus being an important or essential component. Furthermore,
national distributions are inevitably more revealing of generalities, and existing national
distributions of possible explanatory factors exist, such as inclosures, deserted villages,
existing settlements, field systems, farming regions, Domesday landscapes &c. which can
provide comparisons and lead to explanation. National maps of this sort, including the
distribution of greens, create certain tensions with more detailed local studies and places them
into their broader context and may direct avenues of enquiry which would otherwise have
been missed.

The ultimate and primary aim of the database was, therefore, to produce a national distribution
map of village greens. Many greens have been lost to inclosure or encroachment, so a
distribution of present greens would not give the full picture. What was needed was a
distribution as complete as possible of greens in the past as well as the present and then the
areas of lost greens would become apparent. From such regional contrasts it could be hoped
to learn something about the nature and survival of green settlement. What was needed were
sources for greens around in the past ( greens past ) and greens still in existence ( greens
present ) to then allow greens future to be appreciated.

‘Greens Present’

It is fortunate that a publicly accessible record of registered common land and village greens
has been compiled by the procedure of commons registration of the 1960s ( see chapter 2.2 ),
under the CRA. and forms the data source used for greens present. As may be expected, such
a data source has limitations. Firstly, greens were only registered if they came within the

’ To give an example, it would be possible, if needed, to list and map the village greens of

Northamptonshire that are less than 0.8 Ha in area and in private ownership that also have common rights of
pasture for cows but not sheep. Similarly, it could compile a list of greens owned by South Cotswold District
Council in ascending order of area with details of any common rights.
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definitions provided by the Act ( see chapter 2.2 ). Secondly, for this reason, and for the
limitations imposed by the procedure of registration, there are some greens which, for
whatever reason, escaped registration and some land which is registered as village green but
has not historically been used as such and which to all purposes ( except for the legal
protection afforded under the Act ) is not village green. This is dealt with more fully in
chapter 2.2. It was considered important in the methodology to have some idea of the
accuracy of using registered greens as a source of greens present. This was tested regionally
and locally by using a variety of map evidence and field visits. It was found that while
relatively few greens were excluded from registration ( although a significant amount were )
much land was registered that was not true green. This is explained in chapter 4. An
alternative source for greens present would be to use the national set of OS 6" maps and
search through them manually, trying to identify the greens from the map ( this method would
also give evidence of lost greens ), and may be more accurate and thorough than using
registered greens but would have taken so long as to be impractical.

'Greens Past’'

When studying greens past, it was not possible to study them nationally in as much detail as
with greens present due to a lack of suitable sources. First edition 6" and 25" maps give a
national picture in the mid nineteenth century but this is after most parliamentary inclosures
had taken place ( see p.93 ) and there has been relatively little rural change since then. The
best compromise of accuracy and resources was to use the OS Gazetteer of Britain. This lists
in alphabetic order the 250,000+ place-names which appear on current OS 1:50,000 maps.
Place-name evidence was used as an indicator of certain types of green in the past. Places
with ‘green’ as a secondary and separate element in the name ( for example, Pinner Green ) are
known to be associated with settlement around what are termed residual’ greens in chapter
3." Such ‘green names' were taken from the gazetteer and mapped. While the gazetteer is in
alphabetic order, this was not much help with green names, so a manual search through the
whole book was undertaken. One major problem of using this as a national source of greens
past is that this type of green only occurs in certain parts of the country so some regions are
greatly underrepresented ( see chapter 4 ). It has, however, been very useful in revealing the
national distribution of residual greens ( and indeed long vanished former greens) which has
helped our understanding of them and highlighted some regional contrasts.

Here there are, then, some of the shortcomings of the data sources used for a national
distribution of greens past. When studying greens past in a more manageable area

( regionally ), however, there are many clues available about lost greens. Nineteenth century
OS maps often give more green names than appear in the gazetteer, especially in certain parts
of the country. Physical evidence of greens may be determinable from the maps - sometimes
these can be quite distinctive. See, for example, Figure 28 which shows a series of newly
inclosed greens in Bedfordshire. Alternatively, various pre-inclosure maps may be locally
available such as estate maps which are of variable quality and usefulness. Another useful
source is old county maps which often show the presence and extent of former greens and
commons such as Faden's map of Norfolk of 1797 and Roque's county maps of the 1760s. In
addition, very local field evidence and even street names may be used.

In chapter 4, the national study has been enhanced by a more detailed regional study of the
distribution of greens. While there is some comparison work between greens of different
areas, ( including Hertfordshire, Middlesex and County Durham ), Norfolk has been used for a

10

See, for example, Warner (1987), Van der Wiekle (1983).
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detailed region analysis. ldeally, it would be beneficial to complete detailed studies of as many
regions as can be identified in England, as all are different in cultural and landscape
characteristices, each revealing evidence of local sub-regions or ‘pays'"' as a background to the
presence of village greens but sampling and selection is inevitable. Norfolk has been chosen as
a sample region for both its landscape characteristics and the sources available. The great
champion / woodland divide' runs through the county and shows strong contrasts in many of
its socio-economic, cultural and landscape characteristics. Furthermore, Norfok is fortunate in
having a surviving accurate county map of sufficient scale to show greens and commons
dating from a time shortly before many of them were lost to inclosure.”” While being a single
county, Norfolk therefore contains more than one region allowing contrasting landscape to be
studied within a single data source. Accurate comparisons of historical aspects of other
regions are not possible elsewhere.

SOURCES

The quality and availability of source material is of great importance in assessing the
usefulness of the research and the extent to which the interpretations and conclusions can be
relied upon. This section deals with a description and discussion of the sources used. Sources
are often divided into those which are original and in an unanalysed state - primary sources

( for example, commons registers ) and those which are the result of analysis of primary
sources - secondary sources ( such as published books ). Primary sources used in this study
are of four main types and are dealt with in turn.

Primary Sources
Legal Sources
The types and meanings of the different sources of the law concerning greens and commons
are explained in chapter 2.1; this section is concerned with their evaluation for research.
Unlike some of the other sources used (such as historical maps) most law sources are readily
available and accessible with numerous copies in existence." Legal sources cover the
following areas; ‘

1) Statutes
All public statutes ( or Acts of Parliament ), both those in force and those which have been
repealed are available in larger public libraries in the volumes of 'Statutes at Large' and for the
more recent statutes, ‘Public and General Acts and Measures'" Statutes form the definitive
documents of the law as passed by parliament, clearly stating the content of the law but giving
no explanation or reason. They are, by definition, legally correct and accurate and are
therefore sources of the highest quality. The most important statute concerning village greens
in recent times has been the Commons Registration Act 1965 ( see chapter 2.2).

(i1) Statutory Instruments
A form of delegated legislation ( see chapter 2.1 ), statutory instruments relate to individual
statutes and normally give detailed regulations or specifications which can be updated or
amended without the need to pass a new act of parliament. They are sources of the same high

quality as the statutes. They are described in more detail in chapter 2.1, but for example, the
11
12

See, for example, Everitt (1986).
See chapter 4.
1 Faden's map of Norfolk, 1797.
1 Some public libraries have good law sections (such as Bishopsgate and Clerkenwell, London),
university libraries with law departments and specialist law libraries (such as the Law Society library at
Chancery Lane, London, the library of the Royal Courts of Justice and the Bar library which is open to
barristers only).
1 Measures are Acts of Parliament relating to the Church of England.
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Commons Registration (Time Limits) (Amendment) Order 1970 (SI 1970/383) allowed
the time limits of commons registration, which had been declared in a previous statutory
instrument relating to the Common Registration Act 1965, to be altered.

(i)  Case Law
When legal cases go to court today and are judged, the verdicts of all cases of importance are
recorded and generally followed in future cases. The case law, which consists of judges'
interpretations of the statutes forms an important part of the law called the common law.
Yearbooks Reports of the earliest cases are found in the Yearbooks. Padfield (1970) describes
these as consisting of fragmentary reports of civil cases from the period 1289-1535. The
yearbooks were written in Anglo-Norman but fortunately, translations of selected yearbooks
have been published by the Selden Society. The originals are rare but were located in the Bar
library.'* Access to them, however, is restricted to barristers. A further problem with using
the yearbooks as a data source is that the reports are often procedural in content rather than
giving a true report of the legal principles involved. In the 16th and 17th centuries the
yearbooks were replaced by the Abridgements which are similar to shortened versions of the
yearbooks.
Private Publications Private reports of case law began in the 16th century with Plowden's Reports
covering the period 1550-80 and Cooke's Reports (1572-1616).7 The more recent reports
such as the Weekly Law Reports ( since 1953 ) and Current Law Yearbook are fully indexed by
subject.”” Some indexes have been compiled for the unindexed reports of the past ( for
example, the A/l England Law Reports, and The Digest which gives an index to the English
Reports ).
Decisions of the Commons Commissioners T hese are a specific category of case law comprising the results
of disputed registrations of greens and commons. They are generally not published in the
same way as other law reports ( except for the most important cases ) although a few of the
early decisions have been published in a compilation by Campbell (1971). Reports of the more
important decisions can be found in the Current Law Yearbooks and other similar reports.
The full decisions of the common commissioners for all disputed registrations and disputed or
unclaimed ownership are held at the offices of the Commons Commissioners in Duncannon
street, London.

Commons Registers

In contrast to the widespread availability of much of the legal data sources, the common
registers are unique documents generally existing only as originals with no copies available."
While public access to them is available at all reasonable times™ they are held separately in
each county ( or metropolitan county borough or London borough ) to which they refer. Due

16
17

The Bar library is in the Royal Courts of Justice and is open only to barristers.

Padfield (1970) describes how the reports varied from brief summaries to lengthy discussions of
evidece, opinions and judgements with the quality of reporting variable. The first regular reports were the
Term Reports (1785-1800). In 1863 the Council of Law Reporting was set up as a quasi-official body
publishing the Law Reports. In the late 19th century important cases from many different law reports covering
the preceding centuries were published in over a hundred great volumes as the English Reports. This has been
a valuable souce of data in this study.

! Current Law Yearbook covers the period 1947 to the present. It was known as Scottish Current Law
Yearbook until 1991,

1 Despite measures by some registration authorities to safeguard these valuable registers against loss
(North Yorkshire county council and many others keep them locked away in a safe when not in immediate
use), some authoritics have been careless and reported to have lost them (sec below). A centrally held copy of
all the registers relating to England and Wales (for example at the offices of the commons commissioners)
would have guarded against such loss and seems a major oversight on behalf of the authorities.

2 Under protection of the law (Commeons Registration Act 1965 s. 2).
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21

to the nature in which information has been recorded in the registers,” obtaining the data
required for this research involved a personal visit to each council - over a hundred separate
locations throughout England. Despite a statutory public right of access 'at all reasonable
times', some authorities were unwilling ( and sometimes unable ) to produce the registers on
request. This was mostly due to ignorance on behalf of those trusted with looking after the
registers.”” The accuracy of the data is of similar quality to the statutes. The registers form
the definitive documents as to the existence of common land and village greens and any
common rights over them. Bearing in mind that the registers were mostly compiled by the
county councils they may not be as accurate as the statutes in terms of intention but the data
as recorded is nevertheless definitive.

The registers also contain information on ownership. While this information is not legally
definitive, every effort was made at registration to find and register the correct owner. The
registered owner may, however, have changed since registration and the new owner not have
been amended in the register. This is not always the fault of the registration authority who
may not have been notified of the change in ownership. They should, therefore, be regarded
as historical documents concerning the state of greens in the late 1960s, although changes to
the land and rights section are likely to be minimal and should, in theory, have been updated.

Maps

All OS maps are generally regarded to be the result of cartography of the highest quality, the
first edition 6" maps being particularly finely drawn.® Most edition for the local area are
usually available in main public libraries ( e.g. county libraries ). Private and older maps are of
variable quality but usually of lower accuracy than OS maps. This has not been much of a
problem as great accuracy of maps has not been crucial to this study. Tithe maps and
inclosure plans were of some use but local estate plans were usually more helpful. Most maps
were available from CROs. Some CROs had good map indexes with descriptions of their
historical maps which saved much time in avoiding requesting unsuitable maps.** It was not

a Each piece of registered land is entered under a separate register unit which contains information on

at least three pages of large ( 16"x 14" ) paper. With over 4000 registered greens in England, this would mean
well in excess of 12,000 copies (some entries run to 30 or more pages). Furthermore, many thousands more
common land entries needed to be searched to find greens which had been entered as common land rather than
town or village greens. With some councils charging 50p or more per copy (e.g. Cornwall) the cost of
obtaining the data in this way would run into thousands of pounds. It is likely that some registration
authorities would be unwilling to photocopy large tracts of the registers in which case official copies could be
requested, often upon payment of a fee of several pounds per entry.

2 Some registration authorities failed in their statutory requirement to maintain the registers and allow
the public access to them in two main ways. Firstly, there were those registration authorities that could not
produce tLhe registers because they had lost them (e.g. London borough of Enfield) and those that did not know
of their existence and relied on the accompanying maps for their land searches (e.g. metroplitan borough of
North Tyneside). Secondly there were those authorities which had the registers well maintained but were
unwilling to allow the public access to them. In general it was found that the councils of London boroughs and
metroplitan boroughs were less willing to share them with the public and in some cases even tried to make a
charge (¢.g. London Borough of Bexley). In most cases, a copy of the legislation was enough to gain access
without further problems. In two cases (Worcestershire and Warwickshire) the registers could still not be seen
despite great argument and force.

See Harley (1964, 1972).

Bedfordshire CRO was particularly helpful in having many historical maps photographed at full size
and mounted onto card ready for public access.
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possible, however, to do more than sample the large number of tithe, inclosure and estate
maps but where this was done, useful data was normally obtained

Other Sources™

@) Parish Council Records
Searching through the parish council records of parishes containing greens often produced
useful information and examples of local disputes, schemes and maintenance procedures.
These are often available in CROs and may date back to the late 19th century. Sometimes
they are indexed or have separate files relating to greens, otherwise searching through them
can be rather time-consuming and may not produce any useful results. Access to data in
CROs is normally slow due to their storage and retrieval procedures, and CROs can be
overcrowded with limited space.

(i)  Manorial Records
Some CROs have transcribed manorial documents which saved time in searching the records
but the amount of this was relatively small. Manorial records are in some ways similar in
content to parish council records but normally go back further into the past. Manorial
documents more than a few hundred years old can often be difficult to read and interpret and
are often written in Anglo Norman or medieval Latin. The department of Palaeography and
Diplomatic at Durham University operates a records office which keeps the records of
Halmote Court, the customary manorial court of the Bishop of Durham. This contains similar
information to that of the parish council records in CROs ( see above ) but was an interesting
alternative for two reasons. Firstly it gives a record of information from a manorial viewpoint
( in this case a great Lord who had palatinate powers and extensive consolidated estates )
rather than from a parish council or local government viewpoint, and secondly it generally
extends back further into the past. Records as far back as the 17th century were easily legible
and understandable.”’

(1)  Hertfordshire Survey of 1937
A long lost survey of village greens of Hertfordshire was rediscovered while searching through
records in Hertfordshire CRO.”® This forms a unique and very useful source on the condition
and use of village greens predating commons registration by 30 years. This was analysed and
used in chapter 3. Little is known about the preconditions to the survey and how it was
carried out except that it was undertaken by the county council using returns from individual
parish councils.

Turning from the aims of the thesis and an evaluation of the sources used, this chapter is also
concerned with providing a background and context to the main part of the study. This
involves the historical background, a survey of previous work, provides some definitions of
the subject matter and introduces a classification system which forms the basis of chapter 3.

2 For the use of maps as historical sources, see Hindle (1988), Smith (1988) and Booth (1979).

% Various studies of local history are used to illustrate larger themes and trends. For an evaluation of
local history sources see Emmison (1966), Dymond (1981), Hoskins (1959), Stephens (1981), Rogers (1972),
Riden (1983), Iredale (1973, 1974), Tiller (1992).

77 For a study of manorial records as research sources see Stuart (1992).

References to it were found in parish council records and a long search by the archivists found the
original returns from 1937
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HISTORICAL BACKGROUND TO VILLAGE GREENS

This section explains the various opinions of the antiquity of village greens and
reviews theories of their purposes and functions.

A historical context to the study of village greens in England produces three general sets of
questions :-

When were greens formed ?

Why and how did they originate and what were their purposes and functions ?

Where are they distributed and are there regional differences in their date of
origin and functions ?
The third of these questions is dealt with in chapter 4 which discusses their national
distributions. This question of their distribution, however, can be studied on a number of
different scales - from national distributions to their position within the parish. Dealing with
the first of these questions, there has been a relatively large volume of writing about the date
which greens first became part of rural settlement. Bearing in mind the criticism of Muir
(1988) when commenting on what had been written about village greens there would seem to
be some debate as to the date of their origins. It was once thought that village greens had
their origins in the Saxon period, some as early as the 5th century,” but more recent opinion
dates them largely to the Middle Ages.*® While there may well have been some greenside
settlement in very early times, there is also evidence that their genesis continued at least into
the last century. Taylor (1983) has demonstrated the possible range of the dates of origins of
greens by giving examples of Roman’ and 19th century greens.” Between these two
extremes, it is now considered that the medieval period was the time when most greens
originated. The diverse settlement features known collectively as village greens cover a wide
range of landscape features, formed in different, often contrasting ways. Indeed Rowley
(1978) excels when concluding there is no single explanation for village greens.

The following section deals with the second question concerning the historical background to
village greens - why and how they originated. This explantion implicitely proclaims the
division of greens discussed in chapter 3 into planned greens and those which originated by
natural organic growth. The creation of planned village greens has been recognised® as an
economic exercise and display of power by seigniorial authority but a contrasting type of
green ( termed residual greens in chapter 3 ) has also been noted™ where settlement drift to
the edge of commons ( possibly partly due to a shortage of pasture ) has unintentionally
formed village greens.

2 Thorpe (1949), Bailey (1985), Palmer (1983), Talbot-White (1980), Hoskins (1955) (Stamp and
Hoskins (1963) date them to about 1000-1500 years old ).

3 Taylor (1983), Rowley (1978), Beresford and Hurst (1971), Wade-Martins (1980), Roberts (1987),
Sheppard (1976), Mulders and Van der Wickle (1983), Warner (1987).

On Merdon Down, Dorset near the village of Winterbourne Houghton is the site of a Roman village
where 26 sites of huts once lay inside a large rectangular area enclosed by a bank. This 'green’ was a deliberate
creation and must have been planned before the surrounding fields were established, although it differed from
a normal village green in that it surrounded the village and was not enclosed by houses
32 Somerleyton, Suffolk described later in the main text.

3 E.g. Roberts (1987), Sheppard (1974).
3“ Wade-Martins (1980).
11
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Village greens may have been planned for a variety of reasons apart from the simple economic
exercise of establishing a regulated village. They may have been a feature incorporated into a
planned or regulated village in order to protect livestock against dangerous wild animals such
as wolves, or human raiders, especially at night** or even to include protection of children and
the aged or infirm.** There is evidence that some greens were created in the Middle Ages for
markets or fairs. For example, at South Zeal in Devon, houses were demolished in 1299 to
create a green for a market,” and at Whittlesford, Cambridgeshire the green was once known
as the 'Market Green' and created on an existing settlement in 1206 when the market received
its grant. Some greens had a lesser degree of planning in their formation but were not entirely
accidental. Taylor (1983) has shown how Great Shelford, Cambridgeshire has grown from
two small and discrete settlement separated by an area of meadow. As these villages
expanded and became one settlement, the meadow became a green at the village centre, lined
by rows of houses. This green may have occurred partially accidentally but was obviously a
useful feature worth keeping.

Greens may also have originated from powerful Lords re-establishing settlements on new sites
for various reasons. For example, at East Witton, around 1300, the Abbot of Jervaulx had the
existing settlement removed and a new one built further away from the abbey in order to
isolate the monks from outside temptations. This new settlement was created around a green
which was used as a cattle fair.* In another example, Combe near Woodstock in Oxfordshire
was abandoned around 1350 and re-established in 1395 around a planned green.”” There are
several examples of greens being created as a result of landscaping efforts. For instance, the
village of Shipton in Shropshire was demolished in 1587 to improve the view from Shipton
Hall and a new village built around the edge of the resultant open space.®* Similarly, at Milton
Abbas in Dorset, the village was removed to a new site by Lord Dorchester around 1750 when
it encroached on the plans for his mansion.*' Such planning efforts to build landscaped villages
continued into the last century. For example, at Somerleyton in Suffolk, a new landscaped
village with traditionally styled buildings was laid out around a central green in the 1840s.*

3 Rowley (1978), Bailey (1985), Lively (1976), Steane (1984), Hoskins (1955).
36 Oliver (1980).

7 Muir (1988).

38 Beresford and Hurst (1971).

9 Taylor (1983).

0 Muir (1988).

M Batsford and Fry (1938) p 106.

4 Taylor (1983).
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DEFINITIONS

The ways in which greens and commons may be defined from both a legal and
landscape viewpoint are discussed, showing that the two sets of definitions can be
contradictory.

Village greens cover a wide variety of landscape features and may take on many different
morphological forms. Figure 1 shows some of the variety possible. They may be long thin
pieces of common land along a road as at Cheverells Green in Hertfordshire with a loose
collection of cottages around it or larger pieces of common which have attracted some
settlement, for example Kinsbourne Green also in Hertfordshire. There may indeed be several
related small greens as at Sandon, connected by green lanes. Alternatively, greens may
surrounded by dense clusters of housing, sometimes laid out formally around the green, for
example Hett and Staindrop in county Durham. Clearly, greens may take on many shapes and
sizes and may show differing degrees of formality in their origins.

For a successful study of village greens it is essential to define what constitutes a green.
Definitions concerning this study cover two main areas: there is the legal definition of a green
with implications for its use, management and protection and also the definition from a
landscape viewpoint of what defines a green on the ground - more useful for studying rural
settlement. The legal definitions are covered by common land and village green registration
which took place in the late 1960s under the Commons Registration Act 1965 (CRA) ( and
is explained in more detail in chapter 2.2 ). Determining whether a piece of land is a common
or a village green or neither may be both simple and difficult. In legal terms it is
straightforward ( a matter of searching the appropriate register )* but determining what is a
village green or common on the ground can be difficult. Such difficulties come from two
directions; firstly the matter of determining commons and greens from other land and also the
problems of differentiating between greens and commons. Beginning with the legal side, the
current legal definition is that a piece of land is a village green or common only if it appears in
one of the registers of commons or town and village greens held by the local registration
authority® If it fails to appear in the register then it is legally not a village green even if it
looks just like one and has all the normal functions of such a green. The definitions allowing
registration, however, must also be noted. The CRA* defines common land as
(a) Land subject to rights of common whether those rights are exercisable at all
times or only during limited periods;
(b) Waste land of a manor not subject to rights of common.

This shows that land need not have any common rights to be legally registered as common
land. The term 'waste land of a manor’ has been defined as 'the open, uncultivated and
unoccupied lands parcel of the manor or open lands parcel of the manor other than the
demesne land of the manor'* This means that the absence of common rights does not
necessarily prevent land from being registered as common land. Village greens, however, are
rather different. The legal definition of a green at the time of registration determined the
greens which have legal status today ( this is dealt with fully in chapter 2.2 ). There was a

43
44

Registration authorities maintain separate registers of Common Land and Town or Village Greens.
Usually the county council. Registers compiled under the Commons Registration Act 1965, There
are two sets of registers - one for town or village greens and one for common land.
45

s. 22
¥ Attorney General v Hanmer (1858).
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INTRODUCTION

strong emphasis on the recreational use of greens by the villagers which may be a relatively
recent function with little to do with their original use for grazing. Prior to the CRA" there
was no statutory or judicial definition of a village green.** But the CRA now defines a village
green as

‘land which has been allotted by or under any Act for the exercise or recreation of the
inhabitants of any locality or on which the inhabitants of any locality have a customary right
to indulge in lawful sports and pastimes or on which the inhabitants of any locality have
indulged in any sports and pastimes as of right for not less than twenty years.’ From this
definition it is clear that many recreation grounds will appear in the village green registers,

most of which will not contain 'green space' ¥

A search through a typical common land register confirms the matter is further complicated by
revealing that some of what would practically be defined as village greens have legally been
defined as commons and appear in the common land registers and not in the register of town
or village greens. Figure 10 shows a sample of the variety of registered land. All these pieces
of land have been regsitered as village greens. Sedgefield village green and Fir Tree village
green both appear in the registers as 'village greens'. Clearly Sedgefield is a historic integral
village green whereas Fir Tree village green is a piece of land of no historical significance
which has been registered, probably due to its recreational use. Removal of such land as that
at Merry Oaks, Quebec and Cotsford Park has been an important part in the treatment of the
distributions of greens in chapter 4. Similarly, with the legal definition emphasising
recreational use, a number of 'commons' appear as village greens. This is rather unfortunate
for a study in rural settlement as this seems an artificial definition, ignoring their ancient
functions and origins. Furthermore, land may be registered as green or common but may not
be so on the ground ( for example a recreation ground ) and many greens and common have
for various reasons escaped registration altogether ( see end chapter 2.3 ). The legal
definitions, therefore, while important for some matters, do not always match with landscape
definitions of what can be seen on the ground.

Moving from legal definitions to what constitutes a common or village green on the ground is
a bit more difficult with definitions often contradictory in some way. Starting with common
land, which may simply be defined as land over which there are common rights. This is not
totally satisfactory, however, as there may be certain anomalies to this. For example,
commons over which common rights have been extinguished® but not inclosed or ploughed
still have the appearance, if not the exact functions of a common but would fall outside this
definition. A more suitable definition of common land would therefore be 'uninclosed land
over which common rights are exercisable or have been exercisable in the past’

Concerning village greens, however, there are a number of practical definitions already in
existence, most of which, like the legal definition, emphasise their recreational functions. For
example, The Royal Commission on Common Land (1955-58, Para.403) defines a village
green as 'Any place which has been allotted for the exercise or recreation of the inhabitants
of a parish or defined locally under the terms of any local Act or inclosure award, any place
which such inhabitants have a customary right to indulge in lawful sports and pastimes and

4 s. 22(1).
*® See Halsbury vol. 6 para. 525.
49 'Green space' is the term given to land which has historically been part of a green or common or land
which has never been ploughed or cultivated.
50 For examiple by failing to register them under the CRA. See chapter 2.3.
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in a rural parish any uninclosed open space which is wholly or mainly surrounded by houses
and their curtileges and which has been continuously and openly used by the inhabitants for
all or any such purposes during a period of at least twenty years without protest or
permission from the owner of the fee simple of the Lord of the Manor'. This definition
sensibly includes its relation to surrounding settlement but is rather unsatisfactory as it does
not take account of many of their ancient functions of pasturing livestock.

Taking a more general and lenient view, Denman ef al/ (1967) liken them to Metropolitan
Commons where the dominant landuse is public games and take the opinion that village greens
have certain features which set them apart as a class from other commons.* Taking into
consideration their morphology, functions and origins, a sensible working definition of a green
is 'A piece of common land or similar uninclosed land used in common with its owner,
situated within a settlement’. However, while few greens today have rights of common over
them ( the legal definition of common land does not require any common rights ) it is likely
that in the past they did have common grazing as their most likely main function, while also
possibly being used for recreational or other communal purposes.

It has been seen that determining whether land is common or village green is straightforward
from a legal viewpoint, in many cases differentiating between them from a landscape viewpoint
can be difficult for the difference between them may not be obvious and can in many cases be
arbitrary. Indeed, greens may evolve out of former commons and commons and may
themselves become greens. Commons and greens, it has been noted, are not the only types of
waste found within manors. In some parts of the country extensive heaths are present, often
forming ancient boundaries between territories ( see chapter 3 on Norfolk ).” Following these

o Those identified were....
Features of historic interest and scenic importance - the historical centre of a village.
. Traditional caretakers - many village greens are cared for by traditional and established
habits and unwritten conventions rather than carefully planned management schemes.
. Powers of the parish council - usually takes an active interest in the village green and can

obtain statutory powers over it, e.g. Local Government Acts, Open Spaces Act 1906 and the Commons Act
1899. Under the Local Government Act 1894, the parish council can close the green to the public on certain
specified days.

. Roads and access paths - sometimes entirely ringed by public roads, often crossed by paths.
Ancient rights of pedestrian way are used illegally for trackways to garages.

. Dumping - litter often a nuisance but dumping less of a problem than on wider commons.

. Car-parking - do not gencrally suffer much unless part of a wider common heavily used by
car owners. More of a problem where there is an outstandingly attractive feature.

. Rights of commoners - normally restricted to one or two animals, often tethered.

. Influence of the neighbourhood - trespassing animals from adjoining commons.

. Organised games - parish council may put playground equipment on the village green - use
regulated by byelaws. Cricket and football clubs must obtain licences to use and maintain the pitches.

. Fairs - right to hold a fair is not a manorial incident but an ancient charter right granted to the

Lord of the Manor or some other person to hold a fair at any place within the manor or other area of his
jurisdiction. The right may, by custom or grant, belong to the parishioners.

2 Other Definitions Waste land was defined in the 16th century (Anon 1549) by the following; [ A
legal case in 1549 where the plaintiff's and defendent's names are unknown ]. Legal cases in this study are
referenced in bold italics with the year they went to court. The full references are listed in appendix 10.
'Waste ground is understanded such ground as no man doth challenge as his own, or no man can tell to whom
it certainly appertaineth, and lieth unclose and unbounded with hedge or ditch, but the ground that lieth
enclosed and hedged and ditched in, and the land known is no waste ground.’ 'Heath ground is understanded
such ground as is dispersed and lieth as common.’ 'Barren ground is understanded by the opinion and
judgement of the Common Laws where of no profit ariseth ne groweth. And that ground that hath been

stubbed and grubbed and afier beareth either Corn or Grass is not barren.’
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definitions of commons and greens, it should be noted that such definitions may account for a
wide variety of settlement features making a classification system a necessary requirement.
While the different types of green are discussed in detail in chapter 3, an introduction to their
diversity is considered later in the chapter.

PREVIOUS WORK

This section sets the context for the research against current knowledge on the
subject. It draws attention to how little village greens have been studied as aspects
of rural settlement and highlights the low quality of much of this.

A review of the intellectual and theoretical context into which this study fits is important. The
general aim of this thesis, as stated on p.3 is a study in historical geography on aspects of
greens as rural settlement. The subject matter concerns an element of the English landscape,
which, like its surroundings, has developed its present great local diversity over thousands of
years. Taking into account the lasting and permanent nature of village greens ( although many
have disappeared due to inclosure, many more result from land which has never been ploughed
or cultivated and have been used as common grazing for centuries if not millennia ) for an
understanding of their present condition it is necessary therefore look to the past and the
processes which have generated the present - an historical aspect is thus essential.

This ultimate purpose of this time element in geography has been expressed by Wooldridge
and East ( cited in Baker 1972 p.93 ) as the examination of processes which have operated in
the past for the light which they shed on the world around us. In this case, the evolution of
landscape elements throws light on the general principles which determine geographical
pattern. Roberts ( in Pacione 1987 p.277 ) noted three basic approaches adopted by current
researchers to the field of rural settlement, which demonstrated variations in scale and time
and in objectives and methods. These three approaches were empirical, those involving
processes, and studies presenting a theoretical component. Empirical studies are concerned
with the character of physical structure, functional aspects and lateral relationships and also
with territorial extents which may lead to distributions and classifications, as well as stability
and change expressed as a trajectory through time. Studies involving processes place
particular cases in a broader framework, a method which Baker (1972 p.16-17) suggest has
three ultimate goals - an understanding of the general processes generating geographical
change, an understanding of the way these operate in specific situations, and as understanding
and explanation expands, the creation of conceptual and theoretical frameworks.

As well as the historical approach to the study, a theoretical aspect is also important. The
theory of historical approaches to geographical studies have been reviewed by Prince (1971).
He suggests™ that ideas about the past may fall into three types - reconstructions of real
worlds of the past, images of the world in the past held by later or contemporary observers

53 Page 4.
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and models of abstract worlds of the past created by theoreticians. This last approach, the
development of a model, allows the historical geographer to test abstract, changing landscapes
against the real world which may then be more fully understood. It should be possible, he
claimed, to measure the extent of change, test the operation of different hypothetical processes
and to postdict the geography of periods with scant documentary evidence.

The 1960s and 70s which marked a great increase in the theoretical and modelling approaches
in geography, were not matched to the same extent by this method in historical geography.
Baker (1972 p.102) noted that historical geography was less ready for the development of
theory than other branches of the subject and found there was a problem of integrating
traditional empirical techniques to give a theoretical framework which could be used towards
an understanding of the complexities of the real world. This lack of theory was no less in the
study of rural settlement. Roberts (in Pacione 1987 p.293) declared an indisputable credibility
gap between empirical studies and existing theory with a difficulty of bringing the two
together in one study. He blamed this on a general absence of sound comparative work which
could form an essential foundation for sound theory. The general lack of theory in the study
of rural settlement and village morphology may, however, be due to its subject matter.
Landscape and settlement, perhaps more than other branches of geography or historical
geography are not particularly suited, especially at the current levels of knowledge, to this
approach, particularly bearing in mind the popular demise of explanation by determinism, both
environmental® and economic.® A lack of sound theory concerning rural settlement may be
illustrated by Taylor's (1983) comment on the siting of medieval villages - 'The boundaries of
these land units....were probably from late prehistoric times onwards, the only real
determinants which controlled the siting of settlements other than the whim of their
occupants.' Furthermore, the contribution of archaeology to our understanding of rural
settlement has been highly important, a subject which to the geographer may seem to be of
low theoretical content. In short, settlement appears to be too complex and there are too
many independent parameters involved for the development of much useful theory.

Aston, Austin and Dyer (1989 p.4) have summarised the results of recent research trends into
rural settlement which gives a better context and background into which this study of greens
fits than do models or pure theory. They note that the study of rural settlement is concerned
with history and geography ( and hence historical geography ), fieldwork and excavation.
Fieldwork and excavation in this subject are largely the preserve of the archaeologist but
geographers have rigorously classified and interpreted village plans with the result of exposing
regular patterns and suggesting other lines of development. Settlements are no longer to be
seen in isolation but in their landscape setting of whole village territories, estates and even
regions. There exists the presence of rural landscape 'pays’ each with its own pattern of
settlement and landuse which provides a context for the understanding of local diversity. The
medieval period, as the period of genesis of most nucleated villages, should no longer be
viewed in isolation but as part of a succession of rural landscapes extending from the
prehistoric and Roman periods to the modern world. Furthermore, a former preoccupation
with the nucleated village has been replaced by an appreciation of the variety of settlement
including hamlets and dispersed settlement ( and of greens not just village greens, but here is
involved a difficulty of nomenclature - see chapter 3 ). It is now considered that determinism
can not explain settlements and the landscape, human choice and whim being more important.

4 E.g. Taylor (1983).
3 E.g. Prince (1971).
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While settlement may not be suited to the development of useful theory ( virtually none exists
), greens are slightly different. The theoretical framework for the existence and future
development of greens is covered by the law. Settlement, however, develops largely
independently of the law, its morphology being a product of time, economic activity and, to a
very large extent, sheer accident, whereas the greens within these settlements are in essence
linked with the law. The law provides the theoretical and practical context for the emergence,
management and future trajectories of greens which can not be understood aside from it. In
practice, the law creates a general framework of potentialities within which specific cases can
be evaluated. Bearing in mind the relative antiquities of greens and of English law ( and
antecedent forms, i.e. barbarian law and earlier Roman law, as well as byelaws and manorial
control, ) greens can exist independently of any law, but once green and law exist for any
length of time, the green comes under the law's influence and is affected by it. The presence of
greens today would suggest the law has had a crucial effect in their survival. The law thus
provides the theoretical framework for the understanding of village greens. This approach
echoes work undertaken by Gissel ef al (1981 p.57) who studied the rural settlement of 14th
to 16th century Scandinavia and related change to four types of factors - population, land,
political and economic factors, and legal and administrative factors. With greens, these legal
factors take precedent.

As has been noted, the theoretical context relating to rural settlement is rather limited. Rural
settlement in general has been the subject of a wide range of studies.*® On the theoretical side,
models relating to settlement are not numerous, the best known ones being core and periphery
models, Christaller's central place theory, rank-size distribution models, innovation diffusion
and network models. The context of rural settlement morphology also forms an important
background to the study. Notable contributions to the study of settlement morphology include
Roberts (1987) who has classified village plans and examined the village and its elements in
their wider context, Sheppard (1974) who has used metrological analysis to prove the planned
nature of some settlements, and Taylor (1983) drawing on the work of archaeologists on the
history and development of the diversity of settlement. A useful integration of various
contributions of geographers and archaeologists to the study of rural settlement morphology
may be found in Aston, Austin and Dyer (1989). Thus our understanding of the theoretical
side to village morphology may be summed up as the existence of planned and unplanned
settlements displaying regulated and organic morphologies and the many and diverse types of
plans which they display relating to their origins.

The present understanding of rural settlement has also been influenced by neighbouring fields
of study. The ways in which greens fit into the cultural landscape are also important in their
understanding.  The broader relationship between rural settlement and the physical
environment, interlinked with the cultural landscape, has been studied to good effect. For
example, Thirsk,”” an agricultural historian, and Baker and Butlin®® in studying field systems,
56

For example, Everitt (1986) who used topographical reconstruction methods to examine the
settlement history of Kent, Mills (1980) studued the effects of landowners on the social, economic and
ultimately physical strucuture of settlements, Jones (1985) has studied the relationships of settlement with early
estate patterns, Thirsk (1967) has discovered the presence of internal frontiers within England which form
distinctive farming regions and Parry (1978) has worked on the effects of climate on settlement. Beresford and
Hurst (1971) have examined deserted villages and provided a national distribution map as has Thorpe (1964)
of settlement types. There have been many studies of settlement place-names which have contributed to their
understanding (e.g. Gelling 1978).

57 Thirsk (1967).

3 Baker and Butlin (1973).
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have moved beyond simplistic analyses of morphology towards the processes generating,
sustaining and destroying such arrangements. Work by Rackham (1986) and Williamson and
Bellamy (1987) have built on earlier descriptions of landscape types of England and moved on
to discuss the cultural landscape when dealing with the woodland / champion divide. This
classification divides England into two regions of landscape each possessing its own physical,
economic and cultural similarities - the champion zone running up through central England,
separating two woodland zones.” Champion zones tend to be characterised by the presence
of large nucleated villages, separated by large, empty open fields which generally resisted
inclosure until the 18th or 19th centuries, whereas woodland zones display a more dispersed
settlement pattern typically with smaller, more numerous open fields which were inclosed
several centuries earlier than champion lands giving the landscape a less regular appearance.®
The position of settlement within these regions has been studied by Thorpe (1964) who
mapped national settlement types and Taylor (1983) who has examined the distribution of
nucleated villages. Possible explanations for the presence of these contrasting regions have
been suggested but none is entirely successful, the distribution unable to be explained by
factors of racial invasion or a political event, climatic or population change, general economic
and social factors, nor by the introduction of open field farming. The explanation probably lies
way back in the distant past and as yet is unknown for certain.’ This dichotomy of landscapes
has provided a useful background in understanding the distribution of greens and is discussed
more fully in chapter 4.

Some of the existing work on the historical aspects of village greens have been noted earlier *
Most of this, however, seems to be largely reviews of other people's work and a limited
amount of general commentary on the subject without adding anything new. The only full size
book specifically on village greens is Bailey (1985) which largely contains regional
descriptions of the appearance of English greens and offers little contribution to
understanding the landscape. The large volume by Denman et al (1967) covers both commons
and a small amount on village greens. The book is largely a survey of management schedules
and codes of practice but also looks at commons in special areas such as the Lake District and
Dartmoor.®® Tavener (1957) describes the commons and greens of Hampshire linking their

59
60
61

See Figure 32 c.
These differences are discussed more fully in chapter 4.
See, for example, Williamson and Bellamy (1987)
62 E.g. Talbot-White (1980), Taylor (1983), Rowley (1978), Muir (1988), Beresford and Hurst (1971),
Bailey (1985), Lively (1976).
6 The following types of commons are identified :-
. upland grass moors

upland heather moors

upland grouse moors

bracken tracts

lowland heather tracts

downland and grass heaths

scrub commons

rough grazings

fertile lowlands

maritime sand dunes

maritime grasslands

estuarine and maritime marshes

riverside meadows

woodland commons

urban commons other than metropolitan
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INTRODUCTION

distribution with soils and analyses them by administrative area. On the general subject of the
nature of shared resources as found on commons, it was Hardin (1968) who warned of the
unrestricted use of a shared natural resource when he said 'Fach man is locked into a system
that compels him to increase his herd without limit in a world that is limited...... freedom in a
common brings ruin to all. Several articles exist in county magazines giving accounts or
descriptions of the village greens in the county. These are of little use but range from
reasonable overall accounts and crude county distributions to romanticised descriptions.*

The Rural Surveys Research Unit in the Department of Geography at the University of Wales,
Aberystwyth has made a collection of data from the commons and village greens registers in
England and Wales, funded by the countryside Commission. Despite what is probably an
excellent data source ( assuming it has been accurately collected ), nothing of much relevance
to greens or commons as aspects of rural settlement has been published. Four papers in
leading journals have been published including distribution maps of commons and rights in
Wales. Aitchison and Hughes (1988) sought to summarise the contents of the registers for
Wales and in so doing highlight the agricultural, conservation and amenity significance of
common land as a resource. Other papers superficially examined the commons registers as a
data source ( Aitchison and Hughes 1982 ), public access to commons and village greens

( Aitchison and Hughes 1987 ), and the changes in the extent of common in Wales from 1958
( Aitchison 1990 ). This study found commons to be distributed throughout Wales but with
distinct clusters of small commons in certain lowland areas, with large tracts in upland areas.

Notable studies which can be considered to have made a major contribution to the
understanding of village greens in England are limited to Warner (1987) and Mulders and Van
der Wielen (1983) both concerning greens in Suffolk, and to Wade-Martin's work on Norfolk
greens. Mulders and Van der Wielen compare these greens to similar features in the
Netherlands called brinke. They found that although the greens and brinke originated
independently of each other in the same period, the two areas had comparable agricuitural
systems and the same economic function of a place for collecting and pasturing cattle while
also resembling each other in shape and size. They found the two differed, however, as during
the 12th century, agriculture became increasingly dependent on cattle manure, in the
Netherlands sheep were introduced with extensive use of heathland for pasture whereas in
Suffolk, cattle were used and parts of the commons inclosed for pasture with secondary
settlement forming around the greens. The general lack of previous work concerning village
greens has been equally silent on their origins. A general review of the basic nature of where
they originated is useful in this introductory chapter.

metropolitan commons

fuels and poor allotments

gravel pits and quarrics

mineral workings

roadside verge commons

. village greens
6 See, for example, Peters (1971), Tomkins (1972) and Palmer (1983).
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INTRODUCTION

ORIGINS

While greens and commons are now part of a largely outmoded lifestyle, they were
once essential for both arable and livestock husbandry. They can range from a
plentiful underdeveloped resource to a highly valued and competitive source of

grazing.

Medieval England was regulated locally by the manorial system.* Campbell (1986) explains
how this was fundamental to all aspects of land tenure, law and local administration and the
organisation and conduct of agriculture which would include the implied and automatic right
for freehold tenants of the manor to use the wastes for common grazing ( known as rights of
pasture appendant - see chapter 2.1 ). Villeins or smallholders needed the commons

( common arable after harvest until the new crops were sown or on fallow fields ), meadows

( after the hay harvest ) and waste ( permanent grazing ) to keep their creatures which were
used to plough their arable land, unless they had their own inclosed paddocks. The arable
farming was therefore dependent on the common grazing - if the commons were impaired, the
arable suffered® Where they were extensive, greens and commons formed a plentiful
underdeveloped resource but in other areas they were in short supply and became a highly
valued and competitive source of grazing ( see chapter 4 ). Having explained how greens
originated into the manorial system, there follows, in the methods used to classify them, an
outline of the ways they originated physically and became village greens.

GREENS AND COMMONS

The need for classifying different types of green lies in their diverse nature. The
ways in which they can be classified are numerous, the most useful being the way
they originated. This provides a background to the following chapter and an
introduction to chapter 3. The closely related nature of greens and commons is als
explained together with the often arbitrary distinction between the two.

There have been several attempts to classify greens in the past, mostly based on their
morphology. Thorpe's early classification of Durham greens into street, broad and greens of
indefinite shape was one of these.”  Palmer (1983), studying village greens in
Northamptonshire based his work on these but identified stream or river greens and pond
greens in addition to street greens and broad expanse greens. Roberts (1987) has identified
peripheral greens and integral village greens which can then be classified according to their

o For a background to English manors and the manorial system, see Kosminsky (1956), Lennard (1959)

p 214-236, for manorial courts sec Bennett (1937) p 193-221, Homans (1960) 309-327. For a description of
the workings of a manor see Bennett (1937).
66 See Denman (1958) p 130.
67 Thorpe (1949).
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INTRODUCTION

physical characteristics into flat, slope, stream or meadow greens or by their shape ranging
between four extremes of street, triangle, circle, rectangle or irregular. A more useful form of
classification is one based on origins, especially as a green's morphology is often largely a
manifestation of its origins. Greens are classified according to whether they are planned or
not, the classes identified being planned, and natural / organic. Natural or organic greens
have not been deliberatly laid out in the way planned greens have and result from the residuals
of other landscape features such as commons and for this reason they are termed residual
greens. These three basic types of greens can be divided further according to their origins.
Planned greens may be integral, either with or without an attached cattle-drift ( see p. 110 ) or
peripheral on the edge of the settlement. Alternatively they may be residual and have
developed from former commons, meadows or along the borders between adjoining
territories. This gives just a brief outline and introduction to the classification system used and
is discussed in detail in chapter 3.

As has been noted, the practical differences between greens and commons may not be distinct
which can lead to problems of terminology. Figure 2 shows seven areas of common land in
Norfolk whose edges have been settled to varying degrees in the 1790s. In this sample, those
named 'green’ tend to be smaller than those named 'common’ but not necessarily more densely
settled. If greens are commons whose edges have been settled, it would be possible with the
accumulation and drift of settlement for land to change its status between green and common.
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Figure 2. GREENS AND COMMONS

Source: (except Daffy Green) Faden (1797)
Daffy Green OS 2nd Fd. 25"




Chapter 2.1

LAW OF GREENS

Introduction
Sources of the Law of Commons
Local Control
National Control
Common Rights

This is the first of three chapters which provide a clarification of the law
concerning village greens. It begins by reviewing the sources of law, then after
a background to the structure of royal and manorial justice, deals with the
complex subject of common rights.




INTRODUCTION

Village greens are old and the law has developed over a long period. While greens
and commons do not represent the important resource they once were, they are still
used by some people and protected in the public interest, while the law is still
evolving. This section explains why the law of greens is unclear and unavailable
from a single source, and defines areas of confusion.

The natural position of village greens at the centre of village life has for many hundreds of
years has meant that it has normally been subject to intensive land-use with many interested
parties involved in its use. Whether used as a place of recreation, the site of the village well or
stocks or as a resource for grazing the oxen used to plough the great open fields, the village
green has normally needed to be regulated, valuable rights guarded and practices such as
dishonourable encroachment prevented. Such conditions have meant that the law relating to
village greens has had many hundreds of years to develop and some of it may today seem
strange and complex in an age where the largely self-sufficient lifestyle of the manorial system
has gone. To illustrate these complexities with an example, where a commoner purchases
common land over which he has common rights, the subsequent survival of those rights
depends upon the subtle way in which the rights are held. In this case ( see rules of severance
p. 56) if the rights are held appurtenantly rather than appendantly ( see annexations p. 51 ) the
rights become extinguished. What to the urban dweller may seem strange, overcomplicated or
maybe even quaintly anachronistic, to those who retain and still use their rights, such
complexities in the law need to be understood.

Despite its ancient origins, the law of greens and commons is still evolving and undergoing
change with such rights still of use in some places and many people in rural areas are still
dependent upon common rights for their livelihoods. As recently as 1981 (Newnan v Bennett
1981)," after debate for hundreds of years as to the genuineness of the right, pasture rights pur
cause de vicinage ( see p. 53 ) were upheld as true common rights. The law of common land
and village greens deals with common rights and those who own them and the use, regulation,
ownership and restrictions of the commons and greens themselves. The law of common land
is, even in the complex world of English law, an extremely detailed and complicated set of
rules. While the common law” relating to commons is relatively simple, it has been amended
by a mass of statutes (Acts of Parliament).” The first piece of legislation in its modern form
was concerned with common rights (Merton 1236)* which gives an indication of the
fundamental importance of common rights in the daily lives of people in the Middle Ages.
While this remained law until 1953 and a second Act of 1285’ is still in force, there were only

! Most civil legal cases are referenced in the form of the plaintiff (the person or body who believes they

have been grieved and is bringing the case to court) versus the defendent (the one defending himself against
the accusation) and many can be found in the various law reports in this form. Occasionally, for example
when the case refers to a piece of land which is of more interest than the personal parties involved, the case
may be referenced as e.g. Re Box Hill Common rather than the alternative Box Parish Council v Lacey.
Common law is judge-made law - nothing to do with common land and rights.

Jennings (1955-58).

Early statutes or Acts of Parliament are generally known by the name of the place they were passed -
in this case the Statute of Merton which was passed in 1236. In more recent centuries they are called the
something Act e.g. The Commons Registration Act 1965.

5 Statute of Westminster I which reinforced Merton and extended it to approvement against
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a few more statutes relating to commons until the nineteenth century when many more were
passed, mostly dealing with matters of inclosure. It is, however, the application of the law to
an enormous variety of local circumstances which is so difficult (RCCL 1955-58).

In the past, the tenants of a manor had certain rights to take produce from the waste lands

( uncultivated parts ) of that manor which they needed for its largely self-sufficient lifestyle.
These were recognised by the law and mainly included pasture for livestock to graze on,
estovers for collecting wood to burn on the fire or to repair the house or plough, turbary for
turf to burn or repair the house, piscary as a fishy supplement to a simple diet and common in
the soil for gravel and stone which may be needed. Such rights still exist today in some
places, but many have been lost forever. It is still possible, however, for new common rights
to be granted and indeed for new village greens and commons to be created but such
occurrences are very rare. By the mid 20th century, with many commons and greens having
been inclosed and the manorial system gone, the extent of common rights and those who
could use them had in many places become dwindling and uncertain. People rarely knew who
all the commoners were and the amount of produce they were allowed to take. The Royal
Commission on Common Land (RCCL 1955-58) precipitated the process of commons
registration, making a once and for all register of greens, commons and rights to remove the
uncertainty of the law which had developed. This is explained in detail in Chapter 2.3.

A historical context throughout the chapter puts the current law in a larger perspective and
helps explain its path of development. Many ancient practices remain, while some have been
overturned and some remain but are to all purposes obsolescent and obscure. For example,
the right of pasture appurtenant ( see p. 53 ) has anciently been related in terms of the amount
of creatures allowed to graze to the needs of the land to which the rights are attached, as
confirmed in 1584.° This idea was recently upheld when an exclusive right to grazing for an
unlimited number of creatures was said to be unknown to the law.” On the other hand, the
ancient remedy for dealing with people turning out onto the green more creatures than they
were entitled - the common law remedy of distress damage feasant, lasted until recent times
but was abolished by the Animals Act 1971 and replaced by a new remedy. In the third case,
the Lord of the Manor has for many hundreds of years had the right of approvement or
inclosure of the commons provided he left enough pasture for the commoners and was
confirmed by statutes in 1236 and 1285, The Commeons Act 1285 is still in force but a
number of restrictions imposed by nineteenth century statutes make it more or less
obsolescent.

A further complication is that the law is often different depending on whether you are the
Lord, a commoner or the public. For example, where a commoner may have the right to
pasture his sheep on the waste owned by the Lord, the Lord has the right to pasture his own
sheep there only if there is enough room left without disturbing the commoners' sheep,
whereas the public may not normally have the right even to walk on the common. Most of the
law relating to village greens and commons applies to both. Even where this is not the case,
the law relating to common land is of interests because many greens have resulted from the
accumulation of settlement around former commons.

neighbouring manors.
¢ Tyrringham's Case (1584).
7 Anderson v Bostock (1976).
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The explanation of the law of greens takes on two themes;, the national law - laws of England
which apply to the whole country, and local laws which only apply locally - manorial custom
and later local authority byelaws. The best sources for someone wanting to find out the
current law of commons is the relevant volume of Halsbury's Laws® or to look in Gadsden
(1988) but this tends to be technical, unrelated to the landscape and difficult to interpret. It is
in the following chapters, however, that the law of village greens past and present is brought
together from many sources to a level of detail and explanation previously unknown. It
covers most useful and interesting areas of the law from a practical viewpoint rather than
complicating matters with large amounts of unnecessary legal theory. The chapter to follow
deals with frequently unanswered questions such as....

. Do the inhabitants of a house on the edge of a green or common have any rights to use
the common ?

A neighbour's garden extends several feet onto the green. Is this legal and can anything
be done to remove it ?

A tethered goat often grazes on the village green. All rights of common have been
extinguished, so why is it there ?

. Is there a right to drive across a green for access to a garage ?

. Do travellers have the right to set up temporary camps on common land ?
. Do the public have any rights to walk on commons or greens ?

. Why is common land not owned by the commoners ?

. How did common rights originate and how can they be extinguished ?

. How can new common rights be granted ?

. How can I find out who owns a village green ?

The law is a large section of the thesis and convenient breaks divide it into the following three
chapters. The law itself can be seen as having a theoretical aspect ( chapter 2.1 - an
explanation with origins in the past ) and a more practical aspect ( chapter 2.3 involves some
examples and frequent problems of the law in application in a variety of circumstances ).
Linking these two ( chapter 2.2 ) is the subject of registration - the effects of one statute on
the present and future development of greens. The law also provides both a theoretical and a
practical context for the emergence, management and future trajectories of greens and as such
greens can not be fully understood aside from the complexities of common law and statute law
relating to them. The law has had a great effect on all aspects of greens, but while there are
certain advantages of dealing with law and morphology together, this study deals with them
separately for a number of reasons. To run them together would make it more difficult for
certain types of anticipated reader’ to gather information they require and certain sections of
the law do not fit comfortably in with the morphology.”® Together, one is likely to detract
from the other, but interrelated effects are, however, important. Furthermore, the law
possesses both a practical and theoretical aspect and a discussion of a limited number of
greens can not reveal all of those facets. There are many ways in which the law and
morphology could be arranged and classified together but with none being entirely successful
it is better to leave them apart.

The chapter begins with a survey of the sources of law.

) Halsbury (1991) 4th ed. vol. 6.
? For example, lawyers, councillors, settlement specialists would most likely want to see the law or
g)lorphology in depth.

For example, rights on gross, levancy and couchancy.
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SOQURCES OF THE LAW OF COMMONS

This is distinct from the sources used in the research explained in the methodology
section of chapter 1. Rather than being an evaluation of the sources for research,
this explains where the law is actually derived from including sources such as
statutes, case law and byelaws.

The present legal framework of common land derives from most of the principle sources of
English law - namely common law and case law, statute law and delegated legislation.

COMMON LAW

As the common lands of England are such an ancient institution, predating the concept of
ownership and foundation of the national law,"" we must look back to the earliest sources of
the law to understand their present regulation. As Padfield (1970) explains, in Anglo-Saxon
times, before the kingdom of England was unified, there were 3 distinct legal systems in what
later became England. There was the Dane law in the north and north-east, Mercian law in
the midlands and Wessex law in the south and west, all of which were based on customs
varying from place to place. There is no direct evidence of how the commons were regulated
at this time and it is unlikely that there was any unified code resembling later laws. With no
strong central government, royal justice was difficult to obtain but local justice could be had in
the shire courts, hundred courts or courts granted by the King to others - the franchise courts.

Following the Norman conquest, the King did not impose a new set of laws on the conquered
people but continued the old regional customs of the realm. He did, however, wish to have
uniformity in the law throughout the land. The King achieved this by introducing the general
eyre. Representatives of the King were sent out from the Royal Courts at Westminster to all
parts of the country to settle disputes and fulfil certain other administrative functions.
Although the general eyre was abolished by Richard II, the judges continued deriving
authority from the King's command - by Royal Commission. Civil matters, including disputes
over common land were dealt with by the Commission of Assize. When these judges returned
to Westminster, they discussed and sifted the local customs forming a uniform pattern of
customary law. These laws were becoming common to the whole country and became the
'common law'. According to the medieval lawyer Henry de Bracton," the common law was
complete ( i.e. uniform ) by about 1250. In more recent times, the common law has come to
mean the law made by the decisions of judges which are then followed in later cases thus
becoming part of the law. Originally, however, the common law was the common sense of the
King's justices, and not judge-made law but the revealed law which the judges merely
declared.”

n See Denman (1958), Stamp and Hoskins (1963).
2 See footnote on p. 37.
1 Denman (1958).
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CASE LAW

In order to make the law more certain and predictable, the judges on Royal Commission
applied the principle of stare decisis ( let the decision stand ). This meant that when a new
dispute was decided, the rule was subsequently followed by other judges in later cases. This is
still the case today - judges are normally bound to follow decisions made in courts of similar
or higher standing. The common law was never formally written down as statute law is, but
its principles can be seen in the case law built up by judges ever since the Norman conquest.
Much modern case law relates to the interpretation of statutes.™

LEGISLATION

Complementing the common law and providing the essential structure of new laws are the
various forms of legislation made by parliament. These take the form of statutes and
delegated legislation such as statutory instruments.

STATUTE LAW

Statutes or Acts of Parliament create new law which is absolutely binding and must be
enforced by the courts. Statutes may only be modified or repealed by parliament. The very
first statute made by parliament ( Statute of Merton 1236, repealed 1953 ), contains
provisions for the regulation of common land - an indication of the importance of commons in
medieval society. Medieval legislation from then onwards was relatively rare and dealt only
with the most pressing issues of the time' leaving the bulk of things to be governed by the
common law. Since the restoration of the monarchy towards the end of the 17th century,
parliament's power has been increasing and now has almost unlimited powers to make and
repeal laws and can even overturn the common law.'® Statutes may either be Public Acts or
Private Acts.

Private Acts

There are two kinds of Private Acts - Personal Acts which deal with personal matters such as
estates or peerages and have no concern with commons, and Local Acts which have purely
local effects. It is under many thousands of Local Acts or parliamentary inclosures, as they
are more usually known, that so many of the open fields, wastes, greens and commons were
inclosed all over England in the 18th and 19th centuries."”

Public Acts

These are statutes of general application and comprise all the statutes in the great volumes
'Statutes at Large' and 'Public and General Acts and Measures'"® There are now many
thousands of these dating back to the 13th century. Public Acts relating to greens and
commons begin with statutes in 1236 and 1285 and apart from one in 1549 there were none
until the Inclosure Act 1773. Statutory interference in commons reached its height in the
19th century with nine General Inclosure Acts 1845-59 and regulation under the Commons

" Notable cases regarding commons include Tyrringham's Case (1584) which was used as a source of

law in White v Taylor (1967) and Hampshire County Council v Milburn (1990) which decided an important
interpretation of the Commons Registration Act 1965 (CRA).

! E.g. Quia Emptores 1290 which put an end to the subinfeudination of land.
For example, the Animals Act 1971 abolished the ancient common law remedy of distress damage
Jeasant. (see chapter 2.3).

17 See chapter 2.3,
Available in libraries with good law departments e.g. university or county libraries and specialist law

16

138

libraries.
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Acts 1876-1908 and Metropolitan Commons Acts 1878 and 1898, The Commons
Registration Act 1965 was the last major source of law for common land, followed by the
limited effects of the Common Land (Rectification of Registers) Act 1989 which is now
spent.

DELEGATED LEGISLATION
Parliament may grant the power to legislate and make rules which have the force of law to
some other body such as a local authority or Minister of State. Such delegated legislation may
take the form of orders in council, byelaws or statutory instruments. Sub-delegation by
statutory instrument may, with increasing sub-delegation, take the form of ...

regulations made under statute

orders made under regulations

directions made under orders

licences issued under directions.
All forms of delegated legislation have the same force of law as a statute. There are, however,
certain conditions when such delegated legislation can be overturned. For, whereas a statute
of general application is absolutely binding and can not be invalidated by the courts, delegated
legislation may be challenged on two accounts. These are that it is unreasonable or that it is
ultra vires ( goes further than its empowering Act allows - see D.P.P. v Hutchinson 1989
below ).

As has been seen, greens are regulated by 2 different sets of rules - national laws relating to
the whole of England such as statutes and the common law and locally applicable rules such as
customs of the manor or byelaws made by a local authority. Such local rules may apply to just
one green. Leading on from the sources of law come the various legal systems in which these
laws are judged and administered.
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LEGAL SYSTEMS

During medieval and later times, village greens were governed by two largely
independent sets of rules and remedies for taking action. There was manorial
justice or regulation according to the local custom of the manor where the Lord
could pass judgement against his own rules and fine his tenants, and there was also
royal justice. Royal justice was uniform throughout the country and dealt with
criminal offences - things against the public good and also civil offences where one
man may take action against another.

Most of the present law encountered today covers the whole country - in effect national law,
either as common law or statutes. Locally applicable laws, however, do exist in the form of
Local Acts of Parliament, byelaws and in common law customs which are confined to a
locality. In the past, local law was of greater importance than it is now and existed alongside
the national law. Figure 3 shows the relative timescales of different aspects of the legal system
relating to greens and commons. From before the conquest, local manorial and the national
common law were the systems governing common land and other aspects of the law. From
1236, this was complemented by the introduction of statute law or Acts of Parliament but it
was not until the Inclosure Act 1845 that the amount of statutes relating to greens and
commons greatly increased. By the late 19th century, with many commons inclosed there
were no new Acts until attention reverted to them at commons registration in the 1960s. The
importance of manorial justice was already well in decline by the time local authority byelaws
replaced, to some extent, this local system of regulation. It can be seen from the figure that
the common law long predates statute law and has outlasted manorial justice.

LOCAL CONTROL

Beginning with the local regulation of village greens and commons, this was historically a
matter for the courts of the manor. Now that manorial justice and regulation is for most
purposes extinct, the function of local control has been superseded in some respects by local
authorities who may regulate greens with schemes and byelaws.

MANORIAL CONTROL

Manors may date from before the Norman conquest and may legally originate up to 1290
when the statute of Quia Emptores prevented the creation of new manors ( but not, in
practice, quasi-manors ). Manors must therefore be at least 700 years old and have probably
been regulating greens and commons for much of this time. "

Manorial Courts
The Lord of the Manor held regular manorial courts® - normally the Court Baron for free
tenants and a Court Customary ( Halimote )*' for villeins. Matters of estate administration,

b For the background to manors and the manorial system see Kosminsky (1956), Lennard (1959) p

214-236, Homans (1960), Bennett (1937).
20 See Bennett (1937) p 193-221.
2 See Homans (1960) p 309-327.
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including grazing rights, were dealt with by the Court Baron. Some Lords had been granted
special powers to hold a Court Leet for criminal matters which would otherwise be tried in the
King's Courts. Prior to 1236 when the first Act of Parliament relating to commons was
passed, justice and regulation of village greens was the preserve of the manor and the common
law. Since then there has been an overall increase in national law ( statutes and the common
law ) at the expense of manorial control. From the restoration of Charles II and especially
during the 19th century, a transitional period can be identified marking the overall supremacy
of the national laws of England. The following evidence of manorial justice from the 17th
century onwards is likely to be the vestigal remains of a system which was at the height of its
power several centuries earlier. The ways in which greens were regulated in the past under
manorial control can be illustrated with some examples of surviving evidence from manorial
records.

In the past the Lord of the Manor had powers to regulate the use of the green. For example,
in early 18th century Hertfordshire, two orders were made by the 'Jury and Homage of the
Manor of Morrants with Narnells and Butlers in Pightlesthorne' discouraging the use of the
green as grazing for pigs who would be likely to ruin the grass with their clumsy feet and
careless snouts:-

17 Oct 1704 Item we order that no person shall put or keep any Hog or Pig....upon
the Common Green of Pightleston upon pain to forfeit to the Lord of the Manor for every
Hog or Pig that shall be found there....6d

29 April 1718 Item we order that no person shall turn out or keep any Hog or Pig
upon the Common Green upon pain to forfeit and pay for every Hog or Pig as shall be
Jound....6d one moeity there of to go to the informer.

It would seem that in the 14 years between these items, the fine has not changed in size but
half of it has been diverted to the informer. It is possible that this was a conscious drive by the
manor to protect the green from the menacing pigs or to increase manorial income by
providing an incentive to inform on wrongdoers. In County Durham, manorial courts were
trying and punishing people for misuse of village greens well into the nineteenth century. A
search through the presentments of Halmote Court, the manorial court of the Bishop of
Durham's estates shows a number of cases of punishment for unacceptable behaviour on the
green” In Easington there is evidence of pasture offences, for instance....

Easington 20 October 1684 ....John Hunter for his Sheepe pasturing in the Town
Greene five shillings eight pence.”
There is a possibility that the Lord of the Manor did not really mind these sheep on the green
and was more than happy to accept the fine with Mr Hunter willing to pay such a price for
useful pasturing. However, the fine would seem to be rather high for this to be the case and
the surviving records show only one such case so it is more likely that this is a genuine
offence. There was clearly concern and action over the practice of intaking small pieces of
green: thus at

2 The surviving presentments of court meeting at Aukland, Easington, Houghton and Evenwood

showed 15 such cases between 1684 and 1832, Of these there were 8 for inclosure and encroachment, 3 for
depositing manure, 2 for removing soil, 1 for illegal pasturing and 1 joint offence. In Houghton, all five
offences were for encroachment, while in Easington there was one encroachment, one soil and one pasturing
offence.
B DU P+D Halmote Presentments and Proclaimations Box 4, Easington Division.
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Escomb 1 May 1800 .. Sarah Kirk of Escomb aforesaid spinster hath lately
incroached on the Lords Waste there called the Town Green by inclosing a part thereof
adjoining to her Garden with a Stone Wall and she is therefore amerced in two shillings.

It would appear that on certain Durham greens at least, putting a midden or depositing
mounds of manure upon the green was unacceptable.

Middridge 23 October 1832 ... John Gibson for laying down manure and digging
up and taking away the soil from the Town Green and he is therefore amerced in twenty
shillings.

Heighington 12 October 1825 ....7hat Robert Toward has and uses a Midden Stead
or hole for depositing manure upon the Town Green in Heighington and is a great nuisance
to the neighbours and ought to be removed and the hole filled up and the ground made level
and he is therefore amerced in three shillings and four pence.

Heighington 21 May 1819 ...John Bash for laying and containing (?) a Soil Heap
on the Town Green 0-1-8 and 2 others. Also Mary Temple for the like and for laying her
manure there 0-1-8
While these cases are mostly of a relatively recent date, there is evidence that greens and
commons were regulated and controlled by the manor from long before this. The earliest
surviving manor court rolls contain references to grazing rights from around 1250 onwards
which may indeed refer to customs which were ancient even then.*

Decline of Manorial Control

The power of the manor to regulate the green and most other matters had largely fallen into
abeyance by the turn of the century. As has been seen, the latest example found of an offence
on a Durham green being amerced by a manorial court was in 1832 at Middridge ( although
courts were undoubtedly regulating after this date ). Some courts went on sitting until 1926
when the Law of Property Act 1922,” abolished copyhold tenure and so made manors and
manorial courts effectively obsolete. They did, however, retain their powers of jurisdiction
until 1977% when, with a few exceptions, they were abolished.”” In some cases, the green has
been sold,” leased” or put into the control of the parish council. By this time, many greens
were coming under the management of the local authority in these ways or by other means and
were regulated by byelaws.

# Hoskins (1955-58), appendix II, p 153.

2 Effective from the start of 1926.

%6 Under the Administration of Justice Act 1977.

7 Some were exempted from this Act such as the Croyland View of Frankpledge, Court Leet and Great

Court Baron which still retains jurisdiction over the village greens and commons in the Lordship of Croyland,
Lincolnshire.

For example, part of Hertford Heath in Hertfordshire was surrendered to the parish council from the
manor of Little Amwell otherwise Rushen, by a document dated 1912... The Clerk of the Rural District
Council of Hertford....came before....Steward of the Manor out of Court and in consideration of the sum of ten
shillings....surrendered into the hands of the Lord of the Manor....by his Steward....the land....and part of the
waste of the said Manor....in trust... for the Parish Council of Little Amwell....by the Rod at the Will of the
Lord according to the custom of the said Manor by copy of Court Roll Fealty Suit of Court the yearly rent of
one shilling and the Fines Customs and Services therefore due and of right accustomed to be paid observed
and performed by the Copy-hold Tenants of the said Manor.'

For example, at Newbottle, Co. Durham, the Ecclesiastical Commissioners, on behalf of the Bishop of
Durham who was Lord of the Manor, leased the green to the Parish Council in 1900, They let ‘Al that the
village green and other waste spaces of the township of Newbottle in the manor of Houghton' for 99 years for a
reserved rent of 5/-. This decline of the manor's ability and willingness to regulate and look after village
greens can be evidenced by Halmote's attempts to lease its greens to other parish councils (see chapter 2.3).
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LOCAL AUTHORITY CONTROL
The other side of local control is the local authority who may regulate greens and commons
with schemes and byelaws.

Schemes

Since the 19th century, the control of some commons ( which includes some greens ) has
passed on to local authorities. The Inclosure Act 1845 ( the first of the General Inclosure
Acts 1845-1882 ), while mainly providing for cheaper and more efficient parliamentary
inclosure, also made provisions for the ‘adjustment of rights' and 'improvement' of commons.
The adjustment of rights meant the local authority could regulate the use and extent of pasture
rights, the rights and obligations of the Lord and was also given the authority to settle minor
disputes. Improvement of the common was matters such as draining and levelling, planting of
trees and landscaping, the enforcement of byelaws and regulations and the appointment of
conservators for the common.

The Metropolitan Commons Act 1866 established local management of commons within the
metropolitan area of London.*® This gave local authorities control over expenditure regarding
drainage, levelling and improvement, and the power to enforce byelaws and regulations.”
This was later extended by the Commeons Act 1899 to commons outside the metropolitan
district.*> The present extent of what local authorities may do to regulate such commons is
detailed in appendix 13.* There are also various local Acts which govern the control and
regulation of specific commons.**

Byelaws

Byelaws are often taken to include local rules provided by the manorial court but here they
mean rules made by local authorities with statutory powers such as parish councils. As the
power of the manor has been greatly reduced, local control has been replaced to some extent
by byelaws from around the late nineteenth century. Parish councils as managers of village
greens may make byelaws for their regulation.”

Typical byelaws regulating a green at the turn of the century would cover restrictions on....

Carts, horses and cattle (horse, pony, mule or ass, bull, ox, cow, heifer, steer, sheep,
lamb, goat, hog or sow)

Rubbish and refuse

Beating carpets

Bonfires

Injury by fire

Digging or cutting turf

30 For commons which had any part in the metropolitan police district.

3 See Halsbury vol. 6 para. 765.
2 See Halsbury vol. 6 para. 774.
» Under SI 1982/209.
# For example, Epping Forest is controlled by the Epping Forest Acts 1878 and 1880, the New Forest
is governed by New Forest Acts 1877-1970.
3 Under the Local Government Act 1894 (LGA) and the Public Health Act 1875 (PHA). Under the
LGA 1894, where the village green has been allotted under some inclosure award to the Churchwardens and
Overseers of a parish, the land is vested in and managed by the parish council. Where there is no parish
council, it vests in the chairman of the parish meeting and the overseers (LGA s.19(7)) and the county council
have the power of confering on the parish meeting the right to make byelaws in respect of it (19(10)).
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Cricket, football, &c.

Interference with persons

Intoxicated persons

Bad language

Throwing stones

Climbing trees

Betting and gambling

Notice boards

Meetings.
In addition to some of these, the byelaws made under the Commons Act 1899 by the Rural
District Council of Bradfield relating to Westrop Green, Bushnells Green and Bucklebury
Common in Berkshire*® make it an offence to....

Deposit materials or to take away from the common or injure plants

Shoot and catch animals or take nests or eggs

Land an aeroplane

Place an exhibition or photographic cart on the green

Exercise horses

Erect buildings

Discharge firearms

Bathe in the pond.

Limitation of Byelaws

The parish councils were limited in the kinds of byelaws they could make to regulate the
green. They had to be in harmony with the laws of England, certain, determinate and
reasonable. Byelaws required confirmation by the Local Government Board and as the PHA
1875 states 'no byelaw made under this Act shall be of any effect if repugnant to the laws of
England or to the provisions of this Act. A recent case has shown that byelaws can become
invalid under certain conditions.”

. Berks CRO CPC 28 18/1
7 Under the Local Government Act 1894 (LGA) and the Public Health Act 1875 (PHA). Under the
LGA 1894, where the village green has been allotted under some inclosure award to the Churchwardens and
Overseers of a parish, the land is vested in and managed by the parish council. Where there is no parish
council, it vests in the chairman of the parish meeting and the overseers (LGA s.19(7)) and the county council
have the power of confering on the parish meeting the right to make byelaws in respect of it (19(10)). In
Director of Public Prosecutions v Hutchinson 1988 the accused was charged and convicted with entering a
protected area of RAF Greenham Common on Greenham Common which was contrary to Byelaw 2(b) of RAF
Greenham Common Byelaws 1985. The byelaws were made under s.14 of the Military Lands Act 1892
where such byelaws could be made over land used for military purposes belonging to a Secretary of State
provided they did not affect any rights of common. At the first appeal, it was decided that since the byelaws
prejudicially affected the rights of common, they were ultra vires (went further than their empowering Act
allows). On the question of whether a person could be lawfully convicted of an offence under a byelaw when it
was wider in its field of application than its empowering Act allowed, it was held that the byelaws did affect
the rights of common but as the accused had no common rights he was rightly convicted. In the final appelate
hearing in the House of Lords (89 LGR 1), the decision was overturned and the accused aquitted. The Lords
decided that where a byelaw was good in part and bad in part, if it was to be upheld and enforced, it has to be
substantially severable from its bad part in that its substance had to remain essentially unchanged in its
legislative purpose, operation and effect. Lord Lowry stated that there was no valid part of the byelaw which
can be severed from its invalid part and stand by itself and the byelaw would not survive the test of substantial
severability. The appeal was allowed.
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NATIONAL CONTROL

At the same time as greens were being controlled locally by manorial custom and later under
local authority byelaws, they have also been regulated by the national laws of England. These
take the form of common law ( decisions of judges followed in later cases ) from at least the
time of the conquest up to the present and statutes ( Acts of parliament ) from the Statute of
Merton 1236 After the Statute of Westminster 1285 there was very little statutory
interference in greens and commons until the many private and public inclosure Acts of the
18th and 19th centuries.” The last major statute concerning greens was the Commeons
Registration Act 1965 which attempted to compile a once-and-for-all register of all common
land and town and village greens in England and Wales following the recommendation of the
Royal Commission on Common Land (RCCL 1955-58). Figure 3 shows the development of
the national control of greens and commons and the great increase in the number of statutes in
the 19th century.®

The general laws of England today apply as much to greens and commons as to everywhere
else, while there are some laws which apply directly to such land. There is a relatively large
amount of civil law relating to commons such as registration,* grazing,* overcharging® &c.
where the plaintiff brings action against the defendant and may be awarded damages. There
are also some criminal laws which apply directly to commons such as arson or criminal
damage which are treated as crimes against the state, action normally being brought by the
Director of Public Prosecutions against the accused who may then be sentenced if found

guilty *

During the 19th century, the volume of public legislation concerned with greens and commons
greatly increased. In the earlier part of the century, especially the Inclosure Act 1845, there
was emphasis on easing the process of parliamentary inclosure. Later in the century, however,
and led by the Commons and Open Spaces Preservation Society from 1865, public and
national opinion changed to being concerned with protecting and conserving the remaining
commons ( see chapter 2.3 ). The intention to preserve the commons reached its height in the
Commons Registration Act 1965 which intended to register all commons and town and
village greens still left in England ( see chapter 2.2 ).

. This statute lasted until 1953 when it was repealed under the Statute Law Revision Act 1953, The
oldest current statute relating to greens is part of the Statute of Westminster I1 1285 which is now known
under the Short Titles Act 1896 as the Commons Act 1285,

» The notable exception was in 1549 'An Act concerning the improvement of Commons and Waste
Grounds' (3+4 Edw. VI ¢.3) which offered some protection to houses which had been built on common land.
Where under 3 acres of waste or common had been inclosed to build houses 'which doth no Hurt, and yet is
much Commodity to the Owner thereof and to others' no action could be taken to remove them, Where the
inclosed land was above 3 acres, however, the overplus could be laid open leaving the house and 3 acres. This
statute was repealed under the Civil Procedure Acts Repeal Act 1879.

The figure does not include private inclosure Acts.

“ See chapter 2.2
42 See p. 40.

» See p. 88.

4

For the current statutes in force relating to common land see Index to the Statutes or Statutes in Force.
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FOREST LAW

In addition to local and national law, greens situated within forests provide an anomaly as they
may also in the past have been subject to forest law. A forest, rather than being a place where
timber was farmed as we may think of them today, was an area of roughland on which the
King or a magnate had the right to keep deer and kill and eat them. The importance of the
green being in a forest was that land and people in it were subject to an aditional set of laws -
forest law. Forest was originally a legal term for land within which people could be
prosecuted for breaking the forest law. The best study of the medieval forest is Rackham's
(1989) work on Hatfield Forest from which much of the following is taken.

The idea of the forest was brought to England by William I and by 1215 they numbered 143,
with about 80 of them largely wooded. Most forests did not normally disturb the existing use
of the land - the deer were merely added and the land had owners and often common rights.
In a Royal Forest, the Crown held the forestal rights which were the right to keep deer,
appoint Forest officials, to hold forest courts and keep the fines. The landowner had the soil,
timber and grazing subject to any common rights. While most forests were also commons, the
declaring of a forest did not much affect common rights and the King was often reluctant to
infringe on the rights of the commoners. At Hatfield Forest in 1252, the Close Roll
stated....'And the King orders, that when the said underwood shall have grown up, the said
men may have their common-rights there, as they used to have earlier'.

The main effect of forest law was the introduction of offences of venison and vert. Venison
was killing deer without permission and was strictly punished, and vert was the harming of
trees and green vegetation. Vert included commoners who surcharged and, in theory, a
landowner cutting down his own tree. The manorial records and sizes of the fines suggest
there was no punishment intended - the forest offences were intended to provide revenue, the
fines being a reasonable grazing rent. Hatfield Forest was extensively used for pannage
between Michaelmas and Martinmass ( 7 October - 19 November in today's calendar ) to
fatten the pigs. The Lord of the Manor rather than the holder of forestal rights was entitled to
a payment of the acorn crop in the years when it happened, including for pannage of
hedgerows, trees, stubble, pasture and gardens. The Lord levied a payment of avesage from
all tenants who kept pigs which was dependent on their age. In Hatfield Forest, pannage had
a special meaning of the use of the Forest by pigs of 'foreigners' who were charged double the
avesage but this was still a modest fee. In 1446 four men of Takeley, six of Great Hallingbury
and one of Thernhall paid 9s 7d for 47 animals.

It would seem, therefore, that the containment of a green or common within a forest had little
effect except that overcharging, as a trespass against the vert was punishable by the holder of
the forestal rights - the King or a great man.

SCOTTISH LAW

The law of common land so far discussed applies only to England and Wales. There is no
common land in Scotland so the law of commons is not a subject concerned with Scottish law.
There are, however, rights to pasture cattle called servitudes of pasturage. Servitudes, like
easements, provide rights over land for the benefit of other land. This means that, like the
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easements of English law, servitudes of pasturage can not exist in gross ( be held personally )
but must be related to dominant and servient tenements.* Such servitudes could be acquired
by prescription.* Having discussed the general aspects and procedures of the law of greens,
the study moves towards the deeper problems of common rights themselves.

4 Cochran v Fairholm (1759).
46 Inhabitants of Dunse v Hay (1732).
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COMMON RIGHTS

The law, which may be considered as a set of rules regarding obligations and rights
in various circumstances, is especially important to the subject of common rights.
Hardin (1968) highlighted the natural tendency of a shared resource to be abused,
for if one does not take all he can, then another probably will. In many places the
commons were in short supply and their use for grazing in great demand as an
essential part of the system of arable farming. A formalised and definite set of rules
was therefore especially important to their fair and efficient operation.

The basis of the law of greens and commons centres around common rights - it is such rights
which distinguish common land from other types of land. The relevant statutes are
deceptively simple, but the issues are clouded by the existence of many thousands of decisions
taken over the centuries by both manorial and royal courts relating to different local
circumstances.

CLASSIFICATION AND LEGAL NATURE

This section sets the context of common rights on a background of legal theory.

Common rights are the rights to take some natural produce from land belonging to someone
else, these rights being shared in common with the owner of the land. Common rights include
things such as the pasturing of the commoner's own sheep or the digging of turf for use in his
cottage or the taking of fish to eat from the Lord's pond. Common rights are a strange class
of rights which exist over land belonging to someone else and take priority to the rights of the
owner of the soil. They can be licensed for use to a third party and may, in the case of
appendant rights ( see p. 45 ) on freehold tenure of ancient arable land, be a natural incident to
the land tenure. Figure 4 shows the legal nature of the different types of common rights and
their associated rights in the context of rights over property.*’ This figure sets the background
to the position of common rights within a broader legal context but it is beyond the scope of
this study to examine its elements in detail. A review of their legal nature sets up the chapter
for a discussion of their classification and properties.

ESTATES AND INTERESTS

Whereas the modern meaning of an estate is the ownership of land or landed property,
historically, an estate in land was a measure of an interest in land from the point of view of
time and amounts to a collection of rights* Since 1925, when there was a great revision in
the law relating to land, legal estates may be either freehold in fee simple or leasehold. All
other rights such as freehold in fee tail or for life became equitable only ( see below ).
Lesser rights such as profits are known as interests rather than estates and may also exist in
law and in equity.

4 For a discussion of the terms in Figure 4, see Burns (1988).

48 See Denman (1958).
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LAW AND EQUITY

Common rights, as incorporeal interests may exist in both law and equity. Those which exist
in law also exist in equity, having both a legal version and an equitable version, while equitable
rights and interests can only exist in equity.” Such legal subtleties are a complex issue and
outside the scope of this study and can only be sketched here in outline.*® Such differences
between law and equity come from the days when common law and equity were separate legal
systems in England with distinct courts of common law and courts of Chancery. Legal estates
were protected by common law courts and equitable estates by the courts of equity. Both
were replaced by the Supreme Court in 1875 but the two sets of rules have survived.”'

As can be seen in Figure 4, under the legal classification of chattels personal, choses in action
come the two important rights over common land - profits a prendre and easements. While
easements may occur on many types of land that is not common land, it is profits a prendre
which are the defining feature of common land. Profits a prendre are not usually held in gross
( see p. 47 ) but are normally annexed to land ( although they can be held in gross ), while
easements must be annexed to land and can not be held in gross. While the right to a profit a
prendre is an incorporeal heraditament, ( inhertable rights in property incapable of physical
possession ), the subject matter of the profit must itself be corporeal and capable of
possession, otherwise it is an easement. For example, water from a well or a spring is not
regarded as a profit of the soil and therefore not a profit a prendre but only an easement.*

PROFITS A PRENDRE

There is a collection of rights which are distinct from, yet similar to common rights
which together with common rights come under the general heading of profits a
prendre.

In Alfred F. Beckett v Lyons (1967) a profit a prendre was defined as a 'right to take from the
land of another person some part of the soil of the tenement or minerals under it, some of its
natural produce or the animals ferae naturae upon it." There are two main types of profits a
prendre - common rights and commonable rights, the difference being that common rights are
capable of being used throughout the year while commonable rights are valid for only part of
the year.”® As the Commons Registration Act 1965 (CRA) included commonable rights as
well as common rights, most of the current legislation relating to commons includes land with

9 They can exist as legal interests only if they comply with the Law of Property Act 1925 s. 1(2) by

being held for an interest equivalent to an estate in fee simple absolute in possession or a term of years absolute
and created by statute, deed or prescription. Otherwise they are equitable interests.

30 For a fuller explanation sec Burns (1988).

Whether the interest is legal or equitable has some practical importance, for legal interests are
enforcable against the world except a bona fide purchaser for value of the legal estate without notice.
Equitable interests are registerable as a Class D (iii) land charge under the Land Charges Act1972 ss. 2(5) +
4(6) and if not so registered are void against a purchaser of the legal estate for money or money's worth, See,
for example, Burns (1988).

Race v Ward (1855).
The origin of this difference probably derives from rights over the common arable which were
normally available after harvest and before the new crop was sown and rights over the common waste which
was available all the time.
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only commonable rights. Rights held under lease from one year to the next or from year to
year, however, are not included.® This is using the term 'common rights' in a rather general
way, for from this general term comes a further division - sole or several profits where rights
exist to the exclusion of the owner of the soil because the rights have been granted away in
their entirety, and profits in common or true common rights where the products of the land
are shared with the owner.

SOLE AND SEVERAL RIGHTS
Common rights may either be shared with the owner of the soil., where the owner is entitled
to the remainder of the produce after the commoners have had their sufficiency, or can be
granted away in their entirety and can then be enjoyed to the exclusion of the owner in which
case they are sole or several rights and not true common rights. Sole and several rights may
be of pasture where they may also be called a vesture or herbage which according to Jackson
(1978) may include other things which normally come under turbary or pannage. Vesture and
herbage may comprise 'corn, grass, underwood and sweepage  ( that swept with a scythe )**’
and unlike pasture, vesture and herbage is clearly not limited to be taken by the mouths of
cattle.

RIGHTS OF COMMON AND RIGHTS IN COMMON
True common rights must be shared with the owner of the soil, but even then there are
differences depending on the form of landholding to which they are attached, for there is a
difference between rights of common and rights in common. Gadsden (1988) defines a right
of common as

a profit a prendre held for an interest equivalent to a fee simple ( freehold ) and shared with
the owner of the land over which it is exercisable, whereas a right in common is

a profit a prendre held for an interest less than a fee simple and shared with the owner of
the land over which it is exercisable. This may mean that freeholders of the manor had rights
of common while the free tenants and villeins had rights i# common. Before 1926, rights of
common could also exist as a customary right annexed to a copyhold estate.** Copyhold
tenure became obsolete when it was enfranchised ( 'freed' ) by conversion to rights of common
annexed to a freehold estate. A sole right, e.g. sole pasture is the right to take a sole profit of
pasture ( profit a prendre held for a legal estate where the owner of the land over which it is
exercised retains no interest in the product or part of the land concerned ). This may mean
that where the commoners use the whole capacity of the common, leaving nothing for the
lord it is not a common right but a sole right, perhaps allowing a change from common to sole
rights and back from year to year.

QUASI-RIGHTS

These are the rights the Lord has on his own common land after the commoners have had their
share but as they are exercisable over his own land they are not true common rights.
Providing sufficient common is left, the owner of the soil may, by common law, plant trees,
breed rabbits, pasture animals, grant licences to others to take the herbage and pasturage and
other products of the soil ( Halsbury 1991 ). He may use the land and produce as if no rights
existed if he does not interfere with those rights. Where ownership of the green has been
severed from the Lord of the Manor, it is the owner of the soil who has the quasi-rights and
not the Lord. The mistaken view that the Lord has rights to the remainder of the produce of
54

For this reason, Wimbledon Common in London is not registered. See Plastow (1982).
3 5 Halsbury's Laws 3rd ed. 312,313.

%6 This was ended by the effects of s. 188 of the Law of Property Act 1922.
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the common and not the owner of the soil ( the two nearly always went together in the past )
has led to disputes. In 1979 the Lord of the Manor was grazing horses on Haughley Green in
Suffolk.”” He ( wrongly ) claimed that everybody had the right to do so and would not take
them away when the parish council objected. The inclosure award of 1853 passed the green
to the successors of the churchwardens and overseers of the parish. On commons registration
in the 1960s, the commissioners ruled the parish council as their successors and so in this case
it is the parish council who holds the quasi-rights and not the Lord of the Manor.

OTHER RIGHTS

As well as rights of common, rights in common, sole and several rights and quasi-rights and
before dealing with commonable rights, there is another class of rights available all year round
and not shared with the owner - similar in some ways to sole and several rights. These are
dealt with below and include rights such as free fishery, estovers or botes ( not to be confused
with the common right of estovers ) and estovers or quasi-estovers ( see p. 48).

TYPES OF COMMON RIGHTS

Common rights are the central feature at the heart of commons and village greens.
They are the useful product which gives them value and for this reason a detailed
description and explanation of them is essential.

One of the earliest references to common rights from a legal viewpoint was by the famous
12th century lawyer Henry de Bracton® who describes a right of common as 'a right, which
one or more persons may have, to take or use some portion of that which another man's soil
naturally produces.’
The most frequent types of common rights include :-

pasture (grazing)

pannage (acorns for pigs)

estovers (underwood)

turbary (turf or peat)

piscary (fish)

common in the soil (minerals).

animals ferae naturae (wild animals).
These are by no means the only common rights available and there is no reason why any
natural product, part of the soil or animal ferae naturae may not form the subject matter of a
grant of common.” Turning from animals to fungi, there is no right of common to gather wild
mushrooms in England which could have formed a good food supply at certain times of the
year ( as it does in Europe ) which may be due to many people's fear of consuming a harmful
toadstool. Picking mushrooms, however, has been upheld by the Commons Commissioners as
a pastime indulged in as of right when registering town and village greens ( see p. 66 ). The
holders of common rights can licence others to use the right up to the holder's limit.* The
next section deals with the main types of common rights in turn.

37 East Suffolk CRO CP/C/26 Haughley.

3 Henry de Bracton or Bratton was ajudge of the King's bench in the mid 13th century and wrote a book
‘Concerning the laws and customs of England'. See for example, Davies (1928), p 15, 30.

3 Gadsden (1988).

60 Rumsey v Ramson (1669);, Hoskins v Robins (1671). See, however, the limitations imposed in
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Figure 5. TOTAL NUMBER OF CREATURES ON VILLAGE GREENS
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PASTURE

By far the most important common right for village greens is the right of common of pasture
which exists on 95 registered village greens. This allows the holder of the right to put certain
creatures onto the green or common where they can feed upon the pasture growing there.
This occurs on almost every green in England that still has common rights and in most cases is
the only right still in existence.’ Very similar to the right of pasture is the right of herbage.
Pasture and herbage are often used as the same, but there is a difference between them.
Where herbage is a sole profit to take grass by grazing or cutting, pasturage® is the right to
take grass by the mouths of cattle and not by cutting. However, pasture may include a
customary right to cut rushes. Pasture need not be just for grass but may include anything
which may be grazed by animals including mast, acorns, nuts leaves and foliage but with no
right to cut them. It allows entry to the land in order to use the right although the commoner
has no property in the grass until it is taken by grazing - if a stranger cuts it, the commoner
may not take it away and has no action of trespass. Where pasture rights are not shared with
the owner of the soil they become sole or several rights. A right of sole and several pasture
can be taken only by the mouths of cattle and there is no entitlement to the underwood,
whereas, according to Scriven (1894), a right of sole and several vesture or herbage allows the
grass to be mown and there is an entitlement to the underwood.® Where there is a right of
pasture for pigs over common land, they may eat the grass and also any acorns that are on the
ground *

Creatures

Figure 5 shows that there are currently more sheep than any other creature allowed to take
pasture on village greens, a total of more than 14,000. This is nearly three times the next most
frequent animal, the cow and its related beasts. The figure shows, somewhat surprisingly that
geese outnumber horses on village greens. It should be noted, however, that not all the
creatures mentioned can be turned out onto greens at once for many of the rights include
alternatives such as 1 horse or 1 sheep. The is a great variety of creatures permitted to take
common pasture on registered greens including many variations of cattle.”® The figures appear
relatively low because the great majority of village greens do not have any rights of pasture on
them and all these creatures must share a fairly small number of greens.

Creature Equivalents

Rights of pasture are sometimes expressed with a choice of creatures. For example, on The
Green, Wyck Rissington in Gloucestershire, the rights belonging to Wyck Cottage are for 4
horses or 4 cattle or 12 poultry. For the purposes of grazing, horses and cattle are considered
equal in this case and 3 poultry to be equivalent to one horse or cow. A search through the
greens where pasture rights are expressed as equivalents shows some variation in the various
importance of different creatures. In some places ( greens in Avon and Suffolk ), 1 cow = 1
Appendix 7.
61 For example, on Dowinney village green in Cornwall there is a right belonging to Colhay House to
gzraze 10 cattle, 5 sheep and 2 sows.

According to Gadsden (1988).

Hopkins v Robinson (1971).

Barnstone v. Gale (1649).

Creatures on registered greens include cows, cattle, calves, neatstock, followers (calves), beasts of
burden, head of stock, bullocks, heifers, beef cattle, milk cows, milking cows, adult cattle, young cattle, horses,
donkeys, ponies, she asses, yearling ponies, goats, sheep, fowls, ducks, geese, ewes, lambs, pigs, hogs, sows,
litter, animals, turkeys, domesticated fowls, chickens, water fowls, attendant goslings, swine, animals
(normally Friesian heifers), beasts.
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horse, whereas on greens in Devon and Oxfordshire 2 cows = 1 horse, but on a green in
Suffolk, 1.25 cows = 1 horse. In general, cows and horses are normally equivalent to a larger
number of sheep - sheep being smaller and requiring less food. In Devon there is a green
where 1 cow = 0.5 horse = 6 sheep ( sheep being worth half the number of lambs ) and in
Suffolk 1 cow = 4 sheep. On a Suffolk green, sheep and goats are equivalent and each worth
5 geese or hens. The full list is given in appendix 4. Variations in creature ratios can be
considerable. Sheep:Cow ratios range from 0.5 ( 1 sheep worth 2 cows ) to 6 ( 6 sheep worth
1 cow ) - both on greens in Devon. Cow:Horse ratios tend to be less variable ranging
between 0.5 and 1. Goose:Sheep ratios show the greatest variation of all, ranging from 0.25
to 5 ( both in Suffolk ). Goose:Cow ratios are also variable and can be between 1 and 10 (
Suffolk ). Rights of pasture may also have complex combinations of rights for different
animals.® Creature equivalents vary greatly between greens ( see appendix 19 ). Grazing
rights may be seasonal, in which case they are not common rights but commonable rights ( see
p. 54).%

Stocking Rates

Where greens have common rights of pasture exercisable over them, the stocking rates or
density of creatures which can be turned out onto the green can be highly variable. Such
creatures need to eat a lot of grass to survive. It has been estimated ( Spedding 1983 ) that
grazing ruminants must take up to 30,000 or more individual bites of herbage and spend up to
12 hours a day or more grazing to satisfy their appetites. Putting a figure on a maximum or
optimum stocking rate can be difficult as it depends on a number of factors such as climate
and quality and condition of the pasture and creatures. A typical figure for continuous grazing
for 2-3 months may be 1 Ha for every 3 cows ( Halley and Soffe 1988 ). Other sample rates
put this figure lower. Spedding (1983) gives rates of 1.64 dairy cows per Ha and 16 per Ha
for ewes. Figure 6 shows the theoretical changes in benefits to livestock in terms of gains per
animal and gains per unit area with varying stocking rates. Reducing the stocking rate below
the optimum uncreases the gain per animal at a uniform rate - halving the number of animals,
doubles the available pasture, but the gain per hectare is reduced at an increasing rate.
Similarly, increasing the stocking rate above the optimum initially reduces the gain per animal
at a higher rate than the gain per hectare but this later catches up until the area is too
overstocked to allow any animals to survive. Possible current stocking rates on village greens
vary widely. Some have plentiful pasture whereas others are very limited and it is unlikely that
some registered stocking rates could be fully exercised in practice.®*

PANNAGE

This is the right for the commoner to take his pigs into the common wood and allow them to
eat acorns, beech mast and other certain produce that falls to the ground. Pannage differs
from other common rights in that it was often accompanied by some kind of payment in
exchange for the use of the woods. This is allowed under the implied conditions that the pigs

66 For example, a right attached to a cottage at Thwaite Common, Alby-with-Thwaite, Norfolk allows

for "24 geese and either 2 horses or 2 cows or 2 goats or 1 horse and 1 cow or 1 horse and 1 goat or 1 goat and
1 cow, and also a right of estovers." Sometimes young animals are regulated in the grazing right e.g. 2 cows
or 2 heifers or 2 horses or 1 mare and 1 foal.

& For example, on Brampton Common, Norfolk, one resident may pasture 2 cattle for any sixmonths of
the year, or the dates may be stated e.g. 1st May to 11th October 2 animals.

o For example, on Pamphilt Green and Little Pamphill Green in Dorset, 3 creatures each have a 10 acre
share of the 30 acre green. On the village green, Hartfiled in East Sussex, 20 cattle are allowed on only 1.2
hectares which is egivalent to over 16 creatures per hectare.
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may only eat the food they can find for themselves and the commoner may not shake or cut
the tree to help the acorns fall although the owner of the wood may lop trees in the ordinary
course of management and cut down ripe timber.® The subject matter of a valid right of
pannage was stated in Anon (1563) where '....pawnage est le profit des acornes, nuts, hawes,
sloes & de Beech....& issint de apples & crabs.' Where apples and crabs fall to the ground in
a pannage wood it would be difficult to stop the hungry pigs from chomping upon such fare.
Pannage, however, does not include the right to graze pigs on common land and any
registered rights to graze pigs in this way should be rights of pasture. As pigs are not
commonable creatures, the grazing of pigs on a green must therefore not be a right appendant
( see p.52 ) but a right which has been granted or acquired by long usage. Assuming the green
is not wooded, this is likely to be an error of registration. However, if such a right of pannage
appears in the register, even if it is not appropriate, it will become a legal right for the registers
form the definitive document on the existence of greens and their rights of common. Pannage
now occurs less frquently than most other common rights and there are rights on only 3
registered village greens.”

Pannage probably developed from a type of payment where pigs were allowed to feed in the
woods in certain years. On the estates of Ramsey Abbey in Huntingdonshire, the records of
pannage were arranged as a source of revenue rather than a tax on excessive demand for a
limited amount of mast.”" There was not always enough produce from the wood to provide
pannage every year and at Shillington on the abbey estates, when there was no pannage there
was no charge to the user. But this was not always the case, for in the Huntingdon manors of
the estates, pannage dues seemed to be almost an annual tax on the villeins' hogs,” while at
Shillington the villeins were obliged to use pannage from the Lord's wood when there was any
and not from anywhere else.”

ESTOVERS

While rights of pasture provided for the keeping of animals in the arable system of cultivation,
estovers satisfied the occasional and more regular needs for wood. The right of estovers
allows the taking of wood, underwood and small branches for fuel or repairing buildings and
hedges or bracken and similar growths for litter. This implies that the land needs to some
extent to be wooded and so is less likely to be found on typical integral village greens than on
more extensive commons. Estovers may be divided into four types depending on the type of
material taken and its intended uses.™

Estoveria adificandi or greater housebote. This allows trees and timber to be taken to repair
or rebuild houses and includes repairs needed due to 'fempest, enemies etc.'”

Estoveria ardendi or lesser housebote or firebote. This allows the commoner to cut and take
tops and lops or shrubs and underwood, or old decayed and dead trees to burn in the house or
tenement.

Chilton v London Corporation (1878).

For instance, there is a right of pannage on Kilcot Green in Gloucestershire.

n Raftis (1957) p 157.

7 For example, in St. Ives, the commoner had to pay ‘whether he fed his pigs at home or not' and at
Holywell ‘whether mast or not', while in Warboys, Broughton, Abbots Ripton, Upwood and Wistow 'as long as
there is a supply of mast, whether he keeps his pigs at home or not'.

7 Raftis (1957) p 157.

These divisions are in Jackson (1978).

» Jackson (1978).
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Estoveria arandi or ploughbote, carbote or wainbote. The holder of this right may cut and
take 'proper timber and other stuff’ for mending the commoners' ploughs, carts, wains and
harrows and for making rakes, forks etc. necessary for getting in his hay or corn.

Estoveria claudendi or hedgebote, haybote, heybote, fencebote or estovers of inclosure
allows the taking of proper timber for making gates, stiles etc. or boughs, shrubs, bushes etc.
to repair hedges or inclose open fields where corn is sown etc. Richardson (1968) mentions a
right of foldbote - the right to take wood from the common to make sheep folds. These
divisions of estover rights on greens would now seem to be almost obsolete. Registered rights
of estovers may take various forms. The rights may be very general rights of estovers or may
be more specific and require certain conditions. For example, the estovers may be limited to a
certain use™ or specify the size of the produce which may be taken” or may include unusual
produce such as pea or bean sticks.” Estovers occurs on 12 registered village greens.

There are 2 other classes of rights which are closely related to estovers called estovers or
botes and estovers or quasi-estovers but which differ slightly in their legal nature.

Estovers or botes

Harris and Ryan (1967) mention this right for a 'person with a life interest in a property to take
such timber from that property as will not prejudice the rights of the remaindermen’. This is
probably similar to the rights in common mentioned above where the land is held for an
interest less than a fee simple ( see p. 42).

Estovers or Quasi-estovers

Harris and Ryan (1967) explain this as where the whole product of a given piece of land is
subject to an exclusive right resembling the common right of estovers but is more analogous
to sole vesture. Lands where estovers could be exercised may have been known locally by
other names. For example, in Norfolk there were woods with common rights of fuel called
doles, ings, carrs or buscallys.”

TURBARY
Estovers provided some wood for fuel, but rights of turbary allowed the commoner to dig and
take turf for the same purpose. This was considered by Bracton to be estovers but it is
generally now thought of as a right of common of its own. Gadsden (1988) mentions two
forms of turbary:- turba - dry out of the body of the ground

blestia - pared from the surface, which he considers to now be
obsolete. Turbary exists on 14 registered village greens.*

PISCARY
This is the right shared with the owner of the soil to fish in a stream or pond on the common
or green. When the right is to the exclusion of the owner, who is not allowed to fish there it is

7 On Westrop Green, Bucklebury, Berkshire, there is a right of estovers to 'Cut and take for the

holding rough or dead wood, tree loppings, firge and fern (as limited by the presentments currently in force at
Bucklebury Manorial Court Baron and Leet) and to take timber for repairs, to lop pollards which have been
usually lopped, to have hedgebote and firebote'. On Goose Green, Bramley in Surrey, there is a right of
‘estovers limited to cutting of saplings for cultivation purposes'.

7 On Dunstall Green, Surrey there is a right of estovers for 'heather and trees up to 7" diameter'.

” On Stroud Green, Greenham in Berkshire, there are rights of estovers for 'wood for firing and garden
purposes, gravel for paths and drives, leafimould, peat and small kindling, peat for farm purposes, bracken for
litter and underwood - pea and beansticks'.

e Slater (1907) p 78.

80 For example, there is a right to 'dig and take turf on Heyshott Green in West Sussex.
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a right of free or several fishery.®’ These right have been known in the past (e.g. Coke) as
liberam pischariam and separalem pischarium. Piscary can not occur on some coastal
commons where the water is tidal as everyone has the right to fish there. Piscary, together
with animals ferae naturae ( see p. 49 ) are profits of greater value than other common rights
- the products themselves have a high market value and so there is a danger of overuse and
exhaustion of the product. An unlimited right to take fish and trade them could provide
someone with a lot of money whereas with other rights such as pasture it could not. This is
why claims to rights of piscary have sometimes been disputed and judged not to be valid. In
Bland v. Lipscombe (1854), while a custom for all inhabitants to dance in a particular spot
was good, a custom to take a profit which is valuable would be injurious to the owner with
little benefit to the inhabitants and was ruled as bad. It was decided that a custom to angle
for, catch and carry away fish was bad and would be bad even without the last bit. In a 19th
century case,”” a custom for commoners, copyholders and ancient freeholders of a manor and
their tenants and dwellers in the parish and manor to have common of fishery over the Lord's
waters on the waste of the manor and to take and carry away fish as a profit a prendre was
ruled as unreasonable and bad. For a person claiming a common right of piscary, as with the
sole and several rights of free fishery and several fishery, the onus is on the claimant to show
the foundation of his claim for the right is 'prima facie in all the King's subjects or in the
owner of the soil "™

VENARY

In Forest law ( see p. 38 ) venary meant beasts got by hunting or sometimes all the beast of
the forest or beasts of chase ( ferae campestres ).** Beasts of chase are the buck, doe, fox,
marten and roe; beasts of the forest are the buck, hart, hind, hare, boar and wolf.

VERT

In Forest law, vert meant anything from a small shrub to a tree which bore leaves and was in a
forest. Vert is sometimes considered to be everything with a green leaf within a forest which
could cover deer but especially great and thick coverts.” But herbs and weeds, as described in
the eighteenth century, ‘although they be green, our legal vert extendeth not to them.™ This
was sometimes divided into the trees, called over vert or haut-boys and the shrubs, called
nether vert or sub-boys. As explained in De la Warr v Miles (1881), special vert was all the
trees growing in a forest which bore fruit to feed deer and offences against this were more
grievously punished than other vert.

AUCEPTARY, CULLETTY

s See sole and several rights, p. 42.

82 Allgood v. Gibson (1876).

8 Lord Fitzwalter's Case (1674).
" Jowett (1977).

8 Jowett (1977).

86 Jacob (1782).

8 References to these rights are found in claimed (and subsequently cancelled by the Commons

Commissioners - see chapter 2.2) rights on commons in Doncaster (auceptary) and Norfolk (cullett). The
precise nature of auceptary is unknown to the author but may have something to do with feathers. Cullett,
according to Adams (1976, p.45) is a right found in Norfolk which allowed tenants to put their sheep in with
those of the Lord in the demesne flock, in proportion to the amount of land they held in the open fields.
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COMMON IN THE SOIL

The right of common in the soil allows the removal of soil, gravel, stones and minerals. For
example, om Stroud Green in Berkshire there is a right to 'take gravel for paths', on
Warnborough Green in Hampshire, a right to 'dig and take gravel' but it may also include the
use of building stone from local quarries.

ANIMALS FERAE NATURAE

Animals ferae naturae means wild animals and the common right is the liberty to take such
wild animals from the common or green. This does not include animals mansuetae naturae or
domitae naturae which are domestic animals or animus revertendi which are tamed creatures
such as pigeons or tamed hawks which would not become wild if they escape. Similar to
pasture, the commoner has no right in the product until they are taken. Wild animals are
incapable of ownership until they are dead, or, according to Scriven (1894), tamed or confined
such as in an enclosed warren but then become unownerable again once they escape. The
property in the animals ferae naturae, however, was held in Ewart v Graham (1859) to
belong to the owner of the soil who could grant a right to others to come and take them by a
grant of hunting, shooting, fowling etc., such a grant being a licence of a profit a prendre.
There has, in the past, been some debate as to what creatures may be ferae naturae or
profitable animals. In Hadesden v. Gryssel (1607) it was first considered that the coney ( now
known as the rabbit ) could be destroyed by the commoner as ferae naturae but it was decided
to follow an earlier precedent in Bellew v. Langdon (1601) where it was decided that [conies
are] ‘profitable as deer are, not vermin (like foxes) and therefore keeping of them by the
owner of the soil is lawful, killing them unlawful' The subject matter of animals ferae
naturae can include mussels on a foreshore bed.®

Licences, Shooting and Profits a Prendre

With hunting and shooting rights on common land there is a fine distinction between personal
licences of pleasure and licences of profits a prendre. If the holder of the right is meant to
have a property in the game then it is a profit, otherwise it is only a licence for pleasure. This
means that if there is a personal licence for an individual to hunt at his pleasure, he has no
property in the game and can not take it away or send his servants to hunt for him or assign
the licence to others. In Wickham v Hawker (1840) a grant of 'free liberty, with servants or
otherwise, to come onto and upon lands and there to hawk, hunt, fish or fow! was held to be
a grant of a licence of profit and not a mere personal licence of pleasure which meant that the
grantee could hunt by sending servants in his absence and was therefore a profit a prendre
within the Prescriptions Act 1832,

Shooting rights and Commons Registration

The distinction has been made between a right to shoot game and a right to shoot it and take it
away.” Whereas a right to shoot game and take it away was a profit a prendre, a right to just
shoot it was not. On a common in Devon® it was held that registrations including rights of
shooting or sporting were not valid and should not be finally registered. The Commons
Commissioners stated that rights of common result from the same necessity as pasture - the
maintenance of husbandry, and as shooting and sporting is primarily for pleasure, they should
not be registered as common rights. There are, however, several shooting rights which have

8 R. v Howlett and Howlett (1968).
3 Webber v Lee (1882).
90 Re Lustleigh Cleave, Devon (No. 1).

47



got through final registration, for instance on Wick Green in Devonshire there is a right
belonging to Lower Wick Farm to shoot on the green.

FRUCTUS NATURALES
Existing rights to take wild edible crops are rare on village greens but this right does occur on
Stroud Green in Berkshire as a right 'to take edible nuts'.

OTHER RIGHTS

There are other rights which may exist on greens and commons as there is a great variety of
natural produce which may be granted to others by the owner of the land but such rights are
very rare on registered greens. Occasionally rights of a dubious nature may escape detection
and pass to final registration. For example, in Bradford there is a right to dry clothes on a
village green,” in Nottinghamshire a right of access to water for animals® and on a Somerset
common, access to adjoining fields.” None of these should have been registered as they are
not profits a prendre in that they are taking produce from the land belonging to someone else
but are only easements.

COMMON WOODS

Some medieval communities had areas of woodland which were considered to be common to
certain inhabitants. For example, on the estates of Ramsey Abbey in Huntingdonshire, there
was usually a general permission for all to common [pasture] in the woods except for one
section set aside for the Lord's animals.** This is in addition to rights of pannage, the more
usual form of common right found in woodland.

ANNEXATION OF RIGHTS

The law of common rights involves a further distinction depending upon the way the
rights relate to their holders.

This is a legal distinction of great antiquity and the law has for many hundreds of years
recognised a classification of common rights depending upon the way they are held by their
beneficiary. This difference is important in that the different annexations were formed and
originated in different ways often depending on the nature of the tenancy in the land. Freehold
tenants of the manor had rights appendant to their freeholds to pasture commonable beasts on
the waste. Where this was extended to non-commonable creatures ( see below ) or to
freeholders who were not tenants of that manor, the rights were appurtenant and said to
derive by grant from the Lord. The Lord could also grant common rights to people who had
no land - these are said to be rights in gross and could descend to their heirs as incorporeal
heraditaments rather than being attached to land or properties. In many ways, however, most
of the use of the waste was by the copyhold tenants and landless cottagers who had common

o On Moor Edge, High Side, Harden a right for 'Inhabitants of the hamlet of Harden to dry clothes'.
2 On The Green, Trentside, Gunthorpe in Nottinghamshire there is a right 'To pass and repass across
the surface to water and wash sheep, to water cattle, to draw water and to fish'.

9 Mells Green, Somerset.

94 Raftis (1957) p 157. For example, in Abbots Ripton there were two woods - Westwood which had
common pasture and Hawland where there were no common rights.
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rights according to the custom of the manor, and in some cases even built their homes around
the edge of the waste. Common rights can be held in the following ways :-

common appendant

common appurtenant

common in gross

common pur cause de vicinage
The legal distinction between appendant and appurtenant rights ( a right as an appendage to a
piece of land and a right appurtaining to it ) is not as valid today as it was in the past.
Jackson (1978) cites Davies v. Davies (1975) where the court refused to discuss the subtle
distinction between commons appendant and appurtenant as 'if we were sitting in a manorial
court in Glamorgan n 1270'. The Royal Commission on Common Land Report (RCCL
1955-58, 272) recommended that upon registration, appendant rights should become
appurtenant but this was not adopted and the two types remain.

COMMON APPENDANT

A grant of arable land to a freehold tenant prior to 1290 ( after when the creation of new
manors was made illegal ) entitled him by common law to use the manorial waste ( which
would include commons and greens ) for such purposes as were necessary for the maintenance
of his husbandry.”® This meant the cattle, horses oxen and sheep used to plough and manure
the arable land. With common appendant, only the amount of creatures that were necessary to
plough and manure the tenant's arable land could be put out to common pasture. For
example, in c. 1150 William de Solers established a chapel at Postlip and granted to the priest
a house, half a yardland of arable and common rights for six cattle and one horse on the
common.” This right formed an appendage to his grant of land and was a natural incident to
his landholding - no special grant of use of the waste was needed and was therefore an implied
rather than express right. A freeman who held arable land from the Lord of the Manor could
rightly assume he had use of the waste. Any rights which are attached to land which is not
anciently arable ( ancient arable includes arable land which has been inclosed or built upon )
can not have rights appendant.”” Appendant rights also differ from common appurtenant by
the types of animals allowed to feed upon the common pasture. More than 150 years after the
abolition of new rights appendant it was stated in court™ that :-

'"A man shall have common appendant to his arable land and for such beasts of his as

plough and manure that land; that is to say horses and oxen to plough it , cows and sheep to
manure it. He shall not use this common with goats or geese or such like; for these animals
are not comprised within the usage of this common.'
This gives an indication of the reasons for this type of common. It would seem that land was
necessary to keep beasts of the plough and sometimes cows and sheep to provide manure for
the arable land. Other creatures such as goats or geese were not allowed as they did not fit
this original purpose of the land. A century earlier, however, an objection that pigs, goats and
geese were not commonable under a right appendant was not held, allowing their use of the
common.” The statute of Quia Emptores 1290 had the effect of freezing the amount of
freehold tenants of the manor - a number which thereafter could never be increased as any sale
or grant of land would take it, for legal purposes, irreversibly out of the manor. No more
rights of common appendant have been created since then.

% As stated in Hampshire County Council v. Milburn 1990.

% Aldred (1990) p 51

7 Bennett v Reeve (1740).

% Anon (1459).

99 De Bello Campo v. St. Andrews (Dean) (1351).
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Another condition of this type of common right was that the land had to be anciently arable.
This means that recent assarts ( conversion of rough land to new farmland ) from the common
or waste when granted as freehold had no common rights attached to them as the land was
now separated from the manor. When granted as copyhold, however, the same privileges and
common rights went with it as to other copyholders. This has sometimes been called
‘waste-hold copyhold ( Scriven 1894 ). Where this has occurred and the land leased as
customary land, an express mention in the lease of customary rights of common is not
necessary for such rights to be conferred.'”

Tyrringham's Case (1584) forms a useful early authority on appendant rights. It decided that
something can not be appendant to another unless it agrees in nature and quality with it. This
means that a corporeal thing ( something capable of ownership ) can not be appendant to an
incorporeal thing ( something incapable of ownership ) and v.v. However, some incorporeal
things can not be appendant to some corporeal things as they must also agree in 'nature’. For
example, turbary can not be appendant to land, but can be appendant to a house for while it
agrees in quality ( incorporeal to corporeal ), the nature does not agree as turves are to be
used in a house and not on land. A right of pasture appendant is of common right and need
not be prescribed for but only belongs to ancient arable land and for horses and oxen to
plough and cows and sheep to manure the land.

COMMON APPURTENANT

Unlike common appendant, the commoner need not be a tenant of the manor but his right
depends upon a grant ( or presumed grant ) from the Lord'' and may include vicinage'” (
see below ). Common appurtenant may be claimed by grant within legal memory ( since 1189
) and by prescription.'” Evidence of 50 years rights of common on the waste was sufficient to
presume a new grant of common appurtenant. Such claims would now be of no use since the
Commons Registration Act 1965 ( see chapter 2.2 ) unless they are claimed over land which
became common land after 2 January 1970. Pasture appurtenant must be related to the needs
of the dominant tenement ( the land to which the right is attached ), as an exclusive right to
grazing without limit is unknown to law.'®

COMMON IN GROSS

Unlike easements, profits a prendre may be annexed to persons rather than lands. Common
rights in gross may include estovers.'” Common rights in gross are rare today on registered
greens. For example, on Rosamunds Green, Frampton-on-Severn in Gloucestershire, there is
a right to pasture 6 cattle, 12 sheep and 12 hogs belonging to H. Clifford.

COMMON PUR CAUSE DE VICINAGE
This means by reason of vicinity. Vicinage exists where there are adjoining wastes of two
different manors and the tenants of each manor may allow his creatures to graze on the other.

100 Re Broxhead Common, Whitehill, Hampshire (1977).
101 A grant from Ashridge Monastery in Hertfordshire in 1285 allowed '....common pasture for their
animals and pannage for their pigs..' (Herts CRO, AH 915).
102 Minet v Morgan (1871).
103 Cowlam v Slack (1812).
104 Anderson v Bostock (1976) (Harris v Earl of Chesterfield (1911), Staffordshire and Worcestershire
Canal Navigation v Bradley (1912) applied).
105 Hayward v Cannington (1668).
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Vicinage is different from commons appendant, appurtenant and in gross as it is not a type of
annexation in the same way but exists dependent upon two commons being adjoining and may
itself be held appurtenantly or in gross but not, according to Tyrringham's Case (1584)
appendantly. Chapter 3 describes the frequency of this type of green in certain parts of the
country. Vicinage has historically been considered an excuse for trespass rather than a true
right of common in itself, but under present common law it has been decided that it is a true
right. Under the historical interpretation, vicinage does not confer a right but only an excuse
for trespass. In Jones v. Robin (1847) the judge said '...[vicinage] is not properly a right of
common or profit a prendre but rather an excuse for trespass.! Blackstone (1830) considered
it a right, although a permissive right. 'This [vicinage] is indeed only a permissive right,
intended to excuse what in strictness is a trespass in both, and to prevent a multiplicity of
suits.'

At the time of commons registration, vicinage was held in this way to be not a right of
common but an excuse for trespass, and not within the scope of the CRA.'* More recently,
however, vicinage was upheld as a true right setting legal precedence.'” Grazing animals may
stray on to the next common but not onto a third, so vicinage can not exist over more than
two commons.'® From Tyrringham's Case (1584) it is not permissible to put the cattle on
the common of vicinage originally but they must escape there. The Lord of one manor of
vicinage has long had the right to inclose against the other, taking away the right. There is
some evidence that many common rights were widely exercised without any legal entitlement.
In some places most people in a community benefited form the commons to some extent'”
and commoners seem to have been ubiquitous, but many of these in practice, were by custom
and had no legal rights."" Even in Northamptonshire, an area where wastes were not
extensive, there is evidence of much usage by custom and in the mid 18th century some people
were surviving purely by using the commons with no land of their own.'"!

COMMONABLE RIGHTS

These are rights available during certain times of the year only and are neither sole profits nor
rights of common but are similar. The origin of the difference between common land and
commonable land may be the ancient arable strips which were not common throughout the
year like the common waste, but became common after harvest until the new crops were
sown, some now remaining as commonable land long after the common fields have
disappeared. Commonable rights may be registered under the CRA in the same way as
common rights. There are three main types of commonable rights of pasture - shack, lammas
lands and gated or stinted pasture but with many alternative names as well. It is not certain
whether other rights such as estovers with restrictions on dates of usage are forms of common

106

o7 Re Cheesewring Common, Henwood Common and Longstone Downs, St. Cleer, Cornwall.

Newnan v. Bennett (1981) 1In a case of dispute concerning Pundle Green, in Hampshire which
adjoins the New Forest, the byelaws of the New Forest required cattle to be marked while the manor Pundle
Green was in did not. The defendant was done for not marking his cattle as he put them on to Pundle Green
and they escaped legitimately by vicinage into the New Forest where marking was required. It was held that a
right of pasture pur cause de vicinage was limited in character but not merely a defence to trespass, but a right
of pasture on adjoining common land where the byelaws must be obeyed.

108 Bromfield v. Kirber (1707).

109 Slater (1907) p25.

1o Clapham (1926), Chambers and Mingay (1978) p 97.

m Neeson (1993) p 58-71
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or commonable rights. For example, a right of estovers was not exercisable during fawning
months in a forest.'” Registered rights are sometimes limited to certain time periods, for
1 113

example 25 cattle and 50 ewes with lambs April to October'."” Alternatively, they may be
limited within the day."* Dealing with these in turn;

LAMMAS LANDS
Also known as half year lands as they are commonable for roughly half the year- after harvest
and before the new crop is sown in the spring. In Ealing in Middlesex ( now a west London
suburb ) in 1553, animals could graze in the open fields from Lammas to Candlemas but at
other times they were kept out with fences. Lammas rights survived over much of Ealing until
the 19th century.”

SHACK

The right to carry off the remains of stubble and dropped grain after the harvest is called
shack'® and may be either appendant or appurtenant.''” The custom for one commoner to
inclose against another was held as good in Barker v. Dixon (1744). The right of shack is not
extinguished by unity of possession.'® It seems that there were sometimes local variation and
peculiarities in commonable lands. For example, in Norfolk once existed brecks which were
large newly-made inclosures ( new in the 19th century ) which may have been subject to rights
of shack, as well as rights of common.'”

GATED OR STINTED PASTURE

This commonable right is a form of pasture more prevalent in the north known as gated or
stinted pasture, cattlegates, cattlegaits, cowgates, oxgates, horsegates, sheepgates, kinegates,
beastgates, pasturegates, lowgrasses, beastgrasses or stints ( not to be confused with the
normal meaning of stints as the number of creatures a commoner is allowed to put on the
common ). Rigg v. Lonsdale (Earl) (1857) explains a number of points relating to the law of
gated pasture. From the case it seems that cattlegates gave the holder no right to the
possession of the soil but ownership remained in the Lord of the Manor subject to the right of
several pasture upon it by the cattlegate owners, and the Loord may maintain trespass against a
cattlegate owner for sporting over it without his permission. Cattlegates etc. are not strictly
classed as common rights but rather sole and several commonable rights as the cattlegate
owner is entitled to his rights to the exclusion of the owner of the soil. Common rights need
to be exercised 'in common' ( or shared ) with the owner of the land. Having discussed the
nature and occurance of the various forms of common rights, there follows an examination of
the more practical matters of the splitting and sale of common rights.

nz Russel and Broker's Case (1587).
1 The Green, High Strut, Stonehouse, Gloucestershire.
4 For example between 8 am to 10 am and 3 pm to 5 pm on The Common, Scrooby, Nottinghamshire.
s VCH, Middlesex vol. 7 p. 100-172.
116 See Slater (1907) p 79.
7 Corbett's Case (1585).
18 London (BP) Case (1614).
1o Slater (1907) p 79.
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RULES OF SEVERANCE, APPORTIONMENT AND SALE

This section discusses the practical nature of what the law dictates to happen when
commons are altered in various ways.

With rights of common come certain rules of apportionment when the land is sold or severed
from the holder of the rights. While these three are lumped together by Harris + Ryan (1967),
they have also been detailed by Bird (1801) at a time when common rights were more
important and widespread and many were fast disappearing by inclosure. As estovers were
normally attached to a particular house ( incorporeal to corporeal ) and rarely held in gross,
this annexation to a building must always remain and he suggests this is particularly so with
the ( lesser ) house-bote. This means that when a tenement is divided, the estovers can not be
divided between the land and buildings. In the Bishop of Chichester and Strodwick's Case
(1613) it was stated that estovers cannot be appertaining to lands but to houses only. It is not
clear, however, whether this was the decision of the judge making it law or it was a case put
forward as evidence. Estovers may be limited spatially or temporally, e.g. a right between the
feasts of St. Michael and Christmas. Bird (1801) cites Russel and Broker's Case (1587)
where estovers were not exercisable during fawning month in a forest. Where estovers and
turbary appurtenant belong to house which is then destroyed, the rights are not necessarily
abandoned.'™ The rights may be passed on as appurtenant to the new house provided that no
greater burden is imposed on the land and the new house need not even be built on the same
foundations as the old." As well as being limited by severance and apportionment, estovers
can often be only for a certain use at a certain place. For example, in The Earl of Pembroke's
Case (1635), under a right of ( greater ) house-bote four trees were felled for legal use as
posts of a house. These proved to be unsuitable and it was judged that he could not divert
these timbers to another use ( cooperware ) or sell them and buy other fir wood with the
money. Sometimes estovers may have special uses through custom. For instance, there was a
custom of the manor of Ashenhurst, Sussex that when the Lord felled or sold timber trees, the

Lord had only the timber, and the poor tenants had the branches for estovers to be burnt in the
122

tenements. The custom was upheld in court and judged that the Lord should have
maremium ( main timber ) and the tenants should have residuum - ( the boughs and
branches).

Some rules of sale also apply to commons. For example, it was stated in Wyat Wyld's Case
(1609) that if a commoner purchases land in which he has common appendant, the common
shall be apportioned while if it is appurtenant, the rights will become extinct. The appurtenant
right is not severable because it wholly belonged to a house by prescription and the commoner
can not make whole the thing that is several. Where the Lord has sold off part of the manor,
although the land had become severed from the manor and was no longer part of it, this did
not affect any rights of common. Similarly, when all copyhold land was enfranchised by the
Law of Property Act 1925 and became freehold, common rights were retained. A further
practicality of the regulation of common rights is the limits of creatures allowed on the green,
known as stinting.

120 Attorney General v Reynolds (1911).
121 Costard and Wingfield's Case (1593).
122 Bishop of Chichester and Strodwick's Case (1613).
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STINTING

Continuing under the background of common rights as a limited and valuable
resource, this section deals with the practicalities of how commons are regulated
and have been in the past.

For many hundreds of years , most pasture rights have been limited in some way in the number
of creatures a commoner is allowed to turn out onto the common or green. This is known as
stinting. Under the CRA, all rights of pasture must be for a certain number of creatures but in
the past, rights were either limited to a definite number or were rights sans nombre. An
attempted case of new stinting in the 18th century failed because of the need for all concerned
to agree to it. For example, at a 5000 acre common in Cleeve, Gloucestershire,' the
landholders agreed to a stint of 2 sheep for every acre in the land, 1 cow for 2 acres and 1
horse for 4 acres. Eleven would not agree to this and it was said that 'a right of common can
not be altered without the consent of all parties concerned therein' In Delabeere v.
Beddingfield (1689), however, agreement to stinting, unlike agreement to inclose did not
need the consent of all tenants, and it stated 'If one or two humoursome tenants stand out and
will not agree, yet the court will decree it

RIGHTS SANS NOMBRE

There is considerable evidence that rights without stint could not in the past exist by law, as
this could lead to the destruction of the common. In a sixteenth century case'* there seemed
to be evidence against rights sans nombre as it states 'Common sans number cannot be
granted for a rich man may surcharge and leave none for the rest of the commoners'. In
Benson v. Chester (1799) it was held that a claim to a common right without stint cannot
exist by law and even an ancient deed of foeffment granting wastes to foeffees to use as they
were accustomed to means a right of common as exists by law, i.e. levancy and couchancy.
Rights sans nombre have occasionally been registered under the CRA,'> although the real
maximum number is also stated.

LEVANCY AND COUCHANCY

A legal right to common sans nombre does not therefore mean a right to depasture unlimited
creatures but is limited in some way. When the common right is appendant or appertenant,
common sans nombre means a right of depasturing so many cattle as are levant and couchant
onit. Levant and couchant ( literally getting up and lying down ) was defined in the late 17th
century as '...so many cattle shall be said to be levant and couchant as the estate will keep in
winter' " When in gross, however, sans nombre means a right for an unlimited number of
cattle provided a sufficiency of herbage remains for all the commoners. A grant of common
sans nombre in gross was held as good in Weekly v. Wildman (1698) but it was also held that
the grantee can not then grant the right over to anyone else. However, the customs need to
appear of themselves to be reasonable, otherwise they will not be good which means a
sufficiency must remain for the other commoners. Sufficiency means the number of animals

1z Bruges et al v. Curwin et al (1706).

124 Smith v. Bensall (1597).
125 For example, ‘Grazing sans nombre at an estimated number of two' on Thorncote Green, Northill,
Bedfordshire. On Mells Green, Somerset 'Sole grazing rights sans nombre (say 80 cattle)’.
126 Dixon v. James (1698).
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which the commoners are entitled to turn out, not the number they have recently been in the
habit of turning out.'” In Chichley v. ----(1658) it was held that common sans nombre can
not be appurtenant to any thing but lands and is called sans nombre because it is only for
beasts levant and couchant and while it is uncertain how many this is as there may be more in
some years than others, it is still a common certain in nature. The principle of levancy and
couchancy was being used in Hatfield Forest in 1574 when the court records stated 'Myhell
Borling keepeth 2 bullocks in ye forest which he did not keep in ye winter nor ought to keep
yem in ye forest, yerfore we amerce him at 20d4.'® The RCCL (1955-58) suggests the
possibility of fraudulent use of levancy and couchancy for it was possible to buy in fodder
from other villages for winter feed and so maintain more creatures on the land over winter,
increasing the summer stint on the common. It was interpreted in Black Mountain, Dinefwr,
Dyfed that s.15 CRA intended to abolish levancy and couchancy and to register a definite
fixed number of creatures.

HISTORICAL DEVELOPMENT

The history of common rights has been described as an increasing limitation of rights to more
sharply defined classes of user,'” a natural response to an increasing population and a fixed
supply of grazing. Long, long ago maybe in prehistoric times, the lands which were later to
become common lands were used, as far as we can tell, for grazing by any who could get to
the land and put their creatures upon it. They were completely unlimited in who could use
them or in the numbers they could turn out as the demands on the extensive lands were small.
Later, in Anglo Saxon times some large commons were for use by the inhabitants of the
county."® Sometimes there was further limitation than to the county by restriction to the
hundred. Hoskins (1955-58, p 150) gives the example of the Domesday reference to pasture
common to the hundred of Coleness in Suffolk. With the adoption of the manorial system of
organisation most commons became limited by user to the inhabitants of the manor, but
possibly without limit to the number of creatures the commoner could turn out. ( Many
commons which formed the boundary between two manors or territories could be grazed by
inhabitants of both by the system of vicinage ). The RCCM (1955-58) gives the example of a
court roll of Bishop's Hampton, Warwickshire in 1482 where 'none of the tenants shall have
more animals in the common pasture than he is able to keep in winter.' This may be the
introduction of levancy and couchancy in the manor or may be a reintroduction. Further
limiting from levancy and couchancy could be a stint or a definite quota of creatures rather
than the variable term of the number which can may be maintained over winter. Under the
Commons Registration Act 1965 levancy and couchancy was practically abolished, and all
grazing rights had to be of a definite number and attached to a certain property individual or
group. The possible development of stinting could take the form of ;"'

127 Robertson v. Hartopp (1889).

128 Rackham (1990).

129 Hoskins (1955-58), appendix II, p 150.

130 For example, Sherwood (Shirewood) Forest in Nottinghamshire means the wood belonging to (for use

of) the county. Hoskins (1955-58) gives the example of Andred's Weald, a common wood in Kent which is

suggested by Anglo Saxon charters that it was common to the whole county of Kent. Similarly, the huge

common of Dartmoor was once common for the whole county of Devon except for the inhabitants of Totnes

and Barnstaple, two boroughs which originated in the mid 10th century. As Devon became an administrative

unit in the mid 8th century, common rights which had previously existed for anyone who could reach them

were then limited to the inhabitants of the county

131 This pattern of development can be illustrated with reference to the parish of Ealing, now in west

London. The VCH volume for Middlesex gives an account of the increasing restrictions of stinting. The

background to this need for stinting lies, as VCH suggests, in the change from arable farming to stock rearing
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This chapter provides a discussion of the law relating to village greens over many centuries. It
is not possible, however, to say which laws are applicable to greens today and which are not.
It is possible to determine which statutes are still in force and which have been repealed,'* but
the workings of statutes are for interpretation by judges as they think suits the case and the
common law resulting from judges' decisions may or may not be followed in later cases
depending on the relative seniority of the courts in which the judge sits. Furthermore, many
cases relating to green and commons have not been judged in modern times and whether 16th
century precedents would be followed today is a matter of speculation.

The historical background to the development of the law and the nature of common rights
provides both a background to the workings of greens in practical circumstances' and a
context to the links between the landscape of greens, farming practices and the legal
framework in which all aspects of greens operate. Its long development and evolution in a
wide variety of local circumstances and the frequent difficulties of understanding ancient legal
practices in the modern world have made this a complex matter. On the subject, Harris and
Ryan (1967 p.v) have noted that the law relating to common land was 'an uneasy combination
of medieval custom and nineteenth century statute, often obscure and tortuous, and
sometimes almost unintelligible without reference to the conditions, now long outdated,
under which it developed .

Although complex, the law is thus an essential framework for the understanding of greens.
The law has had some effect on most areas of landscape and human society but rarely to the
extent which has occurred with greens, for they are now and have been for a long time, in
essence linked in with the law. An illustration of their long-standing legal importance may be

or may lie in the increase in the population of Ealing. The large acreage of open field and the comparatively
small amount of commons implies that the early medieval tenants were predominately arable farmers.
Ealing's farmers later turned towards stock rearing, accompanied by inclosure possibly due to the
consolidation of holdings in the 15th century - the growing activity of Ealing manor court from the early 16th
century reveals tension between arable and pastoral interests. For grazing purposes, common fields and
pasture commons were treated jointly in Ealing. A stint was necessary by 1474 and offenders were frequently
prosecuted. While this could be interpreted as a way of raising funds by the manor rather than a restriction on
limited grazing, repeated exclusions from the 16th century onwards suggest there was a true shortage of
common grazing land. Inhabitants of the neighbouring parish of Acton were excluded from 1520 and
inhabitants of New Brentford and Gunnersbury were excluded from Old Brentford Field, presumably a
common field of the parish. In 1524, residents of Ealing village were shut out of Old Brentford Field and the
people of Old Brentford denied access to Haven Green Common. Tenants using Ealing Common were
restricted in 1525 and 1561. Restrictions were sometimes imposed depending on the status of tenure. From
1528, rights were denied to strangers, from 1615 to lessees of land in Ealing, from 1630 to servants of
inhabitants and from 1652 to out-parishioners. From 1630 until 1697 of later, only those paying scot and lot
were entitled to common grazing, and repeated offences indicate a severe shortage of pasture. The actual stint
was proportional to the holdings in the common field. In 1611 the stint was 1.5 sheep per acre of common
field arable and 3 sheep per acre of common field meadow. Owners of land in Ealing that was not
commonable could pasture 4 sheep and 2 kine but inhabitants of new cottages on the waste had no common
rights. In Bishop's Cleeve in Gloucestershire, stinting was first recorded in the 13th century when the holding
of freehold of 20 acres allowed grazing rights for 2 oxen, 1 cow and a calf. The court rolls suggest that the
stints were unenforceable after 1400, although overgrazing was seen as detrimental to the community, and by
1538 the holding of a yardland allowed a stint of 30 sheep on the common. See Figure 35 for a map of the
arca.
132 See, for example, Halsbury (1991).
123 Chapter 2.3.
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shown by the first statute passed by parliament' in 1236 which was concerned with greens

and commons. Greens form a special class of land which has provided the useful resource of
grazing in a limited area in which there were normally many personal interests, the natural
tendency being to exploit it and use as much as possible rather than leave it for someone else
to take,"’ has meant that regulation has always been necessary whether by local byelaws and
manorial law or by the laws of England. The presence and survival of many greens would not
have been possible without the presence of the law. The national law provides one set of rules
which refer to diverse types of land and transcends greens resulting from planned villages or
ancient, residual features and includes those open spaces in village centres and more loosely
grouped settlements at greens or common edges. The law, both national and local, therefore
provides a theoretical and a practical context for the emergence, management and future
trajectories of greens and as such greens can not be fully understood aside from the
complexities of common law and statute law relating to them. This development of the law
has taken a very long time to evolve and the wide variety of local circumstances into which it
must be placed has led to great complexities. These have to some extent, however, been
simplified by the Commons Registration Act 1965 as shall be discussed in the next chapter.

134 The Statute of Merton 1236, later known as the Commons Act 1236,

135 See Hardin (1963).
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Chapter 2.2

COMMONS
REGISTRATION

Introduction
Scope of Registration
Registers
Process of Registration
Amendment of the Registers
Effects of Registration
Evaluation of Registration

This chapter explores the complicated and often technical procedures of
commons registration as it occurred in the 1960s. The intentions and processes
of getting land registered are explained together with the nature and content of

the registers themselves. There is a detailed examination of the effects of
common law and the precise types of land which could be registered and the
chapter ends with effects of common registration and its evaluation as a data
source for chapter 4.

'The Common Registration Act 1965 was an attempt to preserve [the commons] but it has sadly failed
in this purpose. It is ill-drafted and has given rise to many difficulties. It has been interpreted by the
courts so as to put an unduly heavy burden of proof onto commoners. It set down an unduly rigid
timetable for registration of common land and of rights of common. It made the registers too
conclusive. The power to amend the registers is too narrowly defined.’ Denning (Master of the Rolls)







INTROBDUCTION

Public and national concern over the loss and protection of common land had grown
from the mid 19th century led by the Commons Preservation Society to preserve the
remaining commons as public open spaces. The uncertainty which had developed
in the law of greens and the need for registration was highlighted by a Royal
Commission in the 1950s. This section explains who is responsible for maintaining
the registers and how these authorities have changed over the years.

Commons registration is the general term given to the attempt in the 1960s to compile a

permanent register of all common land and town or village greens then existing in England and
Wales. This was directed by the government and under the force of law,' following the
recommendations of the Royal Commission on Common Land (RCCL) which ran from 1955
to 1958. This was a very large project undertaken on county and county borough level by the
relevant councils.

PUBLIC AND NATIONAL CONCERN OVER COMMON LAND

In the period prior to the Royal Commission, concern over the remaining greens and commons
had been voiced at both public and national level. Following the many parliamentary

inclosures of the late 18th and early 19th centuries, and the huge areas of common land which
were lost, public opinion moved from viewing commons as a source of land into which to
expand existing arable towards a dwindling historic asset and recreational resource which
should be preserved, especially in urban areas. From 1865 the Commons Preservation Society
helped to influence government policy towards the protection of commons as public open
spaces. By the 1950s, legal and practical uncertainty over common land, rights and ownership
led to a Royal Commission enquiry into the subject.” The RCCL made a number of
recommendations concerning the future of common land. The most important one which was
actually carried out was the registration of all common land and town or village greens in
England and Wales ( with a few exceptions - see below ). This was enacted by the Commons
Registration Act 1965 (CRA) and the relevant statutory instruments. The purpose of
commons registration was to compile registers containing three types of information about
each piece of registered land, namely :-

(1) the location and extent of common land and town or village greens

(i) details of any common rights exercisable over them and

(iii) the owners of the land.
The intention was not to have a continuous process of registration with a fluctuating body of
common land, but to compile a once-and-for-all register of surviving greens and commons
which could not easily be altered. There was a period of 3 years in the late 1960s when
registration could take place and following a time when objections could be lodged, the land
was either withdrawn from the registers or finalised. After final registration, the registers

Under the Commons Registration Act 1965 (CRA).

On 1 December 1955 a Royal Commission under the chairmanship of Sir William Ivor Jennings QC
was appointed 'fo recommend what changes, if any, are desirable in the law relating to common land in order
to promofte the benefit of those holding manorial and common rights, the enjoyment of the public, or, where at
present little or no use is made of such land, its use for some other desirable purpose.'
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became the definitive legal documents for the existence of such land and rights. Any land
which failed to be registered during this period for whatever reason could not thereafter be
common land or a village green and any common rights the land may once have had were lost
forever. Registration was quite a detailed process and the main procedure is summarised
below.

UNCERTAINTIES BEFORE REGISTRATION

The RCCL highlighted some of the problems of uncertainty which characterised greens and
commons before registration.’ There were areas of land which were in dispute as to whether
they were common or not. Some were alleged to be common while others claimed the same
ptece of land had no rights exercisable over it. Where the existence of a common was not in
dispute, the ownership or holders of the rights may be uncertain, and normally there was no
easy or sometimes any way to tell for certain. For example, there were commons where the
ownership was in dispute and even commons where the owner was unknown ( not that there
was no owner, but they just could not be traced ). Similarly, with common rights there was
often dispute or uncertainty as to the full extent of rights holders and quite rare to find a
commoner who was aware exactly what his rights extended to and by what authority they
were held. Clearly some kind of legislation was needed to rectify this and make the law
relating to common land more certain and determinable.

REGISTRATION AUTHORITIES

Commons registration was mostly undertaken on a county level. Depending upon where the
land was situated, the registration authorities were the County Councils, County Borough
Councils or the Greater London Council.* The relevant authorities were altered in line with
changes to local government boundaries, the greatest reorganisation being in 1974, The
following tables show the registration authorities responsible for maintaining the registers at
different dates.

Location of the Common or Green 1965-74 Registration Authority
In the GLC area Greater London Council
In a County Borough County Borough Council
In an Administrative County County Council

On the county reorganisations of 1974, register entries were transferred to the new authority
where they were affected by boundary changes.

Location of the Common or Green 1974-86 Registration Authority
In the GLC area Greater London Council
In a Metropolitan County County Council
In a Non-Metropolitan County County Council

At the demise of the GLC and non-Metropolitan counties in 1986, the registration authorities
became the London Boroughs and Metropolitan Borough Councils.

Jennings (1955-58) p 167.
4 Under 5.2(1) of the CRA,
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Location of the Common or Green 1986- Registration Authority

In the GLC area London Borough Council
In a Metropolitan Borough Metropolitan Borough Council
In a Non-Metropolitan County County Council
There are now ENGLAND WALES
County Councils 39 6

Metropolitan Boroughs 36 -
London Borough Council 32 -

This makes a potential total of 214 registers kept in 107 locations throughout the country ( in
addition to those in Wales ), although some of the smaller registration authorities have no
common land or village green - for example, London Borough of Kensington and Chelsea. In
cases where the land cuts across political boundaries and falls within two registration
authorities, they may agree between them for just one of them to register the land’

SCOPE OF REGISTRATION

While some land is excluded from registration, the attempt was to record details of
common land and town and village greens and any common rights they had and
who the owners were.

The results of commons registration form the data set used for the national distribution maps
in chapter 4 and for this reason alone it is important to be aware of exactly what types of land
have been registered. The first part of this chapter, therefore, is concerned largely with a
detailed examination of the types and categories of land which were capable of registration for
while the statutory definitions of common land are relatively simple, there has been a large
amount of common law which has developed relating to a great variety of local circumstances.
The background and details of the law are also discussed in relation to ownership and
common rights which were also registered. Registration primarily involved a formal recording
of 'facts' already in existence concerning the areas of land involved, the precise rights
extending over them and the persons or corporations possessing these. It begins with certain
types of land which were excluded from registration.

EXCLUSION OF REGISTRATION

While it was intended to register all common land in England and Wales, a few exceptions
were made because they were already covered by specific legislation® but there was also a
provision to exempt other land under certain conditions.

CRA s. 2(2).
6 The New Forest, Epping Forest and the Forest of Dean CRA s.11(1). The New Forest already had
records and the Forest of Dean was considered not to be true common but rather grazing by sufferance of the
Crown, See Langdon-Davies (1967).
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For the Minister’ to approve an application for exemption, the land needs 3 conditions® :-
(1) It must be regulated by a scheme under
(a) Commons Act 1889°
(b)  Metropolitan Commons Acts 1866-1898"
(¢)  Alocal Act"
(d) An Act confirming a provisional order made under the Commons Act
1876
(1) The land must have had no common rights exercised over it for at least 30
years
and  (iii)  The owner must be known."

LAND
Turning from what was exempt from registration to the definitions of the land which could be
registered, the intention was to record both common land and town or village greens. For the
purpose of registration, common land meant

) Land subject to common rights

(i)  Waste land of a manor not subject to common rights.” It is clear from this that
some land which could be registered as common even though there were no common rights
exercisable over it. The precise definitions used under the Act determined which types of land
could be registered and which could not. A detailed examination of these is therefore essential
especially as the registers form the data set used in chapter 4.
Town or Village Greens, on the other hand were defined as

'Land which has been allotted by or under any Act for the exercise or recreation of the

inhabitants of any locality or on which the inhabitants of any locality have a customary right
to indulge in lawful sports and pastimes or on which the inhabitants of any locality have
indulged in any sports and pastimes as of right for not less than twenty years.' From this
definition it is clear that many recreation grounds will appear in the village green registers,
most of which will not contain 'green space'.

What constitutes 'pastimes' in registering town and village greens has been a subject of debate
at registration. The following activities were judged to amount to 'pastimes’ indulged in ‘as of
right'"*

. unaccompanied local children playing, picnicking, fishing in a pond, collecting
bulrushes and picking mushrooms;
. local children accompanied by adults playing, gathering blackberries, and studying fish

and plant life;

7 At the time of registration the Minister was the Minister of Land and Natural Resources. Today, the

government official concerned with granting exemptions and permitting inclosure is the Secretary of State for
the Environment or the Secretary of State for Wales in the case of a Welsh common.
8 CRA 5.11(3). This section of the CRA came into force on 1 Jan 1966 by virtuc of The Commeons
Registration Act 1965 (Commencement No.1) Order 1965 (SI 1965/2000).
? This Act allowed local authorities to draw up schemes to regulate and manage commons.
The object of the Act was to establish local management on London's commons with a view to
drainage and improvement, and byelaws and regulations.

Certain local Acts govern the regulation of particular commons, for example the New Forest is
controlled by the New Forest Acts 1877-1970
12 The person who holds the legal estate in fee simple.
13 CRA 5.11(3).
1 White Lane Pond, Four Doles and Clay Pits, Thorne and Stainforth, South Yorkshire (No. 1).
Similar to legal cases, Commissioners' decisions are referenced by bold italics.
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° local adults picnicking, fishing in the pond and taking dogs for walks. In a similar
case, however, the Commissioners decided that walking with or without dogs, along strips
of land following the course of a public footpath was not 'indulging in sports or pastimes
as of right'” But in another case' it was held that the pastime of idling by a river is
within the definition of a customary right and may be proved by walking, fishing and

picnicking on the foreshore.

COMMON RIGHTS

While it has been noted that common land need not have any common rights to be registered,
where land has common rights it was necessarily common land and it was intended to record
details of such rights. Common rights could be registered over both common land and town
or village greens. The nature of common and associated rights have been discussed in chapter
2.1 but for the purposes of registration, common rights include rights of common, rights in
common, sole and several rights and cattlegates, beastgates etc. Rights held from year to year
or for a term of years, however, were excluded.”” Rights can not be registered or exist on
their own without a proper entry in the land section, as held in a case in Humberside,' where a
High Court order in 1976 deleting the land section also caused the rights to be deleted.

OWNERSHIP

The last of the three types of information falling within the scope of commons registration was
details of the ownership of the land. Claims to ownership of common land and town or village
greens could be registered except where the ownership was already registered under the Land
Registry Acts 1925, 1936 and 1966."

Unclaimed Ownership

Many commons and greens which were registered had no claims to ownership and the owner
could not be traced. In this case, the land came under the protection of any local authority” in
whose area the land was situated.”” This gave them the same powers of protection against
unlawful interference of the land as if they were the owners.”” There was, however, a
provision made for a future Act of Parliament to dispose of the ownership of common land in
some way but this has not yet been fulfilled. Where greens were registered but no one claimed
to own them (as happened in many if not the majority of cases), the Commons Commissioners
held a hearing in the local area at which any late claimers were given a final chance to make
themselves known >

River Don and its Banks (No.1), The.

Foreshore, The East Bank of River Ouse, Naburn, Selby district, North Yorkshire.

7 CRA 5.22.

Crowle Waste, Boothferry District, Humberside.

v CRA 5.4(3).

GLC, County Council, County Borough Council, London Borough, County District, Parish Council or
Borough Council included in a Rural District - (CRAs.22).

2 CRAs9.

2 R. v Teignbridge Borough Council.

B For instance, at Shincliffe, County Durham, the village green had been finally registered but no one
had claimed ownership. The hearing was held in Durham on 1 July 1980 but no one attended it. The
Commissioners decided ownership should pass to Shincliffe parish council (Shincliffe, Durham).
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WHAT CAN BE REGISTERED AS COMMON LAND

Many local conditions and circumstances have complicated the matter of exactly
which types of land could and could not be registered. Commons registration
caused a great increase in the body of common law relating to this.

The Commons Registration Act 1965 defines common land as being either

(i) Land subject to rights of common

(it) Waste land of a manor not subject to rights of common.
The Act specifically excludes land which forms part of a highway or town or village green.
Where a village green has common rights exercisable over it, it can not be registered as both
common land and village green but only one or the other. In practice, some have been
registered as village greens due to their morphology and location within a village, and some
have been registered as common land due to their common rights. From these simple
definitions, a great variety of local circumstances and different interpretations has caused
difficulties in deciding what these definitions mean regarding the land on the ground. Waste
land of the manor has proved particularly difficult.

LAND SUBJECT TO RIGHTS OF COMMON

This is the common law meaning of common land.>* Registerable rights include those rights
exercisable at all times or only during limited periods and include cattlegates or beastgates (‘'by
whatever name known' ) and rights of sole or several vesture or herbage or of sole or several
pasture but does not include rights held for a term of years or from year to year.”” Vicinage
was held to be not a true right of common and therefore not registerable on a Cornish
common.”® This has since been reversed by a recent decision and vicinage rights may now be
registerable. When local circumstances led to difficulties in interpreting the broad statutory
definitions, disputes were taken to the Commons Commissioners” whose decisions have
added the detail of common law to the above statutory definitions. Their interpretations of the
CRA in numerous different local circumstances have generally been followed in later cases
thus adding to the body of law. These variations in local circumstances pose further questions
concerning the exercising and character of the common rights. These have been summarised
below and show what types of land could and have been registered and therefore get legal
status and protection as common land or village green.

Rights of common over the registerable land must be exercisable at the time of registration
(although they need not actually be exercised ). Land over which common rights have been
suspended for any period is not land subject to rights of common, and can not therefore be
registered”® but if the rights become exercisable again, they can then be re-registered.”
Furthermore, the nature of the common right must be a true right and not just an agreement.
In an example in North Yorkshire,” land once in common ownership was split into three plots
but not fenced. All the owners grazed cattle over all the land but it was decided that this was

24
25
26
27

The definition before the CRA as used by judges but without any formal statutory definition.
CRA 5.22(1). The precise meaning and nature of these rights is discussed in chapter 2.1.
Re Cheeswring Common, Henwood Common and Longstone Downs, St. Cleer, Cornwall.
Judges appointed to deal with disputes regarding the registration of greens and commons.

2 Gwaun Cae Gurwen, part of Pendle Rfedwen and part of Mynydd Uchaf.
2 CRA 5.13.
30 Re The Black Allotment, Muker, North Yorkshire (No.1).
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grazing by agreement and not a right of common and therefore not registerable. Where rights
depend upon a supply of natural produce which has been exhausted, they are prevented from
being registered. For example, a right of turbary in Suffolk’ had been recognised since 1829
and although exhaustion of the supply of turf did not extinguish the right which continued in
respect of wood suitable for fuel, the right was not registerable under the CRA. Straying
rights are not registerable rights,*” neither are rights to sail on the land. >

Highways

While commons and greens in the past typically had tracks or roads crossing them and were
normally considered part of the common, the law recognises them as separate items. Land
which forms part of a highway was excluded from registration as a common ( although
land may be registered as both highway and town or village green - see below ). Deciding
exactly what constitutes a road or where the green or common ends and the highway begins
can be difficult. On a village green in Hampshire™ it was held that mowing six foot strips at
the edge of the green by the County Council as highways authority was not enough to
establish they were highway. In Cornwall, a muddy lane along which cattle passed and
occasionally ate grass was not a highway and therefore not excluded from registration.** Land
over which common rights exist and is let or the rights licensed to others can still be registered
whether the payment is in money or other forms.* For example, a piece of common land in
Wales®” which had been let to a series of tenants since 1926, licensed others to graze there and
was registerable as common land. Whether the payment received for the licence was in money
or kind did not prevent the land and rights being registerable. Furthermore, the common rights
making the land registerable need not be in use as long as they have not been abandoned. For
the right to be abandoned ( see above ) it must be proved not only that the right has ceased
but also that the holder never intends to use it again.”® Prescriptive rights of estovers and
turbary were registerable rights in common, whether or not the commoners actually used them
or not.”” Land which has the characteristics of a green or common but which is also a pound
may be registerable.*

WASTE LAND OF A MANOR

This second statutory definition of common land has caused a number of problems. It is often
difficult to decide whether or not the waste land is 'of a manor' and if separation from the
manor and subsequent reacquisition does or does not make it waste of the manor. The
deregistration of common land which became severed from the manor after registration

3 Re Hurst Fen, Holywell Row, Mildenhall, West Suffolk.
32 Re Walkhampton Common, West Devon.
3 Re Gallows Point, Beaumaris, Ynys Mon Borough Council (Alfred F. Beckett v Lyons (1967)

aPplied). The precise nature of sailing rights is unknown.

> Re Medstead Village Green, East Hampshire.

33 Re Higher Predannack Downs, Mullion, Cornwall (No.2).

36 Re Bury Field, Newport Pagnell, Bucks; Davies v Davies (1974) followed (means that the court was
bound by a previous decision where the facts were materially the same).

37 Re Twm Barlwm Common, Risca and Rogerstone.

3 For example, in Hampshire a right of common had been exercised from time immemorial until 1942
when the land became Blackbushe aerodrome. It was decommissioned in 1960 and became Blackbushe airport
where legal restrictions prevented the commoners exercising their rights and so no intention to abandon the
rights could be established. Re Yateley Common, Hampshire; Arnold v Dodd (1977).

9 Re Brookwood Lye, Woking, Surrey (No.1).

Re The Pound, Compton Dando, Somerset. A pound is a small inclosure, often on the village green
where creatures which are not permitted to graze can be imprisoned by the Lord or his steward until a fine is
payed to amerce the wrongdoing,

40
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became controversial in the 1980s causing a conflict of interests between profit for the owner
and the interests of the public as it had the potential to deregister large amounts of common
land against the intentions of the CRA and recommendations of the RCCL. The two main
areas of contention at registration were whether the land was actually 'of a manor' and if so if
it was waste or other land such as demesne or customary freehold.

Local Inclosure

Any land which had been redistributed, allotted or remains unallocated under an Inclosure
Award can not be regarded as waste of the manor.*' Land can not be considered manorial
waste where its status as waste of the manor or common land has been abolished by private
Inclosure Act® or where it has been allotted as a public pond or watering place *

Cultivation

Where the waste has been used for purposes other than common grazing, the question arises
of its conversion to demesne and at what point it can be considered to have been cultivated.
Waste of the manor can certainly become demesne land by approvement (inclosure ) but
simply cutting the grass does not amount to cultivation. In Re Britford Common (1977),
cutting grass for hay or silage on waste of the manor amounted to taking the natural produce
of the land without altering the status of the waste to demesne. On another common,
however, similar action was held to amount to cultivation, for at Bromley in London,* rights
of common had been abandoned and operations by the commons conservators to prevent the
land becoming overgrown was decided to amount to cultivation and could not be waste of the
manor. As may be expected, more intense alteration of the waste normally converts it to
demesne land which can then not be registered. On Rush Green in Suffolk,* since 1932,
hedges on the waste of the manor had been trimmed and the grass burned and the land
ploughed in 1969 and left fallow for 2 years. Previously, since 1932, the hedges had been
trimmed and the grass burned. The Commons Commissioners decided that ploughing and
cropping converted the land from waste into demesne land. On the question of demesne
reverting to waste, there was no authority. The Commissioner suggested that as land which
ceases to be parcel of a manor by severance ( see p. 77 ) does not become parcel again by
subsequent purchase of the Lord of the Manor, it follows that waste of the manor does not
include land which has gone out of cultivation at a known time.* If this were not the case,
however, and demesne could revert to waste, it could only do so if the Lord of the Manor
abandons his rights to it as demesne land which he acquired by approvement which would take
20 years. This would seem to be in direct conflict with an earlier decision by the
Commissioners in Re Chewton Common, Christchurch; Borough of Christchurch v
Milligan (1977) where the waste was severed from the manor in 1804 and subsequently
reacquired. It was held that the land was registerable as common land because it was waste

land at the time of registration and had formerly been part of a manor. In addition to demesne
41

For example, in Re Lord's Waste, Winterton-on-Sea, Norfolk, waste of the manor which was
inclosed by local Act in 1805 and allotted to the Lord of the Manor ceased to be waste of the manor. Similarly,
unallocated lands from a local Inclosure Act 1806 were decided not to be waste of the manor. (Re Land to the
West of Geldeston Lodge, Geldeston, Norfolk (No.2)).

2 For example, an Act of 1807 in the casc of Re River Common, Dover, Kent.

“ As in Re The Pond by Little Moseley Lodge, Hughenden, Bucks.

4 Re Chiselhurst and St. Paul's Cray Commons, Bromley, Gt. London.
45 Re Rush Green, Harleston, Suffolk.

46

This raises the question of how much waste has been ploughed in the past. It has been suggested (e.g
Parry 1978) that much marginal land came out of cultivation during the onset of less favourable climatic
conditions in the Middle Ages. Did this become known as the waste ?
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land not being waste, customary freehold can not be waste of the manor as it is not part of the
manor.”’ This leads to the question of land being parcel to the manor or not.

Severance from the Manor

When part of the waste is sold or the Lordship title is sold without the land, the waste
becomes separated from the manor and it may be argued that the land is not waste of the
manor. For a discussion of this matter, see p. 77.

WHAT CAN BE REGISTERED AS VILLAGE GREEN

The CRA* defines town and village greens as being

(1) Land which has been allotted by or under any Act for the exercise or recreation
of the inhabitants of any locality, or

(i1) Land on which the inhabitants of any locality have a customary right to indulge
in lawful sports and pastimes, or

(i) Land on which the inhabitants of any locality have indulged in such sports and
pastimes as of right for not less than 20 years.
All three definitions emphasise exercise, recreation or sports and pastimes and require it to be
for the inhabitants of the locality. To demonstrate some of the practical problems of the
inclusion and exclusion of specific pieces of land, an example is given concerning each 'limb' or
section of the above legal definition.

FIRST LIMB
The first limb of the statutory definition (i.e. (i) above ) deals mainly with land set aside for
exercise or recreation under local Inclosure Acts. Land acquired under the Public Health Act
1875 for a public pleasure ground was held not to be 'allotted’ to get a definition of a town or
village green *

SECOND LIMB

Where evidence went back before 1914 for the use of a Northamptonshire green for fairs,
feasts, concerts, hunt meets and sporting events this was considered sufficient evidence for a
customary right for the inhabitants to indulge in sports and pastimes on it and could therefore
be registered as a village green.®® A custom for the inhabitants to erect and dance around a
maypole fell within the definition of a town or village green.*

THIRD LIMB

Under the third limb, the sports and pastimes must have been exercised ‘as of right. Under
common law, to establish a local custom, the custom must have been exercised nec per vim,
nec clam, nec precario (peaceably, openly and as of right). For a right to be nec per vim, nec
clam, nec precario, it must not be exercised by permission. For it to be exempt from
registration by failing to be used as of right, the permission to use the land must be a reality
and it must be clear that the act will not be done unless permission is obtained.”> Where sports

47 Re 655 Acres at Portland, Dorset (No.1).
48 s. 22(1).

9 Re The Downs, Herne Bay, Kent,

50 Re Devon Ox (Green), Kilby, Northants.

51
52

Re The Village Green, Shillingstone, Dorset.
Re Rodmersham Green, Swale District, Kent.
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and pastimes took place through the induigence of landowners and not as of right, the land
could not be registered.”

Unlike common land, town or village greens may include part of a highway > In a Norfolk
village,™ eight grassed islands surrounded by metalled road formerly used as a market site
were capable of being registered, even though they were both part of a highway and a town or
village green. The use of the land must be made with authority in order to use it as of right.
At Doddiscombleigh in Devonshire,” land had been diverted from the highway to form public
gardens. As the highway was diverted without authority, the land could not be used for sports
and pastimes as of right. Where it had been established that a long usage of land has been of
right and is capable of existing as a custom ( by being confined to the locality ), the origin is
assumed to be from time immemorial and once established, can only be removed by statute’’
and can not be lost by disuse or abandonment. Land may become registerable which has
become part of the green by slow accretion.® For example, in Amport, Hampshire,” part of
the green upon which the village hall had been built remained part of the green and was
therefore registerable. This was because before it was built, the parishioners had a customary
right to indulge in sports and pastimes on it, a right which could only be removed by nothing
less than an Act of Parliament. Turning from the definitions and conditions of registration,
there now follows a description of the registers themselves and the types of information which
can be found in them.

REGISTERS

The content and appearance of the registers, together with the matters of public
access are dictated by the law.

ACCESS

All details of land, rights and ownership which were recorded under the CRA are kept in a
number of registers with separate registers for town or village greens and common land in
each registration authority. The registers are kept and maintained by the registration
authorities and must be open to public inspection ‘af all reasonable times'*® Alternatively, an

official search may be made by the registration authority upon payment of a fee.®!

53 Re Mill Green, Wargrave, Berkshire.

34 Re Land in North Street, Hundon, Suffolk; Re Kings Norton Village Green, Birmingham.
33 Re The Greens, Burnham Market, Norfolk.

36 Re The Triangle, Doddiscombleigh, Devon.

37 New Windsor Corporation v Mellor (1974).

38 Re Harrold Green, Harrold, Bedford RD, Bedford.

» Re The Village Green, Amport, Hampshire.

60 CRA 5.3(2).

ol In practice, however, access to the registers is not always as straightforward as it should be. On a
visit to inspect the registers of nearly every registration authority in England, most County Councils allowed
inspection immediately or within a few minutes without an appointment (Humberside and Worcestershire
being the main exceptions). In the London Boroughs, however, access was often initially refused completely,
sometimes in a very unhelpful way. A copy of the legislation was normally enough to gain access where the
registers could be found - several London Boroughs admitted to having lost them (this is bad where the
registers provide the definitive documents for the existence of common land) or not knowing of their existence.
What constitutes a reasonable time may be open to debate. In the less helpful authorities, some claimed that
an appointment was necessary to inspect the registers. It would seem clear that any time during office hours is
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CONTENT

The content of the registers i1s governed by the Commons Registration (General)
Regulations 1966. There are separate registers for common land and town or village greens.
Each one consists of four parts - a general part, a register map, as many register units as there
are registrations and supplemental maps if needed. Dealing with these points in turn :-

GENERAL PART

The general part contains details of any agreement under s.2 of the CRA ( where land falls in
2 registration authorities ), any excluded land under CRA s.11 ( see p. 60 ) and transfer of
land between authorities other than under s.2.

REGISTER UNITS

Each register unit consists of 3 sections called the /and section, the rights section and the
ownership section” and are on standard green forms ( 16" x 14" ) supplied by HMSO. The
land section contains details of the registered land and where it is situated. The rights section
has, where applicable, details of common rights exercisable, the names and addresses of the
people who registered them, the capacities in which they applied and a description of the land
to which the rights are attached ( unless held in gross ( see chapter 2.1 ) in which case the
name of the holder is recorded ).** The ownership section contains the name and address of
those claiming to be the owner(s) of the land. If the land is already registered under the Land
Registry Acts 1925-66 ( the registration authority should have been notified by the Chief
Land Registrar if it is ) this will be noted in the ownership section of the register® but the
owner itself will not be noted. The Act provides regulations for the precise way in which the
registers should be kept. The rights section should be placed in the register below the land
section and above the ownership section,*® the three sections comprising a register unit.*
Each entry should be numbered and kept in order with a CL or VG prefix depending on
whether the land is a common or village green.”’

OTHER ITEMS

The regulations® made provisions for other items to be mentioned in the registers, namely;
Matters Affecting the Public

Where regulated land® is registered, the registration authority have the option to enter a note
of the regulation in the land section if no one else applies to do so but must do so if an

the minimum reasonable time for inspection without an appointment
62 SI1966/1471 5.4(5).
b Rights in gross are not attached to plots of land or houscs but belong to people.
i SI1966/1471 5.21.
6 S11966/1471 5.10(2).
66 SI 1966/1471 5.10(3).
67 SI11966/1471 s5.10(5). Most registration authorities have their registers arranged properly. Kent
would seem to be the main exception. Each register unit is filed in a separate envelope which impedes fast
data access for some purposes. While it may suit the council for their purposes of doing local searches, the
purpose of the register is to provide conclusive evidence of common land, greens and rights and should be kept
in the order specified by the regulations.
68 The Commons Registration (General) Regulations 1966.
6 Regulated land is either (i) land under the control of schemes of Part 1 of the Commons Act 1899,
Metropolitan Commons Acts 18366-1898, Acts confirming provisional orders made under the Commons Act
1876, local Acts regulating the land or under the limitations and conditions imposed under proviso (b) to
s.193(1) of the Law of Property Act 1925.
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application is made by any person charged by law with the management or regulation of the
land.”

Charitable Interests
Where the registered land is held for charitable purposes, a note must be entered of that in the
lands section on application by the owner or charity trustees.

Private Rights and Interests

Private rights and interests appear in the land section of the register ( normally on the reverse
of the sheet ) on application of persons claiming to be entitled to them.” Such rights and
interests may include

) Easements

. Profits a prendre other than common rights

e Rights and interests of the Lord of the Manor ( in that capacity ) other than ownership
. Ownership of minerals and rights incident to them where the ownership of the minerals

in or under the land is severed from the ownership of the surface
Rights of lessee or licensee under any mineral lease or licence
Rights acquired by statutory undertakers for the purpose of their undertakings
An example of these other items which may be registered can be seen from Langford
Green in Somerset. The register states that Sir John Vernon Wills...claims such rights as may
be possessed by the Lord of the Manor of Wrington and which were expressly reserved to him
by the Commons Regulations (Burrington) Provisional Order Confirmation Act 1911.
These include:-
(1) Ownership of the soil of the common
(2) Rights in respect of timber, furze, fern, plants and grass growing and being thereon and
the stone, sand, gravel, clay and other minerals under or on the common
(3) Right of sporting on the common
(4) Rights to the streams of water on the common
(3) Rights to develop caves in or on the common
(6) Right to plant trees

Area of the Land

Where land is finally registered, the area of the land in hectares should appear in the register (
but frequently does not ) and should be updated by the registration authority if the area
changes.”

Chapter 4 highlights some of the shortcomings and regional variations that have occurred
during registration. In order to understand some of these imperfections, it is necessary to
examine the precise processes involved during registration.

(ii) land regulated under the Inclosure Acts 1845-1882,
Namely the owner, the common rights holder or the Church Commissioners if any part of the land or
rights belong to a vacant ecclesiastical benefice of the Church of England.
n Or the Church Commissioners on behalf of a vacant ecclesiastical benefice, as above (SI 1966/1471

70

s.24).
& S11972/437 s.6(1). Many registration authorities have failed in their duty to supply information on
areas. Some, e.g. Wiltshire County Council know of the regulations but are not prepared to comply with them.
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PROCESS OF REGISTRATION

The time limits and detailed process from provisional to final registration are
examined, dealing with matters of objection and responsibilities of the registration
authorities. Certain qualifications must be met before a successful application can

be made.

PERIOD OF REGISTRATION

The time limits and series of procedures which the law laid down are listed in appendix 11. A
graphical summary of the time series of common registration can be seen in Figure 7 and the
possible paths and processes involved are in Figure 8. A period of 'not less than 3 years™
was allowed for registration of common land and town and village greens in England and
Wales, after which no land that was capable of being registered as such can then legally be
common land or village green or have common rights exercisable over it ( see below ).
This meant that all such land and rights which existed had to be registered then or be lost
forever. This period was determined as from 2 January 1967 to 31 March 1970 but fixed the
last date for making applications as 2 January 1970.* This was later extended from 31 March
to 31 July 19707 but the last date for applications remained unchanged at 2 January 1970.
The registration period was divided into two parts called the first registration period and the
second registration period.” These were fixed as 2 January 1967 to 30 June 1968 for the first
period and 1 July 1968 to 2 January 1970 for the second.” Applications during the first
period were free of charge, but normally cost £5 during the second period.”® Anyone could
apply to register common land or village greens, but rights and ownership were often limited
in various ways as to who could make the application.

WHO MAY APPLY

Applications for registration of common land and town or village greens could be made by any
person” but applications for common rights could only be made by the owner of the right, or
where the right is attached to land and is comprised in a tenancy of the land, by the landlord,
tenant or both of them jointly. From 9 May 1968, the Church Commissioners could apply for
registration of common rights where the land belongs to an ecclesiastical benefice of the
Church of England.®® Applications for ownership could be made by the person or body
claiming ownership, the Church Commissioners ( as above ) and from 9 May 1968 other
people with evidence of rights to apply as the registration authority may require.*' In practice,
registration authorities dealt with applications from the public who were interested in getting

» CRA 5.2(1).

™ The Commons Registration (Time Limits) Order 1966.
» SI 1970/383.

7 SI1966/1471 5.5(1).

7 SI 1966/1471 5.5(2).

" SE 1966/1471 s.8(2) unless the land, rights or ownership did not become registerable until after the

end of the first period or if during the first period the applicant gave the registration authority proper notice of
his intention to make the application.

” SI1966/1471 5.7(1).
80 SI 1968/658.
B SI 1968/658.
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certain pieces of land registered for whatever reason, or could take the initiative and register
the land themselves.

ACTION BY THE REGISTRATION AUTHORITY

Before the start of registration ( 2 January 1967 ) it was the responsibility of the registration
authorities to publicise the forthcoming registration. The appropriate registration authority
was obliged to display and publish at least twice in a local newspaper ( with at least a 7 day
interval ) a standard notice of the procedure of registering land and the warning of possible
loss of unregistered rights and land.* On receiving a valid application for the registration of
common land, the registration authority entered the details in the register and should within 4
weeks have sent a copy to every concerned authority.”> Where common rights affected any
coal or anthracite, the registration authority was required to give details to the National Coal
Board.*

OBJECTIONS

Where land or rights were applied to be registered, it was thought suitable that there should be
adequate opportunity for objections to be made before the registration was finalised.
Objections to the content of land, rights or ownership in the registers could be made during a
period of 2 years after provisional registration had ended. The first objection period ( for
objections to first period registrations - those made before 1 July 1968 ) was from 1 October
1968 to 30 September 1970 and the second objection period ( for objections to second period
registrations - those made after 30 June 1968 ) was from 1 May 1970 to 30 April 1972 %

WHO MAY OBJECT
Anyone may object to land which has been provisionally registered as common or village
green or to rights over the land or to the provisionally registered owner.

WHAT COULD BE OBJECTED TO

Objections could be made in the belief that the land was not common land or town or village
green. Objections could also be made as to the provisionally registered owner or the existence
of common rights, or their type, extent, numbers etc. Whatever the objection may be, it must
have related to the state of affairs at the date of registration - any change since then should
have been rectified by an amendment rather than an objection ( see below ). Objections may
relate to only part of the land, and where they do, it is not up to the Commons Commissioners
to give judgement about the whole of the registered land, but only the part that is objected
t0.*

82 S1 1966/972.

8 SI 1966/1471 s.11(1).

34 SI 1966/1471 5.9(2).

8 SI 1968/989 s.4 Objection forms (Form 26) were available from 15 August 1968 from the

registration authorities free and post free. ( SI 1968/989 ss.5-7).
86 Re Kingston North Common, Ringwood (No.1), Re Sutton Common, Wimborne (1982) considered
(means this previous decision was considered but was not followed or appliced etc.), Re West Anstey Common
(1984) followed.
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ACTION BY THE REGISTRATION AUTHORITY

On receiving an objection on the appropriate form,* the registration authority was required to
note the objection in the register and give notice to any holders of common rights.*® Due to
the finality and intended permanence of commons registration, it was intended to fully
publicise what was going on and make sure all interested parties knew which land had been
provisionally registered and to allow them the voice to object. At the end of the first
registration period it was the registration authority's responsibility to publicise which land had
been provisionally registered and to give information about objection facilities.* This had to
be done by 30 September 1968 for first period registrations and by 30 April 1970 for
registrations in the second period.” It was essential for the registration authority to publish a
brief and accurate description of the land, for if they did not it may have prevented the
registration becoming finalised.”

Figure 1 shows the possible paths of the processing of land which had been provisionally
registered. During the objection period, there were two possible outcomes for the
provisionally registered land. The land ( or rights or ownership ) could be objected to or it
could remain with no objections in which case it became finally registered at the end of the
objection period”” ( 30 September 1970 and 30 April 1972 ). If objections to provisionally
registered land were made during the objection period, there were a number of possible
outcomes. Firstly,” the objection could be withdrawn before it had been referred to the
Commons Commissioners, in which case the registration became final at the end of the
objection period as if no objection had been made, or the objection could be maintained. In
this case, the application for registration could be withdrawn and the registration cancelled, or
the registration and objection both remain at the end of the registration period. Where both
registration and objection remain in this way, the matter must be referred to a Commons
Commissioner to decide. Once the matter has been referred to a Commissioner it is then too
late to withdraw the objection and he must inquire into it ( as held in Mynydd Preseli ). For
both registration periods there was a period beyond the end of the registration period when
objections could be withdrawn and registrations cancelled, although no further objections
could be made. This became the earliest date at which disputes could be referred to a
Commons Commissioner and was set at 1 January 1971* for first period registrations and 31
July 1973 for second period registrations.”

CONFLICTING REGISTRATIONS
It was possible for applications to have been made to register a piece of land as both common
land and village green which was known as a conflicting registration, showing that the

87 Form 26.

8 SI 1968/989 ss.5-7.

» This should have been done by publishing in one or more local newspapers and in the London
Gazette, displaying notices on the registered land and informing any other local authority in whose arca the
land was.

i ST 1968/989 5.3.

o For instance, in Smith v East Sussex County Council (1977), the notice of registration described the
land CL 116 as an addition to CL 108 which geographically it was not. The owner was ignorant it had been
registered and as he was not able to object, 5.7 did not make the registration final as no one seeing the notice
would have reason to believe the land concerned was included in the notice.

92 CRA s.7(1).

5 As in Mynydd Preseli.
o See notes to SI 1968/98.
9 SI 1973/815.
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statutory definitions do not cover every local circumstance. For the purposes of registration,
this counted as an objection to the registration of the land but not to any common rights over
it. As the notes to SI 1968/989 explain, if, for example, you think that provisionally registered
common land should be a town or village green but you do not wish to object to the common
rights over it, the correct action would not be to object to the common land but to apply to
have it registered a town or village green, causing a conflicting registration which would need
to be referred to a Commons Commissioner to decide.”

COMMONS COMMISSIONERS

The Commons Commissioners are a series of barristers or solicitors with at least 7 years
experience appointed by the Lord Chancellor to deal with disputes relating to common
registration. At a disputed hearings, the Commissioners were required to take into account
events which had occurred since provisional registration when voiding or confirming the final
registration,” for it was the state of affairs at the time of final registration which was
important, not the state at any other time.”® As may be expected with such a large-scale
national undertaking, the system of registration was open to abuse and a few people tried to
register land which they knew was not really common or green. Where such applications are
discovered and objected to, they may be judged to be frivolous and the costs of any hearing
could be awarded against the applicant. *

FINAL REGISTRATION

After the relevant objection period ( if no objections are made or if they are subsequently
withdrawn ) or after a decision to allow registration by the Commons Commissioners ( in
cases of disputed registration ) the land became finally registered. Once finalised in this way,
appearance in the registers of land and common rights provides conclusive evidence of their
existence under s.10 of the CRA and there are very few circumstances where the registers can
be amended.

% CRA s.22 Exclusion under s.22(1) of registering land as common land and village green was upheld

in Re The Green, Wrea Green, Ribby with Wrea, Fylde RD, Lancashire.
77 Re Merthyr Mawr Common (1989); Knight v Ogwr Borough Council (1989).
% Cefn Hirgoed and Hirwaun Common.
i For example, at Haythorn Common in Dorset, (Haythorn Common, Horton, Dorset 1972, (reported
in Campbell (1972)) an application had been made of common rights of pasture, estovers, turbary, herbage, the
right to keep 4 beehives and collect fuel wood, leaf mould, bracken, sand, gravel, berries, nuts, moss and
heather. An objection was made and the Commons Commissioners held a hearing. The applicant did not
appear at the hearing and produced no evidence. The claim was found to be frivolous and the applicant had to
pay the objector's costs.
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AMENDMENT OF THE REGISTERS

The law is very rigid about the registers providing conclusive evidence of the
existence of greens and commons and amending them is very difficult. They can
only be changed if the land either becomes or ceases to be common or village
green.

The period of registration has now been passed for more than twenty years. Any land that
was capable of being registered at the time can not now be registered and therefore can not
legally be common land or town or village green regardless of its historical or present
characteristics. The registers have been effectively closed since 2 January 1970. If land or
rights which were capable of being registered before this date have not been registered it is
now too late to do so. New common rights can not be registered ( and therefore can not
exist ) over land which is already registered or over land which was not registered but was
capable of being registered before 2 January 1970. It would seem, therefore, that this
prevents new common rights being acquired by prescription over existing ( i.e. registered )
common land. The only way of changing the registers is if land becomes common land or
town or village green since that date or if it ceases to be such land.

REGISTRATION SINCE 2 JANUARY 1970

In such cases, s.13 of the CRA provides the current law for amending the registers where land
becomes or ceases to be common land or town or village green or where rights are
apportioned, extinguished, released, varied or transferred. These are dealt with in turn.

LAND

How land becomes Common Land

As has been noted, common land is land which is subject to common rights or waste of the
manor not subject to common rights.'” As no new manors have legally been created since
1290'" and since the abolition of the manor by the Law of Property Act 1922, no more land
can now become waste of the manor. New land can only become common land if it became
subject to common rights after 2 January 1970 or it becomes 'substituted' land'”> ( see below
) after this date.

Who may apply
Applications for the registration of land which became common land or a town or village
green after 2 January 1970 may be made by any person.

How land becomes town or village green

Land can become town or village green after 2 January 1970 in one of the following ways'”:-
(i) By customary right established by judicial decision
(i) By becoming substituted land ( see below )
(iii) By Act of parliament other than as substituted land

100 CRA 5.22(1).
1 Due to the statute of Quia Emptores 1290.
102 Where common land is removed by compulsory purchase by central or local government, it is
replaced with other land nearby. This is known as 'substituted' land.
103 See notes to ST 1969/1843.
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(iv) By the actual use of the land by the local inhabitants for lawful sports and pastimes as
of right for not less than 20 years.It is now 20 years from 1970 and a few new village greens
have been registered in this way. For example, a small green in Halifax was registered under
s.13 CRA as a new green called Steepfields / The Delph at Hebdon Royal on 8 January 1992.

Supporting evidence

The notes to SI 1969/1843 give some examples of the type of evidence which may be required
to support the registration. Where land becomes common land or town or village green by
local or private Act or Statutory Instrument, the award or other instrument of allotment ( if
any ) is suitable evidence. Where land becomes common land or town or village green as
substituted land, the original or authenticated copy of the compulsory purchase order, order of
exchange or other instrument authorising the exchange or substitution and the instrument (if
any) under which the substitution actually took place will do. Where land becomes common
land by acquiring common rights, evidence as in supporting evidence of common rights is
sufficient ( see below ). Where land becomes town or village green by customary right or by
20 years use, an office copy of an order of court embracing such a declaration will be regarded
as suitable supporting evidence.

RIGHTS
As has been noted above, the only way in which land can become common land ( other than
substituted land ) is if it becomes subject to common rights.

How land becomes subject to common rights
Land can become subject to rights in the following ways'*®:-

1) By a grant by the owner of the land of common nights over it. Why would
anyone do this?

(i) By common rights being acquired by prescription ( long user ). An application
based solely on the Prescriptions Act 1832 will not be admitted and a claim based on
prescription other than under the Act is unlikely to be admitted if the application is objected
to.

(i) By an Act of parliament other than substituted land - unlikely.

(iv)  Substituted land. Such land may be substituted or exchanged for other land
which ceases to be common land under the Inclosure Act 1845,' the Acquisition of Land
(Authorisation Procedure) Act 1946'” or any other Act providing, on the exchange of land,
for the transfer of rights, trusts or incidents attaching to the given land. Substituted land need
not have common rights to be registered as new common land where it has been exchanged
for common land which has been originally registered by being waste of the manor not subject
to common rights. There is no need to apply to have the substituted land registered as it
should be done by the registration authority and any rights will be transferred to the
substituted land.

Who may apply

Applications for the registration of common rights may be made by the owner of the right or
by the Church Commissioners where the right belongs to a vacant ecclesiastical benefice of the
Church of England. In certain cases, the application may be made on the owner's behalf "’

104 From the notes to SI 1969/1843

103 Ss.147-148.

106 Para. 11 of Sched. 1.

107 The notes to SI 1969/1843 give the following examples:- a receiver appointed under s.105 of the
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Supporting evidence

The notes to SI 1969/1943 give examples of the type of evidence required and include:-. The
award or other instrument of allotment where the right has originated from a private or local
Act or Statutory Instrument. Where the right comes from a grant, a copy of that deed or
grant and where it is claimed by prescription, a declaration by a court should be produced if
there is one.

OWNERSHIP

Ownership may be noted in the register of land which is already registered but should not
appear where the freehold title to the land is registered under the Land Registry Acts
1925-66.

Who may apply

Application for ownership may be made by the owner of the land, the Church Commissioners
where an ecclesiastical benefice of the Church of England is vacant or those entitled to apply
on the behalf of the owner ( as with common rights, above ).'"

Supporting evidence
Documents which the applicant would not be obliged to produce to a purchaser of the land
need not accompany the application.'®

REMOVAL OF LAND FROM THE REGISTERS

WASTE OF THE MANOR

As has been noted, land may be registered as common ( this includes some land which is
historically village green ) either by having common rights or being waste land of the manor
without rights. This definition of waste of the manor has caused some problems with regard
to the unwelcome deregistering of common land, for it has been argued, initially with success,
that where land ceases to be waste of the manor it ceases to be common if it has no rights over
it and can therefore be deregistered. There is sometimes a conflict of interest between owners
of common land who feel their land would be more valuable if it was not registered and public
opinion wanting to safeguard the commons. Self-interested landowners could quite easily sell
the manorial lordship of the land while retaining the ownership of the soil of the common
thereby separating the land out of the manor and could then delete the land from the registers.
It was also unclear whether or not land could be considered waste if it had been separated
from the manor in the past and subsequently reunited. Through the course of the 1970s and
80s these problems were resolved.

An early test of this principle was in regard to Chewton Common in Dorset. It was decided in
1977 that land could be considered waste of the manor even if it had been separated from the
manor in the past so long as it is still waste and had formerly been manorial waste.''® In the

Mental Health Act 1959, charity trustees where the common right is vested in the Official Custodian for

Charities and trustecs authorised under s.24 of the Settled Land Act 1925.

108 SI 1969/1843 5.3(6).

109 SI 1969/1843 5.4(2).

1o In 1804 the lordship was sold while the ownership of the soil was retained, effectively separating the

waste from the manor. Although the ownership of the soil and the manor were reunited a few years later in

1811, it was claimed it could not be registered as the land had once been separated from the manor. The court
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case of Box Hill Common in 1979-80,"" this decision was disapproved. This meant that the
judge disagreed with the decision in Chewton Common as the land and the manor had been
separated before registration and in this case not reunited. The land had already been
registered and the court decided it should be deleted and cease to be common land.' In 1989

it was further decided that land could be deregistered if separation occurred after
registration.'” The effect of this decision was to potentially allow the deregistration of a great
deal of common land ( which would include some historic village greens ). The increased
value the land would have by not being common provided an incentive for landowners to
engineer such severances. This process was finally stopped in the public interest by a House
of Lords ruling in 1990 where it was decided that 'waste land of a manor' means 'waste land
now or formerly of a manor' - returning to the original dictum of Chewton Common.'*

In Re Box Hill Common (1980) the owner objected to registration by the local authority as
waste of the manor ( without common rights ) on the grounds that the land was severed from
the Lordship in 1878. The Court of Appeal held that it could not be considered waste of the
manor if severed from it before registration. In a case in Wales'”’ where the common was
provisionally registered as common land with rights in 1969, the land was sold in 1978
resulting in the severance of ownership from the lordship. The new owner then received the
rights of common in 1987 and the Commissioners confirmed both entries. At the appeal it was
decided that as the rights were released in 1987 and deprived as waste of the manor by 1978
severance it was no longer common land. The Commissioners should have taken into account
events since registration and the entry was deleted. This was upheld in Knight v. Ogwr
Borough Council (1989).

found that it was sufficient that the land was waste at the date of registration and had formerly been waste of
the manor. This would in some ways seem to be in conflict with the statute of Quia Emptores 1290 which
had the effect of removing from the manor any land which was sold after this date and preventing the legal
creation of new manors (Re Chewton Common, Christchurch).

Box Parish Council v Lacey (1979), Re Box Hill Common (1980).

The land was registered as waste of the manor by the local authority but the owner successfully
ot;jected on the grounds that the land and the lordship had been severed in 1878,

n In 1978 the lordship was sold, severing it from the ownership of the land therefore taking the land out
of the manor. This was not enough to deregister it because it still had rights of common exercisable over it.
The new lord then received the common rights in 1987 which in effect released those rights by the unity of
ownership and possession ( Common rights can only exist over land belonging to another. See chapter 2.1 ).
It was then deregistered as it had no common rights and had ceased to be waste of the manor since its
severance in 1978 (Re Merthyr Mawr Common). This was upheld in Knight v Ogwr Borough Council

1989).
14

112

Mattingley Green and Hazeley Heath in Hampshire were registered as common land in 1965 as
waste land of Putham manor and Hazell manor. The Lord of both manors conveyed the two manors and
Iordships and all manorial rights, reserving the ownership of the land themselves together with the mineral
and sporting rights. As the land was now severed from the manor, he applied for deregistration as they ceased
to be waste land of the manor. The County Council appealed but the Court of Appeal was bound by a previous
decision In re Box Hill Common (1980) and the council were obliged to accede to the deregistration. A final
appeal to the House of Lords, however, held that the true meaning of 5.22(1) of the CRA was that 'waste land
of a manor' meant 'waste land now or formerly of a manor' or ‘waste land of manorial origin'. Lord
Templeman stated that since no new manors have been created since Quia Emptores 1290, for at least 700
years they have been as they are now 'open, uncultivated and unoccupied' (to quote from the common law
definition of manorial waste).

s In re Merthyr Mawr Common 1989.
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REMOVAL UNDER 1989 ACT

A recent piece of legislation has catered for certain circumstances in which common land was
wrongly registered. The Common Land (Rectification of Registers) Act 1989 allows the
deregistration of bits of private houses and gardens registered by mistake as common land or
village greens. This applies only to dwellinghouses or land ancillary to a dwellinghouse and no
other type of building or land and only those that have been there since 5 August 1945 ( 20
years before the CRA ). In a recent addition to common law on this matter,'"® it was decided
that such houses did not have to be lived in continuously for all of this time.""”

EFFECTS OF REGISTRATION

The registers contain land which is not historically green or common and there are
many greens and commons which have not been registered. The registers have
effectively been closed for over 20 years, fixing them as a reflection of a 1960s
landscape. An enormous number of ancient common rights were lost forever in
1970.

— |

As has been seen in the previous chapter, registration caused the permanent loss of very many
ancient common rights but there is some evidence that it allowed some rights that never
existed to become legal by allowing unsubstantiated claims to pass through final registration.
The effects of final registration were of great and lasting importance. The CRA s.10 states
that the registration of any land under the Act, or any rights of common over it shall be
‘conclusive evidence of the matters registered. This means the registers provide conclusive
evidence of common land and rights in law, a very strong term for even if highly convincing
evidence can be produced that unregistered land is common land or has rights of common
over it ( or conversely that registered land should not be so ), it is not enough to change the
register after final registration. This has meant that the registers have effectively been closed
since 2 January 1970. Many counties, ( for example, Hampshire, Norfolk, Somerset ), have
no registered rights over village greens and now that final registration has passed, the common
rights that they must surely once have possessed have been lost forever ( see chapter 2.3 ),
although it is possible that many had fallen into abeyance long before this. After the end of the
second registration period, it was then too late to register any land or rights which should have
been registered.  In Lancashire,'® the registration authority asked the Commons
Commissioners to direct the authority to amend the registers by inserting a right which should
have been registered during the registration period. The Commissioners had no power to do
so as their powers derived entirely from statute, ( the CRA did not allow this ) and in such

116

7 In re 1-4, White Row Cottages, Bewerley 1991.

In the case in question, four stone cottages were built on Greenhow village green, North Yorkshire as
dwellinghouses in the 19th century and had become derelict. In 1970 they were condemned as unfit for human
habitation. Two had been vacated by then and the other two were vacated in 1972. They were registered as
village green in 1972 and an objection under the new Act of 1989 was refused by the Commons
Commissioners as the houses were neither dwelt in or capable of being dwelled in at all times since 1945. The
Court of Appeal decided the Commissioners erred in law and overturned their decision. The houses did not
need residence and could be derelict, unoccupied or condemned unfit and still be deregistered under the new
Act. 'Used and enjoyed' did not necessarily mean actual use or enjoyment of the garden, garage or ancillary
outbuilding.

ns Newton Fell, Newton in Bowland.
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