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Introduction

This thesis stems from a concern to understand what constitutes social justice in a
world where the social policies, norms and principles which form society and affect
people living together grow ever more complex. Simce people raise differing
normative validity claims about social policies and social organisational principles,
and frequently come into conflict about them, there is an ;urgent need for an
understanding of social justice which addresses the question of the formation of
society.

Although justice has been very widely discussed in Christian literature, there
is still no clear understanding of the concept of social justice. This is so despite the
fact that the quest for social justice at a national and international level has been
a central concern of the Church since its earliest days, arising from the divine
imperative to do justice, and from the Church’s reflection on the concept of justice
in the teaching by Jesus about the Kingdom of God. According to Konrad Raiser,
the conceptual difficulty arises from the fact that the results of intensive ecumenical
reflections on [social] justice "cannot be formulated within the framework of a
consistent theory which integrates convincingly the biblical understanding of jus-
tice and is critically related to the contemporary debate among social philosophers,
political scientists and lawyers".! Raiser’s point is that the ecumenical reflections
of the churches do not amount to providing a substantive theory of justice which

could help to form a just society:

[Ecumenical] reflection is oriented towards searching for ways to over-
come apparent injustice and not so much guided by an ideal concept
which could then serve as a basis to formulate clear criteria for the
building of social order.
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My thesis is a contribution to the search for a conception of justice which will
form a just society. It is based on my contention that ultimately it is the justice of
God which forms society, because the locus of justice rests in God himself,
specifically in the righteousness or justice which is the essence of his nature, and
because scripture and tradition point to the justice of God as a principle in creation,
particularly in the formation of saciety and social order. Justice is this righteousness
mediated through human agency and activity in society which accord with God’s
will. Justice or righteousness in the Judeo-Christian tradition is a highly relational
term, and denotes "right relationship", which is the guiding concept throughout this
thesis.

The kind of society formed by the justice of God is characterised by the
essential nature of that justice - right relationship or, as I interpret it at a societal
level, true sociality. My aim in this thesis is to discover how this might be achieved
under the conditions of modernity, by investigating whether certain modern secu-
lar theories of justice may be mediations of God’s society-forming justice. I turn to
these theories l;ecause I believe that they may provide systematic explications of
the inchoate understanding of social justice in the Judeo-Christian tradition.
Although this may be a bold claim, it is not without precedent. According to H.-H.

Wolf, the WCC’s Uppsala Report recognised that

the church is nowadays being confronted with insights from the Word
of God which are beginning to be realised in contemporary secular
human society or which are being advocated strenuously although they
are not realised to be specifically Christian. This is a challenge to
Christians and puts them to shame for in human society now we see
taking place, albeit fragmentarily, something which Christians have
failed to achieve for themselves and to which they should have devoted
all their energies.3
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Biblical categories, and theology as methodological reflection on these ca-
tegories alone, will not conceive adequately the function of justice in forming
society under modern conditions in advanced capitalist, welfare-state mass democ-
racies. The theological search for a deeper understanding of justice and society is
congruent with that of modern secular thinkers who explore how the social condi-
tions of freedom, truth and justice can be conceived and secured so that a just and
maturely human society can be formed. Political theology, in particular, has the
responsibility of reflecting on the meaning and implications of God’s demand for
justice in the world of which it and the Church are an integral and vital part.

A theological thesis which contends that the justice which forms society is the
justice of God must take into account modern theories of justice and society,
including the philosophical discussions of rationality and its relation to justice,
which form the backdrop to these theories. This necessity derives from the nature
of modern theology as intrinsically correlational, because, in the joint endeavour
with other disciplines seeking a more just society, it makes available its normative
resources to the public sphere. When the Church enters its claims about justice, it
cannot demand privileged consideration for these claims, but must recognise that
all claims to justice must be rationally justified in the public sphere.

In this sphere, theology is a "modern discipline that clarifies and defends its
implicit validify claims".# The requirement that modern theology, especially a
political theology which attempts to understand justice under modern conditions,
correlate its resources and content with the best insights from secular disciplines

seeking similar understanding, does not mean a simple appropriation of modern
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theories, or an appending of theological statements to such theories, but an
integrated approach to the issue of how to form a just society.

I do not accept that the dialectical interaction between theology and other
disciplines will sacrifice the integrity of the distinct disciplines, or dilute the
Christian position until nothing distinctively Christian remains. On the contrary,
an interdisciplinary approach is mutually informative and enriching, mutually
critical and corrective. With regard to the formation of society, a theologically-mo-
 tivated interdisciplinary approach tries to discern the presence and action of God
through the Holy Spirit within that enterprise. [ do not see open dialogue with
non-Christian thought as a risk if God is present in that thought.

What I am asserting in this thesis, without a simplistic and uncritical ‘baptism’
of theories which share a common interest with political theology, is that there is,
in accordance with a theological emphasis on the Incarnation, a sense in which God
is the reality underlying human thought and action oriented toward forming a (just)
society. A mutually critical approach ensures the distinctive position of each,
including the primacy of God required by theological method.

The two modern theories of justice which I have chosen to study in this thesis
are, in my view, the two leading theories in modern times, namely those of John
Rawls and Jiirgen Habermas. Both theorics are representative of modern justice
theory in general, which has taken a marked normative departure, in the sense that
it emphasises the importance of the meta-ethical question of the ground or
justification of the principles of justice and of those norms which form and steer

society.
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However, as my search for a society-forming concept of justice progresses, it
reveals that the kind of theory which political theology may find most useful will
be one which points less to the provision of a substantive set of principles than to
normative legitimacy, especially the establishment of a procedure which critically
assesses social norms, institutions and arrangements. Such a theory will entail a
transformation of ethics, in which ethics becomes discursive and universalistic, and
stresses the priority of the right over the good. The moral point of view advocated
in this understanding of ethics does not simply explicate the intuition's of specific
cultures or groups, but is open to universal consensus. Justice understood in such
a theory would be the outcome of a publicly discursive procedure, leading to a
rational consensus about social norms which form and direct society.

The formation of society requires not only the establishment of a public
procedure for the rational justification of norms that underlie social practices and
political arrangements, but also a theory of justice which prevents domination (or
the illegitimate use of power). The understanding of justice which I am proposing
in this thesis goes further than traditional approaches, which hold that social justice
is concerned with the fair distribution of primary social goods and the regulation
of relationships and competing interests. My contention is that to consider social
justice is to consider societal formation in terms of the legitimacy of political
authority (and the norms on which it is based), because this authority 1s responsible
for such distribution and regulation.

This contention rests on an incarnational theology which discerns the justice
of God in the reflective and discursive practices and procedures which determine

the legitimacy of, and obligation to, political authority. My ‘incarnational’ approach
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also sees God’s justice operating in critical theory, ideology-critique and social
analysis which unmask illusion and the arbitrary use of power. Without these social
analytical tools, and without engaging social theory, theology will not be able to
achieve an adequate grasp of the complexities of the issues surrounding justice and
the formation of society, nor will it be able to penetrate the false consciousness and
the pathologies which beset modern society.

The first chapter of my thesis lays the groundwork for claiming that ultimately
it is the justice of God which forms society. It sets out the need for justice to be
understood as normative legitimacy, achieved dialogically, and examines the ra-
tional justifiability of normative theories. It includes a section on social contract
theory, since the social contract has been considered to be the basis of social
formation. Owing to the constraints of space, I do not discuss the development of
the social contract, the essential functions of which are to evaluate the legitimacy
of political authority and to prevent domination. Instead, I begin this section with
a discussion of Kant’s idea that the social contract should be a test of the justice or
legitimacy of norms and laws, which should be the outcome of the united agree-
ment of all who are subject to them. The chapter emphasises the need for social
analysis, and specifically for critical theory, in order to understand the complex
issues of social formation, and to identify factors which inhibit that formation,
including legitimation crises and the deformation of the public sphere in modern-
ity. At the end of the chapter I suggest that the Church should be committed to a
spirited defence of the public sphere, since this is where justice is determined.

The second chapter provides a substantiation for my argument that society is

formed through the universal principle of justice as normative legitimacy. My
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contention is that this principle is located in God’s Trinitarian and social Being, I
examine the biblical evidence for the social and reiational nature of God’s justice,
and argue that there are in the biblical material vital indicators of the communica-
tive and procedural nature of that justice. Since my aim in this thesis is to investigate
whether modern theories of justice may be considered to mediate God’s justice, I
search for congruence or consonance between such theories and biblical and
theological categories. This means that it is not possible to present a comprehens-
ive analysis of biblical justice, because such a study (which I have done) involves a
full discussion of the terms for justice and their etymology, of the developing
understandings of justice in the Bible (the forensic, the ethical and the religious),
of the tension between the retributive and redemptive dimensions of God’s justice,
and of the elevation of the concept of justice into the Doctrine of the Atonement.
The biblical categories from which I develop my critical-theoretical Christology
and Trinitarian and Incarnational theology are ultimately transcended by these
theological bases. The latter are correlated with critical social theory in my attempt
to establish the ground for the communicative understanding of justice which I am
proposing. Hence this chapter concludes with an interpretation of Jesus’ attempt
to establish justice in terms of the theory of communicative action. The adoption
by Jesus of a certain form of discourse to achieve agreement about the norms which
guide people’s actions in society, and which regulate their interaction, points to the
need for an examination of theories of justice which use a discursive or procedural
basis to achieve justice under modern conditions, thereby forming a society in

accordance with God’s will.
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Chapter 3 examines John Rawls’s theory of justice. Both Rawls and Haber-
mas subscribe to the consensus principle of legitimacy, which asserts that the
legitimacy of norms and of normative institutional arrangements can be justified
only by the principle of rational consensus. They share the meta-theoretical
premise of "methodological proceduralism", which contends that a rational con-
sensus about social institutions and the norms underlying them is to be achieved
only procedurally, "by specifying strategies and modes of argumentation".” In this
chapter I present and assess Rawls’s theory of justice, giving particular attention
to the adequacy of his discursive device of the "original position" in determining
social justice. The conclusion to be drawn from an investigation into Rawls’s
justificatory method is that it is individualistic and monological, and therefore not
compatible with a Christian understanding of the social and relational justice of
God. The recognition that the justification of social norms and principles is tied to
the idea of a public discourse pushes us in the direction of a communicative or
discourse ethics, in which the basic idea is that a norm is justified only if it could
be agreed to by all concerned as participants in a practical discourse where no force
but that of the better argument prevails.

Habermas’s discourse ethics, which is part of his theory of communicative
action, contains an implicit theory of justice, which is the subject of chapter 4.
Habermas develops his theory of justice in the form of a discursive legitimation
procedure for rationally evaluating the legitimacy of a political order and for
justifying proposed social norms of action, thereby providing a method of moral
argumentation among citizens in civil society. A constitutive rule of their argumen-

tation is the principle of universalisability. Habermas’s position is that this prin-
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ciple, and the norm of discursive will-formation on generalisable interests, can be
derived from the unavoidable and universal pragmatic presuppositions of ar-
gumentation and everyday communication. They are also derivable from the
notion (implicit in communicative action) of what it means to justify a norm of
action. Thus Habermas asserts that agreement about social norms, principles and
values is achieved only communicatively, through a special kind of linguistically
mediated interaction which is both ideology-critical (unmasking the illegitimate
and arbitrary use of power) and domination-free.

In chapter 4 I set out some of the complicated and interrelated elements of
Habermas’s social theory, as well as his theory of universal pragmatics and his
theory of truth, which are the foundation of his theory of justice. My explication of
his theory of justice concentrates on the notions of universalisability and discursive
will-formation, since these provide the link between justice and the formation of
society. I conclude with an endorsement of Habermas’s theory because, although
it does not provide substantive principles of justice, it does provide a genuinely
dialogical procedure for establishing true sociality in accordance with our social,
relational and linguistic constitution by God. However, the endorsement of Haber-
mas’s theory of justice as a possible mediation of God’s justice can be made only
after treating a major aporia in his theory of communicative action, namely the
limitation of solidarity entailed by his universalism. In chapter 5 I consider how
only the theological category of the Resurrection can answer the problem of the
utmost limit situation formulated by the structure of communicative action -
universal solidarity in the unlimited communication community with all victims of

injustice.
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In chapter 5 I argue that not only can Habermas’s theory of justice as
communicative action be appropriated and transformed from a theological per-
spective, but that it has a theological dimension in that the reality at the heart of
his theory is the just and saving reality of God. I argue that Habermas’s theory of
communicative action, which is inseparable from his theory of justice, has a
theological dimension. I do this in the light of two theologians, Helmut Peukert
and Rudolf Siebert, who have developed the thought of Habermas and other
thinkers of the Frankfurt School. Peukert’s reconstruction of a foundational theo-
logy from the theory of communicative action, while it is not the subject of my
investigation, contains some crucial insights which assist my task of examining the
role of justice in the formation of society. His familiarity with thinkers like Hork-
heimer, Adorno and Benjamin of the Frankfurt School enable him to find a
theological solution to the paradox of anamnestic solidarity, which they pose to
anyone who seeks justice and the formation of a just society.

Following Peukert, I argue that the explicitly theological and Christian
categories of the Cross and the Resurrection not only resolve a theoretical paradox,
but more importantly are an expression or demonstration of God’s justice, which
also empower human action to achieve reconciliation and universal solidarity in
history, and thereby to establish justice in the social dimension. I conclude that
Habermas’s theory of justice, lodged within his theory of communicative action,
has a specifically Christian core (even though he may be unaware of it): its
dimensions are congruent with those of Christian action, and may be regarded as
an incarnational medium for the expression of those dimensions in modern times

for modern conditions.
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In the sixth chapter I pursue the claim that the justice of God is operative
incarnationally in secular theories which aim at the formation of a more just and
humane society. I offer reasons for giving greater consideration to Habermas’s
theory of justice as a mediation of God’s justice, owing to its truly social rather than
monistic character, and because to a greater degree than Rawls’s theory it meets
the criterion of congruence or consonance with a theological understanding de-
veloped from the biblical notion of justice. Finally, I assert that the dialogical
insights which such a theory generates about the public nature of justice impel us
to develop a theory of justice in closer connection with a model of properly
deliberative democracy (towards which Habermas’s theory tends). I also return to
my recommendation that the Church should commit itself to a defence of the public
sphere, in which all participants, whatever their differences, can meet and discuss
any claim that is rationally redeemable.

In conclusion I affirm interdisciplinary engagement with secular theories
through which God’s justice may be mediated, and which may help the practical
task before the Church - active, critical involvement in the political process in order
to build a vibrant public sphere, in which all may have the opportunity to participate
deliberatively in the formation of the kind of society which God wills through his

justice.
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Chapter 1 Justice and the Formation of Society

Introduction

In this chapter I elaborate my contention that justice is the basis of society, and I
lay the groundwork for claiming that ultimately it is the justice of God which forms
society. In addition to its theological themes, this justice is mediated through
certain secular theories which can be interpreted as systematically explicating for
modern times both those themes, and the inchoate understanding of social justice
in the Bible - the primary source of the Judeo-Christian tradition. The chapter
primarily contains a discussion of justice in terms of normative legitimacy and of
the need for rational justification of principles and norms proposed for the forma-
tion of a just society.

The first section is given to a discussion of the basic need for a ground, namely
justice, to order and regulate social interaction. It advances a claim that traditional
approaches to justice need to be supplemented by an understanding of justice as
normative legitimacy, i.e. the outcome of a rational consensus about the norms and
principles which form and steer society. The second section concerns the status of
normative theories and the concept of rational justification, the latter being
important when considering the issue of universal obligation to a proposed system
of justice.

In section three I argue that the formation of society requires a theory of
justice which prevents domination or the illegitimate use of power. The concept of
the legitimacy of social and political norms is embedded in the idea of the social
contract, which is considered to be the basis of social formation. Social contract

theory emphasises the importance of the public determination of legitimacy or the
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principle of ‘publicity’ - the public testing of the validity of social and political
norms. This principle in turn raises the issue of the distinction between the right
and the good, i.e. between issues of right or justice and issues of the good life. The
principle of publicity also raises the issue of the deformation of the public sphere
in modernity, which is the consequence of its systematic neglect.

In section four I point to the need for a critical social theory as a tool to analyse
society and to unmask the illusions and injustices upon which society has based
itself. For reasons of length it is not possible to provide a comprehensive and
rigorous discussion of critical theory, nor of its critique of instrumental reason
which is responsible for domination and injustice in society. However, I do refer
the reader to Habermas’s two-fold theory of society as lifeworld and system,! in
order to show how legitimation crises occur when economic and administrative
systems invade the socio-cultural realm, thereby depoliticising the subjects of
society and preventing them from proper participation in the public procedure of
determining justice (i.e. legitimating or justifying social norms and principles).

Section five provides an explanation of the theory of legitimation crisis, and
also proposes that the Church, by recognising the presence of God’s justice in
secular theories of justice, become the agent of social transformation. It does this
not only by resisting the deformation of the public sphere in which justice is
determined, but also by emphasising the dialogical nature of justice. This is taken
up in the next chapter, where I explicate justice’s social provenance in the Trinity.
I conclude with an emphasis on the need for justice to be understood as normative
and procedural legitimacy, determined by the rational agreement and consensus

of free and equal people. My contention in this section is that an incarnational
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understanding of the progress of society sees God’s justice within those reflective

and relational practices which determine legitimacy.

1.1 Justice, soclety and neormative legitimacy

It is a tenet of Christian belief that God created human beings to live in
communion with him and with one another in society. The warrant for this belief
is to be found not only in Scripture, but in the great social doctrines of Christianity,
namely the Trinity, the Incarnation, and the Kingdom of God. These warrants
indicate that God is essentially social in his nature,? and assert that it is his will that
his creation should be characterised by true sociality or justice. Such justice in the
Judeo-Christian tradition is a highly relational term, and denotes "right relation-
ship", which is the guiding concept throughout this thesis. A key aspect of this study
is the way in which the justice of God is deemed to intend harmonious human
society, and how this intention may be realised under modern conditions in
advanced western welfare-state mass democracies.

It is clear that people living together in a society are caught up in a web of
patterned relationships, needing a stable environment in which to interact, plan
securely, carry on various sorts of transactions and work to attain their purposes.

For instance, the sociologist D. Phillips points out that

at the societal level, stability and survival depend upon regularities and
uniformities among the distinct individuals and groups which constitute
society. Whatever the differences may be in their concrete form in one
place and time or another, each and every society has distinct social
arrangements for dealing with births, deaths, sexual relations, sociali-
sation, the allocation of goods and the like. These regularities and
uniformities of human conduct - sometimes spoken of as social institu-
tions - provide the order that is the necessary matrix of social life.3
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A society achieves cohesion or identity by its adherence to common norms
and rules. It is dependent for its cohesion on being committed to common interests
and goals, and, as [ hope to show, through publicly discursive consensus about these
interests and goals. The guiding concept of justice in this thesis is right relationship
or true sociality. It has to do with the proper ordering of power and social life, the
satisfaction of needs and interests, and the fair distribution of primary social goods.
The matter that has to be ordered is the interactions of people living together, and
thus justice is a term which covers the interactive behaviour of people in society,
and the norms guiding their economic, social and political behaviour. To consider
justice under modern conditions is to assess the quality of social and political life,
and to examine for legitimacy the social norms which regulate society.

Publicly discursive consensus, as justice, helps to establish regularities of
behaviour, i.e., the societal practices requisite for the formation of society.? “Thus
justice," as Rawls asserts, "is the first virtue of social institutions, as truth is of
systems of thought".3 Important here are the generic categories of non-violence,
non-fraudulence, truth-telling, promise-keeping, and benevolence, conformity to
which would appear to be a pre-condition of society.® An analysis of what forms a
society points to the general conformity of individuals living together to civil,
economic and legal regulations. This conformity is not accidental, and arises not
from an indispensable motivational link between an individual’s expectation of
general conformity and her tendency to conform herself to that expectation:
rather, it arises from the awareness of people living together that general conform-
ity gives them some reason to want deviance discouraged, including their own

deviance if that is the cost of general discouragement.7 As Rawls says, "One may
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think of a public conception of justice as constituting the fundamental charter of a
well-ordered association"® We may go further and say that included in the notion
of the basic structure of society are principles for the formation of society, i.e. the
principles for choosing among various social arrangements and institutions.

Even a cursory glance at past and present societies will reveal that a range of
social evils and injustices have prevented people from forming the kind of society
which they desire, or indeed which God wills. Many people in modern western
societies (which are to be the focus of our concern) are afflicted by social ills like
homelessness and unsafe housing, poverty, poor education and health-care, viol-
ation of human rights, unemployment, dependence and loss of freedom. In addi-
tion, the disparity of ideologies, the alarming diminishment of natural resources,
the increasing recourse to violence to implement one’s own interests, the dimin-
ishing influence of the family, the viclation of personal conscience by certain
sectors of the state, are some of the factors which cause large numbers of people
to feel afraid, manipulated, abused, cheated, alienated, and powerless; they feel
that they have lost hope of the possibility of a decent, just and humane society.
However, some people retain the conviction that there must be something better
than what now exists, and offer visions of a new society in which a just social order
will be established. Of course, such visions require an understanding of the deter-
mination of norms and principles which underlie the practice of justice in society.

Although it is part of the multifaceted task of morally constituted authority
to regulate social interaction, a very important function of justice with regard to
the formation of society is the selection of a just social charter, which requires the

establishment of public procedures for the rational justification of the norms that
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underlie social practices and political arrangements. We need to find ways of living
together which bring about both personal happiness and fulfilment and social
justice and harmony, so that personal freedom and solidarity become harmonious
rather than contradictory concepts. Such ways must enable every individual to work
out his or her own lifestyle based on unconditional mutuval recognition of and
respect for others, and to do so ultimately in a universal perspective. What needs
to be found is a procedure to determine 2 mode of human action (and interaction)
which aims not at domination of others but seeks the autonomous responsibility of
the individual within an intersubjectivity of unconstrained agreement. What is
envisaged here is a process of finding such a possible consensus. To understand
justice in these terms is to recall the mutuality and relationship at the root of the
biblical idea of justice, and to see it as part of a larger project, namely the
establishment of a communicative or discourse ethics in which the dimension of
intersubjectivity is paramount.

Traditional approaches to social justice, following Aristotle, have tried to
understand it in terms of a moral virtue exercised in relation to others and with
regard for the good of others.” This tradition asserts that a society is just if it renders
to its members what is due to them, and is in accord with the ancient notion of
"suum cuique", which "ever since the earliest times became the common possession
of the Western tradition through Plato, Aristotle, Ambrose, Augustine and ...
Roman Law ... ".10 Traditional approaches have attempted to define social justice
as proper distribution of social goods, opportunities, duties, punishments, status,

privileges, etc.; as right-dealing; as beneficence; as love; as equality; as fairness; as
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reciprocity; as utility, etc. All these approaches are well-known and have been
thoroughly studied and discussed.!t

However, since the early 1970s, justice theory has particularly emphasised
the importance of the meta-ethical question of the ground or justification of the
principles of justice and of those norms which form and steer society. This depar-
ture does not ignore the fact that certain principles (for example, the principle of
equality) are an integral pari of the concept of justice, but it recognises that
principles and norms pertaining to the formation of a (just) society are based on
moral judgements which claim a certain authority, and claim to be backed by
reasons which are generally valid, 12 and rationally justifiable in the public sphere.
The norms which are proposed for the formation of a good and just society, and
the validity claims on which they rest, must appeal beyond subjective, individual
feelings and beliefs to the intersubjective consensus of rational beings. This ap-
proach is not entirely new; justice has since ancient times been considered to be a
concept of reason, which requires us to enter rational discussion and to be ready
to generalise any claims made or reasons given.!3 Justice in this sense is the
outcome of an agreement or consensus about norms whose rightness and validity
have been justified through practical discourse.

In all sociological theories, the consensus of opinion of people in society plays
a central role in explaining social order, and in forming society. Important in any
analysis of the formation of society is a consideration of the role of language in
co-ordinating social action, in providing intersubjective meaning and overlapping
interpretations of situations, and in leading to agreement and consensus. My

argument in this thesis is that the idea of justice as the outcome of a consensus
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among free and equal people is consistent with the sources and traditions of the
Christian faith; and further, that it is incombent upon us, in late modernity or
post-modern times, to discern whether God is mediating his society-forming justice
through theories which express justice as normative legitimacy, and attempt to
establish 2 universal procedure for securing it. This will not satisfy those who
maintain that justice cannot be justified or defended (because it rests on ‘irrational’
needs, interests, and values), or that it rests ultimately on arbitrary decisions or acts
of faith. When Christians enter the debate about what will bring about social justice
or a just social order, they cannot appeal to certain principles contained in their
faith as self-evident; for example, the principle of equality (equal consideration)
cannot be established by an appeal to the theological doctrine that all people are
the children of God as a proof that all people are to be accounted equal. Frankena
rejects such an appeal, because "the premise does not logically entail the desired
conclusion and is itself an act of faith of just the kind that the one appealing to it is
trying to avoid in the conclusion". Rather, Christians would do well to acknow-
ledge that a claim to justice is only validated in a situation where an ideologically
undistorted (domination-free) agreement is reached by people who recognise and
respect one another as free and equal moral beings.

Principles of justice thus agreed will be sustained by all who make a full and
free review of them through an intersubjective process of argumentation, and will
thus attain a genuine and transcendent validity. This idea is not at odds with
Brunner’s insistence that any claim to justice appeals to the transcendent, absolute,
eternal divine standard,15 because God’s justice as a "primal ordinance" may well

be incarnationally expressed through rational agreement and consensus of those
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contesting normative validity claims in practical discourse. Frankena acknow-
ledges the divine provenance of justice in his discussion of Brunner’s contention
that all judgements of social justice presuppose the eternal standard of God’s
justice: "Judgements of social justice do presuppose principles which in a sense
transcend both the feelings of the speaker and the institutions of human society -
principles which are claimed to be absolutely or eternally valid in the sense at least
that all men or an impartial spectator, taking the appropriate point of view and
being free and fully informed (God would be such a spectator), would accept
them."16

In a theological understanding of justice the provision of a rational basis
points to the fact that a theory of justice is a reflective rather than an empirical form
of enquiry, i.e., its data are made available through reflection. A thesis such as mine
which claims that God’s justice is mediated in certain secular theories of justice
needs to synthesise the categories found in the Judeo-Christian normative tradition
with the two main categories found in politico-philosophical approaches, 17 namely
reliance on certain judgements or intuitions about matters of principle (e.g., all
human beings are equally deserving of human respect), and reliance on certain
considered judgements about particular matters (e.g., slavery is wrong, arbitrary
arrest unjust, religious repression indefensible).18 The political theology towards
which this thesis tends relies on a broad reflective equilibrium between what is
normative in the Judeo-Christian tradition of justice and what is publicly defensible
through universal principles or conceptions of justice, a point to which I shall return

in the final chapter.
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It is my contention in this thesis that ultimately it is the justice of God which
forms society, because the locus of justice rests in God himself, specifically in the
righteousness or justice which is the essence of his nature: justice is this righteous-
ness mediated through human agency and activity in society which accord with
God’s will, whether or not those practising justice overtly recognise its ultimate

source.

However, to make such a theological assertion requires caution and due
recognition of the complex ways and procedures by which the content of justice is
established in modern society by a wide range of people who are equally interested
in trying to achieve a better society. Theologians need to work closely with all who
seek justice and put forward their visions of a more just social order; Emil Brunner
made this point in 1945 when he said that "it can hardly be contested that it is the
duty of the Christian theologian to take his share in the reconstruction [of a just
social order]... It is high time that theologians, philosophers and jurists should unite

to comprehend and clarify the meaning of this great idea, the idea of justice..."}

The difficulty with Brunner’s commendable enthusiasm for the reconstruc-
tion of society and Christian contributions to it is that he did not foresee the
objections which would be raised from an increasingly secular (Western) society,
including charges of cultural imperialism, arrogance and naiveté. For, as Beckley

has noted in an important essay,2 there may be a dilemma

when a group with distinctive beliefs and values seeks, on the basis of
moral standards inferred from its beliefs, to influence the major institu-
tions of society which determine the distribution of rights, duties,
benefits, and burdens for all citizens.?!
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In modern society the belief is generally held that, despite the enforcement
of institutions which a group committed to a better society may require on the basis
of faithfulness to the moral implications of their belief, others should not be forced
to act upon moral standards that are justified on the basis of beliefs which they
should be free to reject. Beckley says that our current understanding of religious
liberty is that non-Christians should be free to reject distinctive Christian beliefs,

and he defines the dilemma facing Christians as follows:

How can an evaluation of the distribution of rights, duties, benefits, and
burdens which society necessarily imposes upon all of its citizens be
faithful to Christian beliefs without forcing others to accept the distinc-
tive moral implications of the beliefs they do not and should not be
required to share?2

This is a crucial question, not only for Christians but for all who seek to work
together to establish the vision of a better and more just society. For in a predomi-
nantly secular and pluralistic culture it can equally be posed to any group which
seeks to influence major social institutions by imposing its particular theory of
justice. Any such group must confront the dilemma of adjudicating between
faithfulness to its beliefs and the liberty of others to hold and act upon other beliefs.
Although the authors considered in this thesis do not explicitly address this
dilemma, it is at the heart of their attempts to justify their theories of justice. The
issue before Christians is whether they can affirm conceptions of justice which do
not spring directly from distinctively Christian beliefs and values but which, cru-
cially, may be sufficiently continuous or consonant with those beliefs. In spite of
my contention that the locus of justice rests in God, it is untenable to expect general
recognition of this, or to expect the general acceptance of a substantive Christian

theory of justice which has a special bias towards the protection of the poor, the
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weak and vulnerable, the needy - indeed all who are disadvantaged. As Beckley
points out, "if that justification depends upon distinctively Christian beliefs, we are
attempting to obligate others to moral, political and economic implications of
belief that they do not hold and which we presumably believe they should not be
required to hold". 2 By the same token, other conceptions of justice need to be
justified and reasons need to be given for acceptance of their systems of justice.

The real issue at stake here is whether Christians (or others) can justify
universal obligation to a system of justice based upon distinctive beliefs and values.
In the modern world, that can only be done by presenting a rational justification
for one’s system which is sufficiently compelling to command general acceptance.
Beckley believes that the dilemma can only be resolved "if the justification for
principles of justice is founded upon general beliefs and values that others can hold,
or can be reasonably expected to hold, and which Christians can affirm on the basis
of their distinctive beliefs. Such a resolution ... does not require ... that the
justification for principles of justice be compatible with any beliefs persons hold". %
He also makes the very important point that since justice does not encompass the
whole of morality, Christians and others can agree to a common theory and
conception of justice while disagreeing about other moral standards.? This argu-
ment suggests that we could commit ourselves as Christians to a particular perspec-
tive of justice without using it for all of Christian ethics. Another way the dilemma
could be resolved is by seeking a common normative foundation among different
conceptions of justice.

Despite the strong reservations of some Christian ethicists, e.g. Hauerwas26

and Yoder?’, I believe that Christian theologians must explore the possibility of a
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common normative foundation for different ways of life bound to one another by
ties of symmetric reciprocity.28 Theologians are in a position to support sociologists
who stand out against the dominant "value-free" or "neutral" position in the social
sciences, which maintains their purely descriptive and explanatory role, and which
maintains that normative questions about justice are beyond systematic discourse,
prohibiting social theorists from proposing alternative institutional arrangements
and modes of social organisation. In this regard, it is impertant that theology is
properly informed by contemporary social analysis, a point to which I shall return
shortly. The question of the normative component in the search for the just charter

which forms society needs to be dealt with at this stage in my argument.

1.2 The rational justifiability of normative theories

Theologians who are concerned with the question of social order are accus-
tomed to working with prescriptive statements as they attempt to understand the
nature of God (justice), and how this is expressed through the divine imperative to
do His will. Social scientists, on the other hand, have traditionally avoided making
prescriptive statements or specifying and justifying particular mechanisms that
should provide for social order. Following their scientific tradition not to make
"ought" statements or to become involved in the assessments of values, they have
tended to describe or explain the different mechanisms which have produced social
order, e.g., compulsion, coercion and fear, manipulation, as well as consensus about
certain codes of social conduct.?? The provision of alternative descriptions and
explanations by social scientists may show that social order can be achieved in a
wide variety of ways, but does not point to a rational justification for one set of

mechanisms in preference to another, nor does it consider whether there are any
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compelling arguments for the normative superiority or inferiority of internal or
external sources of social order. This position stems from the scientific belief that
moral values or value-judgements are not rationally justifiable and cannot be
shown to be true or correct; hence they are "only individual, subjective preferences
outside the realm of rational enquiry".3? This leads to the conclusion that much
social analysis, in conformity to its methodological canon of "value-neutrality",
lacks deep and explicit concern about the moral elements in social life. However,
if the raison d’étre of social analysis is ultimately to seek a "better" or the "best
possible" society, these moral elements and evaluation cannot be avoided, particu-
larly when, given the existence of competing sets of moral principles, we are faced
with the question of whether it is possible to justify rationally one set as superior
to others.

Beckley suggests that a resolution to this dilemma is possible only if, on the
basis of their beliefs and values, Christians can embrace general beliefs obligating
all persons to a system of distributive justice.3! Beckley believes this because he
sees, for example in Rawls’s contract theory of justice as fairness, a justification of
universal obligation to a system of justice without obtaining full agreement on the
question of the good or all other moral values or principles. He argues that Rawls’s
theory is helpful to Christians "because it justifies a conception of justice on the
basis of the general and shared beliefs that persons are free, rational, and equal
without ignoring the distinctive beliefs and moralities persons also hold".32

Although Beckley’s argument is by no means acceptable to all Christians, he
does make the important point that a belief in the rationality of persons requires

that people living together in society, who hold different beliefs, moralities and
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life-plans, should respect the rationality of other ways of life by not basing the
principles of justice on their distinctive beliefs.>* Both Rawls and Habermas also
base their theories on the reasonableness of treating persons as rational even
though they might hold different or conflicting conceptions of the good. The
criticisms of those who are suspicious of rationality® are diminished if it can be
shown that while people who hold distinctive beliefs, ends and moralities are
rational, the principles of rational choice and the notion of deliberative rationality
do not entail specific ends or moral standards.3’

The issue of rationality is integral to modern ethical discourse, as may be seen
in the many works devoted to it in recent years;3 Habermas, whose theory of justice
will be considered in Chapter 4, argues throughout his work that discourse and
argumentation, including the procedure of rational justification, are the basis for
establishing the validity and correctness of norms and the truth of statements. The
assessment of a claim is a matter of determining whether it meets the agreed-upon
standards of the relevant community; by this token, a normative claim is in principle
just as susceptible to justification as a strictly empirical claim.3’

Normative theories such as those considered in this thesis have no less status
than explanatory theories and are no less objective or rational, because they, too,
are concerned with justifying their truth- and knowledge-claims. As Rorty points
out, conversation is "the ultimate context within which knowledge is to be under-
stood".38 This does not mean that the argument has to be totally compelling nor
that the conclusion is the only one that could have been reached: "with justification,

the status of truth and knowledge is granted (always provisionally) to the proposi-
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tions and theories that have survived the criticisms and objections of the particular
audience to whom they have been directed."?

What rationality requires is a commitment to certain modes of argument
whose very nature is to lead to (or allow for) agreement; without the hope of
agreement argumentation would be pointless. Rationality rests in general agree-
ment about modes of argument or methods which allow for the possibility of
consensus about specific propositions and theories. This is equally true for expla-
natory (empirical) theories and for normative theories: "What makes them rational
is that they rest on arguments, reasons and justifications which allow for their
appraisal and evaluation.”0 Rationality also requires respect for the rational
interests of others participating in a discourse who may have different goals. The
search for the principles which would form a just society requires respect for the
rationality of fellow seekers with different, even conflicting, beliefs and concep-
tions of the good.

It is with an actual community of enquirers that justification of verbal and
written arguments provides the basis for claims about validity, truth and knowl-
edge. Crucially, any kind of scholarly discourse in the community of enquiry,
whether scientific or ethical, requires the basic moral norm of truth-telling, since
without it discourse and argumentation would be impossible. Such discourse also
assumes a commitment to the equality of all the participants to explicate, defend,
and justify (extensively) their truth- and justice-claims. All must also satisfy the
requirements of coherence and consistency, and since at their best they share an

emphasis on reason and rational justification, it is fair to conclude that the logical
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status and structure of the normative theories in this thesis is identical to those of
explanatory theories.

Theology, in its attempts to find, develop and recommend an understanding
of justice which would serve as the ground for the formation of society in the
modern world, can make common cause with those social scientists whose socio-
logy has taken account of the importance of normative issues with regard to social
order and the forming of a society that is more just, more legitimate and more
authentic for the lives of human beings and, indeed, for the creation in general.
Whereas it is now widely agreed among philosophers that the rigid dichotomy
between descriptive and prescriptive, along with a commitment to detachment and
value-neutrality, is a thing of the past, many sociologists still adhere to this dicho-
tomy and commitment. However, there are some sociologists who, like moral and
political philosophers, have rejected value-neutrality and the dictates of positivism,
and who are engaged in openly normative theorising, concerned with providing an
adequate justification for specified moral principles which can be used to assess
the moral rightness of a norm or act, or the justice of an institution.

Central to the formation of society is a theory of justice which not only
resolves the problem of competing interests in society by permitting adequate
redistribution of wealth or other social goods, but also addresses the problem of
injustice, namely the illegitimate use of power (i.e., domination). The optimal form
of social formation must be one "which looks in some broad sense to the interests
of people and which does not place the interests of some above those of others in
an arbitrary fashion: that is, in a manner for which there is no plausible justifica-

tion".#! The arbitrary placing of certain parties’ interests above others is the

Justice and the Formation of Society 34



illegitimate use of power, the consequence of domination. The concept of the
legitimacy of social and political norms is embedded in the idea of the social
contract, which has exercised philosophers in the modern period from Kant to
Rawls and Habermas. Since social contract theory constitutes the major mode of
conceiving of the formation of human society in western culture, and since the
modern revival of social contract theory has been as a theory of justice, we cannot
proceed with our analysis without due consideration of this theory, which, in its

Kantian form, is the basis of the theories of justice to be investigated in this thesis.

1.3 Soclal contract as the formation of soclety

Kant’s version of the social contract, which is based on the notion that laws
and institutions are legitimate only to the extent that they could receive the consent
of citizens regarded as free and equal moral persons, requires some attention
before we can move on to the notion of publicity, to which Rousseau had drawn
attention in The Social Contract,*? in his conception of the general will.*3 Kant was
the first to state clearly and explicitly that the social contract was not an actual event

in history but a regulatory ideal, an idea of practical reason:

It is in fact merely an idea of reason, which nonetheless has undoubted
practical reality; for it can oblige every legislator to frame his laws in
such a way that they could have been produced by the united will of a
whole nation, and to regard each subject, in so far as he can claim
citizenship, as if he had consented within the general will. 4

This idea of reason s a criterion, not of political obligation, but of the rightness
of political institutions and authority. Kant’s position is that, while political institu-
tions have not derived from a historical contract, the idea of a social contract can

and should be used to test their rightness; that they should be such that they could
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have been produced by the united will of all, i.e. agreed to by all who are subject
to them.®’ In this sense, Kant’s idea of the social contract is that it should serve as
a guide for legislators and rulers, and as a test for the legitimacy of their legislation
as well as for the rightness of political institutions and authority. This presupposes
the practice of criticising or justifying social norms and institutions, and calls into
question the normative grounds on which this practice rests. Any modern under-
standing of justice must consider these grounds because, as Kenneth Baynes
argues, "it is widely assumed that such grounds are necessary if criticism is to express
anything more than the subjective preferences or particular interests of the
critic".% Kant’s moral and political philosophy is relevant to the effort to establish
the objectivity of these grounds and to ensure that social criticism reflects genera-
lisable interests.

As will become clear in our examination of Rawls’s theory of justice, Rawls’s
constructivist (rather than teleological) understanding of Kantian moral philos-
ophy*7 attempts to account for the objectivity of normative assessments by relating
the ideals and principles employed in critical practices to an expressly normative
conception of practical reason, that is a conception of human beings as free and
equal moral persons.?8 In the case of Habermas, the clarification of the basis of
public social criticism and justification of social norms is carried out with reference
to amode of communicative reason. In both cases (Rawls and Habermas), the basis
of social criticism - necessary for the establishing of justice - is developed with
reference to a normative conception of practical or communicative reason; and by
seeking a device or procedure which can assess the legitimacy of social norms and

produce the principles of justice for the formation of society.
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Kant goes further than Hobbes, Locke and Rousseau in using the ‘idea’ of
the social contract as a test of the justice of laws, or the legitimacy of legislation. In
Kant’s view the test for valid legislation is the (counterfactual) ideal of that to which
free and equal moral persons could agree. Thus political legitimacy, for Kant, is
based on the consent of the governed. According to [Kant, laws should be framed
in such a way that they could be consented to by every citizen.*® This entails that
all subjects should be equal before the law, that there should be no hereditary legal
privileges for favoured groups, no unequal taxation of subjects of the same class,
and that there should be equal freedom within a workable general law.>® Much of
Kant’s social contract theory takes place in the context of his discussion about
property rights (which formed the basis of Locke’s social contract theory).

A problem arises with his proposal of testing the rightness of political
institutions by whether or not they could have been agreed to in social contract.
The operative word in this proposal is "could"; Kant does not mean that citizens
would agree to certain political institutions, but that the test of their rightness is
that they could be agreed to by all in a social contract. The reason that certain things,
like hereditary privileges, are proscribed by the contractarian test, is not because
it is not in the self-interest of certain parties to the contract, but because people of
mature rational powers would not prescribe laws which permitted such things.51
Kant’s essential conclusion about such people, i.e. free and equal moral agents, is
that their most basic interests must coincide with those given in a conception of
themselves as citizen legislators of a notional republic.52 The principles according
to which these rational agents operate is the supreme moral principle or categorical

imperative, which specifies that we should act only on that maxim which we can at
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the same time will that it should become a universal law.”3 Concern for the
universal effect of the maxim underlying one’s action, and the preparedness to
formulate it as a universal law, is quite @videnﬂy not the consequence of pure
self-interest. On the other hand, there is a flaw in Kant’s process, in that it is
monological: this seriously diminishes its credibility as a way of determining the
universal validity of norms and madims. This point is taken up in my critique of
Rawls’s thought, who also does not recognise the intersubjective dimension of
moral autonomy and plays down intersubjective recognition and justification of
norms for their validity.

Although to adopt the stand-point of self-interest is in accord with the social
contract tradition in general, and although the mature rationality of contractors
does not preclude this adoption (because, as Lessnoff argues, "there is no necessary
contradiction between self-interest and rationality"#), Kant disavows self-interest
as a motive for contractual agreement. Rationality for Kant "is co-extensive with
morality, and hence cannot be reconciled with purely self-interested motivation”.>
Kant’s theory of the social contract, which is closely related to his project of
grounding the principles of justice in the notion of non-instrumental, practical
reason, does not rest on considerations of rational self-interest; rather, his aim is
"to specify a basic set of rights and a criterion of political legitimacy (the social
contract) with reference to a notion of practical reason that cannot be reduced to
instrumental reason or self-interested rationality".%

What is in the interest of all can be interpreted in terms of communicative

rationality, that is a self-transcendent rationality which has an unselfish but equally

rational orientation toward the other and her needs and interests. In correcting the
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Kantian stance, however, Christian theologians may wish to argue for communica-
tive rationality, and advocate its adoption in the interests of forming a just society:
Trinitarian sociality is the analogy here (see chapter 2, pp. 80f., 84£.). Such advocacy
must demonstrate the dialogical and intersubjective nature of the process of agreeing
what is in the interest of all. Not only does this process, which is at the heart of the
social contract, establish justice, but it is itself part of the task of justice. It must not
be forgotten that the social contract developed as a hypothetical concept from
which to deduce political authority and its limits, and to test its legitimacy. The
standard of legitimacy it proposes is not the self-interest of any individual,>’ but
rather a (hypothetical) contract that promotes or reconciles the legitimate interests
of all concerned. Social contract theory, according to Lessnoff, "appeals not only
to self-interest, but also to a due concern for the interests of one’s fellows". 58
Hence theologians may advocate the principle of publicity, which Kant
introduces as a principle of practical reason possessing a transcendental status: "All
actions affecting the rights of other human beings are wrong if their maxim is not
compatible with their being made public.">® Baynes suggests that the principle of
publicity is “the citizens’ counterpart to what is, strictly speaking, a standard or
criterion for the legislator".50 Both notions refer back to the idea of the general
will or united agreement, but the former points to the public sphere as a realm of
discussion and debate among reasoning citizens,! even though in Kant’s thought
the public sphere was restricted to "active" citizens, i.e. propertied males. However,
what is important in Kant’s idea of ‘publicity’ or public reason is that it does
not refer to the institutions of government, but to a civil, political sphere of

public debate among private citizens (see chapter 6, pp. 333ff.). The value of
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Kantian thought for our discussion is the idea that the public use of reason stands
over against the state, thus making it the supreme instrument for its criticism and
reform.

The principle of publicity is adverted to in Rawls’s theory of justice, and given
wider scope in Habermas’s theory. In both cases, the importance of the public
sphere is stressed as the arena in which justice performs its society-forming task;
each theorist presents a different method for publicly testing the validity of the
norms which form and direct society. I intend to show that Habermas gives greatest
prominence to the concept of publicity.

The conception of publicity raises a final but significant point in justice
theory, namely the distinction between the right and the good,% i.e. between norma-
tive issues of justice (what is a matter of justice to which all people have a claim)
and evaluative issues of the good life (what is a matter of one’s individual pursuit
of a particular conception of the good life within the limits of justice).

As we shall see, Rawls and Habermas, although firmly in the Kantian tradi-
tion, decide differently as to how this distinction is to be made, but both agree
substantially with Kant’s insistence that principles of justice or right, which are
based on what all can agree to as free and equal moral beings, have priority over
the plurality of conceptions of the good life. This distinction is especially important
for an understanding of justice in modern pluralistic societies, because it provides
a means of dealing with a plurality of conceptions of the good within the limits of
justice. It concedes that diverse conceptions of the good life can exist, yet insists
that conceptions of justice can be defined independently of comprehensive the-

ories of the good.
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The capacity to frame, revise and pursue various conceptions of the good is
a characteristic of the freedom, equality and independence of a moral agent who
is a party to the social contract,5 but this freedom is restricted by the social
conditions necessary for the effective realisation of the freedom of others (Rawls),
and by the satisfaction of needs and interests whose validity is recognised by all
(Habermas). Both these positions follow Kant’s dictum that "each may seek his
happiness in whatever way he sees fit, so long as he does not infringe upon the
freedom of others to pursue a similar end which can be reconciled with the freedom
of everyone else within a workable general law".%* Rawls distinguishes not only
between justice as a basic political virtue of society and a full theory of the good,
but he also makes a distinction (central to his political conception of justice)
between "thick" and "thin" conceptions of the good.

A "thick" conception of the good denotes a full, common conception of the
good, which it is not feasible to obtain in a modern pluralistic society. A "thin"
conception of the good signifies some overlapping, less full and comprehensive
conception shared in society, which relates to that society’s understanding of right
and justice.%> Habermas, on the other hand, goes further than Rawls in his under-
standing that conceptions of justice should limit what can be legitimately and
justifiably be claimed to be a conception of the good life. On the point of the priority
of justice, Habermas’s discourse ethics, which discusses questions of the good life
as questions of justice within a discourse about justice that takes into account
interests and needs, gives justice a more central and basic role than Rawls does;
for in Habermas’s theory, "justice specifies, delineates and determines one’s con-

ception of the good".56

Justice and the Formation of Society 41



The concept of publicity which arises in social contract theory is also given
prominence by critical theory, which helps us to analyse and understand society
and the issues surrounding its formation, especially the connection between justice
and rationality and modernity. What a critical social theory does in the service of
justice and the formation of society is to reveal the debasement, corruption and
erosion of the public sphere (in which social norms and principles should be
rationally justified) owing to the adoption of erroneous and fallacious forms of
rationality. If the public sphere, in which normative validity claims are publicly
redeemed, is damaged, so is justice, with detrimental consequences for society. A
critical social theory also assesses the devices and procedures which may assist
people in the public sphere to choose norms, thus shaping a properly democratic
polity.

According to David Tracy, the need of the public sphere is twofold: "first, to
clarify the character of rationality so that the genuinely public nature of the public
realm may be defended; second, to clarify the sociological realities that have
weakened the public realms in ... advanced industrial and post-industrial Western

democracies."’

From a theological perspective, part of the task of justice in
forming a society under modern conditions is to make a contribution to the repair
of a damaged public sphere. A public sphere, as Tracy argues, is dependent on a
shared concept of reason, and refers to "that shared rational space where all
participants, whatever their other particular differences, can meet to discuss any
claim that is rationally redeemable".%8

Justice is not confined to the contractual agreements between persons, but

has to do with the fundamental arrangement of major social institutions in the
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context of which other associations form and individual transactions take place.
For this reason, a theory of justice needs to take account of the background social
institutions that shape the expectations and opportunities of representative mem-
bers within that society. For the same reason Rawls believes that the basic social
structure is the primary subject of justice.5?

However, Rawls’s analysis of the basic social structure makes a distinction
between the public and the private sphere, something which Baynes considers to
result in "undesirable consequences" for a theory of justice, owing to Rawls’s
systematic neglect of the public sphere in civil society. Baynes rightly charges Rawls
with neglecting a discussion of how certain institutions in civil society might curb
the regulatory power of the state.”® Rawls assumes that social justice can be realised
and maintained through the active intervention of the welfare state into the private
sphere. However, it is this very intervention which creates pathologies, and crises
of legitimation, within the private sphere (or lifeworld). Intervention or intrusion
of the system into the lifeworld, through ‘juridification’’! and other mechanisms
which colonise the lifeworld,”? disables citizens from participating in the public
realm. Some may argue that a socio-theoretical analysis of the basic structure is
not the task of a theory of justice, but, as Baynes contends, the failure to take such
an analysis into consideration has negative implications for an understanding of
justice.”

The problem of the defence of the public sphere has a direct bearing on the
search for a legitimation procedure, and is intimately related to the function of
justice. A neglect of the public sphere and the forces which threaten it (which are

covered by a theory of modernity like that of Habermas) leads to an inadequate
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and unsatisfactory understanding of democratic participation, and therefore of
achieving social justice and forming a just society. David Tracy argues that "there
is no good theological reason why publicness (which entails a willingness to defend
all implicit validity claims and implies a democratic polity) should be ignored by
any form of theology",’* because in the modern period theology has become a
critical mode of inquiry willing to give reasons for any of its claims. Modern political
theology, in its attempts to enter the claims of God’s justice to form society, must
note the demand of critical theory for the testing of all claims to publicness in a
society, and for reflective reason.
1.4 Critical theory’s exposure of domination as the basis of

Injustice

The analysis of society in critical theory is useful to theology as it considers
the important question of how the conditions under which we live are shaping our
very capacity to think and make wise choices about our collective destiny, and as
it prescribes a remedy for the injustices and social ills of the contemporary world.
The immense value which critical theory has for a theology concerned with justice
and the formation of society lies in the fact that it unmasks the illusions upon which
society has based itself; more specifically it unmasks domination, coercion and the
illegitimate use of power in society. According to Helmut Peukert, theology, "as a
methodically controlled reflective form of religion", has been concerned with the
basic problems of advanced civilisations, the most important being the unsolved
fundamental problem of the accelerating accumulation and systematic organisa-

tion of power and its unjust use.’®

Justice and the Formation of Society 4“4



Peukert argues that religion and its reflective form - theology - cannot be
understood as the attempt to endorse these mechanisms, but must be understood
as the attempt to put them into question.”’ Critical theory provides the means for
this questioning, which is essential not only to theology as a critical discipline but
more importantly to its task of delegitimating illegitimate political authority and

of establishing justice:

Ever since modernity’s critique of religion, theology is suspected of
having covered up and also legitimising the mechanisms of accumula-
tion and of the unjust sharing of power. And, in general, theology is
accused of obscuring the true recognition of the human condition by
producing an illusory consciousness. The most extreme perversion of
religion, then, comsists in the exploitation once again of the angst of
existence and the desperation of human beings by a religious system
interested in exerting its power. The fundamentalistic regressions,
which presently can be observed even inside the major churches, suffi-
ciently illustrate the danger of this perversion. Theology, then, must
first always prove itself anew as a critical endeavour. The attempts of a
new "political theology," of a "theology of liberation," or of a "theology
of the public realm" must be counted as attempts in the great tradition
of theology to develop and bring to bear the critical potential of religion
even within theology itself.”®

What theology needs to do is to seek to correlate its normative tradition with
those disciplines or theories (including critical theory) which attempt to ground
other ways for human beings to relate to one another, i.e.,, ways other than
domination or the legitimation of domination.

Critical theory emphasises the capacity of humans for the reflective, i.e,
critical, use of reason. As conceived of by Habermas, critical theory has the
practical intention of the self-emancipation of people from domination. It has
shown how historical circumstances inhibited the range and depth of reflection,
effectively permitting all kinds of injustice, exploitation, repression and domina-

tion to go unquestioned and unchallenged, resulting in people’s entrapment in
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unjust structures. Although oppressive religious and political powers have less
influence over thought than action, the most effective repressive force on individ-
uals and society may operate at deep unconscious levels owing to cultural condi-
tioning, especially when individuals freely limit their own reflection.”™

Thus critical theory requires consideration of "2 number of consciously and
unconsciously operative factors deriving from the cultural and historical assump-
tion of the time, the current paradigms of thought, and the cultural mechanisms
exercised by ... political and religious structures" 3 In other words, critical theory
requires attention to the role of ideology. Geuss, in his study of critical theory,
distinguishes three senses of the term "ideology" - descriptive, pejorative and
positive 8! Critical theory tends to regard ideology in the second of these senses,
namely the pejorative; here ideology is a particular constellation of beliefs, atti-
tudes or disposition that distort reality, creating a false consciousness.

The aim of my use of critical theory is to show that the Christian tradition of
justice can appropriate the point of secular social theorists from Kant and Hegel
onwards (especially Marx and the central members of the Frankfurt School -
Horkheimer, Adorno and Marcuse), namely the struggle for human emancipation,
and the formation of a good and just society. The insights of the Frankfurt School,
which are vital to a theory of justice and society, were the result of the refinement
of the critique of reason conjoined with sociological research into the principal
currents of twentieth century modernity.82 One of the most important aspects of
Horkheimer and Adorno’s work was their focus on rationality, and specifically their
critique of instrumental reason,3 which they perceived to be an instrument of

domination, and to be responsible for the injustices and ills of society. This insight
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is crucial for understanding the disabling of the public sphere in which people
engage in the justice-working activity of public normative legitimation (i.e., justi-
fication of norms and principles).

As public normative legitimation emerges as the theme of this thesis, we need
to examine understandings of justice which will help to secure such legitimation in
the interests of forming a just society, and to inquire into how far they may be seen
to be congruent with, or mediations of, God’s justice. This perforce delimits the
scope of our investigation, and does not permit us to enter a detailed socio-theore-
tical analysis of rationality and modernity, nor of the social and systemic integration
adumbrated by such an analysis.®* However, a major insight which is gained from
this analysis is the recognition, contra Weber’s concept of goalrationality, that
social action might be more than "that action which, as far as its intended meaning
is concerned, refers to other people’s behaviour and remains oriented to this while
it proceeds".3> This definition, because it is embedded in the philosophy of con-
sciousness, ignores the fact that social action might be more than means-end or
goal-oriented, and might be directed toward the achievement of shared under-
standing. It also does not take into account that interaction is co-ordinated in
basically different ways. The achievement of shared understanding as to what
certain acts of cognition and manipulation of objects mean, and the achievement
of the co-ordination of social action through linguistically mediated (justifiable)
validity claims, are key elements of the new paradigm of communicative rationality
which must replace goal- or instrumental rationality. Unless such an expanded
rationality is sought and developed, the pessimistic conclusions of Weber and the

Frankfurt school are inevitable.
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An emphasis on goalrationality involves the loss of the wider rationality which
is needed to demonstrate that society is formed properly through social action that
is genuinely communicative, and through a rationality which attempts to co-ordi-
nate social action on the basis of shared understanding. Weber’s theory of society
and social analysis, because it gave a central place to the isolated actor, could not
grasp the essentially intersubjective nature of action; the achievement of under-

standing is perforce the result of intersubjective activity:

If we assume that the human species maintains itself through the
socially coordinated activities of its members and that this coordination
has to be established through communication - and in certain central
spheres through communication aimed at reaching agreement - then
the reproduction of the species also requires satisfying the conditions
of a rationality that is inherent in communicative action.

This passage emphasises the need for a communicatively-based procedure to
determine justice for the purpose of forming society.

I have already mentioned the abuse of power and the problem of domination
in the areas which justice, in the interests of forming a society, needs to address
most urgently. For those who control power control the distribution of social goods,
which has been the traditional concern of theories of social justice. The legitim-
ation of power, and particularly legitimation in terms of the justification of "steer-
ing" norms and actions, becomes a major concern for a theory of justice.

Any analysis of modern society would be incomplete without an examination
of the problem of legitimation crisis, because such an examination reveals the
issues which a theory of justice needs to address; probably most prominent among
these issues are the deformation of the public sphere and the depoliticisation of

subjects through the economic and bureaucratic intervention of the state in late
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capitalist economies, as it seelks to forestall the withdrawal of legitimation by the
pacification of class conflict, and by buying off protest by compensating measures

and system-conforming rewards.

1.5 Legltimation crisls

The basic thesis of legitimation crisis was stated by Habermas in his book of
the same title ,87 which was a major contribution to the analysis of contemporary
capitalism, and to the analysis of modern western society in general. A more
succinct expression of the thesis occurs in his essay "Legitimation Problems in the
Modern State".88 Baldly stated the thesis of legitimation crisis reveals capitalism
as a system of unfair exchange between capital and labour, which is the conse-
quence of crisis tendencies inherent in its mode of production. These crises, which
originate in the economic system owing to systemic steering imperatives that assert
themselves in the pressure for capital realisation, are expressed in the lifeworld as
class conflict. The continuing tendency toward disturbance caused by these steering
imperatives "can be administratively processed and transferred by stages through
the political and into the socio-cultural system".89 The class conflict thus generated
could be acute and destabilising, thus threatening the state and its legitimacy.

Power needs legitimation, but crises threaten the possibilities for its legitim-
ation because the inequalities and dysfunction of the economic system cause
citizens to withdraw their legitimation. They also threaten the motivation of
subjects which the state needs for its continual functioning. Thus legitimation and
motivation require protection by the state’s intervention through state power.
However, the state attempts to compensate for the functional deficiencies of the

market without going to the extreme of total regulation of the economy; its
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interference amounts to the manipulation of conditions for private entrepreneurial
decisions and the implementation of strategies to avoid the negative side-effects
of the unhampered functioning of the market. Nevertheless, this interference is
significant enough to create a tension between the economy and the (democratic)
process of legitimation.

Legitimation, in modern western societies, is and can only be bestowed on
power by democratic procedures. The tension between democracy and capitalism
occurs because they correlate with different forms of integration: the former
implies the primacy of the Lifeworld and integration through communicative
action, whereas the latter requires that the subsystems follow their own inner
dynamics, are held free from legitimation requirements and fulfil their necessary
functional roles, even at the cost of the technification and reification of the
lifeworld. In order to lift the possible threat to the legitimation of and motivation
for the System, the democratic welfare state buys off protest in the lifeworld by
using the increase in its social product for compensatory measures, thus pacifying
class conflict and averting legitimation crises. But, as Brand points out, "in doing
so, it interferes by using law as a medium, in communicatively structured areas of
the lifeworld, ... damaging in the process the cultural resources necessary for the
continued existence of its symbolic structure".? This interference is an aspect of
the colonisation of the lifeworld, which implies the partial monetarisation and
bureaucratisation of the lifeworld, threatening its symbolic reproduction, most
crucially the public domain in which consensus about "governing" norms is reached.

This is the domain of justice as normative legitimacy and communicative action.
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It is beyond the scope of this chapter to present fully Habermas’s argument
about the inherent and contradictory problems of capitalism; what I wish to draw
from this line of argument is the destructive effects of the intervention by power
in the public sphere of the lifeworld which follows in the wake of a legitimation
crisis, because it is here that justice is operative in the form of the justification of
those norms which form a just society.

As the rights of citizens to political participation became éstablishcd in the
course of social evolution, legitimation became a consequence of democratic
procedure, thus creating a problem for capitalist states trying to avert attention
from the basic contradiction of organised capitalism, namely the private appropri-

ation of public wealth:

Genuine participation of citizens in processes of political will-forma-
tion, that is, substantive democracy, would bring to consciousness the
contradiction between administratively socialised production and the
continued private appropriation and use of surplus value. In order to
keep this contradiction from being thematised, the administrative sys-
tem must be sufficiently independent of legitimating will-formation.

However, the independence of the administrative system is not easy, or even
possible, to secure. As the administrative-political system encroaches upon or
intrudes into the socio-cultural system, it undermines and weakens cultural tradi-

tions; this has the unintended side-effect of

causing meanings and norms previously fixed by tradition and belong-
ing to the boundary conditions of the political system to be publicly
thematised. In this way the scope of discursive will-formation expands
- a process that shakes the structures of the depoliticised public realm
so important for the continued existence of the system.”

The rationalisation of society which follows in the wake of the increased need

for justification of government intervention into new areas of life destroys the
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unquestionable character of traditions and their validity claims that were pre-
viously taken for granted. Habermas remarks that the "stirring up of cultural affairs
[which are] taken for granted thus furthers the politicisation of areas of life
previously assigned to the private sphere".? This development signifies danger for
the civic privatism (i.e. "political abstinence combined with an orientation to
career, leisure and consumption" that promote the expectation of suitable rewards
within the system) which is essential to the structurally depoliticised public realm.*
Thus, the paradoxical effect of the administrative processing of economically
conditioned crisis tendencies is an increased pressure for legitimation which
cannot be relieved by the rationality introduced by that very administrative pro-

cessing:

As long as motivations remain tied to norms requiring justification, the
introduction of legitimate power into the reproduction process means
that the "fundamental contradiction" can break out in a questioning,
rich in practical consequences, of the norms that still underlie admin-
istrative action. And such questioning will break out if the correspond-
ing themes, problems, and arguments are not spared through
sufficiently sedimented pre-determinations.”

Even though the state recognises that the recoupling of the economic system
to the political means greater use of democratic institutions and participation to
secure legitimation for its expanded activities, it still would prefer to keep its
administrative system independent of the legitimating system. Here Habermas
introduces the idea that states arrange "formal" democratic institutions and proce-
dures to ensure that administrative decisions are made largely independently of
the specific motives and interests of the citizens. These institutions and procedures
are democratic in form, but not in substance, ensuring a "diffuse mass loyalty" and

the avoidance of real participation; this alteration leads to a structurally depol-
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iticised public realm, in which subjects in a society "enjoy the status of passive
conditions with only the right to withhold acclamation".” Thus the political system
in capitalist societies, which set up the public realm for effective legitimation, tries
to change its function to directing attention toward topical areas, that is, "of pushing
other themes, problems, and arguments below the threshold of attention and,
thereby, of withholding them from opinion=formation".97 However, this whole
attempt flounders when citizens in the process of democratic rationalisation and
justification see through the mode of procurement of legitimation for a basically
unjust enterprise.

The way the state can counter the critical awareness unleashed through the
process of rationalisation, with its ensuing legitimation deficits, is by securing the
loyalty of the masses through rewards and welfare compensation.?8 Habermas’s
thesis is that a properly functioning public realm, based on a universal discourse
ethics, will produce an entirely different and just basis for the formation of society,
and not a cynical willingness to accede to a political order because it provides an
acceptable flow of system-conforming rewards. McCarthy uses this as a possible
argument against Habermas’s legitimation crisis thesis, noting that such a willing-
ness is not necessarily cynical and may follow "for the reason that nothing better
seems practically possible in the given circumstances".? Such a willingness, accord-
ing to McCarthy, can and does serve to legitimate political systems: " ... it is difficult
to see why the justification of a political order on the grounds that it provides an
acceptable (in an imperfect world) distribution of ‘primary goods’ (Rawls) could

not be widely effective in sustaining that order."1¢?
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McCarthy exposes a weakness in the predictive power of the legitimation
crisis thesis, because empirical motives can be shown to have as much power in
forming a society as communicative rationality and communicative action, and
because it is too theoretical and insufficiently practical, despite Habermas’s pur-
pose of developing his critical theory as a systematically generalised history with
practical intent. However, McCarthy’s critique neglects the practical dimension of
critical theory, and neglects the connection between theory and praxis. The purpose
of a critical theory is to enlighten its addressees about their actual situation, real
interests, and practical possibilities. Habermas’s model for social critique is the
model of the suppression of generalisable interests,'0! which is concerned with those
interests that can be shared (or agreed upon) in rational discourse. In a key passage
in Legitimation Crisis Habermas asks: "How would the membership of a social
system, at a given stage in the development of productive forces, have collectively
and bindingly interpreted their needs (and which norms would they have accepted
as justified) if they could and would have decided on organisation of social
intercourse through discursive will-formation, with adequate knowledge of the
limiting conditions and functional imperatives of their society?"1%2 The critical
scrutiny by subjects in this regard would recognise the domination built into the
prevailing normative structures and their interpretations, which is revealed as "the
‘injustice’ of the repression of generalisable interests";'03 further, this critique
would reveal the de facto consensus underlying the institutionalised distribution of
opportunities for the legitimate satisfaction of needs and interests as unwarranted,

illusory, and ideological. 104
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The point of modern theories of justice (and of a modern social critical
theory) is to eliminate domination, which is the root of injustice. This requires
attention, in the first instance, not to specific interests and needs (which may be
the immediate basis of socio-political critique), but to establishing a procedural
criterion for assessing the rationality or legitimacy of concrete interests. If a theory
of justice has such amediate, normative-theoretical basis, its mode of social analysis
will require attention to its normative grounding, and therefore is bound to stress
the theoretical as the basis for the practical; as a consequence its practical import
may be diffuse, but this in no way diminishes its ultimate practical value, especially
if it succeeds in eliminating or reducing domination in society. How this process
occurs is treated in chapter 4, in my examination of Habermas’s theory of justice.

The theory of legitimation crisis reveals the need for public debate in late
capitalist democratic societies, in order to assess the legitimacy of concrete inter-
ests and norms. This public debate is intended to take place in the public sphere,
and envisions the replacement of the rule of authority (i.e. domination) with that
of reason. Habermas claims that the dessication of the public sphere, the surrender
of the idea of rationalising power through the medium of public discussion, is a
result of transferring practical into technical questions. This transformation legit-
imates the withdrawal of practical questions from public discussion and deprives
the public sphere of its critical function; a depoliticised public sphere, which is
essential to the stability of state-regulated capitalism, is legitimated and sustained
by technocratic ideology: “Technocratic consciousness ... not only justifies a par-
ticular class’s interest in domination and represses another class’s partial need for

emancipation, but affects the human race’s emancipatory interest as such."'0% In
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eliminating the distinction between the practical and the technical, it "violates an
interest grounded in one of the two fundamental conditions of our cultural exist-
ence: in language".1% Faced with this "substitute ideology", critical theory must
now "penetrate beyond the level of particular historical class interests to disclose
the fundamental interests of mankind as such" 107

The difficulty with the noble aim of a critique which tries to reveal the basic
human interest in domination-free communication is that it is not clear how this
level of self-understanding to assist an effective political practice is to be achieved.
Critical theory’s penetration beyond class interest to the fundamental interest of
humankind requires a potential agent of social transformation, i.e. a group or
organisation which will protest against social injustice; and through its justice-
working activity of engendering (class-conflictual) public debate and discussion
will change the existing order in the interests of forming a more just society.108
Habermas believes that the re-politicisation of the public sphere is potentially the
most crisis-laden tendency in contemporary capitalist society because the expan-
sion of discursive will-formation shakes the structures of the depoliticised public
realm so important for the continued existence of the system.1%® However, he is
very pessimistic about the emergence of an organised social movement which will
engender a genuine legitimation crisis leading to a radical transformation of
society,110

The thesis of legitimation crisis asserts that crisis tendencies occur in modern
capitalist societies because the state has to implement class-based, economic
imperatives and simultaneously secure general normative acceptance. However,

the processes of reification and fragmentation now decrease the necessity of the
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political system to rely on "normatively secured or communicatively achieved
agreement', and increase "the scope of tolerance for merely instrumental attitudes,
indifference and cynicism ... "11! The task of justice in modern societies is less a
direct matter of the distribution of wealth, and more of resisting the increasing
colonisation of the lifeworld, of reacting against cultural impoverishment, and of
arresting and reversing the fragmentation of consciousness. The task of justice in
the formation of a just society is the development of a critical ¢onsciousness which
withdraws legitimation, which protests against the deformation of the structures of
subjectivity, and which tries to establish principles and procedures for securing
normative legitimacy, thus overcoming the pathologies following societal ration-
alisation in modernity. The pacification of class conflict by welfare-state mass
democracies does not mean that protest potential has been altogether laid to
rest.112

New social movements (e.g., antinuclear and environmental movements,
single-issue and local movements, the women’s movement, etc.), which embody
this "protest potential", have emerged. A characteristic of these new social move-
ments is their "self-limiting radicalism", 113 i.e. their rejection of revolutionary
theory which envisages collective revolutionary subjects speaking in the name of
all of society and seeking to take over the economy and polity.114 These movements
must not be understood simply as a reaction against the uprooting of "traditional
forms of life", but rather as a reaction against the deformation of "posttraditional
forms of life"!1> which arise with the structural differentiation (i.e. rationalisation)
of the lifeworld. Thus the new social movements must attempt mainly to protect

the conditions of "communicative sociation",!16 rather than to generate a revol-
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utionary ideology to combat capitalism. White sums up the rationale of these new
social movements: "The problem is less that of building a collective, revolutionary
ideology to combat that provided by capitalism, than it is one of overcoming the
colonisation and fragmentation of consciousness by creating enough slack in the
system for the ongoing autonomous articulation of plural identities by the groups
involved."117

While the differentiation of the structures of modern capitalist societies
brings some benefits, the process of systemic rationalisation threatens our integrity
as independent, critical beings capable of shaping the direction of our collective
lives in a democratic way.118 The new social movements provide examples of a new
stance vis-a-vis the formal political system: the critical consciousness which lies
behind their activity bodes well for the kind of critical politics and re-emergénce
of a critical public sphere which Habermas desired in Legitimation Crisis.

Although he mentions religious fundamentalism as one of the new social
movements,!1? he does not refer to the potential of political theology and the
Church both for protest and transformation. It is my contention that a political
theology which develops an understanding of justice as communicative action
could enable the Church to be that agent of social transformation, not by being
another self-limiting social movement trying to create space for communicative
sociation and for the articulation and protection of its identity, but by going much
further and promoting the notion of a universal ethics in the interests of forming
a just society (both at a national and an international level). A political theology

must promote an understanding of justice which engages, albeit warily, with the

formal political system, by trying to ensure that the state returns to a basis of
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normative legitimacy, through the adoption of a discourse ethics and the estab-
lishment of communicative rationality and communicative action.

While this is an ambitious programme, it is different from a totalising
revolutionary programme, because it relies upon the non-coercive commendation
of a procedure which itself attempts to secure normative legitimacy through
domination-free, fully intersubjective communication, based on shared under-
standing, agreement, co-operation and consensus. The Church is well-placed to
undertake such a programme because there is virtually no other institutional locus
in which this can be done. Since Habermas severs his discourse ethics from any
religious foundations and institutions, and thus fails to provide an institutional
social and cultural locus for the discussion of practical moral issues, the Church
appears to be one possible agent which could provide the institutional base in
modern society for a universal discourse ethics.120 Habermas’s interpretation of
modermnity as the impoverishment of the lifeworld (owing to its colonisation by the
system), and the concomitant deformation of the public sphere, raises the question
about the locus of public discourse regarding issues of justice, right and good. It is
F. S. Fiorenza who puts forward the proposal that churches, using political theology
which explicates what Habermas acknowledges but does not develop (namely the
transcending dimension of the unity of the lifeworld toward which moral discourse
is aimed), could provide such an institutional locus, because the churches are
constantly endeavouring to interpret the substantial normative potential of their

religious traditions.12! I shall take up this proposal again in the final chapter.
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Conclusion

The divine imperative to do justice obliges Christians in modern society to
realise the irreducibly social dimension of justice, which is concerned with the
formation of society in accordance with God’s will for people to live together in
right relationship, achieved by domination-free interaction. The province of justice
is the democratic, political, public sphere in which validity claims are put forward
with regard to the norms and principles that constitute the social charter which
forms society.

I have already argued that an investigation which seeks to discover how the
justice of God forms society must use an analysis of society, and the insights gained
from the necessary interdisciplinary nature of such an analysis. The principal thrust
of God’s justice is the establishment of right relationship, which I interpret as a
polity which comes about through persons operating according to certain princi-
ples, norms and codes which regulate their interaction. This requires a procedure
for legitimating such a polity: legitimacy here means the worthiness of a political
order to be recognised. An investigation into how this legitimacy is to be achieved
requires an examination of certain modern theories of justice, to see how the
intention of God’s justice to form society is mediated through them, and whether
they can serve as models for the working out of God’s justice in modern societies.

Since political legitimation is a vital function of justice in forming a society,
itis essential to our investigation that we consider theories of justice which attempt
to establish a method of achieving legitimacy based on general interest and general
will. Our discussion of the shift from the traditional sociological understanding of

the descriptive role of social theory to a new understanding of its normative role
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revealed that an independent evaluation of reasons on which the claim to legitim-
acy is based cannot be excluded. The theories which I propose to examine are
concerned with this evaluation, and particularly with the justification or grounding
of the reasons proffered for compliance with a political order which determines
social justice. It is not enough for social theory to be concerned with the factuality
of validity claims, e.g. in the sense of their frequency or accuracy in specific
populations; social theory cannot ignore the fact that normative validity claims
meet with recognition because they may be held to be well grounded ("capable of
discursive vindication"122), What is needed is 2 method which helps us systemati-
cally to evaluate legitimacy claims in a rational, intersubjectively testable way, in
order to arrive at the arrangements which will form a just society.

The difficulty for an attempt to develop theologically the methods, and
theories out of which they arise, is that these theories largely tend to exclude or
dismiss the ‘metaphysical’ starting point of such an attempt. The point which I wish
to make is that Christian theology, despite its possession of a substantive concept
of morality, normative concepts of the good, of public welfare, etc., can endorse a
purely procedural method of achieving legitimacy. It can not only use this method,
but assert that God’s justice implies the use of this method in which various actors,
including Christians, enter a discourse and, through a process of rational argumen-
tation, either decide on a set of principles or justify the normative validity of their
claims (arising from their substantive normative tradition) to a better social order.

The criticism which Habermas applies to neo-Aristotelian, natural law-based
attempts to justify hermeneutically rather than rationally everyday conceptions of

the good, the virtuous and the just can be applied equally to Christian under-
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standings which fall back purely on the authority of their normative tradition: “if ...
philosophical ethics and political theory are supposed to disclose the moral core
of the general consciousness and to re-construct it as a normative concept of the
moral, then they must specify criteria and provide reasons; ... "'23 Thus theology
must develop a Christian understanding of justice in terms of normative legitimacy,
such that it sees the necessity for giving reasons for its normative claims to a better
and more just social order. Habermas is wrong when he suggests that the legitim-
ation based on a normative tradition (e.g., the Judeo-Christian or neo-Aristotelian
tradition) is untenable "because of the metaphysical context in which it is em-
bedded".1?* It would only be untenable if norms of action and their legitimation
were asserted dogmatically as the only possible ones. There is no reason why
Christians cannot engage in the "re-constructive" exercise of justifying their norms
of action rather than in mere assertion.

This raises the fundamental question of practical philosophy which, accord-
ing to Habermas, "has been taken up reflectively as a question of the procedures
and presuppositions under which justification can have the power to produce
consensus”.1> A theological investigation into the connection between justice and
the formation of society needs to examine the major theories in modern times
which try to establish methods or procedures for achieving a consensus about the
basic decisions and institutions for a (just) society, i.e., methods and procedures
for forming a just society. After an examination of God’s justice in the next chapter,
Iintend to investigate the two theories which appear to have the greatest potential

for this achievement, to examine how far they coincide with Christian justice, how
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far Christians could live in a society which come about under their proposed

arrangements, and how far they may be mediations of God’s justice.

Footnotes

1

0 3 & Wn

In considering how society is formed, integrated and maintained it is helpful to use
Habermas’s distinction between social integration, which comes about through
communicative action, and systemic or functional integration, which comes about
through the intertwining of the consequences of action. According to Habermas,
society cannot be analysed using only action theory (Max Weber) or systems theory
(Talcott Parsons): it must be analysed at both levels. Only a two-pronged approach,
such as that of Habermas’s lifeworld and system analysis, can explain phenomena
which the classical sociologists Weber, Durkheim and Marx signalled under different
names - the ‘iron cage’, anomie, alienation - but did not adequately analyse. [Arie
Brand: The Force of Reason: An Introduction to Habermas’ Theory of Communicative
Action, Sydney: Allen & Unwin, 1990, p. 39.] Habermas claims that these phenomena
can only be explained from the mutual relations between lifeworld and system.
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for a comprehensive conception of society. The Lifeworld concerns the symbolic
reproduction of society: it represents the whole ensemble of human relations (social,
cultural and personal) which is co-ordinated and reproduced through communicative
action (i.e., action that is oriented toward achieving agreement), and thus through
the medium of language. The System, on the other hand, concerns the material
reproduction of society: it has to do with the preservation of bodies, which takes
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independent, mainly in the form of the subsystems of the market and the state.
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The fragmentation of consciousness which results from this intrusion obstructs the
synthetic power of such global interpretation. Habermas’s argument is a develop-
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is contained in his thesis of "the linguistification of the sacred” [Chapter V in volume
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Chapter 2 The Justice of God

Introduction

Contemporary theology which engages in reflection on problems of the relation of
Christian faith to the quest for justice in the modern world is characterised by
rooting that reflection largely in the Bible rather than in other sources (such as
natural law philosophy).1 To a large extent, sacred scripture provides the basis for
much of the Church’s social teaching. This has been developed according to the
needs of different ages.2 My approach in this chapter is guided by the hermeneutics
of socio-critical theory,? whilst attempting to remain faithful in particular to the
Jewish element in our heritage, which attaches prime importance to social justice.
Epsztein refers to one of the greatest teachers in Judaism - Simon Gamaliel - who
stressed that "justice is the first of the three pillars (alongside truth and peace)
which ensure the continuity of human society".*

I argue that in the biblical material there are vital indicators to the principles
and procedures of justice which later thinkers have developed. My approach is
guided by the particular understanding of justice contained in my thesis, namely
social justice, which concerns the creation, through participation in public dis-
course, of institutionalised patterns of societal and political organisation, mutual
action, and interdependence. These patterns are essential for the creation of
mutuality and for the formation of a society in which the demands of love can be
met, among them the satisfaction of the needs of all living together. Social justice,
which is rooted in the will of God and in the Christian moral norm of love, is more

basic than distributive or commutative justice, for unless legitimate social and
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political structures are established, the dimensions of the other modalities of
justice? cannot be realised.

The issue of ‘publicity’ is particularly important here, because the conditions
necessary for the other forms of justice depend on concerted action by society as a
whole through its public institutions. The legitimacy of the norms by which these
institutions, especially government, form and steer society rests upon the public
agreement and consensus of those interacting in society. It is this normative
legitimacy and its achievement which I take to be the crux of the issue of social
justice (i.e. that justice which forms society). In order to establish that God’s justice
can be interpreted in this way, it is necessary to establish the essentially social and
relational nature of God’s justice, which God uses as an instrument to form society.
Thus in this chapter I begin by examining justice as a principle in creation,
particularly in the creation of a benevolent social order and harmonious society.
Section two is given to an exposition of the relational and social nature of the justice
of God. It examines the theological bases of the Image of God and of the Trinity
as the ground for asserting the intrinsic relationality of human beings and their
need to live in a society which reflects the society of the Trinity. It argues for an
intersubjective, dialogical (i.e., communicative) understanding of justice, derived
from the Hebrew word sedaqah as ‘right relationship’ and ‘true sociality’, which
forms the guiding concept of justice for my argument. The question then arises as
to how the conditions of justice as right relationship at a societal level can be
conceived and secured for our times so that a just human society can be formed.

The third section discusses sin as the reason for the thwarting of God’s

intention for true sociality. This section also attempts to establish the connection
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between redemption and creation, for once the wholeness of the created order and
true sociality have been fractured, the chaos which ensues has to be re-ordered and
redeemed: I suggest that this, too, is the role of justice. One of the consequences
of distorted communication and fractured sociality (which follow in the wake of
sin) is domination, which can be deconstructed by ideology-critique and the
prophetic figures who engage in such critique. Section four examines the presence
and use of ideology-critique in the biblical tradition as part of the critical, socio-
political function of justice in its task of re-ordering and (re-forming) society.
Section five deals with the synoptic and New Testament notion of Jesus as the
justice of God, as the Servant figure of the Old Testament who will establish justice
on earth in its properly social, i.e. relational and intersubjective, form. I suggest in
this section that we should imitate Christ in his communicative action as a way of
establishing social justice. This argument depends not only on a re-imaging of Jesus
as the rightecusness and justice of God, but (in section six) on an interpretation of
Jesus’ attempt to establish justice (a mark of the Kingdom of God) in terms of the
theory of communicative action. My contention is that, in the search for theories
of justice which will assist the task of forming a just society under modern condi-
tions, Christians must examine the correlation between such theories and the
normative traditions in the primary source of their faith.
2.1 The justice of God as a principle in the creation of soctal

order and society

The ground for asserting that it is justice, and specifically the justice of God,
which forms society is found in the creation theology of the Bible, in the central

paradigm of Jewish faith - the Exodus and liberation from oppression, in the
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theology of the classical Prophets, and in the parables of Jesus. That God created
social order, in addition to physical and moral order, is well-attested in the
Judeo-Christian scriptures.® The creation theclogy of the Pentateuch reveals
clearly that God'’s role as the source of all order in creation is to bring order out of
chaos (Gen. 1:2), and to sustain that order continuously. Thus God’s creative
activity is not limited to the beginning of all things but continuous through history,
in every generation, as his sustenance and renewal of the created order.” The
character of this order, whether physical or social, is that "it is good" (Gen. 1:10,
31): it is one of harmony, of peace, of well-being. Social life, as part of God’s
intended order, is to be as much a blessing as the rest of creation.

The idea that God is the source of blessing arises early in the scriptures (Gen.
1:22, 28, 2:3), in the context of the story of creation. The strong element of blessing
in creation theology needs to be considered as a theology of blessing complemen-
tary to salvation theology, which has been the predominant focus of Old Testament
theology.8 Birch notes that God's created order is the vehicle for blessing to all of

God’s creatures in all generations:

In this stress on God’s trustworthy order (rather than God’s intervening
act) we find ethical warrant for systemic and structural efforts to discern
and embody God’s faithful order in our own societal patterns ... We are
mandated to make the blessings of God’s creation broadly and continu-
ously available to all God’s creatures as God intended.’

It is not only the creation tradition in the scriptures which speaks of the order
which God provides in creation. The wisdom tradition, largely contained in
Proverbs, Job, certain Psalms, and in the intertestamental texts of Sirach and
Wisdom, has at its heart a belief in order "imbedded in the cosmos and discernible

by human reason".!® Wisdom theology identifies human good with the order
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intended by God in creation - an order which can be discovered in the natural or
social world: wisdom consists in discovering and attuning oneself to the divinely
intended and sustained order, and living in harmony with it. This divinely intended
order, out of which all the good things in life flow, is described by Walter Brueg-

gemann:

The order of life is characterised in wisdom in many ways. ... Whatever
it is called, it is a remarkable confession of faith in the benevolence of
life, in the staying power of our world, in the possibility of wholeness,
in the health of right relations in right community, in the security every
man may have without seizing what is his neighbour’s. Moreover, in
Israel’s faith this orderliness to which a man may conform himself is not
an acﬁdem, but is the knowing arrangement of a generous, benevolent
God.

The wisdom tradition provides strong support for my contention that God
and his justice are the source of social order and society. It is God’s justice which,
as part of the created order, sustains the social order. God imparts his justice to
human beings to form society and maintain social order. Wisdom theoclogy, which
can be interpreted as creation theology,'2 understands God as responsible for the
order built into creation, and as creating us with the capacity to discern that order
and live in harmony with it: "wisdom is possessed of enormous confidence in the
capacity of human reason to discover the truth of reality in productive patterns of
personal and community life."13 That reality is God, whose Being is love and whose
nature is justice: these form the fundamental principle inherent in the fabric of
God’s creation. Dianne Bergant has noted the intimate connection between cre-
ation and justice "both in regard to the primordial creation and in the continual
victory over chaos within each person and within society as a whole".14 The task of

wisdom is to aid the human search for the truth which God has built into creation,
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and to choose life and live wisely, which means living in accord with the require-
ments of God’s justice.

The wisdom tradition, which views the created world as good, points to the
fact that creation is the medium in which God is experienced - "in the very order
which God originated and sustains" - and in which we have potential as co-agents
with God for maintaining his intended order through justice. Bruce Birch, in his
discussion of wisdom and creation, points out that "belief in God’s creation for
wisdom is always tied to issues of God’s justice and not a simple affirmation of
divine ordering".!® In view of the constant threat of chaos behind creation, human
~ action in harmony with God’s created order helps to maintain the fabric of the
world.1® Since justice is an essential aspect of that order, in so far as it effects social
order and forms society, human action must also be guided by and in harmony with
God’s justice. Birch states that manifestations of chaos in human experience "make
it all the more imperative that God’s justice be undergirded by reasserting the
fundamental creation theology behind wisdom".17

An appeal to the wisdom tradition for support for the contention that God
creates social order and wills right sociality through justice is not unproblematic;
for the character of wisdom morality is individualistic, and is based less on an
understanding of covenant relationship to God and neighbour than on an appeal
to a pious code of conduct which attempts to guide individuals in appropriate
behaviour that makes life whole and harmonious. The predominant concern of the
wisdom tradition with character formation, its perfectionist interest in the accom-
plishment of individual virtue rather than a deontological concern with the requi-

sites of social existence, its mechanical rewarding or punishing of every act, and the
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critical challenge directed at God’s justice and the human capacity for knowledge
and understanding by undeserved human suffering (i.e. the problem of theodicy)
- all present difficulties for an attempt to establish a convergence between the
creation, wisdom and prophetic traditions with regard to the social nature of
creation.

Nevertheless, despite the difficulties in and tensions between these tradi-
tions, the social character of God’s gracious nature and will, and of his graceful and
benevolent intentions for society, is manifest in an overview of the biblical witness
to creation. What emerges from this overview is a picture of the world and the
universe as divinely and benevolently ordered for the harmonious existence of
people (and all creatures) in God’s creation. The shalom vision of people living
together in society in unity, peace and harmony springs from an understanding of
the social order which God intended in creation. This sociality is determined by
justice. The nature of this justice needs examination before I can proceed to argue
that it may be mediated through the work of those who attempt to establish true

sociality in (sometimes unconscious) accordance with God’s intention.

2.2 Justice, Relationality and Intersubjectivity

An examination of the biblical understanding of justice reveals that it is a
concept much broader in scope and richer in meaning than it may have for us, given
the more narrowly juridical meaning attached to it by the modern mind, with its
Western presuppositions influenced by Roman legal thought.18

The main term for justice in the Old Testament, righteousness, cuts right
across our narrow ideas of justice;1? in the Old Testament there is no idea of

personified impartial Justice, "blindfoldedly holding the scales in just equality",20
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ensuring that each person receives his or her due, in the classical understanding of
distributive justice. Whereas it cannot be denied that the forensic or juridical sense
is distinctly present in the biblical understanding of justice (some scholars assert
that it is fundamental and predominant?Y), the positive and salvific qualities which
‘justice’ signifies in the Bible are more consistent with the picture that emerges of
God’s acts and of His nature. An emphasis on law as basis of the view of God in
the Old Testament fails to take account of the fact that "behind the detailed laws
of Israel stands a more fundamental and ethical truth concerning the character of
God himself - his justice".2 It is my contention that justice is the essence of God’s
nature, since no idea is more pervasive in the Old Testament than that God is a
God of righteousness and justice.”3 The fundamental use of the term justice or
righteousness in the Old Testament is to describe the nature of God: "Righteous-
ness is God’s name, the very essence of his nature, that which stands for the person
himself."?*

The concept of justice in the Old Testament is not static, but dynamic. Justice
in society and justice between humans and God was understood much more in
terms of action than of a state. A. B. Davidson states that like the word ‘holy’, justice
"once expressed a physical action", and E. Jacob points out that "the prophets
never exhort men to acquire righteousness as a quality or state, but they constantly
ask that justice be practised".2® The evidence in the biblical material regarding
justice is to be understood in highly personal, relational and action terms; in the
Old Testament, righteousness is always understood in terms of relationship,
whether between humans and God, or between humans themselves in their

inter-personal dealings.
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There is no single Hebrew term for justice; rather, there are two major terms
- sedaqah and mishpat, and a number of cognates which are frequently interchange-
able and, in some cases, synonymous. For the greater part of its usage in the Old
Testament, righteousness is synonymous with justice: "the term ‘righteousness’,
which characterizes the sphere of divine justice, understood in Israel with special
reference to Yahweh, becomes likewise the central term for human justice”.?’ S.
C. Mott believes that the presence of justice is often veiled from the English reader
by the ambiguity of the terms righteousness and judgement; and he suggests that
when one sees these two words in the context of social responsibility or oppression,
one can assume that justice would be a better translation, 28

The two major terms reveal the essentially social and relational nature of
God’s justice, and connect with my focus on the question of how the conditions of
justice as right relationship can be conceived and secured so that a just human
society may be formed. These conditions need to be conceived of in dialogical and
dialectical, i.e. communicative, terms. If the justice of God is relational, then the
conception of the society which it forms is one in which people are inseparably
bound together in a search for a mutuality of understanding. The basis of society
formed by God’s justice is true intersubjectivity, in which persons have uncondi-
tional mutual regard for each other as created by God in his image.

We have seen that the Genesis creation narratives refer to the intrinsic
relationality of the whole creation. Our human creation together in the image of
God means that no Christian theology should speak of individuals as isolated,
individual entities. According to McFadyen, God’s creating and sustaining activity

generates the ontological structures of both personal and social existence, and
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"indicates in outline the ideal form of and norm for personal and social life. The
assertion that we are created in the divine image operates both as assertion of the
way things are - an ontological given - and as an ideal regulating personal and social
conduct. It is both an “is’ and an ‘ought™.*® McFadyen’s discussion of personhood
and the creation of individuality in God’s image illuminates the issue of relation-
ality, because it helps us to understand that the divine image designates a way of
being in relation to God and others which is made possible by God addressing us
and entering into relationship with us, thereby calling us in response to enter into
(right) relationship and dialogue with others.

Our creation in the social image of the Trinitarian God means that there can
be no ‘pure’ subjectivity, because humans, like the ‘Persons’ of the Trinity, are
subjects in continuing and sustaining relationship, in dialogue, in commuanication.
The important truth for a theory of justice analogously informed by the nature of
God as Trinity is that the Persons of the Trinity are "neither simply modes of
relation nor absolutely discrete and independent individuals, but Persons in rela-
tion and Persons only through relation. Persons exist only as they exist for others,
not merely as they exist in and for themselves".3? Justice as right relationship
requires this sense of existing for others, of unconditional regard and respect for
the freedom, dignity and equality of the other.

Right relationship at a societal level, or what I have called ‘true sociality’,
requires acknowledgement and assimilation of the conception of personhood
which springs from our creation in the image of God, namely that "being a person
means existing-in-relationship".3! Correct individuality and sociality are thus

achieved through the Trinitarian process of existing in and for others, through
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non-coercive communication. The profound interpenetration of the Persons in the
Trinity’? provides the model for an intersubjectivity of unconditional mutual
regard, for orienting oneself towards others, and for understanding one another
from the perspective of the other.33 Justice as true sociality and right relationship
requires intersubjectivity of the open, reciprocal, mutual and communicative kind
present in the Triune life. The society which the justice of God forms ought to be
a continuation of the ‘society’ in the Trinity - an outpouring and overflowing of the
divine being.

The dialogical and intersubjective understanding of persons-in-society is
derived from the social nature of our created being, and from the divine intention
for us to live in right relationship (i.e. justice) in society. This understanding
includes the recognition that we are who and what we are through our intrinsic
relation to others, and that this relation is dependent on our capacity for genuinely
open communication in reflection of the totally open, non-coercive communica-
tion of the Trinity.

My emphasis on open communication, and harmonisation of human action
through consensus, does not imply a conflict-free model of either the Trinity, or of
the human society which reflects the divine ‘society’ within the Trinity. Nicholls
has rightly pointed to the danger of trying to deduce a harmonious social order
from a (distorted) trinitarian theology which eliminates the idea of conflict from
the internal life of the Godhead.3* A conflict-free conception of the Trinity leads
to a model of an integrated society devoid of conflict, achieved through totalita-
rianism and the denial of plurality. From a sociological point of view, Haferkamp

(referring to the theories of conflict propounded by Lockwood and Dahrendorf)
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argues that dissent and conflict are central elements of society, and are just as
fundamental as consent and cooperation.3’

Nicholls, in his criticism of Leonardo Boff’s adoption of this idealist model
of the relation between theology and politics, argues that the "model of an inte-
grated society free from conflict might possibly be fitting for a small Franciscan
friary, but not for a modern state" 30 My endorsement of democratic consensus and
harmony does not, however, preclude the notion of positive conflict. Nicholls is
right to point out that conflict may be "a necessary and beneficent feature of human
communities",’ because without permitting the expression of conflicting interests
and claims, a society could hardly be said to be free or just: "Conflicting claims ...
may provide a healthy dynamism, a stimulus to progress and the elimination of
specific evils."¥® My use of the communicative model of the Trinity to support my
model of a harmonious and just society does not presuppose a simplistic or
romantic understanding of the Trinity as bereft of conflict. Indeed, my emphasis
on dialogue requires genuine differences, which are resolved ultimately through

agreement and communication characterised by mutual regard.

2.3 Sin, distorted communication and fractured soclality
Creation theology presents a picture of the world not as pure chance but an
"intentional fortuitousness'3? - a free and benevolent creation for the purpose of
the self-communication of God’s goodness, with the ultimate goal of his glorifica-
tion. Part of that freedom and benevolence was to bestow upon us the moral
capacity and freedom to choose obedience or disobedience to God’s will. To be
obedient to God’s will was, and is, to choose life and relationship; the freedom to

make choices within the boundaries of duty makes genuine relationship possible,
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to God and to others. The converse is also true: to abuse our freedom, to disobey
God by rejecting his divinely intended sociality, is to disrupt God’s ordered
creation, which includes breaking relationship with him and with others. The
scriptures recognise that creation did not stay as God intended it, but has been
disturbed and broken by human sin. Whereas the Yahwist tradition in Genesis 3
focuses on the nature of human sin (pride, arrogance and disobedience), the
priestly tradition in Genesis 6 concentrates on the consequences of sin (corruption,
violence, moral collapse into a sub-human state that falls far short of what those
created in God'’s image are to be).

The biblical narratives contain the recognition that disobedience to God
breaks the harmony of creation and unleashes sin, evil and injustice which continue
to escalate in the world, fracturing the wholeness of the created order, especially
social relations. The Bible speaks not only of the reality of sin and its consequences,
but also of grace and redemption in the form of liberation and salvation. Already
in one of the earliest traditions in the Bible the creative work of God, in calling
Israel into being through divine deliverance (Exodus 3), is tied to God’s role as
Redeemer. Genesis 6 records the virtual "uncreation” of the world in the flood,
after which God renews and guarantees the creation (Genesis 9). The scriptures
develop the role of God as both Creator and Redeemer as they record the history
of the people of Israel, who were called into being to play an essential part in God’s
redemptive purpose for a broken creation.

The role of justice in redemption is to re-order the chaos created by human
sin, and to set the creation free from its bondage (cf. Rom. 8:21) through the agency

of one who would be the embodiment of God’s justice. This agent is depicted in
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the Suffering Servant passages of Isaiah, and is revealed most fully in the person
of Jesus as the justice of God. The socio-political significance of Jesus’ person,
ministry, teaching and actions can be interpreted and cast in terms of communica-
tion and justice theory, as I propose to do. However, this argument must be
preceded by a discussion of the deleterious effect of sin on the human capacity for
communication, relation and sociality.

The Trinitarian God in whose image we are made is intrinsically social and
therefore properly (i.e dialogically) communicative and relational. In creating us
in his image, God structures our relationship with him as a dialogue. The paradigm
for human existence in the image of God is relatedness, the image representing an
ideal codification of relations which nonetheless require realisation in concrete
form in society. The image is not an essence or a static substance, but a form of
relation: it denotes the creation of all human beings for a life of relationship with
God and with others. Relationship is essentially an encounter between distinct,
different, autonomous yet interdependent partners who engage or communicate
with each other on the basis of freedom rather than coercion. The essence of the
partners’ communication is mutuality and reciprocity, not out of self-interest but
out of an unselfish orientation towards the other. Mutuality rather than domination
is what is intended in God’s creation of human beings. The structural openness and
orientation towards the other are a social refraction of these qualities in our
relation with God.

The communication between partners is (or should be) a reflection of the
fundamentally non-coercive, open communication within the Trinity, and which

overflows in God’s communication of his goodness in creation. The import which
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a dialogical understanding of relation has for justice as normative legitimacy is
contained in the recognition that relationship, as a dialogical encounter with the
aim of mutual understanding, has a structure of open question and answer, of
discussion and argumentation. The open and mutual consideration by distinct,
autonomous yet interrelated partners produces an open, mutual and respectful
questioning of each by the other with regard to their needs and interests. The major
characteristic of God’s gracious communication is that it is genuinely dialogical: it
respects our freedom, difference and independence, and permits us to respond
freely, even if the precondition of our autonomy in relation contains the possi-
bilities of misunderstanding and disobedience.*?

Our relational structure of freedom in God’s image means that we are
fulfilled personally and socially when we reciprocate the open address of God and
of the other. A stance in relation based on anything else than openness and
unconditional regard for the other assumes that relationship can be established by
power, thus departing from the model of God’s non-coercive communication and
distorting communication and relation. Although God’s address constitutes our
ontological structure as relational and social, the freedom which is created with
this structure may be distorted by rejection of dialogue-partnership, both with God
and with others. McFadyen, in his analysis of our relational nature, claims that
"human being is always in the image of God because it is constituted by God’s
prevenient, creative communication as a being-in-response. ... We live and breathe
within the parameters set by the divine intention in communication of dialogue-

partnership with God as a more or less distorted image of and response to God".*!
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The refusal to reciprocate the intention of God’s communication is to distort his
image in us.

This refusal is tantamount to disobedience, which the biblical tradition
considers to be the cause of sin. The story of the Fall in Genesis 3 is about the choice
between orienting oneself in obedience to God and faithfulness to values tran-
scending oneself (otherness) or to oneself and one’s own values and laws. The
self-centred choice of self-constitution recognises as binding only those laws or
values which are self-chosen, and "represents a reversal of creation since it is a
rejection of the reality of God and the other as intrinsically related to oneself".*?
The distortion of God’s image which this sinful rejection causes has serious effects
at societal level, where interpersonal relationships are tramsacted in the over-
arching structures of social relations. Right relationship or justice at this level forms
a society in accordance with God’s will; wrong relationships, i.e. those in which
dialogue, mutuality, reciprocity and regard for the other are rejected, produce
fractured sociality or injustice. Injustice in society is the result of sin having entered
social structures, particularly in the form of the failure to engage in open communi-
cation with regard to socially formative norms, leading to the arbitrary use of power
or domination. McFadyen suggests that the Christian doctrines of the Fall and
Original Sin describe the distortions of human being through the fracture of
relation with God and one another, and provide a way of talking about the
accumulative effects of such distortions in subsequent generations.*3
The personal and structural effects of sin affect us all and distort the image

of God in us, so that we relate to God and to one another in a distorted way. If

social structures and social relations are distorted, the possibilities of enacting
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justice to form and transform society appear to be severely limited. Distortions of
God’s image also prevent clear apprehension of the consequences of those very
distortions; as I have already argued, historical circumstances have inhibited the
range and depth of reflection, effectively permitting all kinds of injustice, exploi-
tation, repression and domination to go unguestioned and unchallenged, resulting
in people’s entrapment in unjust structures and preventing the formation of a truly
just society. However, there is to the creative justice of God another dimension
which, like critical theory, is performative in its critical reflectivity: this dimension
is operative within the redemption category of the creation-redemption conti-
nuum, seeking to liberate from injustice and to restore the right social order which
God intended in creation. In this sense justice has a transformative, ideology-criti-
cal function in the interest of the formation of society.

The critique of ideology as a function of justice is an essential step toward the
formation of society, because it exposes the illegitimate use of power and releases
the imagination to achieve the alternative envisioned by those who perceive the
truth, i.e God’s will for harmonious and true sociality. Ideology-critique is evident
in the primal literature of the Old Testament - in the fundamentally critical
narrative of the Exodus, which is the governing paradigm of biblical faith. It is also
to be found in the thought of the classical prophets, and in the life, teaching and
(communicative) action of Jesus. The parables of Jesus are significant critical-the-
oretical instances of God’s society-forming justice, because in and through them
Jesus unmasks the oppressive ideology of the authorities, and engages in a particu-
lar form of communication with his antipathetic interlocutors to bring about an

alternative perception of reality and a new understanding of living together in
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society. I propose to examine this socio-political function of justice in some of these
areas of biblical testimony because it is necessary for establishing my argument that
the critical purpose of justice goes beyond the exposure of illegitimate social
institutions and authority, and envisages and calls for an ethical procedure which
will secure mutual understanding and agreement about the principles and norms

which form and guide society.

2.4 [deoclogy-critique in the biblical tradition

Brueggemann has shown*® that the text of Exodus 1-15 is both a concrete
historical memory and a primal transformative memory, cast as a liturgical para-
digm through which human experience is regularly and publicly processed. In the
liturgical recital and enactment Israel constructs its own life and identity, beginning
the process of forming its society anew.

Using the categories from Habermas’s systems theory, Brueggemann asserts
that the Exodus narrative offers a very particular reading of the public reality in
which Israel is enmeshed. It speaks of a public world that is "a network of techno-
logical instruments which are legitimated if not absolutised by religious and myth-
opoetic ideology".® Israel concedes that it participates in this lifeworld, but does
not accept that locus as proper or normative, and so practises a liturgy which intends
to subvert that seemingly absolute shaping of social reality. In the face of this
enmeshment in a negative reality the Israelites were taught to recite a creed within
a liturgy which identified them as members of a community in which one was
authoritatively summoned to break the enmeshment, and in which one could rely
on God, the agent of dismantling, deconstruction and deligitimation of the unjust

oppressor.*6 Brueggemann suggests that the whole liturgical life of Israel was an
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act of "deconstruction".#’ The imperial arrangement which enslaved Israel and
which was legitimated by imperial ideology was not to be accepied as normative,
or deserving of respect or obedience. Although the Israelites knew themselves to
be enmeshed they also knew that they were destined for freedom: the world in
which they lived was under criticism and would not be the world that was meant to
be or was sure to come. Because the technological-ideological lifeworld was a
contrivance (and not a given), it could be undone and dismantled, in order to
arrange the world in an alternative way.

The material of the critique of ideology in the Bible is not extensive, but it is
central. It is contained in narrative literature, considered to be dangerous and
subversive because it has transformative power to shatter old descriptions of reality
and invite one into a differently described reality, thus contributing powerfully to
the process of emancipation. Metz, following Marcuse, has further enriched our
sense of the emancipatory potential of memory by suggesting that remembering is
a way of mediation that can break through (even if momentarily) the fact of an
oppressive situation.8 Like critical theory, it proves to be personally and socially
transformative, capable of changing reality because it is disjunctive and uncomfort-
able, and above all disclosive or revelatory: “The biblical text, because it is a classic
which continues to reveal, intends not only to report on an ancient transformation
but also to evoke and generate transformation in each new moment of its hear-
ing."* Thus the Egyptian ideology and programme of oppression become a model
for every social setting which is judged by God’s people to fall short of the justice
and humanity which God expects in society. The narrative in Exod. 1:2-14, 5:7-9,

17-19, is not intended to be scientific critique, but to unmask the ideology which
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tries to conceal the oppression in Egypt: "Each new generation, as it participates
in this narrative, learns how to make and engages in this social criticism of
established power."0

Brueggemann suggests that whereas we might wish for 2 more scientific
analysis, the Israelite community did its serious critique in narrative form: "Israel
knows that the dominant ideology will be destroyed by the proper telling of the
story ... The mode of story is the only way to get at the concreteness of hurt that
will lead to action. The story both discloses how Israel was enslaved and mediates
the power to undertake transformative, liberating action.">! What the story does
is to generate a context in which critical awareness and faith can develop; in this
context, faith is an assertion against the prevailing injustice and oppression, and "a
conviction of the freedom and justice to come which requires dismantling of the
imperial world".32 Critical awareness is crucial, because without it there cannot be
social criticism, whose purpose is to create a basis for challenging injustice and
dismantling oppression, i.e. bringing about justice in order to liberated and form a
new and genuine society.

While social criticism and ideology-critique are important, they are not
sufficient to delegitimate an oppressive regime. According to Brueggemann, the
power and authority to make a move of delegitimation in the face of imperial
definitions of reality come from "the public processing of pain", by which he means
"an intentional and communal act of expressing grievance which is unheard of and
risky"33 - the subversive, revolutionary move expressed in the phrase "and we cried
out". He contends that it is not revolutionary to experience pain, nor does the pain

go unnoticed by the regime; but noticing the pain is not the same as processing it
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publicly: "As long as persons experience their pain privately and in isolation, no
social power is generated. That is why every regime has a law against assembly.
When there is a meeting, there is social anger which generates risky, passionate
social power.">*

Brueggemann’s understanding of the power of the public processing of pain
is an extremely important insight into the way in which oppressive power can be
delegitimated, but we cannot consider it fully here because it draws us into the
theology of pain and lament.> For our purposes it is sufficient to stress the
importance of the cry of pain, in that it proclaims a refusal to bow down before
dominating ideology, and begins the formation of a counter-community around an
alternative perception of reality. Metz, too, points to the capacity of a dangerous
memory of a history of suffering to shatter unquestioning submissiveness to the
past and thus to assist the process of liberation.’® In Brueggemann’s view, the
Bible’s most dangerous insight is the pivotal power of pain. This pain is the effect
of sin; it is caused by distorted relationships, which follow the distortion of God’s
image through the rejection of dialogical relation and open, other-regarding
communication, leading to fractured sociality, oppression and injustice. This in-
sight tells against all ideologies which function by cover-up, whitewash and denial:
"It is precisely the public processing of pain that permits and evokes redescription
which gives a chance for newness."’ The ideology-critical function of the Exodus
narrative permits no ideology to cover up the pain and injustice which is the crucial
element in the reality of the community.

Ideology-critique in the service of justice and the formation of a just society

is present in the prophetic tradition as well. The prophetic tradition in the Bible is
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not confined to the prophetic corpus in the Canon but is present wherever God is
presented as opposing evil, bringing justice and seeking to redeem and restore; it is
a fertile source for understanding the nature of God’s justice. According to
Muilenberg, the prophets served as covenant mediators in the tradition of Moses
and other earlier figures, representing the covenant demands of God to the people
and calling them to task when those demands were ignored or broken.’8 They
courageously opposed all forces which might diminish the people’s relational
commitment to God and to one another. God is proclaimed as just throughout the
Bible, but the ethical element in the understanding of justice is advanced pre-emi-
nently by the classical prophets who are the major exponents of the concept.
Although the sense of forensic right is present in their use of the terms for justice,
they elevate the whole idea to a higher, moral plane, so that in its most developed
form (in Deutero-Isaiah) it acquires a universal significance.

In a situation of injustice, corruption, exploitation and oppression, like that
which prevailed in Israel in the 8th century B.C,, there is an urgent need for a
witness and call to God’s righteousness (justice), based on the conviction that
"social justice is the necessary and inexorable demand of [Yahweh’s] moral na-
ture".”? This witness and call were provided by Amos primarily, but also by the
other classical prophets who followed the same ideal of righteousness. The classical
prophets recognised that God willed to make himself known in history, and that
God manifested his holiness in justice and righteousness. According to Muilen-
berg, "Prophetic faith is faith in a singular, transcendent, holy, absolutely righteous

God, a God who wills to live in community and to create his community among

[people] .50
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Although the standard form of prophetic criticism is juridical, and is cast in
the language of judgement and sentence, there is behind the prophetic compulsion
to criticise a more basic critical awareness, based on a deep reflection on, and
refined appreciation of, the multi-dimensional nature of God’s righteousness and
justice. For the prophets, righteousness is right relationship in society; it functions
as a critical principle to expose and condemn unjust social practice which violates
God’s intentions, and the distorted faith of the religious establishment which
reduces religion to an ideology that serves to legitimate their "crassest vested
interests".51 If we adopt Brueggemann’s motif of "history-making" to examine the
function of God’s justice in working through the historical process to form society,
we can see how the Bible presents a very different characterisation of shaping the
socio-political realm, i.e. of history-making.

This characterisation, for which there is a warrant in the prophetic tradition,
includes an insight which is essential to my argument that society is formed by
people entering some kind of public discourse about the legitimacy of norms and
principles which determine the satisfaction of the needs and interests of all. The
people who are prepared to use the ideal kind of communication which this
requires are often those who live at the edge of society, where alternatives are
thinkable and possible in terms of an imagination not yet co-opted by those in
power. This insight indicates that history-making is done through "the voice of
marginality"2, and can be seen as "the free give-and-take of parties over new sets
of power settlements that are made possible through honest, risky communication.
That, of course, is not a conventional understanding of history ... My urging is that,

from its basic premises on, that history is the arena of the Holy One allied with the
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marginal people to create newness".%3 Marginal voices are those who, like the
prophet Jeremiah, engage in ideology-critique, who keep audible the cry of pain,
who are not afraid to be labelled idealistic and visionary, who present to the world
the possibility of forming a genuine society based on and achieved through the
justice of God. The prophets, and prophetic figures in any generation, have the task
of penetrating and disclosing official history and ideology which tries to cover up
human hurt and suffering in the wake of injustice, which denies the existence of
social justice® and even denies the existence of society53. These voices do not
succumb to the dominant definition of reality, to conventional epistemology, to
accepted standards of duplicity, manipulation, and other forms of systematically
distorted communication which prevent the formation of right relationship and
true sociality.

These voices of marginality are the voices of the prophets, the real history-
makers. It is they who employ the critique of ideology to dismantle unjust and
illegitimate structures, and find ways to form society anew, in accordance with the
will and justice of God. Theirs is an unsettling kind of history-making, even
unacceptable, because it destabilises (illegitimate) power. In a sense, their awk-
ward questions provoke the equivalent of a legitimation crisis (see pp. 491ff. above).
It is not fanciful to find in the consciousness of the prophets a sophisticated sense
of social reality, or the ability to ask sophisticated socio-theoretical questions about
the legitimacy of power; for example, Jeremiah 22:13-17 is a very radical text which
asks what is the definition of kingship, and more generally what are the true marks

of legitimate and just power.5
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The ideology-critical function of justice is to delegitimate those settled
arrangements of power, for there is a tendency for such arrangements to become
permanent and absolute, beyond all criticism, with virtually unlimited potential for
injustice of every kind. The function of justice here is not simply a matter of asking
that social resources be fairly distributed, because such requests do not penetrate
the ideology of those who have the power to make such decisions; it is to penetrate
and unmask illusion and the coercive and arbitrary use of power. The prophets
understood that this meant engaging in a process of subverting institutional forms
of power that have become absolutised in favour of some at the expense of others,
but at the same time proclaiming a vision of how things ought to be in a society in
accordance with God’s intention. They understood the abiding truth of the moral
social order which God intended, that harmony depends upon justice as right
relationship in society, that right conduct matters decisively in determining true
sociality.

In the prophetic consciousness, righteousness or justice refers to that host of
cognate qualities like equity, humaneness, lovingkindness, mutuality, uncondi-
tional regard for the other, etc., which need to be practised in society. Isaiah 9:7
proclaims that the public order is ordained to justice and righteousness. It would
be fair to say that the classical prophets of social justice shared Jeremiah’s con-
fidence in the moral coherence of the moral order, in spite of empirical evidence
that the world is ordered in other ways, as though public life could be administered
by might, technique, intimidation, self-interest, brutality and other manifestations

of the abuse of power.
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In recognition of the righteous character of God and the desired expression
of that righteousness in society, the prophets engaged in social criticism, raising
inescapable questions about the shapes of power, and employing ideology-critique
to speal truth to power. They recognised that those who abuse power, who are
“skilled in doing evil" and do not know how to do good (Jer. 4:22), will be crushed
by the moral power and the rule of God in the historical process. They also
recognised that those who abuse power set up devious structures to extenuate their
grip on power, using religion to legitimate their rule, or, as Brueggemann puts it,
“to melt the reality of God down into the system of governance, so that the present
order comes to be an embodiment of God’s will, i.e. the created order".58

The same tendency is observable in modern times, where religion is reduced
to "privatism, personalism and immanentism, so that God is remarkably congenial
to the way things are".%? In such situations, prophetic figures - "history-makers" -
must use dangerous speech and subversive images to shake the theological indif-
ference of those who believe that they can co-opt and domesticate God. The
challenging of dominant ideology, and of the power which it seeks to legitimate,
although grounded in discerning social criticism, extends beyond the desire to
analyse what is going on in society, and beyond the critique of social malpractices
and injustice. It mounts an alternative, articulates a hopeful vision of new life and
seeks to implement it in the strength of God. Even in the apparently hopeless and
bleak prophecy of Amos, or in the bewildered cries of those who raise the issue of
theodicy, there is the presupposition that something better exists, or ought to exist.

In the case of Amos’s condemnation of the injustice of the rulers of his time,

behind the condemnation is an apprehension of a different set of norms, principles
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and rules. Jeremiah’s famous and subversive question’C suggests that the system is
not working in an acceptable way. The act of social criticism here implies that there
is an alternative which is acceptable. Heller states a2 fundamental truth about social
criticism in her remark that "one cannot criticise existing norms and rules without
proposing alternative ones",’ or at least an alternative procedure for establishing
a different social arrangement. Heller’s point is based on the recognition that by
declaring certain social arrangements (and their underlying norms) umnjust, "we
already form in our mind (in communication with certain others) the idea of
different norms and rules which have the telos, or at least the potential, to constitute
social clusters different from existing ones".”? In the same way, the function of
social analysis is to discover what is going on around us in order to mount an
alternative. This was the role of the prophets in their social criticism and demand
for social justice.

Behind the prophets’ condemnation of injustice, behind their warnings of the
breakdown in the social order if God’s righteousness and justice were not reflected
in people’s relationships and conduct (Hos. 4:1b-2, Isa. 5:7b), behind their an-
nouncement of the doom which would follow on God’s necessary judgement of
Israel’s sin (Amos 5:18-20, Isa. 24: 5b-6a, etc.), is a deeper awareness of the Divine
compassion (Isa. 54:7-8, 10) and of God’s redemptive purposes for the world (Isa.
2:14, Mic. 4:1-4), torestore it through justice to what God had intended in creation.
We can derive some idea of what God intends for all human society from eschato-
logical pictures of what the restored Kingdom of God would be like (Isa. 32:16-18,
11:6-9, etc.). The prophets’ radical notion of God’s universal concern and love is

closely connected with the notion of God as creator of a social order characterised
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by his divine attributes of love, mercy, justice and peace, i.e, by the marks of his
kingdom. The divine attributes of mercy and compassion, which are cognates of
justice and integral components of God’s nature, give us further insights into the
nature of God’s justice. The two most prominent characteristics of God’s justice

are that it is:

a) relational, i.e social; it is concerned for the establishment of community and
the formation of a societal order that values the worth of every person before
God and seeks their right relationship (at every level - with God, with others,

and in social systems or structures);

b) concerned for the welfare of the marginal and vulnerable in society. God’s
justice, in the prophets’ view, is not equal justice for all, but a special justice

for the poor and weak.

As special concern for the vulnerable, the justice of God requires attention
to the cases of the poor, the needy, the widow, the orphan, and the weak who in
the face of a range of injustices were in need of advocates. The prophets became
these advocates. However, concern for the vulnerable is not confined to the
prophets, but is characteristic of the entire Judeo-Christian tradition. The Israelite
understanding of God’s justice was enshrined in its legal codes and legislation,
whose aim was the protection of those at greatest disadvantage. Paul Hanson notes
that Israel’s laws articulate "a community ideal dedicated to justice embracing all
members and emphasising compassion to those whose economic [and] social status
make them vulnerable to abuse”.” The social laws of the Pentateuch also provide

evidence of codes which stress the need for justice, especially for the poor and
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needy.” The Psalms indicate a strong consciousness of the duty of the Israelite
king to protect the weak, the poor, widows and orphans.”

The same understanding of God’s justice is found in the teaching of Jesus in
the Gospels, especially Matt. 25:31ff., where Jesus identifies himself with the poor
and needy. The lesson in this famous parable of the Last Judgement is that those
who concern themselves with the weak and suffering members of humanity are
touched, even saved, by the justice of God, because they have served His Son who
incarnates justice. The adoption of advocacy for the poor, weak and needy "sug-
gested that these most vulnerable and their welfare are the most adequate
measures of justice and righteousness in the community. It is the task of the
covenant community to secure value and place for full life to those most unable to
secure it for themselves".’® The implication of the prophetic example is that the
same task faces Christians, who must seek a social charter which will secure justice
in similar terms.

The message of the prophets was not simply one of condemnation and the
impending wrath of God; the prophetic message is of a piece with the overall
biblical vision of hope,”’ and with the biblical presentation of God not merely as
an abiding presence but as the speaker of a kerygma, a new Word who transforms
reality by breaking open all that is settled, routine and conventional.”® Bruegge-
mann’s analysis of the characteristic rhetorical pattern of prophetic utterance
shows that the prophets proclaim a day when "the dominant order of things as we
have known it will be terminated",” to be replaced by a wholly new order. This
dreamed-of and promised order will be characterised by the vanquishing of fear,

insecurity, inequality, oppression, injustice, and by all the qualities summed up in
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the rich biblical concept of shalom (see, for example, Mic. 4:1-5, Isa. 2:1-5).
Ezekiel’s vision (Ezek. 34:25-31) indicates that it will be a restoration of the order
which God intended in creation, in which "all relationships will be as they were
envisioned in the uncontaminated anticipation of the creation narratives of Gen-
esis 1'% The prophetic hope for this new order is not private, spiritual, romantic,
or other-worldly: "It is always social, historical, political, economic. The dream of
God and the hope of Israel are for the establishment of a new social order which
will embody peace, justice, freedom, equity, and well-being."81

What will form this order, this new society, is justice. Although it cannot be
established by human plans, human knowledge and human power alone, God
brings about this order incarnationally through human agency, empowered by the
Holy Spirit, who may be considered as the energy and life-force, organising and
sustaining human society by justice in communicative terms. If the Holy Spirit is
conceived of as organising life, and the Word as ordering Logos giving form to life,
then where the Spirit and Word co-inhere they create undistorted and open
structures of relatedness which are necessary for the formation of a just society.
McFadyen’s Christian theory of personhood has shown that life cannot be lived in
isolation, as an internal and private process; an unrelated and separated being
ultimately disintegrates and dies.8 The Holy Spirit, who breathes life into the
world and with the Word creates frelationships and organises social existence, is a

Spirit of communication:

In the social world ... the Spirit’s activity is normative for communica-
tion ... [and informs a social ethic]. In social terms the power of the Spirit
is operative in breaking open hard structures of distorted communica-
tion in order to establish dialogue and community ... 8
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God’s choice to mediate his communicative, society-forming justice through
human agency is, in a sense, a necessity, for it is dependent upon the related
structure of human being and of his whole creation. His justice does not operate
coercively by divine fiat, which would violate human freedom and responsibility.
Although he both commands and demands justice, he respects the relational
structure of our being to establish the just social order which he desires and intends
through communication. Such an understanding of God’s justice is consistent with
his non-coercive and communicative nature, and helps us to see that the activity of
the Holy Spirit in the social world is primarily to prompt us to an orientation toward
others.

This understanding of justice is embodied in the teaching and communicative
praxis of Jesus who, as the Incarnate Righteousness of God, is the ultimate
mediation of God’s justice, and who is the Justice of God (I Cor. 1:30, 2 Cor. 5:21).
This conception of Jesus needs to be elaborated before we can continue our search
for a modern theory of justice which can be interpreted as an explication, even a

mediation, of God’s justice as it appears in Christ.

2.5 Jesus as the justice of God

To understand the call, the ministry, the mission and the person of Jesus as
the justice of God requires an exercise of ‘re-imaging’ Jesus in terms of justice.3
The reason that this exercise is necessary is the continuing emphasis by most
leaders and teachers in the Church on the other-worldly nature of Jesus’ mission,
and of Christianity in general. Contrary to the dominant and prevailing view that
the Christian faith is concerned with the relationship of the individual soul to God

(often summed up in the ignorant slogan "no politics in religion and no religion in
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politics"), it needs to be asserted vigorously that the Christian faith is directly
concerned with social and political matters, and should issue in conduct oriented
toward achieving a just society which conforms to the kind of society which God
desires and designs by his justice. The prevalence of the doctrine that Christian
faith orients human beings toward achieving a personal and individual relationship
with God is one of the principal causes for not recognising how much Jesus was
concerned with social justice. It is also one of the main causes for the split between
faith and the daily life of Christians, and is a serious error according to Vatican I1.83

To assert that Jesus was intensely concerned with justice may be surprising
in view of the fact that there is little direct teaching about justice in the New
Testament; certainly no comprehensive or systematic theory of justice is given by
Jesus or any of the New Testament writers. Nevertheless, it is apparent from the
teaching of Jesus, particularly in the parables of the Kingdom of God which are
dominated by the theme of justice,® that he understood the justice of God in the
full relational sense of the Old Testament, and for him God was the same God of
justice as presented by the prophets of the Old Testament. Christians see him as
embodying this justice, so Haughey’s assessment of the power released by Jesus’
life, death and resurrection supplies an important insight into the way in which

justice is to be established:

The truth of his person was the only political "form" he used. This form
released its power primarily through his death and resurrection. The
price then for the establishment of justice was his own life. The primary
medium of Christian justice after Jesus, one could argue, is still the
person who, like Jesus, stands in the truth the Spirit gives one to see.
This truth unmasks untruth even when that untruth is systematised and
ensconced in politic%% social and religicus power configurations that
appear impregnable.
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This insight points to the close connection between truth and justice, and to
the way in which Jesus engaged in communicative action towards others, both in
his teaching and in his argumentation with his opponents. It is my contention that
it is possible to derive from the praxis of Jesus in the society of his time a model of
interaction which would assist the search for a method or procedure to establish
social justice. This contention depends on a new and different understanding of
Jesus’ life and justice-working actions in terms of a theological theory of communi-
cative action. Peukert, Siebert and Arens have shown how it is possible to construct

such a theology from Habermas’s theory of communicative action.38

2.8 Justice as communicative action in the teaching of Jesus

Edmund Arens, in particular, has interpreted the parables of Jesus as instances
of communicative action, claiming that they incorporate ideology-critique, nar-
rative argumentation, and metaphorical yet performative language, designed to
bring about an altered perception of reality, a revised orientation of action, and
agreement or consensus through practical discourse about the norms which create
just society. His pragmatic parable theory is directed toward a paradigmatic
understanding of Jesus’ parables as speech acts; Arens asserts that this under-
standing has to be paradigmatic for theology, because in his view Christian speech
about God can only take place if Jesus’ narrative theology is comprehended in
terms of action paradigms.??

For the purposes of this section, the briefest explanation of communicative
action™ is that it is action which is oriented toward achieving mutual under-
standing, agreement and consensus. Arens, starting from the "theologically quali-

fied actions"! of Jesus, and from the fundamental insights of the modern
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philosophical theory of communication and action, understands theology as a
theory of action with practical intent, and not as a theory of religious knowledge
with its traditional concentration on doctrine.?? He asserts that, in his view,
"Christian theology ... has its origin in Jesus’ communicative action". He applies
the theory of communicative action to the discourses of Jesus and his opponents,
especially to the parables about the Kingdom of God; he sees Jesus both as a
story-teller and as a partner in discourse, passionately engaged in the struggle for
recognition of the Kingdom of God, which envisages the kind of society God
intends.?*

A theological appropriation of communication theory, especially universal-
pragmatic reflection on the double structure of everyday speech, produces the
insight that almost every act of speech can be seen as communicative action
between subjects about a certain subject matter. The communicative function of
Jesus’ parables can be clarified by recourse to these universal-pragmatic reflec-
tions. In standard speech-act theory, an utterance or speech-act consists of a) a
sentence of propositional content and b) a performative sentence which establishes
the illocutionary force of the utterance, i.e. the doing of something in saying
something. Understanding between speaker and listener comes about only when
they come to a consensus at the level of intersubjectivity about the interpersonal
relationship established by the performative sentence, and at the level of experi-
ence and perception about the propositional content. They must connect these two
dialectically, recognising that what is at stake is not only the truth of the proposi-
tional content, but the attempt, even struggle, to establish mutual regard and

respect through language. Arens discerns this double structure and linguistically-
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mediated struggle to establish right relationship in the New Testament texts,
especially in Jesus’ parables, which can be interpreted as parabolic speech acts”
that aim at achieving mutual understanding and consensus about action orientation
among his hearers.

The original illocutionary force of Jesus’ parabolic speech acts is objectified
because it is preserved (as far as it is possible to discern this) in the text. A
theological analysis using universal pragmatics examines Jesus’ parables, relating
the content and relational aspects to each other by trying to reconstruct the original
illocutive act, and asks what Jesus wanted to reach an understanding about with his
listeners. This analysis discovers that Jesus’ interactive behaviour is the self-expli-
cation of his speech acts: in his speech acts he offers to his listeners a genuinely
intersubjective, non-coercive relationship, based on unconditional mutual regard;
his non-verbal, interactive behaviour is a reflection and enactment of the right
relationship he intends in his speech acts. The form and content of Jesus’ parables
are not separate, but dialectically one, in the sense that they require each other:
the propositional content of his parables corresponds to his illocutive acts and thus
appears in his interactive behaviour. Jesus’ parabolic action is communicative
action, because in the telling of his stories the illocutionary force of his statements
is such as to produce a relationship, even if it is initially offered unilaterally and
proleptically.

Although the reconstruction of the illocutionary force or illocutive act of
Jesus’ communication is contentious, an analysis of Jesus’ parables as speech acts
shows that he tries to come to an understanding with his opponents, mostly the

Pharisees. The major conflict between Jesus and the Pharisees is, in a sense, a social
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justice dispute: it is about his solidarity with sinners and particularly with the poer
"who at the time were often enough identical".% The dispute between Jesus and
the Pharisees concerns his and their different understandings of reality and the
action-orientation based on them; Arens maintains that the dispute is one "over
the question of how the reality of God and his reign was to be understood".?” The
way that Jesus tries to deal with this situation and settle the dispute is by attempting
to come to an understanding with his opponents: he does so by telling plausible
stories and parables, in which the propositional content has theological references
comprehensible to his opponents,?® for example about the Kingdom of God (“The
Kingdom of God is like ... " - see Mk. 4:261f., 30f.f; 10:14; Matt. 13:24ff.; Lk. 13:18ff.;
17:20f.; 18:16f.). The parables contain an offer of relationship, or an invitation to
a discourse, in which Jesus’ opponents are challenged to ratify the intersubjectivity
he offers, by their own communicative action with him and with others. Arens says
that we can define Jesus’ illocutive acts as "communicating”, "offering", "inviting".%
Jesus offers his understanding of reality to his opponents, and invites them to enter
a new form of action. Arens here speaks of the perlocutive act or effect, which is
not entirely in the power of the speaker but is proleptically envisioned through the
parable as "convincing" or, in theological terms, "convertin, n 100

The connection between the parable’s propositional content and the illocu-
tive act is vital for understanding Jesus’ communicative action in bringing about
justice: the matter [Sache] or propositional content which is mediated in the
illustration of the parable, e.g., the Kingdom of God, is not separate from the
Kingdom of God which Jesus inaugurates and enacts through the telling of the

parable, with its illocutionary force. The parable simultaneously tells of the king-
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dom (content) and in the telling brings it about (form); thus form and content are
one. The semantic content of Jesus’ parables requires the illocutionary form, from
which it receives its pragmatic meaning; conversely, the form is made non-ambigu-
ous through its content. The intersubjectivity which Jesus desires, including the
dominion of God as the "co-thematised subject” [misthematisierte Sache der Gleich-
nisse Jesu] of Jesus’ parables, is realised through the interaction structure mediated
through the close relation of the parable’s propositional content and illocutive
act.101 Jesus indirectly "linguifies" the reality of God and his dominion [Gottesherrs-
chaft] which must be understood, according to Arens, from a linguistic perspective.
The consequence of understanding parabolic speech about the Kingdom of God
in pragmatic-linguistic terms is that it is mediated in the very act of communication:
nothing can be said about the kingdom without it being enacted at the same time,
and without people being invited into it and to participate in it. 102

If the parables of God’s kingdom are formulated as "quasi-discursive speech"
in terms of Habermas’s universal-pragmatic categories, a problem arises with
regard to two validity claims!?3 of Jesus’ communicative action: the truth of his
verbal expressions, and the rightness of his actions (or of the norms underlying his
praxis). Jesus’ action, in Habermas’s terminology, is characterised by an absence
of background consensus between him and his Pharisaic opponents, because they
doubt the truth of his assertions about God and the rightness of his actions. There
is deep dissent about Jesus’ praxis with regard to tax-collectors and other sinners;
and about his violation of ritual and cultic commandments which constitute and

stabilise the Pharisaic construction of reality.104
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The controversy about the legitimacy of Jesus’ prasxis is really about the truth
of what he says about God, a controversy about the reality of God.10% Arens notes
that the disputed truth-claim of Jesus’ speech and the rightness-claim of his praxis
do not constitute iwo separate and independent validity claims, but (according to
Habermas’ thought on theoretical and practical discourse10%) converge at the point
of the radicalisation of discursive engagement which fuses knowledge and action,
theory and praxis: the truth of Jesus’ speech cannot be asserted without rightful
actions directly corresponding to that speech. This recalls the teaching of Jesus
according to St. John, that the truth liberates only when it is done: Jn. 3:21, 8:32.
Arens follows the Habermasian understanding of speech acts in order to show that
in the parables of Jesus, the truth-claim of his speech acts is proved by their
self-obligating character and by the actions which correspond to them,107

The parables of Jesus do not provide knowledge in the form of a systematic
set of propositions about God, but an indirect theology in which he tells stories that
show the listeners that their behaviour toward God and others should be just and
right, and in which they can see Jesus acting in accordance with the truth of these
stories. The norm underlying this right behaviour recommended in the parable
must, nevertheless, be justified, for a proposed course of action, even in a parable,
cannot avoid the discursive grounding of theoretical religious truth-claims or
practical rightness-claims. This discursive grounding occurs in discourse, which
serves to achieve a consensus. As I show in chapter 4, the arguments in practical
discourse take the form of suggestions for the justification of a norm which is
recommended for acceptance and is regarded as universalisable. The norm finds

a rationally motivated recognition when a universal interest is perceived in it, and
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when it receives mutually confirmed, "illusion-free" validation. 19 Arens, following
Habermas’s advocatory model of "simulated discourse", contends strongly that
Jesus’ parables can be understood as narrative or quasi-discursive arguments which
reflect Jesus’ struggle for unconditional recognition by his opponents of the reign
or Kingdom of God; the Kingdom of God includes the liberation of the people,
leading to participation in establishing a just polity and a society in accordance with
God’s will. Through these narrative arguments Jesus tries to achieve agreement
between himself and his opponents.

Arens claims that Jesus’ parables can be understood as quasi-discursive
speech since they serve the justification of the rightness of his action.1%? Jesus’
illustrations can be compared, in certain features, with Habermas’s mode of
practical discourse, and their communicative function can be explicated within
Habermas’s paradigm. With his parables, Jesus pursues not only the apologetic aim
of justifying his praxis, but also the aim of consensually settling the conflict between
himself and the Pharisees. He tries to convince them of the rightness of his actions,
or of the norms underlying them, by struggling in quasi-discursive speech which
anticipates understanding. He does this through parables which are "metaphorisch-
ironisch-verfremdend', showing his opponents the folly [Unsinnigkeit] of their be-
haviour, bound to particularistic interests and norms. 110 Jesus does this, according
to Habermasian categories of communicative action, in view of the universality,
egality and reciprocity of human communication as condition and normative
foundation of being human, in view of what Jesus calls the Kingdom of God which
all should enter, and in view of what is systematically theologically called the

universality of God’s will to redeem [der Universalitit des Heilswillens Gottes). 111
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Arens is most insistent that a pragmatic theory of parables, which explicates
the theologically relevant structure of action by action-theoretical means, does not
reduce theology to the theory of communicative action.112 Although he parallels
the language of Habermas’s theory of communicative action, of Jesus, and of
systematic theology, there is in this exercise no identification of these languages.
Arens’s pragmatic theory of Jesus’ parables is intended to clarify certain theological
problems in the "fundamental-pragmatically grounded action-theoretical frame-
work" with the help of categories worked out by pragmatics. The purpose of this
approach, in contradistinction to linguistic-literary-scientific approaches to Jesus
as a story-teller, is to focus on the public, i.e. political intention and effect of Jesus’
communicative action. This approach permits the development of a political
hermeneutics with regard to talk about Jesus’ communicative praxis and his
understanding of theology in terms of action.

According to Arens, the quasi-discursive speech of Jesus’ parables is at the
same time ideology-critical, argumentative and analogical. Jesus’ parables expose
the principle of the Pharisees’ interpretation of reality as ideology for the purpose
of legitimating their collective identity, which is based on the exclusion of fringe
groups of marginalised and alien people. The Pharisees identify themselves over
against the impure as the Perushim, the pure. Jesus’ parables tear down "the fence
of the Law" which sanctions the Pharisaic construction of reality, by "fiktional-meta-
phorisch vermittelter narrativer Argumentation".113 In both his speech acts and in
his non-verbal action Jesus exposes the Pharisees’ construction of reality as a
lifeworld and social order built on the excommunication of people stigmatised as

impure. He also exposes their ideological claim that God’s will legitimates this
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social order. On the basis of the reality of God and his dominion, Jesus presents
God as prevenient, absolute goodness and love who excommunicates nobody. At
the same time as Jesus questions the Pharisees’ interpretation of reality, built on
the antagonism between in-group and out-group, he questions their ideological
image of God, which corresponds to their particularistic, ideological construction
of social reality. Against their interpretation of reality Jesus sets up an under-
standing of the self and the world which is grounded in the principle of universal
communication, which principle is itself grounded in God (as absolute love,
freedom and spirit). According to Arens, this new understanding of self and world
seeks to realise the principal of universal communication in practical engagement,
as the communicative movement toward the other and in the other toward God.
In this way Arens applies Habermas’s atheistic theory of communicative action to
Jesus’ discourses and his struggle for unconditional mutual recognition, between
humans and God, and between humans themselves.1** In this sense, Habermas’s
work illuminates the task of forming society, and may be interpreted as 2 medium
of the justice of God.

The ideology-critical achievement of Jesus’ parables consists in the fact that
through them Jesus removes the ‘legitimate’ theological basis of the Pharisees’
interpretation of reality and of their orientation of action. In Habermasian terms,
he does this in his examples by not simply reclaiming their ultimate unity-producing
principle - God - as the founding principle of another worldview, but by demon-
strating the reality of God in communicative praxis as the Reality which breaks
through all domination-determined [herrschaftbestimmten) relations and social

order constructs.11® The social order which God desires and intends, and in which
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he provides an example in the person of Jesus who inaugurates the kingdom, is not
one which is based on domination, but on liberation, on unconditional mutual
recognition and agreement about society-forming norms.

Arens argues that Jesus’ parables are designed to enable his Pharisaic oppo-
nents to see, in the light of the imaginary circumstances of the story, the repress-
iveness of their previous interpretation of reality, their action-orientation, and the
structures of power which they have created.!1® Arens here uses Ricoeur’s notion
of the "scenic function of the parables" [szenischen Funktion des Gleichnisses] to
show how the Pharisees might imaginatively entertain a different (and messianic)
perspective of the "right life", paradigmatically presented by Jesus. Jesus intends
this imaginative anticipation of successful communicative action to be a practically
anticipated offer to his opponents, in order to change their previous structure of
action (which has been distorted by force); this change should happen as a result
of the liberating experience of domination-free communication, which is grounded
in God’s dominion and made possible for all through it.117 Jesus’ ideology-critique
is effective and proven in its truthfulness through his own domination-free com-
munication, which is grounded in his experience of God’s gentle dominion, and
which is the ground for asserting that domination-free communication is possible
in principle among all people.118

According to Arens, the consistency of Jesus’ communicative action makes
it clear how, i.e., in what direction, the ideologically-sanctioned power relations in
his society are to be changed.!1? Jesus’ parables present the ideology-critical
destruction of the Pharisaic interpretation of reality in metaphorical language;

while unmasking the falseness of the Pharisaic worldview, they are oriented toward
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a real consensus between him and his listeners, and become an offer and an
invitation. Arens maintains that the illocutive and intentional perlocutive potential
of Jesus’ stories is a consequence of their specific combination of ideology-critique,
argumentation and analogy. What makes Arens’s approach unique and exciting is
its synthesis of these two approaches with Habermas’s theory of universal pragma-
tics and communicative action. His pragmatic parable theory contains both ele-
ments: 1) it recognises narrative arguments in Jesus’ parabolic speech-acts, which
are oriented toward achieving understanding and consensus with his opponents;
2) it also recognises that Jesus uses analogical or metaphorical speech forms in his
narrative arguments. He does this in order to help his addressees perceive sceni-
cally (by means of interconnecting, estranging and revelatory imagination) their
interpretation of reality and their action-orientation in the face of a praxis
grounded in God’s dominion.1?? Jesus’ arguments are understanding-oriented
elements of communication between himself and the Pharisees about the kingdom;
they are a narrative struggle for consensus, which they anticipate in their quasi-dis-
cursive communication structure.

The combination of ideology-critique, argumentation and analogy in dis-
course makes the parables of Jesus into subversive stories; it helps to make the
critique acceptable to the addressees, and to make it possible to continue the
dialogue even if the intended agreement is not achieved.l?! The parables as
subversive stories invite his opponents and challenge them to modify their under-
standing of reality and their action-orientation. However, the result of Jesus’
consensus-seeking discourses was failure and his execution, in which the priestly

oligarchy colluded with the Roman occupying power. The question arises as to
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whether Jesus’ death refuted his assertion about the reality of God and his action;
Arens asserts that Jesus’ disciples, shortly after the Crucifixion, announced him as

being alive and proclaimed that God raised him:

In Christian belief the Resurrection proves to be the definitive divine
ratification of Jesus’ action, his theology, and his person. It proves to be
God’s eschatological action in relation to his son and through it Jesus
Christ proves to be the Living Parable of God. Confessing this invites
and challenges us to act in following Christ. This is the attempt to take
over the structure of his communicative action out of the experience of
his and our Father, who seeks the lost and creates life out of death,122

Our faith in and confession of the Resurrection provide the ground for
imitating or taking over the subversive and revolutionary structure of Jesus’
communicative action. The imitation of Jesus’ communicative action can be under-
stood as a faithful response both to the divine imperative to do justice, and a
grateful response to the ultimate victory of the Resurrection, through and beyond
which Jesus’ attempt to seek justice in society continues after his death. The
attempt to silence Jesus by executing him failed, just as all attempts to stifle the
truth ultimately fail.

The pragmatic parable theory of Edmund Arens has implications for the
present social and political situation in so far as the parables of Jesus contain
potential for a new and different society, built on a deconstruction of oppressive
ideology and on structures of action which will realise the non-coercive and

domination-free communicative praxis demonstrated by Jesus.

Conclusion
Reflection on the biblical basis of the justice of God reveals that it operates

as a principle in creation to produce right relationships and true sociality. When
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human sin fractures this sociality and introduces distorted structures of human
interaction, particularly domination, God inspires prophetic figures through his
Holy Spirit to call people back to the demands of his justice in the interests of
forming society anew. Not only do they call people back to the task of bringing
justice to form a new and better society, but they employ justice in its ideology-
critical mode - a mode which is finally transposed into communicative form by
Jesus. The adoption by Jesus of a certain form of discourse to achieve agreement
about the norms which guide people’s actions in society, and which regulate their
interaction, points to the need for an examination of theories of justice which use
a discursive or procedural basis to achieve justice under modern conditions,

thereby forming a society in accordance with God’s will.
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Chapter 3 John Rawls’s Theory of Justice

Introduection

In this and the next chapter [ propose to examine two leading modern theories of
justice in order to discover whether they might provide the means, i.e. the methods
or procedures, for forming a society through justice as discursively and publicly
determined. There is wide agreement among sociologists, moral and political
philosophers and other social theorists that societies cannot be created or sustained
through force or strategic action, but must be formed through justice. The forma-
tion of a just society depends on mutual recognition of, and consensus about,
principles, norms and values (or at least their de facto legitimacy).

Justice is a normative (ethical) question which addresses the legitimacy of
basic social norms that govern or regulate social life; if these norms are not
legitimated or justified through some kind of discursive procedure in the public
sphere, the result may be domination (the arbitrary use of power), leading to an
unjust arrangement of social life and unfair distribution of social goods and
opportunities. A genuine society (and true sociality) will not have been formed,
because it will not have obtained the consent of those living together in society,
nor will it be in accordance with God’s will for a just and harmonious society. Both
Rawls and Habermas subscribe to the consensus principle of legitimacy, which
asserts that the legitimacy of norms and of normative institutional arrangements
can be justified only by the principle of rational consensus. Seyla Benhabib has
noted that both Rawls and Habermas share the meta-theoretical premise of
"methodological proceduralism", which contends that a rational consensus about

social institutions and the norms underlying them is to be achieved only proce-
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durally, "by specifying strategies and modes of argumentation”.! In his later work,
where Rawls moves to a position of "moral constructivism", he contends that he is
not trying to find a conception of justice suitable for all societies, but "to settle a
fundamental disagreement over the just form of basic institutions within a demo-
cratic society under modern conditions".

The task before us in this chapter is two-fold: firstly to examine Rawls’s theory
of justice and to assess the adequacy of the discursive device of the "Original
Position" in determining social justice; and secondly, to discover whether Chris-
tians could affirm Rawls’s theory of justice, i.e, whether it might be considered to
be a possible mediation of the justice of God for the formation of society. I shall
begin with a section (3.1) containing a presentation of Rawls’s theory as an attempt
to provide a counterfactual procedure of justification through which (universally)
valid and binding norms of social co-existence can be established; this will include
sub-sections devoted to the main features of Rawls’s theory relevant to our
discussion, namely his assertidn that the primary subject of justice is the basic
structure of society (3.1.1.); the central device of the original position (with its
subsidiary device of the veil of ignorance) as a means of selecting and justifying the
principles of justice for the basic structure of society (3.1.2.); the idea of pure
procedural justice (3.1.3.); and Rawls’s two principles of justice, which he believes
would be the principles that parties under the conditions of the original position
would choose (3.1.4). In the second major section (3.2) I discuss the problematic
nature and adequacy of Rawls’s justificatory method. In this section I argue that

Rawls’s justification of his principles depends on the process of reflective equili-

brium, and I explore this as an aspect of Rawls’s moral constructivist approach to
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establishing principles of justice. This section also includes a discussion of what I
comnsider to be the most serious flaw in Rawls’s theory - its monological nature. The
final section (3.3), after a consideration of Rawls’s notion of the self as antecedently
individuated and therefore individualistic, examines how Rawls addresses the
problem of competing conceptions of the good which might bias the choice of
principles in the original position. This section concludes by asking whether certain
conceptions (especially religious ones) might disadvantage those who hold them

in the society which Rawls envisages and wants to form.

3.1 John Rawls’s Theery of Justice

Rawls’s theory of "justice as fairness'> has become a major point of reference
for all subsequent discussion about justice. Widely acclaimed as being of great
significance for moral and political theory, it is a massive, complex and rigorously
analytical work which has generated a vast amount of scholarly literature. It is not
feasible to provide a comprehensive analysis and critique of Rawls’s entire theory,
and his many subsequent attempts to defend its Kantian roots;* I shall concentrate
on those aspects of his theory in which he discusses how society is to be formed and
structured through attention to the fairness of its basic structure.

Rawls, in defence of the Kantian notion of the freedom, autonomy and
rationality of individuals, argues that the principles of justice will be the outcome
of people’s rational choice, since some social arrangements are inherently more
reasonable and hence more defensible than others. He argues that some principles
of justice provide a reasonable foundation for the fair structure of society and
others do not. As Karen Lebacqz puts it, "Rawls’ aim is to use the concept of a

social contract to give a procedural interpretation to Kant’s notion of autonomous
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choice as the basis for ethical principles".> Rawls also claims that his theory of
justice is a contrast with and superior alternative to utilitarian theory; the principles
of justice which he proposes are not derived by assessing the utility of actions but
by the rational choice of free, autonomous individuals in a fair setting.

Rawls’s emphasis on the priority of individual rights and freedoms is part of
his aim to construct a theory of "justice as fairness", which takes persons seriously
and attempts to protect their well-being by offering a concrete method for making
the most fundamental decisions about distributive justice, as well as establishing
principles of justice with the moral authority to obligate all persons to a system of
justice without ignoring their diverse moral beliefs. This method is the result of
Rawls’s device of a decision-making technique, obtained from economic game
theory, which he calls the "Original Position"; Rawls creates restrictions within the
original position in order to provide a common perspective from which a fair,
unbiased and unanimous choice of principles can be made regarding justice and
the formation of society. His initial justification for the original position is that it
"serves to make vivid to ourselves the restrictions that it seems reasonable to
impose on arguments for principles of justice, and therefore on the principles
themselves".S Although these principles do not directly address the problem of
legitimation of a particular political system or regime, the assumption behind their
provenance is that those in power are equally party to the rational discussion in the
original position, and that they equally comply with the conception of justice
adopted in it and legislate in accordance with the principles of justice chosen.

Thus in A Theory of Justice Rawls aims to articulate a small set of general

principles which he believes would be chosen by the parties in the original position,
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and which underlie and account for the various considered moral judgements
which we make in particular cases. Rawls introduces the original position as a
"purely hypothetical device" which represents certain conditions and moral ideals
"that we do in fact accept", or can be persuaded to accept after due philosophical
reflection.” He states that the social contract idea of the original position may be
viewed as a "procedural interpretation of Kant’s conception of autonomy and the
categorical imperative"; its justification, and hence the justification of his two
principles, depend on the notion of reflective equilibrium, which is an alternative
to rational intuitionism (or the attempt to ground moral theory on self-evident first
principles). The process of reflective equilibrium establishes our "considered
moral judgements", which justify the original position if they are adequately
represented in it. The concepts of reflective equilibrium and considered moral
judgements, and their inseparable connection with the original position as an
equitable device for reaching decisions about principles of social justice, will be
elucidated when we come to assess Rawls’s justification of the original position.

However, first we must establish the connection between justice and the formation

of society in Rawls’s thought.

3.1.1 The basic structure of soclety as the primary subject of Justice

Rawls states quite explicitly that the primary subject of justice is the basic
structure of society.? The principles which he seeks to formulate have to do with
that macrolevel structure, rather than the microlevel of every act where justice is
a concern. What Rawls means by the basic structure of society is the entire set of
major social, political, legal and economic institutions, and the way in which they

distribute fundamental rights and duties and determine the division of advantages
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from social co-operation. In section 10 of 4 Theory of Justice, entitled "Institutions
and Formal Justice", Rawls states that "by an institution [ understand a public
system of rules which defines offices and positions with their rights and duties,
powers and immunities, and the like".10 The reason Rawls believes the basic
structure of society to be the primary subject of justice, is because the basic
structure exerts such a profound influence on people’s life prospects from the start.
Deep inequalities arise from the fact that people are born into different social
positions in society; these inequalities also arise because the institutions of society
favour certain starting places above others. Thus people’s initial life-chances are
affected, and in part determined, by the political system, as well as by economic
and social circumstances. Rawls maintains that these pervasive inequalities cannot

possibly be justified by an appeal to the notions of merit or desert:

It is these inequalities, presumably inevitable in the basic structure of
any society, to which the principles of social justice must in the first
instance apply. These principles, then, regulate the choice of a political
constitution and the main elements of the economic and social system.
The justice of a social scheme depends essentially on how fundamental
rights and duties are assigned and on the economic opportunities and
social conditions in the various sectors of society.!

In view of the influences of the basic structure on people from birth, the
primary problem of justice is to formulate and justify a set of principles which a
basic structure must satisfy. These principles of social justice, Rawls asserts, "are
to govern the assignment of rights and duties and to regulate the distribution of
social and economic advantages";12 further, they would specify how a just basic
structure should properly distribute certain primary goods, which, according to
Rawls, are things that every rational person is presumed to want, and which

normally have a use whatever a person’s rational plan of life.13 Rawls states that
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“the chief [social] primary goods at the disposition of society are rights and liberties,
powers and opportunities, income and wealth, ... [and] self-respect”.1? However,
the proper distribution of these primary goods necessarily entails taking into
account conflicting interests and claims; Rawls, in considering the role of the
principles of justice, recognises that conflicts, as well as identity, of interests are

inevitable in any society:

There is an identity of interests since social cooperation makes possible
a better life for all than any would have if each were to live solely by his
own efforts. There is a conflict of interests since persons are not
indifferent as to how the greater benefits produced by their greater
collaboration are distributed, for in order to pursue their ends they each
prefer a larger to a lesser share.l

He holds that "a society is a cooperative venture for mutual advantage", 16 and
asks us, in accordance with his belief that morality is a necessary regulative
mechanism for dealing with and settling these conflicting interests and claims, to
assume that a society is a more or less self-sufficient association of persons who in
their relations to one another recognise certain rules of conduct as binding, and
who for the most part act in accordance with them; he asks us to suppose further
that these rules specify a system of co-operation designed to advance the good of

those taking part in it. Any such system requires

aset of principles... for choosing among the various social arrangements
which determine this division of advantages and for underwriting an
agreement on the proper distributive shares. These principles are the
principles of social justice: they provide a way of assigning the rights
and duties in the basic institutions of society and they define the
approI)riate distribution of the benefits and burdens of social cooper-
ation.'’

These principles, which approximate to the Kantian categorical imperative,

are the result of a rational choice by free and equal agents in an initially fair
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situation, i.e. the original position. The original position is a mediating conception
- a device of representation that mediates between the ideals contained in Rawls’s
vision of the well-ordered society and the definition of the principles of justice.
Kenneth Baynes suggests that for the characterisation of the original position we
need to look to the ideal of the well-ordered society, because the ideals in such a
society yield the two principles of justice.!8 It is important, therefore, to outline
these ideals in order to gain a better understanding of the original position, and to
obtain a picture of the well-ordered society (or at least Rawls’s vision of it).

1. A well-ordered society is one that is "effectively regulated by a public
conception of justice".1? It is a society where everyone accepts and knows that the
others accept the same conception of justice. In this society the basic social
institutions satisfy and are known to satisfy the principles of justice which all accept.
This public acceptance points to a public conception of justice which does not need
to invoke "theological or metaphysical doctrines"? to support its principles, but
which is based on reasonable beliefs established by widely accepted methods of
enquiry. This publicity condition therefore excludes conceptions of justice which
cannot be publicly affirmed, or which rely on such devices as Plato’s Royal (or
Noble) Lie?! or the "advocacy of religion (when not believed) to buttress a social
system that could not otherwise survive".2

2. A well-ordered society, which is presumed to endure over time, has a
second feature, namely stability (with regard to its conception of justice). The
public conception of justice which regulates society implies that the members of
society have a strong and normally effective desire to act as the principles of justice

require; Rawls asserts that "one conception of justice is more stable than another
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if the sense of justice it tends to generate is stronger and more likely to override
disruptive inclinations and if the institutions it allows foster weaker impulses and
temptations to act unjustly".23 The criterion of stability, which Rawls recognises is
not decisive by itself, is related to the issues of human motivation and moral
psychology, which are crucial to arguing for the sense of justice cultivated by a
stable conception of justice in society. Although the issue of the development of
moral consciousness is important to a theory of justice, we cannot give it due
consideration here because it would divert attention from our search for, and
assessment of, a procedure which will establish justice and the formation of
society. 2

3. However, the procedure of the original position cannot be adequately
grasped if we do not have some characterisation of the moral status of citizens in
a well-ordered society, i.e. of the very citizens who deliberate within the original
position. Rawls notes that the general facts of moral psychology crucially affect the
choice of principles in the original position.? Therefore, a third feature of the
well-ordered society could be considered to be moral personality, or the model-
conception of the person. This conception is present in 4 Theory of Justice, but is
more prominent in Rawls’s later writings. According to Rawls, the citizens in a
well-ordered society are, and recognise themselves as being, free and equal moral
persons.?® They are distinguished by the possession of "two highest-order moral

powers":

a) The capacity to understand, to apply, to act from (and not merely in accord-

ance with) the principles of justice.
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b) The capacity to form, revise and rationally to pursue a conception of the

good.z"7

The ascription of the first capacity assumes that citizens are capable of being
effectively motivated by a stable conception of justice: their sense of justice means
that they have a "normally effective desire to apply and act upon the principles of
justice".?2 This consideration is related to the equality of citizens, which is based
on their common status as moral beings, and is more fundamental than the ideals
of equality that are institutionalised in the basic structure of society (e.g., formal
equality before the law, or equality of opportunity, etc.). Their capacity for moral
personality is a "sufficient condition for being entitled to equal justice” and to
“equal respect and consideration in determining the principles by which the basic
arrangements of their society are to be regulated".3

The second capacity or moral power is related to the freedom of citizens,
because it suggests that citizens are free to form, revise and pursue a conception
of the good which will motivate them and give them a sense of worth and purpose
in life. The freedom to revise their conception(s) of the good is an important
feature of moral personality, because it means that they are not permanently
attached to one conception but can change their ends and ideals during the course
of their lives. Baynes notes that the framing of this capacity "reflects Rawls’s
commitment to a plurality of conceptions of the good and his belief that principles
of justice should not rely on any particular conception of the good, but upon a
conception of the person (as a free and equal moral being)".3!

4. The fourth feature of a well-ordered society is the constellation of condi-

tions which Rawls, following Hume, describes as the "circumstances of justice".32
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The main implication here is that, although a society is a co-operative venture for
mutual advantage, it is characterised by a conflict as well as an identity of interests.
The role of justice is defined by the requirement and need to choose among the
various social arrangements which determine the division of advantages; Rawls
states that the background conditions that give rise to these necessities are the
circumstances of justice.33 He describes the circumstances of justice as the moral
conditions under which human co-operation is both possible and necessary. These
circumstances are of two kinds - objective and subjective. The latter concern
aspects of co-operation, i.e. of persons working together. Persons have their own
plans of life and hence their own conceptions of the good, which lead them to have
different ends and purposes, and to make conflicting claims.34 In brief, the circum-
stances of justice "obtain whenever mutually disinterested persons put forward
conflicting claims to the division of social advantages under conditions of modern
scarcity".33 Here again Rawls’s view emerges that in a well-ordered society there
is a plurality of conflicting conceptions of the good, all of which are permissible as
long as they are pursued within the limits of justice.

These features of the well-ordered society have been outlined in order to
make clear their relation to the two principles which are chosen in the original

position, which is the object of our investigation and to which we now turn.

3.1.2"The Origlinal Position" and justice as fairness

In presenting the main idea of his theory of justice (based on social contract
theory), Rawls asks us not to think of the original contract as one to enter a

particular society or to set up a particular form of government:

Rather, the guiding idea is that the principles of justice for the basic
structure of society are the object of the original agreement. They are
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