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REPRESENTING THE CHILD : THE EVOLUTION OF THE 
GUARDIAN AD LITEM IN CARE PROCEEDINGS 

Susan A. M. Cooper 

M.A. 1993 

The aim of the study i s to i l l u m i n a t e the l e g a l , s o c i a l 
and a d m i n i s t r a t i v e context of the "safeguarding" and 
r e p r e s e n t a t i o n a l r o l e of the guardian ad l i t e m i n care 
proceedings, a s e n i o r s o c i a l worker appointed by the 
court to rep r e s e n t the c h i l d and to a c t independently of 
the other p a r t i e s . The study s e t s out to compare t h i s 
r o l e w i t h r e p r e s e n t a t i o n a l r o l e s i n o t h e r k i n d s of 
proceedings where the "best i n t e r e s t s " of a c h i l d are a 
c o n s i d e r a t i o n , and to evaluate i t s e f f e c t i v e n e s s . : The 
areas of enquiry t h a t are addressed are: the h i s t o r i c a l 
background, the l e g a l context, representation i n other 
c h i l d - r e l a t e d proceedings, the a d m i n i s t r a t i v e s t r u c t u r e , 
and the r o l e and p r o f e s s i o n a l p r a c t i c e of the guardian 
ad l i t e m . The study r e v e a l s t h a t , owing to the separate 
e v o l u t i o n of t h e v a r i o u s p i e c e s of l e g i s l a t i o n 
concerning the ca r e and upbringing of c h i l d r e n , there i s 
only a tenuous connection between these r e p r e s e n t a t i o n a l 
arrangements. I t a l s o r e v e a l s t h a t , while the r o l e of 
the guardian ad l i t e m i n care proceedings was o r i g i n a l l y 
conceived as an e x t r a safeguard to protect c h i l d r e n from 
p a r e n t a l abuse and neglect a t a time when s o c i a l workers 
were considered not i n t e r v e n t i o n a l i s t enough, the r o l e 
under the C h i l d r e n Act 1989 r e f l e c t s a new perception of 
c h i l d r e n ' s i n t e r e s t s , and an awareness that p u b l i c care 
h o l d s i t s own dangers. Although the g u a r d i a n , i n 
p a r t n e r s h i p with the c h i l d ' s s o l i c i t o r , i s the advocate 
of the c h i l d ' s case, case law has defined the r o l e as 
e s s e n t i a l l y i n v e s t i g a t i v e and advisory; having no l e g a l 
powers, the guardian must seek to bring about change 
through persuasion. I t may be, however, t h a t through 
h i s or h e r v e r y p r e s e n c e as an o u t s i d e o b s e r v e r , 
important i n f l u e n c e s on the dynamics of the s i t u a t i o n 
may r e s u l t . W h i l s t the r o l e i s hindered by c e r t a i n 
l e g a l and a d m i n i s t r a t i v e c o n s t r a i n t s , which are examined 
i n d e t a i l i n the study, i t a l s o has important strengths 
r e l a t i n g to c h i l d advocacy, to the courts and to the 
l o c a l a u t h o r i t i e s . 
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CHAPTER 1 

INTRODUCTION 

The i n s p i r a t i o n and impetus f o r t h i s piece of work 

arose e a r l y i n 1987 when I was working as a Senior 

Caseworker (Guardian ad li t e m ) i n a S o c i a l S e r v i c e s Area 

Team. I had been appointed to t h i s post i n October 

1984, as p a r t of the l o c a l a u t h o r i t y ' s response to a 

government d e c i s i o n to implement, i n May of t h a t year. 

S e c t i o n s 64 and 65 of the Children Act 1975, which are 

concerned with the re p r e s e n t a t i o n of the c h i l d i n care 

proceedings i n the j u v e n i l e court. Because guardian ad 

l i t e m d u t i e s formed only a part of the o v e r a l l workload, 

experience was perhaps gained slowly, but a f t e r two 

years or so of c a r r y i n g out t h i s r o l e , i t had become 

apparent to me t h a t there was much t h a t I did not 

understand, not so much about the guardian ad l i t e m r o l e 

i t s e l f , but about t he l e g a l c o n t e x t i n which i t 

operated. P a r t i c u l a r l y p u z zling were the nature of care 

proceedings themselves, a curious hybrid of c i v i l and 

c r i m i n a l law, and the d i s p a r a t e and seemingly i l l o g i c a l 

arrangements f o r representing c h i l d r e n i n other kinds of 

p r o c e e d i n g s t h a t a f f e c t e d them, such as wardship, 

adoption and m a r i t a l breakdown. 

Se c t i o n s 64 and 65 of the Chil d r e n Act 1975 made 

p r o v i s i o n f o r the appointment of a guardian ad li t e m to 

a c t i n care proceedings, who would be an experienced 

s o c i a l worker who would a c t on behalf of a c h i l d to 

safeguard h i s / h e r i n t e r e s t s by conducting an independent 



i n v e s t i g a t i o n i n t o the c i r c u m s t a n c e s . The i d e a , 

s u b s e q u e n t l y i n c o r p o r a t e d i n t o the A c t , took i t s 

i n s p i r a t i o n from the I n q u i r y i n t o the death of Maria 

C o l w e l l , a l i t t l e g i r l who had been returned to her own 

f a m i l y from f o s t e r parents and who had been subsequently 

murdered by her s t e p f a t h e r . The Inquiry concluded that 

i f someone who was independent both of the parents and 

of t h e l o c a l a u t h o r i t y had i n v e s t i g a t e d Maria's 

c i r c u m s t a n c e s and t a k e n g r e a t e r heed of what Maria 

h e r s e l f was saying, the tragedy might have been averted. 

The tragedy t h e r e f o r e highlighted a need fo r an 

independent i n v e s t i g a t o r and r e p o r t e r ; but i t a l s o 

h i g h l i g h t e d the need f o r the independent repres e n t a t i o n 

of the c h i l d i n court. For h i s t o r i c a l reasons, which 

w i l l be d i s c u s s e d more f u l l y i n the next chapter, the 

p a r t i e s i n c a r e proceedings, that i s those people who 

are e n t i t l e d to l e g a l r e p r e s e n t a t i o n , are the a p p l i c a n t 

(the l o c a l a u t h o r i t y ) and the c h i l d . Because i t i s 

g e n e r a l l y h e l d t h a t c h i l d r e n , e s p e c i a l l y i f young, 

cannot i n s t r u c t s o l i c i t o r s , then i n p r a c t i c e the 

s o l i c i t o r i s i n s t r u c t e d by the parent, as happened i n 

the Maria C o l w e l l case. However, i f i t i s a l l e g e d that 

t h e p a r e n t has harmed the c h i l d , t h e r e i s then an 

o b v i o u s c o n f l i c t of i n t e r e s t . S e c t i o n s 64 and 65, 

t h e r e f o r e , made p r o v i s i o n , not j u s t f o r the appointment 

of a g u a r d i a n ad l i t e m , but a l s o f o r s e p a r a t e 



r e p r e s e n t a t i o n of the c h i l d , by debarring the parent 

from a c t i n g on the c h i l d ' s behalf. 

S o c i a l workers were already accustomed to a c t i n g as 

guardians ad l i t e m i n adoption proceedings, and i n May 

1984 o t h e r p a r t s of the C h i l d r e n Act 1975 were 

implemented, which r e l a t e d to adoption. From then on, 

guardians were only appointed i n those cases where the 

n a t u r a l parents were r e f u s i n g to give consent, or where 

there were unusual circumstances. I n uncontested cases 

a new r o l e of Reporting O f f i c e r was created, which was 

f o c u s s e d on s a f e g u a r d i n g the r i g h t s of the n a t u r a l 

parent i n the matter of agreement. 

The t a s k of s e t t i n g up panels of s o c i a l workers to 

a c t as g u a r d i a n s ad l i t e m i n c a r e p r o c e e d i n g s and 

c o n t e s t e d a d o p t i o n s , and as r e p o r t i n g o f f i c e r s i n 

uncontested adoptions, was given to the l o c a l a uthority 

s o c i a l s e r v i c e s departments. I n adoption proceedings, 

anyone who had, or whose agency had had, any part i n 

p l a c i n g t h e c h i l d , was d i s q u a l i f i e d from a c t i n g . 

Confusingly, probation o f f i c e r s could a c t as "GALROs" i n 

adoption proceedings, but not i n care proceedings. I n 

care proceedings the anomaly was tha t , i n most cases, 

the l o c a l a u t h o r i t y would a l s o be a party. I n order to 

c r e a t e some d i s t a n c e between themselves and panel 

members (the d i r e c t employment of guardians was f e l t to 

be a l t o g e t h e r too compromising), l o c a l a u t h o r i t i e s were 

given some leeway as t o how to organise these, using 

f r e e - l a n c e w o r k e r s , v o l u n t a r y agency workers, or 



e n t e r i n g i n t o r e c i p r o c a l arrangements with one or more 

n e i g h b o u r i n g a u t h o r i t i e s . I n Durham (where I was 

working a t the time) the County C o u n c i l made 

arrangements w i t h n e i g h b o u r i n g C l e v e l a n d to supply 

guardians f o r each'other's panels of Senior P r a c t i t i o n e r 

( l e v e l 3) grade, who would c a r r y out t h e i r e x i s t i n g 

d u t i e s a t the same time. Thus panel members would be 

independent of the l o c a l a u t h o r i t y bringing the case, 

and the c o s t of running the s e r v i c e would be minimised 

as no e x t r a s t a f f were r e c r u i t e d . 

What the job would a c t u a l l y e n t a i l was l a r g e l y a 

matter of guesswork a t that stage. I t was expected 

t h a t , as l e v e l 3 workers, we would already possess the 

necessary knowledge and s k i l l s to be adequate guardians 

ad l i t e m and t h a t we would have s u f f i c i e n t experience of 

co u r t proceedings concerning c h i l d r e n , of t h e o r i e s of 

c h i l d development, of s e p a r a t i o n and attachment and of 

the range of s u b s t i t u t e care that l o c a l a u t h o r i t i e s 

could provide. I t must have been expected, a l s o , t hat 

the job would not involve much extra work. The "job 

d e s c r i p t i o n " , such as i t was, was l a i d down i n the 

M a g i s t r a t e s ' Courts (C h i l d r e n and Young Persons) Rules, 

1970 (as amended) (Magistrates Courts 1970), and the 

DHSS Guide f o r Guardians ad l i t e m i n the J u v e n i l e Court 

(DHSS Guide 1984), given to each guardian, expanded and 

i n t e r p r e t e d these, and gave some guidance as to how the 

enquiry and the presentat i o n of the report should be 



executed. Thus armed, and with an i n i t i a l b r i e f i n g , we 

were l e f t to get on with i t . 

I t soon became apparent t h a t the work we had begun 

to u n d e r t a k e as g u a r d i a n s i n c a r e p r o c e e d i n g s had 

elements i n i t t h a t were s p e c t a c u l a r l y new. The f i r s t 

was the i n t e n s i t y of our involvement i n l e g a l matters. 

The second was the unaccustomed p r o f e s s i o n a l autonomy; 

the Guide made i t c l e a r t h a t , as guardians ad l i t e m , we 

were to a c t as independent p r a c t i t i o n e r s , and t h a t our 

work would not be s u b j e c t to the s c r u t i n y of s e n i o r s and 

managers (DHSS Guide 1984, para 7 ) . The t h i r d new area 

was working i n p a r t n e r s h i p with a s o l i c i t o r ; and fourth 

was the c o n f r o n t a t i o n a l aspect of the r o l e , e s p e c i a l l y 

with regard to the a c t i o n s of the l o c a l a u t h o r i t y which 

was party to the case. As r e c i p r o c a t i n g guardians, 

s a l a r i e d and w i t h the degree of job s e c u r i t y 

commensurate with t h a t s t a t u s , the p o t e n t i a l f o r that 

c o n f l i c t t o compromise our independence was not 

immediately obvious. 

Two s p e c i f i c e x p e r i e n c e s aroused my i n t e r e s t 

s u f f i c i e n t l y t o spur me t o undertake p o s t - g r a d u a t e 

s t u d i e s i n t h i s s u b j e c t . Both of these h i g h l i g h t e d my 

i n e x p e r i e n c e i n the law, a s i t u a t i o n not uncommon 

amongst s o c i a l workers. A constant c r i t i c i s m of s o c i a l 

work c o u r s e s i s t h a t the t e a c h i n g of law i s o f t e n 

i n a d e q u a t e ( B a l l e t a l , 1988). Apart from some 

i n s t r u c t i o n i n the Mental Health Act, the l e g a l content 

of my own c o u r s e f o c u s s e d upon d i v o r c e law, not 



e s p e c i a l l y r e l e v a n t , i n the years before the Children 

A c t 1989, f o r s o c i a l workers who needed g r e a t e r 

f a m i l i a r i t y with the laws r e g u l a t i n g s t a t e i n t e r v e n t i o n 

i n t o f a m i l y l i f e ; and consumer law, which was s c a r c e l y 

r e l e v a n t a t a l l . As a -hitherto generic worker, I had 

had some experience of care proceedings i n the j u v e n i l e 

c o u r t but, i n common I suspect with many colleagues, 

r a t h e r more, experience i n the j u v e n i l e j u s t i c e f i e l d , 

which has e s s e n t i a l d i f f e r e n c e s . 

The f i r s t of these experiences arose j u s t before 

Christmas 1986, when I was a c t i n g as guardian ad l i t e m 

f o r t h r e e c h i l d r e n i n an appeal to the Crown Court 

a g a i n s t the making of care orders. Because I did not 

f u l l y u n d e r s t a n d the u n d e r l y i n g p r i n c i p l e s , nor the 

procedures whereby such appeals are regulated, I did not 

f u l l y understand my own r o l e and was, there f o r e , unable, 

when i t came to the hearing, to report on a l l matters 

t h a t were r e l e v a n t . T h i s e x p e r i e n c e provoked such 

f e e l i n g s of p r o f e s s i o n a l angst that i t was the o r i g i n a l 

impetus f o r my d e t e r m i n a t i o n to a c q u i r e a b e t t e r 

understanding of the l e g a l context of the work. 

The second experience occurred i n the summer of 

1987, when the now infamous "Cleveland c r i s i s " erupted. 

I t was my f a t e to be appointed i n June of t h a t year as 

g u a r d i a n ad l i t e m t o t h r e e c h i l d r e n where m e d i c a l 

opinion as to t h e i r p o s s i b l e sexual abuse was divided. 

I n c o n j u n c t i o n with the c h i l d r e n ' s s o l i c i t o r and with 



the l o c a l a u t h o r i t y ' s consent (there are r e s t r i c t i o n s on 

the use of wardship following the case of A v. Liverpool 

C i t y C o u n c i l , 1982) we made the c h i l d r e n wards of court, 

and assumed t h a t my r o l e as guardian ad l i t e m would 

continue. I had no idea a t the time how p o t e n t i a l l y 

foolhardy t h i s a c t i o n had been, not for the c h i l d r e n , 

but f o r m y s e l f i n terms of having a proper l e g a l 

standing i n the proceedings and of being paid f o r my 

p r o f e s s i o n a l time. I t was the gradual r e a l i s a t i o n of 

these complications t h a t gave f u r t h e r urgency to the 

need to make sense of t h i s confusing world. 

The questions to which I sought immediate answer 

were t h e s e : f i r s t l y , i f c a r e p r o c e e d i n g s a r e c i v i l 

r a t h e r than c r i m i n a l i n nature, why were appeals heard 

i n the Crown Court, which i s a c r i m i n a l court, and 

secondly, i f the O f f i c i a l S o l i c i t o r c a r r i e s out a w e l l -

e s t a b l i s h e d guardian ad l i t e m r o l e i n wardship, what i s 

the r e l a t i o n s h i p , i f any, between t h a t j u r i s d i c t i o n and 

care proceedings i n the j u v e n i l e court? How does the 

guardian ad l i t e m i n adoption r e l a t e to both of these? 

I n a wider sense, I was hoping to i l l u m i n a t e the s o c i a l 

and l e g a l context of a r e p r e s e n t a t i o n a l r o l e concerning 

c h i l d r e n . Following from t h i s , i t i s hard to avoid the 

c e n t r a l question: i f the purpose of the r o l e was to 

cont r i b u t e s i g n i f i c a n t l y to the pro t e c t i o n of c h i l d r e n , 

to what extent had t h i s been promoted or hampered by the 

l e g a l and a d m i n i s t r a t i v e systems w i t h i n which i t 

operated? 



The s e a r c h f o r t h e answers t o t h e s e q u e s t i o n s 

opened up s e v e r a l areas of enquiry which are pursued i n 

t h i s t h e s i s . Care proceedings are about the r i g h t of 

the s t a t e t o c h a l l e n g e p a r e n t a l autonomy i n the 

upbringing of c h i l d r e n . The r o l e of the guardian i s to 

challenge p a r e n t a l autonomy yet f u r t h e r by d i s q u a l i f y i n g 

the parent and, as a state-appointed person, taking on 

the r o l e of r e p r e s e n t i n g the c h i l d ' s i n t e r e s t s i n s t e a d . 

At the time t h i s t h e s i s was begun, the forum for doing 

t h i s was the j u v e n i l e court, which had both a c r i m i n a l 

and a c i v i l j u r i s d i c t i o n . Thus, what needed to be 

examined was the development of a s o c i a l p o l i c y towards 

c h i l d r e n and f a m i l i e s , e s p e c i a l l y as i t r e l a t e d to the 

j u v e n i l e c o u r t . T h i s had i t s beginnings i n the 19th 

Century, when c h i l d r e n began to be recognised as needing 

to be t r e a t e d and regarded as c h i l d r e n , r a t h e r than 

l i t t l e a d u l t s , and the s t a t e began to assume a r o l e i n 

c h i l d w e l f a r e . T h i s developed throughout the 20th 

C e n t u r y , c u l m i n a t i n g i n our c u r r e n t s o p h i s t i c a t e d 

systems, where the s t a t e can play a s i g n i f i c a n t part i n 

f a m i l y l i f e , and of which the s o c i a l worker, i n c l u d i n g 

the s o c i a l worker as guardian ad l i t e m , i s a part. 

The second area of enquiry concerns r e p r e s e n t a t i o n of 

t h e c h i l d i n o t h e r c o u r t p r o c e e d i n g s . L e g a l 

r e p r e s e n t a t i o n r e l a t e s to whether the c h i l d i s a party, 

and whether the c h i l d i s a party seems to be a matter of 

h i s t o r i c a l a c c i d e n t , according to the kind of court 

proceedings i n question, a l l of which appear to have 



t h e i r own i n d i v i d u a l e v o l u t i o n . The development of the 

s o l i c i t o r / g u a r d i a n p a r t n e r s h i p i n care proceedings i s a 

saga i n i t s e l f , and c l o s e l y r e l a t e d to the recognition 

( w h i c h was a new p r e - o c c u p a t i o n i n the 1970s) t h a t 

c h i l d r e n ' s r i g h t s are sometimes d i f f e r e n t from those of 

parents. By way of comparison, the r o l e of the guardian 

i n adoption and the r o l e of the O f f i c i a l S o l i c i t o r i n 

wardship i s examined, as w e l l as the r o l e of the Court 

W e l f a r e O f f i c e r i n m a t r i m o n i a l and g u a r d i a n s h i p 

proceedings. 

The t h i r d a r e a of e n q u i r y c o n c e r n s the 

a d m i n i s t r a t i v e arrangements f o r the p r o v i s i o n of a 

g u a r d i a n ad l i t e m s e r v i c e , w i t h r e f e r e n c e to 

q u a l i f i c a t i o n s of members, r e c r u i t m e n t , t r a i n i n g and 

monitoring. Recurring themes are independence, both 

p r o f e s s i o n a l and o r g a n i s a t i o n a l , and the p e r s i s t e n t 

problem of supply and demand. 

Fou r t h l y , the r o l e and p r a c t i c e of the guardian ad 

l i t e m i s examined, e s p e c i a l l y the way th a t guardians 

i n t e r p r e t e d t h i s and how i t l e d to much controversy 

about the boundaries of the r o l e and i t s i n t e r f a c e with 

t h a t of t h e i n d i v i d u a l s o c i a l worker, and more 

c o n t r o v e r s i a l l y s t i l l , w i t h the s o c i a l s e r v i c e s 

decision-making machinery and the cou r t s . Because of 

th e w i d e s p r e a d breakdown of r e c i p r o c a l arrangements, 

a d m i n i s t e r i n g a u t h o r i t i e s began to r e c r u i t " f r e e - l a n c e " 

guardians, con t r a c t e d on a s e s s i o n a l b a s i s to c a r r y out 



the work. T h i s opened up the opportunity f o r panel 

members to be self-employed, a way of working t h a t was 

d r a m a t i c a l l y d i f f e r e n t from the b u r e a u c r a t i c a l l y -

c o n t r o l l e d s e t t i n g of the s o c i a l s e r v i c e s department. 

F i n a l l y , changes brought about by the Children Act 

1989 are d i s c u s s e d ; s i g n i f i c a n t l y , the emphasis i s now 

on p a n e l management r a t h e r than a d m i n i s t r a t i o n , and 

o r g a n i s a t i o n a l independence i s enhanced i n some ways and 

eroded i n o t h e r s . The C h i l d r e n Act 1989 introduces a 

new philosophy very d i f f e r e n t from t h a t of the Children 

A c t 1975; t h e r e i s now a s t a t u t o r y duty on l o c a l 

a u t h o r i t i e s to promote the upbringing of c h i l d r e n by 

t h e i r f a m i l i e s and the d i s t i n c t i o n between c h i l d r e n ' s 

r i g h t s and p a r e n t s ' r i g h t s has become b l u r r e d . 

Guardians w i l l now be appointed i n almost a l l cases and 

i n a wider range of p r o c e e d i n g s , and although the 

safeguarding r o l e remains the same, guardians now have a 

case-management r o l e as w e l l , which seems to r e f l e c t 

government pre-occupations with the e f f i c i e n t processing 

of c a s e s through the c o u r t s . 

I n c o n c l u s i o n the c e n t r a l question i s addressed: 

how e f f e c t i v e has the guardian been as p a r t of the c h i l d 

p r o t e c t i o n machinery and a safeguarder of c h i l d r e n ' s 

i n t e r e s t s under the o l d law; and how e f f e c t i v e i s i t 

l i k e l y to be under the new? 

T h i s i s a study which draws on secondary sources 

with o c c a s i o n a l r e f e r e n c e to my own experience as a 

guardian ad l i t e m . As f a r as I could a s c e r t a i n , there 
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had been no comprehensive study of the representation of 

c h i l d r e n i n c i v i l proceedings i n England and Wales. The 

study e n t i t l e d The Representation of the C h i l d i n C i v i l 

Proceedings ^ c a r r i e d out by Murch, Hunt and MacLeod i n 

the p e r i o d 1985-89, c o v e r e d c a r e , m a t r i m o n i a l and 

domestic p r o c e e d i n g s , but not adoption and wardship 

(Murch e t a l 1990). 

For the h i s t o r i c a l context, the study r e l i e s on 

i n d i v i d u a l commentaries on wardship, adoption and care 

p r o c e e d i n g s . The l i t e r a t u r e r e l a t i n g to c a r e 

p r o c e e d i n g s , both h i s t o r i c a l and a n a l y t i c a l , i s 

c o m p l i c a t e d by the entwinement of the l e g i s l a t i o n 

r e l a t i n g to c h i l d r e n i n need of care and c h i l d r e n who 

commit o f f e n c e s , and by the d u a l f u n c t i o n s of the 

j u v e n i l e c o u r t i n c a r r y i n g out both a c i v i l and a 

c r i m i n a l j u r i s d i c t i o n . 

Two important p i e c e s of r e s e a r c h were c a r r i e d out 

i n the interregnum between the passing of the Children 

Act 1975, which i d e n t i f i e d the p o t e n t i a l problem of 

c o n f l i c t of i n t e r e s t between parent and c h i l d i n care 

cas e s , and the implementation of the s e c t i o n s r e l a t i n g 

to guardians ad l i t e m i n May 1984. The f i r s t of these 

was Hilgendorf's study. S o c i a l Workers and S o l i c i t o r s i n 

C h i l d Care Cases (Hilgendorf 1981). The second was The 

Representation of C h i l d r e n and Parents i n C h i l d Care 

P r o c e e d i n g s , t h e r e p o r t of r e s e a r c h c a r r i e d out by 
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Malos and MacLeod i n the period November 1983-Deceinber 
1984 (Malos and MacLeod 1984). 

The f i r s t study to address the a c t u a l s e t t i n g up of 

the Guardian ad l i t e m and Reporting O f f i c e r (GALRO) 

panels was c a r r i e d out by Murch and Bader, Separate 

Representation f o r Parents and Children ; an examination 

of the i n i t i a l phase^ published i n December 1984 (Murch 

and Bader 1984). Two years l a t e r , i n 1986, there were 

two f u r t h e r s t u d i e s : Guardians/Curators ad l i t e m and 

Reporting O f f i c e r s (BASW 1986), and Panels of Guardians 

ad l i t e m and Reporting O f f i c e r s , a j o i n t ADSS/ACC/AMA 

O f f i c e r s ' Working P a r t y Report (ADSS 1986). Other 

p i e c e s of r e s e a r c h on which I have r e l i e d are: I n the 

I n t e r e s t s of Children^ a report by the S o c i a l S e r v i c e s 

I n s p e c t o r a t e ( S S I 1990); Speaking out f o r c h i l d r e n 

(Hunt and Murch 1990); and the conclusions of Murch, 

Hunt and MacLeod's study mentioned above (Murch et a l 

1990) . 

Other s o u r c e m a t e r i a l i n c l u d e s the r e l e v a n t 

government c i r c u l a r s and guidance, the Report of the 

I n q u i r y i n t o C h i l d Abuse i n Cleveland 1987 ( S e c r e t a r y of 

S t a t e 1988), the debates r e l a t i n g to the passage of the 

C h i l d r e n Act 1989 through parliament, and the case law 

t h a t has helped to determine the r o l e of the guardian ad 

l i t e m as i t has evolved. 

The f i r s t area of enquiry w i l l be the h i s t o r i c a l 

and l e g a l context, which w i l l be examined i n Chapters 2 

and 3. 
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CHAPTER 2 

THE HISTORICAL AND LEGAL CONTEXT r i ) 

I n t r o d u c t i o n 

T h i s chapter w i l l examine the h i s t o r i c a l and l e g a l 

context of the work of the guardian ad l i t e m and the 

development of a s o c i a l p o l i c y towards c h i l d r e n and 

f a m i l i e s , e s p e c i a l l y as i t r e l a t e s t o the j u v e n i l e 

c o u r t , i n the period up the CYP Act 1969. The h i s t o r i c a l 

information i s drawn from the following p u b l i c a t i o n s : 

F r o s t and S t e i n ( 1 9 8 9 ) , Heywood (1978) and Holman 

(1988) . 

The new l e g i s l a t i o n contained i n the Children Act 

1989 a s s e r t s the need to make a d i s t i n c t i o n between 

c h i l d r e n who are the v i c t i m s of family breakdown or 

abusive or inadequate parenting, and those who commit 

c r i m e s . T h i s i s r e f l e c t e d , a l s o , i n a new c o u r t 

s t r u c t u r e which emphasises the d i f f e r e n c e between the 

c i v i l and the c r i m i n a l law. The l e g i s l a t i o n and court 

s t r u c t u r e t h a t p r e v i o u s l y p r e v a i l e d , however, provided 

the context f o r the guardian ad li t e m ' s work f o r the 

f i r s t s e v e n y e a r s of the s e r v i c e . I n order to 

understand the Ch i l d r e n and Young Person's Act, 1969, 

which was the r e l e v a n t l e g i s l a t i o n a t the time, and the 

p e c u l i a r i t i e s of the j u v e n i l e court, i t i s necessary to 

examine t h e o r i g i n s and development of the v a r i o u s 

s t r a n d s of c h i l d w e l f a r e l e g i s l a t i o n which the Act 

i n h e r i t e d . 
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The CYP Act 1969 de f i n e s the s p e c i f i c grounds for 

i n t e r v e n t i o n by the s t a t e i n care proceedings. These 

a r e : t h a t t here i s evidence of abuse or neglect or that 

t here i s a l i k e l i h o o d of abuse or neglect because of the 

f a t e of another c h i l d i n the same household; that the 

c h i l d i s i n moral danger; beyond the c o n t r o l of parent 

or guardian; f a i l i n g to attend school; or has committed 

an offence. The Act i l l u s t r a t e s concerns about c h i l d r e n 

t h a t can be t r a c e d t o the o r i g i n s of c h i l d welfare 

l e g i s l a t i o n i n the 19th Century, i n p a r t i c u l a r , the 

t e n s i o n between the need to protect c h i l d r e n from harm 

and the need t o p r o t e c t s o c i e t y from troublesome 

c h i l d r e n . The p r e o c c u p a t i o n s t h a t have taxed the 

l e g i s l a t o r s ' minds from the beginning a r e the 

r e l a t i o n s h i p s between neglect and subsequent crime, the 

v a l u e of e d u c a t i o n both as a p r e v e n t i v e and a 

r e h a b i l i t a t i v e process, the extent of parents' r i g h t s 

over t h e i r c h i l d r e n and the need to balance an approach 

which r e c o g n i s e s the dependent s t a t u s of c h i l d r e n with 

the need f o r l e g a l safeguards. The d i s t i n g u i s h a b l e 

l i n e s of l e g i s l a t i o n from which the Act i s derived are: 

f i r s t , the l e g i s l a t i o n d i r e c t e d a t parents who t r e a t e d 

t h e i r c h i l d r e n with c r u e l t y ; secondly, the l e g i s l a t i o n 

r e l a t i n g t o t h e I n d u s t r i a l S c h o o l s Act 1866 (moral 

danger and being beyond parent a l c o n t r o l ) ; the t h i r d 

d e r i v e s from the Education Act of 1944. The f i n a l 

source i s the c r i m i n a l law as applied to j u v e n i l e s i n 
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the j u v e n i l e c o u r t s o r i g i n a l l y s e t up by the Children 

Act 1908 ( E e k e l a r , Dingwall and Murray 1982, p.71). 

Factors' I n f l u e n c i n g the Development of C h i l d Welfare 
L e g i s l a t i o n i n the 19th Century 

Two major f a c t o r s i n f l u e n c i n g the development of 

c h i l d w e l f a r e l e g i s l a t i o n i n the 19th Century were the 

I n d u s t r i a l R e v o l u t i o n on the one hand and an 

acknowledgment by s o c i e t y of the p a r t i c u l a r s t a t e of 

childhood, on the other. The I n d u s t r i a l Revolution 

changed s o c i e t y from a predominantly a g r i c u l t u r a l one to 

a predominantly urban one, and once people began to l i v e 

i n l a r g e i n d u s t r i a l conurbations s o c i a l problems became 

much more acute. 

F r o s t and S t e i n (1989) argue t h a t t h e r e i s a 

complex r e l a t i o n s h i p between the r i s e of modern western 

s o c i e t y and t h e c r e a t i o n of d e f i n e d c l a s s and age 

groups, i n c l u d i n g the i d e a of " c h i l d h o o d " . Davin 

p o i n t s out t h a t of t h e many v a r i a b l e s c o n c e r n i n g 

childhood i n t h i s period, the one t h a t stands out i s the 

d i f f e r e n c e between r i c h and poor c h i l d r e n , which was 

i d e o l o g i c a l as w e l l as economic. Upper and middle c l a s s 

c h i l d r e n were regarded as dependent and subservient; 

p l a y i n g and l e a r n i n g i n t h e i r own protected world which 

was segregated from a d u l t s . I n i n d u s t r i a l urban working 

c l a s s h o u s e h o l d s , c h i l d r e n and a d u l t s l i v e d c l o s e l y 

together, i n an economic u n i t to which they were a l l 

e x p e c t e d t o c o n t r i b u t e . G i r l s took an e a r l y 

r e s p o n s i b i l i t y i n helping to look a f t e r the younger 
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c h i l d r e n , and boys augmented the family fortunes by 

scavenging i n the s t r e e t s . Many c h i l d r e n were orphaned, 

abandoned because they were i l l e g i t i m a t e , or became 

d e s t i t u t e because of family breakdown caused by poverty 

and unemployment. Some of these c h i l d r e n would have 

been accommodated i n the workhouse, or t h e i r f a m i l i e s 

helped v i a "outdoor r e l i e f " under the Poor Law, but many 

a c t u a l l y l i v e d on the s t r e e t s , where there was a good 

chance of becoming involved i n p r o s t i t u t i o n or crime i n 

order to s u r v i v e . 

Nineteenth Century reformers began, to some extent, 

t o see a l l c h i l d r e n as dependent be i n g s who needed 

s p e c i a l l e g i s l a t i o n . One of the e a r l i e s t examples of 

p r o t e c t i v e l e g i s l a t i o n i s the reform of employment 

co n d i t i o n s , r e g u l a t i n g both the age a t which c h i l d r e n 

were allowed to work, and the hours; though i t must be 

remembered t h a t there may have been vested i n t e r e s t on 

the p a r t of the l e g i s l a t o r s i n pro t e c t i n g a d u l t jobs as 

w e l l . ( F r a s e r 1984, p.13). Sadly, i n an age before 

education had become compulsory, these reforms had the 

concomitant e f f e c t of s w e l l i n g the numbers of s t r e e t 

c h i l d r e n with the p o t e n t i a l f o r i n f l i c t i n g damage on the 

community. A somewhat ambivalent a t t i t u d e to c h i l d r e n 

developed, where c h i l d r e n were seen as being i n need of 

c o n t r o l as w e l l as p r o t e c t i o n . The l i n k between 

p a r e n t a l n e g l e c t and p o t e n t i a l delinquency ( c h i l d r e n as 

t h r e a t s ) , as w e l l as l e g i s l a t i o n d i r e c t e d a t the young 

o f f e n d e r , t h e r e f o r e r e c e i v e d e a r l i e r a t t e n t i o n than 
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l e g i s l a t i o n t o p r o t e c t c h i l d r e n from c r u e l t y 

s p e c i f i c a l l y . 

Troublesome c h i l d r e n - c h i l d r e n as t h r e a t s 

E a r l y i n the century, the Report of an U n o f f i c i a l 

Committee of the So c i e t y f o r I n v e s t i g a t i n g the Causes of 

the Alarming I n c r e a s e i n J u v e n i l e Delinquency i n the 

Metropolis (1816), ( c i t e d by Eeekelar e t a l 1982, p.71), 

found the causes to be: improper conduct of parents; 

want of education; want of s u i t a b l e employment. L a t e r 

i n t h e c e n t u r y , t h e s e views were s h a r e d by those 

r e f o r m e r s such as Dr. Barnado and the Reverend 

Stephenson, Edward Rudolf and Ca r d i n a l Vaughan who were 

developing t h e i r own forms of r e s i d e n t i a l care as an 

a l t e r n a t i v e t o the workhouse. These p h i l a n t h r o p i c 

gentlemen were motivated by concern f o r the c h i l d r e n ' s 

p h y s i c a l and s p i r i t u a l welfare but they a l s o wanted to 

"save" c h i l d r e n from the dangerous i n f l u e n c e s of a bad 

environment. I t was, th e r e f o r e , never pa r t of the plan 

to r e t u r n c h i l d r e n to t h e i r f a m i l i e s and, indeed, many 

c h i l d r e n were sent to begin a new l i f e i n the c o l o n i e s . 

(Holman 1988, p.7). The Poor Law Commissioners were 

quick to see the preventative value of education, and 

Poor Law c h i l d r e n r e c e i v e d some e d u c a t i o n from the 

passing of the Poor Law Amendment Act of 1834. 

The work of the Reformatory movement, aimed a t the 

problem of the j u v e n i l e offender, was i n s p i r e d by the 

same idea and r e c e i v e d s t a t u t o r y r e c o g n i t i o n i n the 
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Youthful Offenders Act of 1854. I n the e a r l y part of 

the nineteenth century, c h i l d r e n who broke the law were 

t r e a t e d as a d u l t s , even a t the age of eight or nine, 

being sentenced to death or imprisonment or deportation. 

( F r o s t and S t e i n 1989, p.24). The thi n k i n g behind t h i s 

l e g i s l a t i o n owes much to the work of Mary Carpenter, 

daughter of a U n i t a r i a n m i n i s t e r . During the 1840s she 

became a pioneer of the Ragged Schools Movement which 

provided Sunday and evening refuge f o r c h i l d r e n l i v i n g 

a t home or m a i n t a i n i n g t h e m s e l v e s , on the s t r e e t s , 

o utside the Poor Law. F e e l i n g that the Ragged Schools 

were i n s u f f i c i e n t to meet the needs of these c h i l d r e n , 

some of whom had already served prison sentences, and 

i n s p i r e d by experiments both abroad (the Rauhe Haus a t 

Hamburg) and a t home (a farm s c h o o l run by the 

P h i l a n t h r o p i c S o c i e t y a t R e d h i l l i n Surrey) where the 

emphasis was on reform and r e h a b i l i t a t i o n r a t h e r than on 

punishment, she s e t about s t i m u l a t i n g p u b l i c i n t e r e s t i n 

t h i s work. I n the winter of 1851 she published her book 

"Reformatory Schools f o r the Children of the Dangerous 

and P e r i s h i n g C l a s s e s and f o r Young Offenders". The 

"dangerous" c l a s s e s encompassed c h i l d r e n who had already 

been c o n v i c t e d of c r i m e s and, as an a l t e r n a t i v e to 

p r i s o n , Mary C a r p e n t e r s u c c e s s f u l l y campaigned f o r 

penal Reformatory Schools. Because, i n common with 

other V i c t o r i a n s , she saw a ca u s a l l i n k between e a r l y 

n e g l e c t and l a t e r delinquency, the "pe r i s h i n g " c l a s s e s 

were those whose d e s t i t u t i o n might eventually lead to 
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crime. She t h e r e f o r e campaigned for an a l t e r n a t i v e kind 

of school, with a p r e v e n t a t i v e aim, c a l l e d an I n d u s t r i a l 

S c h o o l t o which c o u l d be s e n t , by w a r r a n t of a 

magistrate, c h i l d r e n who were charged with vagrancy, or 

found begging, wandering, or i n the company of reputed 

t h i e v e s . From 1861 c h i l d r e n under 12 who were convicted 

of offences could a l s o be sent to these schools, as w e l l 

a s c h i l d r e n d e c l a r e d by t h e i r p a r e n t s t o be 

" u n c o n t r o l l a b l e " (Heywood 1978, p.44; E e k e l a r , Dingwall 

and Murray 1982). 

C h i l d r e n as the v i c t i m s of c r u e l t y 

I n the l a s t t h i r t y years of the 19th Century we can 

b e g i n to t r a c e the growth of measures i n t e n d e d to 

p r o t e c t t h e c h i l d w i t h i n h i s own home, or whose 

circumstances of b i r t h or i l l e g i t i m a c y were exploited 

f o r p r i v a t e p r o f i t . From 1868, boards of guardians had 

power to prosecute parents who w i l f u l l y neglected t h e i r 

c h i l d r e n , such as to endanger t h e i r h e a l t h but t h i s 

p r o v i s i o n only a p p l i e d to c h i l d r e n who came within the 

Poor Law. I n 1872 t h e I n f a n t L i f e P r o t e c t i o n Act 

outlawed the p r a c t i c e of "baby-farming", where mothers, 

often unmarried, r e l u c t a n t to enter the workhouse and 

i n t e n t i f p o s s i b l e to c a r r y on i n employment, entrusted 

t h e i r c h i l d r e n to women to be looked a f t e r f o r a weekly 

fee or lump sum. Since every death opened the way f o r a 

f u r t h e r l u c r a t i v e t r a n s a c t i o n , there was some i n c e n t i v e 

to n e g l e c t these c h i l d r e n and many died. 
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I t was the v o l u n t a r y s o c i e t i e s which took the 

i n i t i a t i v e i n r e c o g n i s i n g the need to p r o t e c t c h i l d r e n 

w i t h i n t h e i r own homes, an i n i t i a t i v e which had begun i n 

America w i t h t h e f o r m a t i o n of the S o c i e t y f o r the 

Prevention of C r u e l t y to Children. The impetus i n the 

United S t a t e s was the death of a c h i l d c a l l e d Mary 

E l l e n , s e r i o u s l y i l l - t r e a t e d by her adoptive parents who 

i n s i s t e d t h a t i t was t h e i r p a r e n t a l r i g h t to t r e a t her 

as they wished. So r e l u c t a n t was s o c i e t y to challenge 

the sacred sanctum of the family that there were laws to 

p r o t e c t animals, but not c h i l d r e n , so a c t i o n had to be 

brought on behalf of the c h i l d as a member of the animal 

kingdom. A L i v e r p o o l merchant, Thomas Agnew, heard 

about t h i s case on a v i s i t to America, and on h i s r e t u r n 

founded t h e L i v e r p o o l SPCC. Other l o c a l l y based 

s o c i e t i e s f o l l o w e d which were e v e n t u a l l y amalgamated 

i n t o the NSPCC. 

I n 1889 the NSPCC s u c c e s s f u l l y i n i t i a t e d the 

P r o t e c t i o n of C h i l d r e n and the Prevention of Cruelty 

Act. The Act made c r u e l t y to c h i l d r e n (a " c h i l d " was 

defined a t the time as a boy under 14 and a g i r l under 

16) a c r i m i n a l offence. " C r u e l t y " was defined as w i l f u l 

i l l - t r e a t m e n t , n e g l e c t or abandonment i n a manner l i k e l y 

to cause unnecessary s u f f e r i n g or i n j u r y to h e a l t h . On 

c o n v i c t i o n , the court could commit the c h i l d to the care 

of a " f i t person" such as a r e l a t i v e ; though the term 

a l s o covered the I n d u s t r i a l Schools and the c h a r i t a b l e 
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i n s t i t u t i o n s . I t i s important to understand that the 

cou r t s were given no power to take a c t i o n on behalf of 

an i l l - t r e a t e d c h i l d where t h e r e had not been a 

s u c c e s s f u l c r i m i n a l prosecution of an adult u n t i l 1952 

(Heywood 1978; F r o s t and S t e i n 1989). 

Twentieth Century developments 

The J u v e n i l e Courts 

The J u v e n i l e Courts, s e t up under the Children Act 

1908, e s t a b l i s h e d t he c u r i o u s blend of c i v i l and 

c r i m i n a l p r o c e e d i n g s which was to c h a r a c t e r i s e t h i s 

c ourt f o r most of the 20th Century. I t s aim was to 

a b o l i s h imprisonment and t o d e a l w i t h j u v e n i l e 

offenders, as the c r i m i n a l p a r t of i t s j u r i s d i c t i o n , i n 

a way t h a t would recognise them as a separate category. 

I n a d d i t i o n , r a t h e r r e f l e c t i n g Mary C a r p e n t e r ' s 

d i s t i n c t i o n between the "dangerous" and " p e r i s h i n g " 

c l a s s e s , i t would have a c i v i l j u r i s d i c t i o n to take 

a c t i o n on b e h a l f of n o n - c r i m i n a l c h i l d r e n who were 

deemed to be i n need of care or prote c t i o n . These 

c h i l d r e n were thos e found begging, wandering or 

d e s t i t u t e , i n the care of a c r i m i n a l or drunken parent, 

i n the company of t h i e v e s or p r o s t i t u t e s , or with a 

f a t h e r who had been c o n v i c t e d of c e r t a i n s e x u a l 

o f f e n c e s . 

C h i l d r e n and Young Persons Act 1933 

F u r t h e r development of p o l i c i e s i n r e l a t i o n to 

c h i l d r e n i n v o l v e d i n j u v e n i l e c o u r t p r o c e e d i n g s was 
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i n i t i a t e d by the 1927 Departmental Committee on Young 

Offenders (Cmnd 2831). The task of the Committee was: 

"to i n q u i r e i n t o the treatment of young offenders 
and young people, who, owing to bad a s s o c i a t i o n s or 
s u r r o u n d i n g s , r e q u i r e p r o t e c t i o n or t r a i n i n g " . 
(Report (Moloney) 1927) 

I t had a secondary remit to include: 

"young people who are the v i c t i m s of c r u e l t y or 
other offences committed by adults whose n a t u r a l 
guardianship having proved i n s u f f i c i e n t or unworthy 
of t r u s t must be r e p l a c e d . " (Report (Moloney) 1927, 
p.6) 

The Committee decided t h a t there was: 

" l i t t l e or no d i f f e r e n c e i n c h a r a c t e r or needs 
between the neglected and the delinquent c h i l d . I t 
i s often a mere accident whether he i s brought 
before the court because he has committed some 
offence." ( i b i d , p.71) 

and examined t h e v a l i d i t y of a p p l y i n g c r i m i n a l 

p r o c e d u r e s t o c h i l d o f f e n d e r s . N e v e r t h e l e s s , i n 

l e g i s l a t i o n subsequently included i n the 1933 Children 

and Young Persons Act, i t argued for the r e t e n t i o n of 

t h e j u v e n i l e c o u r t , w i t h s e p a r a t e proceedings f o r 

o f f e n d i n g and n o h - o f f e n d i n g c h i l d r e n , but where the 

court should have regard to the "welfare of the c h i l d " 

i n both. On the c r i m i n a l s i d e there was continuing 

concern with the need to p r o t e c t the p u b l i c , but i t was 

a l s o f e l t t h a t the c h i l d ' s r i g h t to j u s t i c e demanded 

t h a t s/he should have the f u l l e s t opportunity to meet 

the charge made a g a i n s t him/her through due process of a 

c r i m i n a l t r i a l . The c o n t i n u i n g n i g g l e about the 

r e l a t i o n s h i p between d e p r i v a t i o n and d e l i n q u e n c y was 

22 



addressed i n other ways. The introduction of the s o c i a l 

enquiry r e p o r t , prepared at t h i s stage by the education 

department as the c u r r e n t welfare agency, was to provide 

the magistrates with information about the family and 

school background of those appearing before them, so 

t h a t punishment could be made to f i t the perceived needs 

of the c h i l d r a t h e r than f o l l o w i n g a s t r i c t t a r i f f 

system. The d i s t i n c t i o n between reformatory schools and 

i n d u s t r i a l s c h o o l s was a b o l i s h e d , and both became 

schools "approved" by the Home O f f i c e , to which a l l 

c a t e g o r i e s of c h i l d r e n could be sent. 

A c h i l d was i n need of care or protection i f s/he 

was a c h i l d or young person, who, having no parent or 

guardian or a parent or guardian u n f i t to e x e r c i s e care 

or g u a r d i a n s h i p , or not e x e r c i s i n g proper c a r e or 

guardianship, was e i t h e r f a l l i n g i n t o bad a s s o c i a t i o n s , 

or exposed to moral danger, or beyond c o n t r o l , or was 

i l l - t r e a t e d i n a manner l i k e l y to cause unnecessary 

s u f f e r i n g or i n j u r y to h e a l t h . C r u e l t y or neglect on 

the p a r t of the parent s t i l l had to be " w i l f u l " so a 

s u c c e s s f u l c r i m i n a l prosecution of the parent was s t i l l 

a necessary precedent f o r taking a c t i o n on t h a t ground. 

I n other ways the p r o v i s i o n f o r protecting c h i l d r e n was 

strengthened, because the LEAs were now under a duty to 

i n q u i r e i n t o such cases and bring them before the courts 

and the c o u r t s were empowered to commit the c h i l d r e n to 

the c a r e of the l o c a l a u t h o r i t y . 
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"But these c h i l d r e n had now become irredeemably 
entwined with a group of c h i l d r e n with e n t i r e l y 
d i f f e r e n t problems and who were regarded by s o c i e t y 
as v i r t u a l l y inseparable from delinquent c h i l d r e n " . 
( E e k e l a r , Dingwall and Murray 1982, p.75). 

While w e l f a r e concerns had softened the approach to 

the young offender, the r e t e n t i o n of a c r i m i n a l t r i a l 

mode meant t h a t care proceedings, taking place i n the 

same forum and with the same bench, followed a qua s i -

c r i m i n a l mode as w e l l . I n c r i m i n a l proceedings there i s 

a t r i a l stage aimed a t the establishment of g u i l t which 

must be completed before sentence can be passed. I n 

care proceedings, s i m i l a r l y , grounds must be proved, 

though on t h e l e s s e r t e s t of the "balance of 

p r o b a b i l i t y " before the question of what order to make 

can be considered. The person bringing the proceedings 

i s e f f e c t i v e l y the prosecutor, and the c h i l d , however 

young, the defendant. Parents lacked party s t a t u s and 

any r i g h t of appeal. 

The 1933 C h i l d r e n and Young Persons Act was amended 

i n 1952 to r e f l e c t the growing concern f o r the need to 

prevent c h i l d n e g l e c t and i l l - t r e a t m e n t . By t h i s time, 

the w e l f a r e a u t h o r i t y was no longer the LEA but the 

Ch i l d r e n ' s Departments t h a t had been s e t up under the 

C h i l d r e n Act 1948. The Children's Departments now had a 

duty to "cause e n q u i r i e s to be made" i n t o any case 

s u g g e s t i n g t h a t a c h i l d was " i n need of c a r e or 

p r o t e c t i o n " . The word "suggesting" meant t h a t minor as 

w e l l as grave complaints could be followed up. The most 
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s i g n i f i c a n t p a r t of the 1952 CYP Amendment Act, however, 

was t h a t i t removed the requirement f o r prosecution of 

parents as a condition precedent f o r f i n d i n g a c h i l d to 

be i n need of care and p r o t e c t i o n and the case could be 

decided on the c i v i l t e s t . 

The nineteen f i f t i e s and s i x t i e s ; delinquency l i n k e d 
with n e g l e c t and d e p r i v a t i o n ; the growing i n f l u e n c e of 
s o c i a l work and "welfare". 

The nineteen f i f t i e s and s i x t i e s saw a growing 

p r e o c c u p a t i o n w i t h d e l i n q u e n c y , and p a r t i c u l a r l y i t s 

causes which were seen to be l i n k e d with neglect and 

e a r l y d e p r i v a t i o n ; an idea which, as we have seen, was 

not p a r t i c u l a r l y new. 

" T h i s a s s o c i a t i o n sprang from the premise t h a t 
delinquent c h i l d r e n were no d i f f e r e n t from deprived 
c h i l d r e n who had not been i n trouble with the law. 
They were seen as both v i c t i m s of f a m i l y and 
e n v i r o n m e n t a l c i r c u m s t a n c e s , and s u f f e r e d from 
n e g l e c t f u l , unhappy and often broken homes. As a 
consequence, i t was quite a r b i t r a r y whether one 
committed an offence and the other did not. Their 
needs were the same and they should therefore be 
t r e a t e d the same" (Parton 1985, p.44). 

P a r t o n a l s o p o i n t s out t h a t because i n the 

p o l i t i c a l and economic context of the time, poverty was 

assumed to have disappeared, the "deprived c h i l d " was 

seen as emotionally r a t h e r than m a t e r i a l l y deprived, and 

the problem must t h e r e f o r e l i e with a dysfunctional 

f a m i l y . 

I n 1956 the Home O f f i c e appointed a departmental 

enquiry under the chairmanship of Viscount Ingleby (Cmnd 

1191) (Report (Ingleby) 1960). I t s b r i e f was to examine 

the workings of the law i n England and Wales r e l a t i n g to 
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j u v e n i l e s brought before the court as delinquent, or i n 

need of care or p r o t e c t i o n , or beyond c o n t r o l . I t a l s o 

examined whether a general duty should be given to l o c a l 

a u t h o r i t i e s to undertake preventative work. Reporting 

i n 1960, the committee recognised the c o n t r i b u t i o n of 

d e p r i v a t i o n t o d e l i n q u e n c y and advocated the 

establishment of family advice centres i n deprived 

a r e a s . The recommendations concerned w i t h j u v e n i l e 

c o u r t s , however, upheld the j u s t i c e p r i n c i p l e t h a t 

before any a c t i o n to deal with a j u v e n i l e could be 

t a k e n , t h e a l l e g a t i o n s a g a i n s t him should be 

s p e c i f i c a l l y d e f i n e d i n a court of law, but t h a t the age 

of c r i m i n a l r e s p o n s i b i l i t y should be r a i s e d from eight 

to ten (Heywood 1978, p.189). 

The C h i l d r e n and Young Persons Act 1963, which 

followed, extended the powers of l o c a l a u t h o r i t i e s to 

u n d e r t a k e p r e v e n t a t i v e work. I t r a i s e d the age of 

c r i m i n a l r e s p o n s i b i l i t y to ten. The s e c t i o n s i n the 

1933 CYP ACT which d e a l t with care or p r o t e c t i o n were 

repl a c e d with c a r e , p r o t e c t i o n or c o n t r o l , to include 

t h e grounds t h a t the c h i l d was f a l l i n g i n t o bad 

a s s o c i a t i o n s , exposed to moral danger, or lacked care 

p r o t e c t i o n or guidance which was l i k e l y to cause him/her 

unnecessary s u f f e r i n g or s e r i o u s l y a f f e c t h i s / h e r h e a l t h 

or proper development, and t h a t s/he was not r e c e i v i n g 

such ca r e , p r o t e c t i o n and guidance as a good parent 

might be reasonably expected to give. I t i s important 

to note t h a t a f a i l u r e i n the parenting function leading 
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t o a s p e c i f i c c o n d i t i o n i n t h e c h i l d , was t o be t h e 

ground f o r i n t e r v e n t i o n . 

By t h e 1960s, s o c i e t y had become overw h e l m i n g l y 

p r e o c c u p i e d w i t h d e l i n q u e n c y a s a problem r e l a t i n g t o 

t h e f a m i l y a s a whole. Because c h i l d abuse and n e g l e c t 

and c h i l d d e l i n q u e n c y w e r e s e e n a s d i f f e r e n t 

m a n i f e s t a t i o n s o f t h e same problem, t h a t i s a f a m i l y 

u n d e r s t r e s s , t h e p o t e n t i a l c o n f l i c t b e t w e e n f a m i l y 

autonomy and c h i l d p r o t e c t i o n was o v e r l o o k e d ( E e k e l a r , 

D i n g w a l l and Murray 1982, p . 7 7 ) . A f t e r r e t a i n i n g power 

i n 1964, t h e Labour government i s s u e d i n 1965 a White 

Paper, The C h i l d ^ t h e F a m i l y and t h e Young Offender^ 

(Home O f f i c e 1965) w h i c h recommended t h e a b o l i t i o n of 

t h e j u v e n i l e c o u r t and i t s r e p l a c e m e n t by " F a m i l y 

C o u n c i l s " r u n by l o c a l a u t h o r i t i e s , where s o c i a l w o rkers 

and o t h e r e x p e r t s would r e a c h agreement w i t h p a r e n t s 

about an a p p r o p r i a t e approach t o t h e problems o f t h e i r 

o f f s p r i n g . S h o u l d agreement no t be r e a c h e d , s p e c i a l 

m a g i s t r a t e s ' c o u r t s , t o be known a s " f a m i l y c o u r t s " , 

would d e a l w i t h d e l i n q u e n c y a s w e l l a s o t h e r d i s p u t e s 

c o n c e r n i n g t h e f a m i l y . The p r o p o s a l s were met w i t h much 

c r i t i c i s m from p r a c t i t i o n e r s , academics and m a g i s t r a t e s , 

e s p e c i a l l y t h e l a t t e r , who f e l t t h a t s u c h an arrangement 

would undermine t h e i r own c o n t r o l of j u v e n i l e o f f e n d e r s 

and g i v e an u n a c c e p t a b l e amount o f a d m i n i s t r a t i v e 

d i s c r e t i o n t o s o c i a l work a g e n c i e s ( A l c o c k and H a r r i s 

1982, p . 9 7 ) . The s u g g e s t i o n s were t h e r e f o r e m o d i f i e d i n 
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a s e c o n d White Paper, C h i l d r e n i n T r o u b l e (Cmnd 3601) 

(Home O f f i c e 1968) i s s u e d i n A p r i l of t h a t y e a r . The 

ap p r o a c h t o d e l i n q u e n t c h i l d r e n was t o be e s s e n t i a l l y a 

w e l f a r e a p p r o a c h , b ut w i t h t h e r e t e n t i o n o f t h e j u v e n i l e 

c o u r t t o s a t i s f y t h e j u s t i c e lobby. The " t r e a t m e n t " a s 

opposed t o t h e punishment of o f f e n d e r s would be a m a t t e r 

o f p r o f e s s i o n a l e x p e r t i s e w i t h c o n c e n t r a t i o n on t h e 

d e p r i v a t i o n r a t h e r t h a n t h e d e l i n q u e n c y (Heywood 1978, 

p . 1 9 8 ) . The main t h r u s t of t h e C h i l d r e n and Young 

P e r s o n s A c t , 1969, w h i c h f o l l o w e d , was t h a t j u v e n i l e 

o f f e n d e r s s h o u l d c e a s e t o be p r o s e c u t e d and be made 

s u b j e c t t o c a r e p r o c e e d i n g s i n s t e a d . Thus t h e grounds 

f o r c a r e p r o c e e d i n g s now i n c l u d e d t h e commission of an 

o f f e n c e . 

A C o n s e r v a t i v e government was r e t u r n e d t o power i n 

1970. B e c a u s e c r i m i n a l p r o s e c u t i o n s were a l l o w e d t o 

c o n t i n u e , c i v i l c a r e p r o c e e d i n g s on t h e o f f e n c e ground 

were r a r e l y b r o u g h t . Even i f t h e y had been, i t i s h a r d 

t o s e e t h a t i t w o u l d h a v e made a g r e a t d e a l o f 

d i f f e r e n c e , b e c a u s e t h e f o r m u l a i n c i v i l p r o c e e d i n g s was 

i n any c a s e b a s e d on a c r i m i n a l model which remained 

u n a l t e r e d . I n a d d i t i o n , b e c a u s e o f c o n c e r n s a b o u t 

j u s t i c e , t h e b a l a n c e of proof was t o be on t h e c r i m i n a l 

t e s t o f "beyond r e a s o n a b l e doubt". 

The argument put f o r w a r d by E e k e l a r e t a l (1982) 

and P a r t o n (1985) i s t h a t under t h e C h i l d r e n and Young 

P e r s o n s A c t 1969, c h i l d r e n i n t r o u b l e w i t h t h e law were 

c o n c e p t u a l i s e d i n t h e same way a s c h i l d r e n who were 
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v i c t i m s of abuse and n e g l e c t ; t h a t both were s e e n as 

m a n i f e s t a t i o n s o f p r o b l e m s e x p e r i e n c e d by t h e w h o l e 

f a m i l y . The c h i l d v i c t i m was a s s i m i l a t e d i n t o 

p r o c e e d i n g s t h a t were d e s i g n e d t o d e a l w i t h t h e c h i l d 

who, whether s/he had committed an o f f e n c e o r not, was a 

t h r e a t t o t h e community. I n t h e l e g i s l a t i o n , t h e r e was 

no l o n g e r any r e f e r e n c e t o t h e p a r e n t i n g f u n c t i o n i n 

r e l a t i o n t o any o f t h e c a t e g o r i e s of c h i l d r e n c o n c e r n e d . 

" I t was a l m o s t a s i f i t w e r e a s s u m e d t h a t a 
c o n f l i c t o f i n t e r e s t between t h e c h i l d , t h e p a r e n t s 
and t h e s t a t e had d i s a p p e a r e d and t h e 19th C e n t u r y 
problems o f c r u e l t y and n e g l e c t had been v i r t u a l l y 
a b o l i s h e d . " ( P a r t o n 1985, p.45) 

I n p r a c t i c e , b e c a u s e j u v e n i l e o f f e n d e r s c o n t i n u e d t o be 

p r o s e c u t e d , by f a r t h e l a r g e s t number o f c h i l d r e n 

b r o u g h t b e f o r e t h e c o u r t s i n c a r e p r o c e e d i n g s were t h e 

v i c t i m s of p a r e n t a l n e g l e c t , abuse o r mismanagement. 

Thes e were t h e c a s e s , a l o n g w i t h a l e s s e r number of 

c h i l d r e n "beyond c o n t r o l " , t h a t g u a r d i a n s , from 1984, 

were b e i n g a p p o i n t e d t o i n v e s t i g a t e . 

The c o u r t s y s t e m i n E n g l a n d and Wales r e f l e c t s a 

d i s t i n c t i o n between c i v i l and c r i m i n a l j u r i s d i c t i o n s , 

e a c h w i t h i t s own h i e r a r c h i c a l s t r u c t u r e . I n 1984 when 

t h e g u a r d i a n ad l i t e m p r o v i s i o n s came i n t o e f f e c t , c i v i l 

c a s e s r e l a t i n g t o c h i l d r e n t h a t were c o n c e r n e d w i t h 

p a r e n t a l s e p a r a t i o n o r w i t h a d o p t i o n c o u l d be h e a r d by 

t h e d o m e s t i c p a n e l of t h e m a g i s t r a t e s ' c o u r t , by t h e 

c o u n t y c o u r t , o r by t h e h i g h c o u r t . C i v i l c a s e s t h a t 

r e l a t e d t o t h e adequacy of p a r e n t a l c a r e , t h a t i s t h o s e 
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t h a t might n e c e s s i t a t e t h e i n t e r v e n t i o n of t h e s t a t e , 

c o u l d be h e a r d e i t h e r by t h e j u v e n i l e p a n e l of t h e 

m a g i s t r a t e s ' c o u r t i n c a r e p r o c e e d i n g s , o r by t h e h i g h 

c o u r t i n w a r d s h i p p r o c e e d i n g s . C r i m i n a l c a s e s r e l a t i n g 

t o j u v e n i l e o f f e n d e r s were a l s o h e a r d by t h e j u v e n i l e 

p a n e l o f t h e m a g i s t r a t e s ' c o u r t . 

I m p l i c a t i o n s f o r G u a r d i a n s of t h e CYP A c t 1969 

A l t h o u g h c a r e c a s e s were t e c h n i c a l l y r e g a r d e d a s 

c i v i l , t h e p r o c e d u r a l format tended t o f o l l o w a c r i m i n a l 

mode, w i t h a " p r o o f " and " r e p o r t " s t a g e r e f l e c t i n g t h e 

" t r i a l " and " d i s p o s a l " s t a g e s i n c r i m i n a l p r o c e e d i n g s , 

a d v e r s a r i a l i n n a t u r e and h e a r d by a d e t a c h e d and 

i n s c r u t a b l e b e n c h . I n d e e d t h e c r i m i n a l b i a s was 

r e f l e c t e d i n t h e a p p e l l a t e c o u r t w i t h c a r e p r o c e e d i n g s , 

o s t e n s i b l y c i v i l , f o l l o w i n g t h e c r i m i n a l r o u t e t o t h e 

crown c o u r t . S i n c e a p p e a l s t o t h e crown c o u r t a r e by 

way o f a c o m p l e t e r e - h e a r i n g , r a t h e r t h a n a r e - a p p r a i s a l 

of a d e c i s i o n , a s i s t h e c a s e when c i v i l a p p e a l s a r e 

h e l d i n t h e h i g h c o u r t , t h i s w i l l have an im p o r t a n t 

b e a r i n g on t h e range o f e v i d e n c e t h a t i s p r e s e n t e d t o 

t h e c o u r t , t h e f o c u s b e i n g on t h e p r e v a i l i n g s i t u a t i o n 

r a t h e r t h a n on t h e s i t u a t i o n a t t h e time t h e d e c i s i o n 

was made. U n l e s s g u a r d i a n s ad l i t e m r e a l i s e t h i s , t h e y 

may f a i l t o r e p o r t on a l l r e l e v a n t m a t t e r s . 

As f a r a s g u a r d i a n s w e r e c o n c e r n e d , t h a t t h e 

s t r u c t u r e o f c a r e p r o c e e d i n g s was n o t p a r t i c u l a r l y 

a p p r o p r i a t e f o r t h e m a t t e r i n hand m a n i f e s t e d i t s e l f i n 

a number o f ways. As pe o p l e independent of both t h e 
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l o c a l a u t h o r i t y and t h e p a r e n t s , i t was a m a t t e r of 

c o n c e r n t h a t p a r e n t s were not f u l l p a r t i e s , a l t h o u g h 

t h e y were e n t i t l e d t o some l e g a l r e p r e s e n t a t i o n from 

1983 onwards, a s w i l l be d i s c u s s e d i n t h e n e x t c h a p t e r . 

The q u a s i - c r i m i n a l forum meant t h a t p r o c e e d i n g s were 

a d v e r s a r i a l , so t h a t both p a r e n t s and o l d e r c h i l d r e n 

were made t o f e e l on t r i a l . T h i s was r e i n f o r c e d by t h e 

sometimes p u n i t i v e way t h e y were t r e a t e d i n c o u r t , 

o f t e n b e i n g e x p e c t e d t o w a i t f o r long p e r i o d s , and w i t h 

l i t t l e a t t e n t i o n b e i n g p a i d t o h e l p i n g them t o 

u n d e r s t a n d what was happening, o r who t h e v a r i o u s c o u r t 

p e r s o n n e l were. C a r e and c r i m i n a l p r o c e e d i n g s would be 

t i m e t a b l e d s i m u l t a n e o u s l y , t h e same bench d e a l i n g w i t h 

both, and m a g i s t r a t e s d i d not a l w a y s make t h e n e c e s s a r y 

a d j u s t m e n t s i n d e a l i n g w i t h c a r e c a s e s . 

The o t h e r problem f o r g u a r d i a n s was t h a t t h e c o u r t 

was v e r y l i m i t e d i n t h e o r d e r s i t c o u l d make. A 

s u p e r v i s i o n o r d e r was s c a r c e l y a p p r o p r i a t e a s a 

p r o t e c t i v e measure i f t h e problem l a y w i t h t h e p a r e n t . 

A c a r e o r d e r gave t h e l o c a l a u t h o r i t y a l m o s t u n l i m i t e d 

powers, b u t i t was not p a r t of t h e g u a r d i a n ' s r o l e , a s 

w i l l be d i s c u s s e d i n a l a t e r c h a p t e r , t o t r y t o 

i n f l u e n c e t h e way t h a t t h e c a r e o r d e r would be used. 

Even i f a g u a r d i a n had opposed t h e d i s c h a r g e of t h e c a r e 

o r d e r on M a r i a C o l w e l l , t h e l o c a l a u t h o r i t y would s t i l l 

have had t h e power t o r e t u r n h e r t o h e r p a r e n t s i f t h e y 

c h o s e . The j u v e n i l e c o u r t c o u l d not award c u s t o d y , f o r 
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example, t o members of t h e extended f a m i l y , nor c o u l d i t 

make o r d e r s t o a d d r e s s s p e c i f i c a r e a s of c o n c e r n , a s i n 

w a r d s h i p . 

As h a s b e e n e x p l a i n e d i n t h i s c h a p t e r , t h e 

p r e o c c u p a t i o n t h a t l e d t o t h e d r a f t i n g of t h e 1969 CYP 

A c t was t h e problem o f d e l i n q u e n c y . The impetus f o r a 

change of f o c u s was t h e M a r i a C o l w e l l s c a n d a l i t s e l f , 

w h i c h brought t o p u b l i c a t t e n t i o n t h e problem of c h i l d 

a b u se, t h e n e c e s s i t y , sometimes, t o c h a l l e n g e f a m i l y 

autonomy, and t h e r e c o g n i t i o n t h a t c h i l d r e n ' s and 

p a r e n t s ' r i g h t s might sometimes be i n c o n f l i c t . 

The CYP A c t 1969 c o n t i n u e d t o be t h e r e l e v a n t 

s t a t u t e , b u t t h e p r o b l e m o f p o t e n t i a l c h i l d / p a r e n t 

c o n f l i c t was a d d r e s s e d by t h e p r o v i s i o n f o r s e p a r a t e 

r e p r e s e n t a t i o n f o r t h e c h i l d and t h e appointment of 

g u a r d i a n s ad l i t e m , which was added r e t r o s p e c t i v e l y . 

T h e s e d e v e l o p m e n t s w i l l be d i s c u s s e d i n t h e n e x t 

c h a p t e r . 
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CHAPTER 3 

THE HISTORICAL AND LEGAL CONTEXT (2) 

I n t r o d u c t i o n 

As was d i s c u s s e d i n t h e p r e v i o u s c h a p t e r , c a r e 

p r o c e e d i n g s under t h e CYP A c t 1969 r e f l e c t c o n c e r n s 

about c h i l d r e n t h a t had p r e - o c c u p i e d s o c i e t y a t l e a s t 

s i n c e t h e I n d u s t r i a l R e v o l u t i o n and, a l t h o u g h t h e A c t 

d i d p r o v i d e f o r t h e i l l - t r e a t e d o r n e g l e c t e d c h i l d , i t 

was r a t h e r more c o n c e r n e d w i t h t h e c o n t r o l of t h e c h i l d 

t h a t was t r o u b l e s o m e . I l l - t r e a t m e n t i n t h e A c t was not 

s p e c i f i c a l l y l i n k e d w i t h any p a r e n t a l f a i l i n g and, a s 

was o b s e r v e d by E e k e l a r , D i n g w a l l and Murray ( 1 9 8 2 ) , the 

A c t d i d n o t r e c o g n i s e t h e p o t e n t i a l c o n f l i c t between 

c h i l d p r o t e c t i o n and p a r e n t a l autonomy. 

I n t h e f o l l o w i n g d e c a d e a new s e t o f p r e 

o c c u p a t i o n s was t o emerge w h i c h shaped t h e n e x t p i e c e of 

l e g i s l a t i o n , t h e C h i l d r e n A c t 1975, and which w i l l be 

e x a m i n e d i n t h i s c h a p t e r . T h e s e i n c l u d e d t h e 

" d i s c o v e r y " o f c h i l d a b u s e , t h e r e c o g n i t i o n o f t h e 

p r e c a r i o u s l e g a l s i t u a t i o n o f c h i l d r e n i n c a r e , a 

w e a k e n i n g o f r e s p e c t f o r t h e b l o o d t i e and t h e 

r e c o g n i t i o n t h a t c h i l d abuse i s sometimes p e r p e t r a t e d 

d i r e c t l y by p a r e n t s . A l l t h e s e f a c t o r s l e d t o a 

c h a l l e n g i n g o f p a r e n t a l autonomy, and p r o v i d e d t h e 

c o n t e x t f o r t h e d i s q u a l i f i c a t i o n of an a l l e g e d l y a b u s i n g 

p a r e n t r e p r e s e n t i n g t h e c h i l d i n c o u r t , and t h e 

s u b s t i t u t i o n o f a g u a r d i a n ad l i t e m t o do t h e j o b 

i n s t e a d . I t i s i m p o r t a n t t o u n d e r s t a n d t h a t t h e 
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C h i l d r e n A c t 1975 i t s e l f i s n o t about c a r e p r o c e e d i n g s -

t h e 1969 CYP A c t c o n t i n u e d t o be used - _ but about 

a d o p t i o n a n d r e l a t e d i s s u e s . The p a r t s a b o u t 

r e p r e s e n t a t i o n , w h i c h r e f l e c t t h e same p h i l o s o p h i c a l 

c o n s i d e r a t i o n s , a r i s e from t h e c o i n c i d e n t a l o c c u r r e n c e 

o f t h e M a r i a C o l w e l l c h i l d abuse s c a n d a l , and were added 

r e t r o s p e c t i v e l y t o t h e CYP A c t 1969. 

B e c a u s e t h e g u a r d i a n ad l i t e m p r o v i s i o n s were not 

implemented u n t i l 1984, t h e e f f e c t of t h e A c t upon c h i l d 

c a r e p o l i c i e s i n t h e i n t e r v e n i n g y e a r s w i l l a l s o be 

d i s c u s s e d . Both t h e p h i l o s o p h y of t h e A c t and t h e Maria 

C o l w e l l a f f a i r had a r a d i c a l i n f l u e n c e on t h e management 

o f c h i l d a b u s e c a s e s and t h e s e h a d i m p o r t a n t 

i m p l i c a t i o n s f o r c o u r t s , f o r s o l i c i t o r s and e v e n t u a l l y 

f o r g u a r d i a n s . 

F a c t o r s t h a t i n f l u e n c e d t h e C h i l d r e n A c t 1975 

A D e p a r t m e n t a l C o m m i t t e e on t h e A d o p t i o n o f 

C h i l d r e n was a p p o i n t e d on 21.7.69 under t h e c h a i r m a n s h i p 

o f S i r W i l l i a m Houghton, t o c o n s i d e r t h e law, p o l i c y and 

p r o c e d u r e on t h e a d o p t i o n o f c h i l d r e n and what changes 

were d e s i r a b l e . Owen (Owen e t a l 1986) p o i n t s out t h a t 

t h e c o m m i t t e e i t s e l f was o n l y a p p o i n t e d a f t e r 

c o n s i d e r a b l e p a r l i a m e n t a r y p r e s s u r e , p a r t i c u l a r l y on t h e 

p a r t o f Leo Abse. From 1967 ( P a r t o n 1985, p . 9 0 ) , t h e r e 

had been a campaign i n t h e p r e s s t o s u p p o r t t h e c l a i m s 

of f o s t e r p a r e n t s who were f o r c e d t o r e t u r n c h i l d r e n t o 

t h e i r n a t u r a l p a r e n t s a f t e r many y e a r s . I t was argued 
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t h a t both f o s t e r p a r e n t s and c h i l d r e n were u n j u s t l y 

t r e a t e d by undue e m p h a s i s on t h e " b l o o d t i e " and 

i n c r e a s i n g l y s u g g e s t e d t h a t t o s e c u r e t h e s i t u a t i o n f o r 

t h e c h i l d and improve t h e r i g h t s of f o s t e r p a r e n t s , t h e 

law needed t o be changed. 

Houghton r e p o r t e d i n 1972 ( R e p o r t (Houghton) 1972) 

and committee members were unanimous i n t h e a s s e r t i o n 

t h a t i n any new l e g i s l a t i o n t h e w e l f a r e of t h e c h i l d 

s h o u l d be t h e f i r s t and paramount c o n s i d e r a t i o n . The 

main recommendations were t h a t l o c a l a u t h o r i t i e s s h o u l d 

be under a s t a t u t o r y o b l i g a t i o n t o p r o v i d e an a d o p t i o n 

s e r v i c e and, by c o - o p e r a t i n g w i t h t h e v o l u n t a r y s e c t o r , 

s h o u l d be a b l e t o p r o v i d e a whole range of a l t e r n a t i v e 

forms o f c a r e f o r c h i l d r e n , of which a d o p t i o n would be 

one. I t a l s o d e v i s e d a new l e g a l c a t e g o r y o f 

" g u a r d i a n s h i p " ( t o be known i n t h e new l e g i s l a t i o n a s 

" c u s t o d i a n s h i p " ) , w h i c h would g i v e t h e c h i l d ' s c a r e t a k e r 

some l e g a l r i g h t s b u t w i t h o u t e x t i n g u i s h i n g h i s 

r e l a t i o n s h i p w i t h h i s n a t u r a l f a m i l y . T h i s was 

c o n s i d e r e d a more s u i t a b l e a l t e r n a t i v e t o ad o p t i o n i n 

c a s e s where t h e mother had r e - m a r r i e d o r when r e l a t i v e s 

w i s h e d t o p r o v i d e permanent c a r e f o r t h e c h i l d . Other 

recommendations were t h a t p a r e n t s s h o u l d be r e q u i r e d t o 

g i v e 28 days n o t i c e o f t h e i r i n t e n t i o n t o withdraw t h e 

c h i l d from v o l u n t a r y c a r e , and t h a t t h e l o c a l a u t h o r i t y 

s h o u l d be a b l e t o assume p a r e n t a l r i g h t s a f t e r t h e c h i l d 

had been i n c a r e f o r a c o n t i n u o u s p e r i o d of t h r e e y e a r s , 

r e g a r d l e s s o f t h e r e a s o n s f o r t h e o r i g i n a l a d m i s s i o n . 
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The C o n s e r v a t i v e government then i n o f f i c e d i d not, 

however, have p l a n s t o i n t r o d u c e any new l e g i s l a t i o n i n 

t h e n e a r f u t u r e ; t h e impetus f o r a change i n t h e law 

s o o n e r r a t h e r t h a n l a t e r came a b o u t b e c a u s e o f t h e 

s c a n d a l s u r r o u n d i n g t h e d e a t h o f Maria C o l w e l l . 

M a r i a C o l w e l l , aged s e v e n , d i e d i n J a n u a r y 1973 

a f t e r b e i n g b a t t e r e d by h e r s t e p f a t h e r . E a s t S u s s e x 

County C o u n c i l had o b t a i n e d a c a r e o r d e r a few y e a r s 

e a r l i e r on g r o u n d s o f n e g l e c t , and M a r i a had been 

f o s t e r e d by an a u n t . Her mother t h e n r e - m a r r i e d and, 

w i s h i n g f o r t h e f a m i l y t o be r e - u n i t e d , a p p l i e d t o t h e 

j u v e n i l e c o u r t f o r t h e c a r e o r d e r t o be r e v o k e d . 

E v i d e n c e g i v e n t o t h e I n q u i r y l a t e r t h a t y e a r showed 

v e r y c l e a r l y t h a t M a r i a had become a t t a c h e d t o h e r aunt 

and wanted t o s t a y w i t h h e r , but t h e C o u n c i l d i d not 

oppose t h e mother's a p p l i c a t i o n because i t c o u l d f i n d no 

s p e c i f i c r e a s o n why t h e c h i l d s h o u l d not r e t u r n t o h e r , 

and, a s t h e c l o s e s t b l o o d r e l a t i v e , she was c o n s i d e r e d 

t o h a v e a v a l i d c l a i m . The c a s e , w h i c h r e c e i v e d 

u n p r e c e d e n t e d m e d i a a t t e n t i o n , e s p e c i a l l y d u r i n g t h e 

P u b l i c I n q u i r y , i l l u s t r a t e d t h e c o n f l i c t i n g c l a i m s of 

n a t u r a l and f o s t e r p a r e n t s t h a t had a l r e a d y g a i n e d t h e 

i n t e r e s t o f t h e p u b l i c , and i t a l s o promoted c o n c e r n 

about c h i l d abuse t h a t had been b a r e l y e s t a b l i s h e d a s a 

s o c i a l problem a t t h a t d a t e , though i t s e x i s t e n c e had 

begun t o be acknowledged by t h e m e d i c a l p r o f e s s i o n from 

around t h e mid-1940s ( P a r t o n 1985, p . 4 9 ) . 

36 



Both P a r t o n (1985) and Freeman (1983) a t t r i b u t e t h e 

" d i s c o v e r y " o f c h i l d abuse t o p a e d i a t r i c r e g i s t r a r s i n 

t h e U n i t e d S t a t e s o f A m e r i c a . With improved t e c h n i q u e s 

a f f o r d e d by x - r a y s a t t h e i r d i s p o s a l , t h e y were a b l e t o 

d e t e c t i n j u r i e s t h a t were thought t o be t r a u m a t i c i n 

o r i g i n r a t h e r t h a n a t t r i b u t a b l e t o any d i s e a s e p r o c e s s . 

I t was t h e p a e d i a t r i c i a n s i n t h e 1950s who d e f i n e d t h e 

p r o b l e m and a t t e m p t e d t o e x p l a i n i t ( F r e e m a n 1983, 

p . 1 0 7 ) . The work o f Henry Kempe, i n p a r t i c u l a r , i n 

c o i n i n g t h e p h r a s e " b a t t e r e d baby syndrome" drew p u b l i c 

a t t e n t i o n i n A m e r i c a t o t h e phenomenon of t h e c h i l d who 

had been abused by i t s p a r e n t s . 

The i s s u e i n B r i t a i n was f i r s t r e c o g n i s e d by two 

o r t h o p a e d i c s u r g e o n s , G r i f f i t h s and Moynihan, i n an 

a r t i c l e e n t i t l e d "The B a t t e r e d Baby Syndrome" p u b l i s h e d 

i n t h e B r i t i s h M e d i c a l J o u r n a l i n December 1963, drawing 

a t t e n t i o n t o an o f t e n " m i s d i a g n o s e d syndrome" and 

q u o t i n g Kempe and h i s c o l l e a g u e s ( P a r t o n 1985, p . 5 4 ) . 

I t was t a k e n up by p a e d i a t r i c i a n s and f o r e n s i c 

p a t h o l o g i s t s , w i t h f u r t h e r a r t i c l e s i n t h e BMJ. At t h a t 

t i m e , t h e d e b a t e and d i s c u s s i o n was c o n f i n e d t o t h e 

m e d i c a l p r o f e s s i o n ; i t d i d not f i g u r e i n t h e debate 

s u r r o u n d i n g t h e C h i l d r e n and Young P e r s o n s A c t 1963, 

wh i c h was c u r r e n t l y p r o c e e d i n g through p a r l i a m e n t . 

I n t h e p o s t - w a r p e r i o d ( i b i d , p . 5 8 ) , t h e NSPCC was 

f i n d i n g t h a t i t was i n c r e a s i n g l y d u p l i c a t i n g t h e work of 

t h e C h i l d r e n ' s Departments. I n 1964, w i t h t h e S o c i e t y 

i n f i n a n c i a l d i f f i c u l t i e s and n e e d i n g t o f i n d new 
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i n i t i a t i v e s , i t s D i r e c t o r , t h e Revd. Morton, had r e a d 

about t h e "syndrome" and had s p e n t some ti m e w i t h Henry 

Kempe. I n 1968, t h e d e c i s i o n was made t o s e t up the 

B a t t e r e d C h i l d R e s e a r c h U n i t , headed by a s o c i a l worker, 

J o a n C o u r t , who had t r a i n e d i n Am e r i c a . ( J o a n C o u r t was 

l a t e r t o a c t a s Independent S o c i a l Worker i n t h e c a r e 

p r o c e e d i n g s r e l a t i n g t o Ja s m i n e B e c k f o r d . ) The U n i t 

p u b l i s h e d a number o f a r t i c l e s i n t h e p r o f e s s i o n a l 

j o u r n a l s , a d v o c a t i n g a n o n - p u n i t i v e , p r e v e n t a t i v e "team" 

a p p r o a c h . The r e s p o n s e from c e n t r a l government was 

q u i t e low k e y a t t h i s s t a g e , t h e DHSS p u b l i s h i n g two 

c i r c u l a r s i n 1970 and 1972, recommending an i n t e r 

p r o f e s s i o n a l team approach and s u g g e s t i n g a r e g i s t r y of 

i n j u r i e s t o c h i l d r e n when t h e s e were not s a t i s f a c t o r i l y 

e x p l a i n e d . Government t h i n k i n g on t h e s u b j e c t of c h i l d 

a b u s e h a d o n l y p r o g r e s s e d t h u s f a r when t h e M a r i a 

C o l w e l l c a s e o c c u r r e d . 

The a c t u a l d e a t h o f M a r i a C o l w e l l , and t h e 

s u b s e q u e n t t r i a l o f h e r s t e p f a t h e r , Mr. Kepple, r e c e i v e d 

l i t t l e p u b l i c i t y e x c e p t i n and around B r i g h t o n where she 

had l i v e d ( P a r t o n 1985, p . 7 2 ) . However, K e i t h Joseph, 

M i n i s t e r o f S t a t e f o r S o c i a l S e r v i c e s i n t h e H e a t h 

Government o f 1970-74, announced i n May t h a t t h e r e would 

be a P u b l i c I n q u i r y . 

One o f t h e r e a s o n s t h a t S i r K e i t h J o s e p h d e c i d e d t o 

c a l l a P u b l i c I n q u i r y was t h a t he had c l o s e l i n k s w i t h 

t h e s e l f - s t y l e d "Tunbridge W e l l s Study Group" ( P a r t o n 
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1985, p. 7 6 ) . T h i s had been s e t up i n t h e e a r l y 1970s 

a s a " s e l f - a p p o i n t e d ad hoc group", l a r g e l y under t h e 

i n f l u e n c e o f t h e p a e d i a t r i c i a n . Dr. F r a n k l i n , who f e l t 

t h a t B r i t i s h p a e d i a t r i c i a n s , w h i l e b e i n g aware of t h e 

work o f Dr. Kempe i n A m e r i c a , were not a p p l y i n g h i s 

t h i n k i n g s u f f i c i e n t l y t o t h e i r own c a s e s . He l i a i s e d 

w i t h Dr. C h r i s t i n e Cooper, a p a e d i a t r i c i a n w i t h s i m i l a r 

i n t e r e s t s i n N e w c a s t l e , and t h e y a g r e e d t h a t i t was 

i m p o r t a n t t o l i n k m e d i c a l and l e g a l c o n c e p t s t o g e t h e r . 

( A s a n o r t h e r n g u a r d i a n a d l i t e m , I am a w a r e t h a t 

C h r i s t i n e Cooper g r e a t l y i n f l u e n c e d t h e work o f some 

n o r t h e r n p a e d i a t r i c i a n s , of whom Dr. M a r i e t t a Higgs was 

one.) F o l l o w i n g from t h i s , a s m a l l working p a r t y was 

e s t a b l i s h e d , w i t h r e p r e s e n t a t i v e s f r o m m e d i c i n e , t h e 

law, p l u s a d i r e c t o r o f one of t h e newly-formed s o c i a l 

s e r v i c e s d e p a r t m e n t s (Leo Goodman). T h e i r main c o n c e r n 

was t o s e e i f i t was p o s s i b l e under t h e p r e s e n t law t o 

improve t h e management of f a m i l i e s where c h i l d abuse 

o c c u r r e d , o r whether a change i n t h e law was r e q u i r e d . 

I n o r d e r t o p u b l i c i s e t h e p r o b l e m , t h e g r o u p 

o r g a n i s e d a c o n f e r e n c e i n Tunbridge W e l l s (hence t h e 

name) i n mid-May 1973. T h i s was a t t e n d e d by S i r K e i t h 

and s e v e r a l c i v i l s e r v a n t s f r o m t h e DHSS. The 

t h e o r e t i c a l e x p l a n a t i o n o f c h i l d a b u s e expounded by 

members o f t h e group s t r e s s e d t h e p s y c h o p a t h o l o g i c a l and 

g e n e r a t i o n a l a s p e c t s o f t h e problem, w h i c h a c c o r d e d w i t h 

S i r K e i t h ' s e s p o u s e d t h e o r i e s o f t h e " c y c l e o f 

d e p r i v a t i o n " , w h i c h a r g u e d t h a t d e p r i v e d , i n a d e q u a t e 
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p a r e n t s p a s s e d t h e i r i n a d e q u a c i e s on t o t h e i r c h i l d r e n . 

I n s o c i a l p o l i c y t e r m s , t h i s l e d t o t h e t a r g e t i n g of 

s e r v i c e s on t h o s e i n " r e a l need" and, i n terms of t h e 

"management" of abuse c a s e s , t h e p a e d i a t r i c v i e w was 

t h a t " s t r o n g c o n s i d e r a t i o n s h o u l d be g i v e n t o t h e 

permanent removal o f c h i l d r e n from p a r e n t a l c a r e " . S i r 

K e i t h announced t h e I n q u i r y f i v e days l a t e r , on 2 4 th 

May. 

The r e p o r t and r e s o l u t i o n s of t h e Tunbridge W e l l s 

Study Group on n o n - a c c i d e n t a l i n j u r y i s i m p o r t a n t , s i n c e 

i t p r o v i d e d t h e g r o u n d w o r k f o r much o f t h e p o l i c y 

f o r m u l a t i o n t h a t f o l l o w e d ( P a r t o n 1985, p . 1 0 2 ) . I t was 

c i r c u l a t e d i n O c t o b e r 1973 and J a n u a r y 1974 f o r t h e 

i n f o r m a t i o n o f l o c a l a u t h o r i t i e s and NHS e x e c u t i v e 

c o u n c i l s . 

I n 1973, a f t e r t h e d e a t h of Maria, but presumably 

b e f o r e t h e I n q u i r y , w h i c h d i d not b e g i n u n t i l October, 

Dr. D a v i d Owen had t h e good f o r t u n e t o draw a h i g h p l a c e 

i n t h e b a l l o t f o r p r i v a t e members. H i s o r i g i n a l 

i n t e n t i o n had been t o implement t h e recommendations of 

t h e Houghton Committee i n a p r i v a t e member's b i l l , b ut 

t h e p r e s s u r e t h a t b u i l t up a f t e r t h e C o l w e l l c a s e ( i t 

was from O c t o b e r t h a t t h e e v e n t r e c e i v e d i n t e n s e media 

i n t e r e s t ) came a t "a c r i t i c a l moment i n t h e d r a f t i n g of 

t h e l e g i s l a t i o n " and had "an a b s o l u t e l y d e c i s i v e 

i n f l u e n c e i n g e t t i n g t h e w e i g h t of p u b l i c o p i n i o n behind 

t h e need t o l e g i s l a t e " (Owen e t a l 1986, p . 2 ) . 
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The B i l l a d d r e s s e d two main i s s u e s . I m p l e m e n t a t i o n 

o f Houghton would h e l p t o s a f e g u a r d t h e p o s i t i o n of 

c h i l d r e n who, l i k e M a r i a , had become e s t a b l i s h e d w i t h i n 

and a t t a c h e d t o a l t e r n a t i v e f a m i l i e s . I n a d d i t i o n , t h e 

C o l w e l l c a s e had i l l u s t r a t e d a major anomaly i n c a r e 

p r o c e e d i n g s . Where i l l t r e a t m e n t by a p a r e n t was 

a l l e g e d t o have o c c u r r e d , t h e r e was an obvi o u s c o n f l i c t 

o f i n t e r e s t between p a r e n t and c h i l d . The Owen B i l l , 

t h e r e f o r e , sought t o a d d r e s s t h e q u e s t i o n o f s e p a r a t e 

r e p r e s e n t a t i o n f o r t h e c h i l d . 

The h i s t o r i c a l development of t h e l e g i s l a t i o n t o 

p r o t e c t c h i l d r e n ( e n s h r i n e d a t t h a t time i n t h e C h i l d r e n 

and Young P e r s o n s A c t 1969) makes t h e c h i l d a p a r t y t o 

t h e p r o c e e d i n g s , t h e p r o t a g o n i s t s b e i n g t h e l o c a l 

a u t h o r i t y and t h e c h i l d . Where i t i s a l l e g e d t h a t t h e 

c h i l d h a s been i l l - t r e a t e d o r n e g l e c t e d , t h e c a s e i s 

l i k e l y t o be d i r e c t e d a t t h e p a r e n t , s o t h a t t h e 

p r o t a g o n i s t s , i n p r a c t i c e , become p a r e n t and l o c a l 

a u t h o r i t y . The c h i l d , a s a p a r t y , a l r e a d y has t h e r i g h t 

t o be l e g a l l y r e p r e s e n t e d b ut i f s/he does have a l a w y e r 

t o a c t f o r him/her, t h e n t h e l a w y e r may f i n d t h a t s/he 

i s a p p o i n t e d and i n s t r u c t e d by t h e p a r e n t . T h i s i s 

e x a c t l y what happened i n t h e Ma r i a C o l w e l l c a s e . 

The Committee of I n q u i r y d e l i b e r a t e d from October 

1973 u n t i l December, b u t d i d not r e p o r t u n t i l September 

1974. 

M e a n w h i l e , D a v i d Owen p r e s e n t e d h i s B i l l t o 

p a r l i a m e n t i n November 1973. The aim of t h e B i l l was 
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t o : 

"amend t h e law r e l a t i n g t o a d o p t i o n , g u a r d i a n s h i p 
a n d f o s t e r i n g o f c h i l d r e n : t o make f u r t h e r 
p r o v i s i o n f o r t h e p r o t e c t i o n and c a r e of c h i l d r e n ; 
and f o r p u r p o s e s c o n n e c t e d w i t h t h o s e m a t t e r s . " 
( C h i l d r e n B i l l ( B i l l 20) 1973, p . l ) 

The B i l l i n c o r p o r a t e d a l l t h e recommendations of 

t h e Houghton R e p o r t t h a t r e q u i r e d l e g i s l a t i o n i n P a r t s 

1, 2, 3 and 5. The i s s u e s r a i s e d by t h e d e a t h of Maria 

C o l w e l l were a l s o a d d r e s s e d i n t h e B i l l , e s p e c i a l l y t h e 

need t o s t r e n g t h e n t h e r e p r e s e n t a t i o n of c h i l d r e n . 

P a r t 4 made d i s c r e t i o n a r y p r o v i s i o n on t h e p a r t o f 

t h e c o u r t f o r t h e a p p o i n t m e n t i n a l l p r o c e e d i n g s 

i n v o l v i n g c h i l d r e n , o f a s o l i c i t o r o r a s o l i c i t o r and 

c o u n s e l t o s e e t h a t a l l t h e e v i d e n c e was a v a i l a b l e t o 

t h e c o u r t on w h i c h t o b a s e an informed d e c i s i o n r e l a t i n g 

t o t h e i n t e r e s t s o f t h e c h i l d . T h e r e s h o u l d be t h e 

o p t i o n t o make t h e c h i l d a p a r t y i n any p r o c e e d i n g s and 

t o add a s p a r t i e s : p a r e n t s , g u a r d i a n s , s t e p - p a r e n t s and 

f o s t e r p a r e n t s . The B i l l a l s o made p r o v i s i o n f o r t h e 

c a l l i n g o f e x p e r t w i t n e s s e s . 

The B i l l r a n o u t o f p a r l i a m e n t a r y t i m e , b u t 

f o l l o w i n g L a b o u r ' s r e t u r n t o power i n F e b r u a r y 1974 and 

Dr. Owen's appointment a s M i n i s t e r of S t a t e f o r H e a l t h , 

t h e government i n t r o d u c e d i t s own B i l l i n December of 

t h a t y e a r . 

Meanwhile, f u r t h e r i n i t i a t i v e s f o r t h e management 

o f c h i l d abuse c o n t i n u e d t o t a k e p l a c e a d m i n i s t r a t i v e l y , 

by way o f government c i r c u l a r s . The s y s t e m of c h i l d 
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abuse management t h a t was to endure u n t i l a f t e r the 

Cleveland c r i s i s of 1987, was e f f e c t i v e l y e s t a b l i s h e d by 

the i s s u e of DHSS c i r c u l a r LASSL (74)(13) on 22nd A p r i l 

1974 (DHSS 1974). I t c a l l s upon the a u t h o r i t i e s to be 

a l e r t to the f i r s t s i g n s of non-accidental i n j u r y i n 

c h i l d r e n , as w e l l as b e h a v i o u r a l s i g n s i n p a r e n t s ; 

o t h e r w i s e , t h e emphasis i n the c i r c u l a r i s on 

management, with a strong recommendation to e s t a b l i s h 

case conferences and area review committees. I f a c h i l d 

needed t o be removed from home, t h i s would be under a 

s t a t u t o r y order r a t h e r than as a voluntary arrangement, 

and any d e c i s i o n should be taken i n the l i g h t of a 

c a r e f u l a s s e s s m e n t of the s o c i a l , m a t e r i a l and 

ps y c h o l o g i c a l aspects of the family. The s e t t i n g up of 

a " R e g i s t e r " of information about c h i l d abuse cases i n 

the area was a l s o considered e s s e n t i a l . 

By t h e end of 1974 , a r e a r e v i e w committees i n 

England and Wales had been e s t a b l i s h e d , w i t h 

r e p r e s e n t a t i v e s from s o c i a l s e r v i c e s departments, 

housing, education, h e a l t h , the p o l i c e , probation and 

the NSPCC. By the mid-1970s, case conferences were 

recognised as v i t a l and by the end of 1975, nea r l y a l l 

area review committees had s e t up r e g i s t e r s . 

I n September 1974, the Committee of Inquiry into 

the death of Maria C o l w e l l r e p o r t e d . The c e n t r a l 

c r i t i c i s m s i n the r e p o r t a r e summarised by Packman 

(1981, p . 1 7 5 ) . F i r s t , t h e r e was a breakdown i n 

communication between departments and i n d i v i d u a l s . Re-
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o r g a n i s a t i o n a f t e r Seebohm had attempted to i n t e g r a t e 

s e r v i c e s but the new departments were large complex 

s t r u c t u r e s and, i n any case, many other agencies, such 

as s c h o o l s , had v i t a l contact with the c h i l d . Second, 

p r o f e s s i o n a l judgement was c a l l e d i n t o question, such as 

f a i l u r e to r e a l i s e the g r a v i t y of r i s k and f a i l u r e to 

heed M a r i a ' s own f e e l i n g s . T h i r d , a s h o r t a g e of 

r e s o u r c e s , plus a l a c k of s p e c i f i c c h i l d care s p e c i a l i s m 

was blamed, with s o c i a l workers c a r r y i n g heavy caseloads 

of a g e n e r i c kind. Also i m p l i c i t i n the report was 

c r i t i c i s m of c h i l d care p o l i c i e s , which had paid undue 

reverence to the blood t i e and too much heed to t h e o r i e s 

of "maternal d e p r i v a t i o n " . 

The Committee recognised t h a t no-one had put the 

case f o r the c h i l d , and commented: 

"Because there was no argument or evidence of any 
reasons why a care order should not be revoked, and 
i t i s c l e a r from the notes taken by the c l e r k of 
the c o u r t t h a t the r e v o c a t i o n went through 
v i r t u a l l y 'on the nod' with b r i e f evidence from Mrs 
Kepple [mother] and Miss Lee's report [Miss Lee was 
the s o c i a l worker] - the case f o r the opposition 
went wholly by d e f a u l t . " (Secretary of State 1974, 
p.81, para 226) 

The I n q u i r y was a l s o concerned at what i t saw as 

Miss L e e ' s " p l u r a l i t y of r o l e s " ; t h a t she had t o 

r e p r e s e n t the view of the a u t h o r i t y , a c t as an o f f i c e r 

of the court, and take on the r o l e of ad hoc advocate 

(whether f o r the parent or the c h i l d i s not c l e a r ) a t 

the same time ( i b i d , p.81). Thus the view was expressed: 
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"Had the views of an independent s o c i a l worker been 
a v a i l a b l e t o the c o u r t , i t would have had the 
a s s i s t a n c e of a second opinion which might or might 
not have endorsed the c o n c l u s i o n s and 
recommendations contained i n Miss Lee's report. I t 
seems to us t h a t i n the type of s i t u a t i o n 
e x e m p l ified by Maria, where the l o c a l a u t h o r i t y i s 
seeking or consenting to a change i n the s t a t u s of 
a c h i l d under t h e i r care or s u p e r v i s i o n , i t would 
be of the g r e a t e s t value for such an independent 
r e p o r t t o be always a v a i l a b l e . " ( i b i d , p.81, para 
227) 

The I n q u i r y thus h i g h l i g h t e d two important i s s u e s 

r e l a t i n g to the p o s i t i o n of the c h i l d : t h a t her l e g a l 

r e p r e s e n t a t i v e was i n s t r u c t e d by the mother; and t h a t an 

independent report undertaken by someone who was not 

handicapped by a " p l u r a l i t y of r o l e s " , as Miss Lee had 

been, would have been of great a s s i s t a n c e to the c h i l d . 

The most important general i s s u e , however, was how f a r 

c h i l d c a r e p o l i c i e s had, through t h e i r growing 

commitment to the "family", u l t i m a t e l y f a i l e d the c h i l d 

(Packman 1981, p.177). 

The f i n a l debates t h a t were to lead to l e g i s l a t i o n 

i n t h e C h i l d r e n A c t 1975 were f o c u s s e d upon the 

recommendations of the Houghton Committee, a l r e a d y 

contained i n the Owen B i l l ; David Owen's own suggestions 

fo r improving the mechanisms fo r the representation of 

c h i l d r e n , a l s o contained i n h i s B i l l ; and the report 

of the I n q u i r y i n t o Maria C o l w e l l ' s death. 

John T r e s i l i o t i s (Owen e t a l 1986) a s c r i b e s the 

t h e o r e t i c a l underpinning of the Act and the ensuing 

c h i l d care p r a c t i c e s of the 1970s and 1980s to three 

s o u r c e s : K adushin's encouraging study, p u b l i s h e d i n 
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1970, and showing t h a t a high percentage of older/high 

r i s k c h i l d r e n placed f o r adoption were doing w e l l i n 

adolescence; Rowe and Lambert's study. Children who Wait 

(1973); and Go l d s t e i n , Freud and S o l n s i t ' s book. Beyond 

the Best I n t e r e s t s of the C h i l d (1973). 

C h i l d r e n who Wait, commissioned by the Houghton 

Committee (Rowe and Lambert 1973), was a study which 

examined more than two thousand c h i l d r e n i n i n s t i t u t i o n s 

and found t h a t 60% were expected by t h e i r s o c i a l workers 

to remain i n care u n t i l the age of 18; 40% had no 

contact a t a l l with t h e i r parents; and only 23% saw one 

or more of t h e i r parents a t l e a s t once a month. I t was 

estimated t h a t there were about s i x thousand c h i l d r e n i n 

th e c o u n t r y who c o u l d be r e l e a s e d f o r adoption or 

"permanent" f o s t e r i n g , but d e c i s i o n s about a l t e r n a t i v e , 

permanent placements were being delayed f o r long periods 

while e f f o r t s were made to solve the problems of the 

n a t u r a l f a m i l y . The study thus argued t h a t i f a c h i l d 

could not be returned home w i t h i n a time s c a l e t hat 

would accommodate h i s needs, he should be placed i n a 

permanent s u b s t i t u t e family, with adoption given s e r i o u s 

c o n s i d e r a t i o n . 

Beyond the Best I n t e r e s t s of the C h i l d (Goldstein, 

Freud and S o l n s i t 1973) was an American p u b l i c a t i o n 

which expressed a philosophy t h a t r e i n f o r c e d current 

t h i n k i n g i n B r i t a i n . The a u t h o r s emphasised the 

importance of maintaining l i n k s between c h i l d r e n and 

t h o s e who looked a f t e r them, whether p a r e n t s or 
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s u b s t i t u t e p a r e n t s , thus a v o i d i n g the d i s r u p t i o n of 

e x i s t i n g p s y c h o l o g i c a l t i e s . They a l s o argued t h a t any 

c h i l d who was the s u b j e c t of c o u r t p r o c e e d i n g s was 

d i s a d v a n t a g e d by t h a t v e r y f a c t ; they were much i n 

favour of the c h i l d always being a party, with separate 

r e p r e s e n t a t i o n by an advocate who understood c h i l d 

development (probably a s p e c i a l l y - t r a i n e d lawyer) and 

t h a t the case should be determined, not on the "best 

i n t e r e s t s " p r i n c i p l e , but on the " l e a s t d e t r i m e n t a l 

a l t e r n a t i v e " . A d i s t i n c t i o n was made between 

" b i o l o g i c a l " and "p s y c h o l o g i c a l " parenting, with l e s s 

importance being attached to the "blood t i e " . 

The main opposition to the changes proposed by the 

C h i l d r e n B i l l came from BASW (Owen e t a l 1986; Packman 

1981), which f e l t t h a t the pendulum had swung too f a r 

a g a i n s t the r i g h t s of n a t u r a l parents. Rowe (Owen e t a l 

198 6 ) , h e r s e l f a member of the Houghton Committee, 

s t a t e d t h a t BASW welcomed many p r o v i s i o n s of the B i l l , 

p a r t i c u l a r l y t h e i n t r o d u c t i o n of a comprehensive 

adoption s e r v i c e , custodianship, and the appointment of 

g u a r d i a n s ad l i t e m . The m i s g i v i n g s r e l a t e d to the 

s i t u a t i o n of c h i l d r e n i n care , where i t was f e l t t h a t 

many f a m i l i e s would be deterred from seeking help from 

the s o c i a l s e r v i c e s departments f o r f e a r of l o s i n g t h e i r 

c h i l d r e n . BASW pointed out the l i n k between deprivation 

and r e c e p t i o n i n t o c a r e , the majority of c h i l d r e n coming 

i n t o c a r e because of s o c i a l and ma t e r i a l d i f f i c u l t i e s . 
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T h i s c r i t i c i s m t h a t the B i l l had nothing to say about 

prevention or r e h a b i l i t a t i o n i s countered by Rowe (1986) 

with the r e p l y t h a t : 

" c r i t i c i s m of the 1975 Act f o r not dealing with 
them i s r a t h e r l i k e those book reviews which chide 
the author f o r not having w r i t t e n a d i f f e r e n t kind 
of book." (Owen e t a l 1986, p.41) 

The debate about the separate representation of 

c h i l d r e n i n cour t centred upon whether the c h i l d should 

be represented by a lawyer or a s o c i a l worker; whether 

s/he should be represented i n a l l proceedings, including 

c u s t o d y , a d o p t i o n , e t c . o r , i f l i m i t e d to c a r e 

proceedings, i f t h i s should be the norm whether or not 

the r e was a d i s c e r n i b l e c o n f l i c t of i n t e r e s t (Fogarty 

1983). The Owen B i l l had advocated the appointment of a 

lawyer with a c l e a r r e s p o n s i b i l i t y to represent the 

c h i l d and ensure t h a t h i s / h e r i n t e r e s t s were brought to 

the f o r e . The suggestion was c r i t i c i s e d by the s o c i a l 

work lobby, e s p e c i a l l y by the A s s o c i a t i o n of D i r e c t o r s 

of S o c i a l S e r v i c e s , who argued t h a t lawyers were the 

wrong people, because they had n e i t h e r the t r a i n i n g nor 

t h e e x p e r i e n c e t o d e a l w i t h complex c h i l d c a r e 

d e c i s i o n s . They argued i n s t e a d for what became known i n 

the course of the debate as "independent s o c i a l workers" 

( a s s u g g e s t e d i n the Maria C o l w e l l I n q u i r y ) . I n 

c r i t i c i s m of the ADSS view, the point was made that, 

even s o - c a l l e d "independent" s o c i a l workers might f i n d 

i t hard to be c r i t i c a l of another l o c a l a u t h o r i t y s o c i a l 

worker's view. 
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Another suggestion f o r improving the machinery was 

t h a t parent and c h i l d could be s e p a r a t e l y represented i n 

a l l c a r e p r o c e e d i n g s , not o n l y when t h e r e was a 

d i s c e r n i b l e c o n f l i c t of i n t e r e s t . According to Bevan 

and Parry (1978), David Owen's suggestion t h a t the c h i l d 

should be s e p a r a t e l y represented i n a l l proceedings was 

s t e a d f a s t l y r e j e c t e d by the Government on the grounds of 

l i m i t e d r e s o u r c e s , both f i n a n c i a l and personnel. 

Once the B i l l reached the committee stage, i t was 

decided t h a t i f the i n t e r e s t s of parent and c h i l d were 

i n c o n f l i c t , then the court would be given the power 

(not the duty) to decide t h a t the parent should not 

represent the c h i l d . The court could then use i t s 

d i s c r e t i o n to appoint a "guardian ad l i t e m " to represent 

the i n t e r e s t s of the c h i l d . The concept of a guardian 

ad l i t e m was a l r e a d y e s t a b l i s h e d i n other forms of c i v i l 

proceedings, f o r example, a r e l a t i v e could, as guardian 

ad l i t e m (sometimes known as "next f r i e n d " ) bring a 

c i v i l a c t i o n on behalf of a c h i l d i n , f o r instance, a 

c l a i m f o r damages. I n wardship, the O f f i c i a l S o l i c i t o r 

a c t s as guardian ad l i t e m i n those cases where the c h i l d 

has been made a party. Ever s i n c e the passing of the 

f i r s t Adoption Act i n 1926, the c o u r t s had been 

a p p o i n t i n g a g u a r d i a n ad l i t e m t o s a f e g u a r d the 

i n t e r e s t s of the c h i l d , the guardian ad l i t e m i n t h i s 

e v e n t b e i n g n e i t h e r a l a y person nor the O f f i c i a l 

S o l i c i t o r but a s a l a r i e d welfare worker. This w i l l be 

d i s c u s s e d more f u l l y i n Chapter 5. 
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The g e n e r a l r u l e , then, was t h a t i n c a s e s of 

d i s c e r n i b l e c o n f l i c t , the court would have the power to 

d i s q u a l i f y the parent from representing the c h i l d . The 

exception to t h i s r u l e was the case of an a p p l i c a t i o n to 

discharge a ca r e or s u p e r v i s i o n order when the l o c a l 

a u t h o r i t y was not obj e c t i n g , t h a t i s , the Maria Colwell 

s i t u a t i o n . I n these c a s e s , the court would be obliged 

to make a separate r e p r e s e n t a t i o n order, and obliged to 

appoint a guardian ad l i t e m unless completely s a t i s f i e d 

t h a t i t was unnecessary. The debates do not appear to 

have heeded t h e f a c t t h a t , as a p a r t y to the 

proceedings, the c h i l d already had a r i g h t to l e g a l 

r e p r e s e n t a t i o n (although t h i s was to be the cause of 

much wrangling a t a l a t e r date) and i n an amendment 

r e f l e c t i n g , again, the Owen B i l l , the suggestion was 

mooted t h a t , i f a court made a separate representation 

order, the c h i l d should be s e p a r a t e l y represented by a 

lawyer and t h a t , i f necessary, a "proper person", such 

as an independent s o c i a l worker, could be c a l l e d i n to 

a s s i s t the s o l i c i t o r , the s o l i c i t o r t aking the lead 

r o l e . The amendment was defeated. 

C h i l d r e n Act 1975. Sections 64 and 65. " C o n f l i c t of 
i n t e r e s t between parent and c h i l d " 

The machinery f o r r e p r e s e n t a t i o n which was 

u l t i m a t e l y s e t up i n the 1975 Children Act i n Section 64 

and 65 r e l a t e d to the appointment of a guardian ad 

l i t e m i n ca r e and r e l a t e d proceedings under the 1969 CYP 

A c t , and p r o c e e d i n g s r e l a t i n g to p a r e n t a l r i g h t s 
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r e s o l u t i o n s . I t followed the general and exceptional 

r u l e s as o u t l i n e d above, and was, t h e r e f o r e , quite a 

modest development. According to Maggie Fogarty (1983), 

there had been no debate about who t h i s guardian ad 

l i t e m would be and what the job would e n t a i l . However, 

because the Committee i n the Maria Colw e l l I n q u i r y had 

seen the r o l e of independent i n v e s t i g a t o r / advocate for 

the c h i l d i n care proceedings as a s o c i a l work r o l e , and 

the guardian ad l i t e m i n adoption was a s o c i a l worker, 

i t appears to have been an unspoken assumption t h a t the 

guardian ad l i t e m i n care proceedings would a l s o be a 

s o c i a l worker. Because t h e r e was no debate i n 

parliament about what the guardian would a c t u a l l y do, 

the r o l e of the guardian i n care proceedings was l a r g e l y 

a product of DHSS and Home O f f i c e t h i n k i n g (Goodman 

1985). 

The "job d e s c r i p t i o n " of the future guardian ad 

l i t e m was w r i t t e n up i n amended M a g i s t r a t e s C o u r t s 

( C h i l d r e n and Young Persons) Rules 1970, Section 14A 

(Magistrates Courts 1970). Seven t a s k s were a l l o c a t e d . 

These were: to i n v e s t i g a t e the circumstances of the 

c a s e , i n c l u d i n g i n t e r v i e w i n g and i n s p e c t i n g r e c o r d s 

( c e n t r a l to t h i s part of the work would be interviewing 

t h e c h i l d i n o r d e r t o a s c e r t a i n h i s w i s h e s and 

f e e l i n g s ) ; to consider whether i t was i n the c h i l d ' s 

best i n t e r e s t s t h a t the case should succeed; to decide 

how the case should be conducted and, where appropriate. 
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to i n s t r u c t a s o l i c i t o r f o r the c h i l d ; to conduct the 

case i n cou r t i f the c h i l d was not l e g a l l y represented, 

u n l e s s the c h i l d requested otherwise; to make a wr i t t e n 

r e p o r t where t h i s was considered to be of a s s i s t a n c e ; to 

perform other d u t i e s t h a t the court might d i r e c t ; and 

f i n a l l y , to consider whether i t would be i n the best 

i n t e r e s t s of the c h i l d to appeal against the court's 

d e c i s i o n . 

The 1975 Act ( s . l 0 3 ) empowered the Secretary of 

S t a t e to provide f o r the establishment of panels of 

persons from whom guardians ad l i t e m could be drawn to 

a c t i n adoption, care and r e l a t e d proceedings, and i n 

p r o c e e d i n g s r e l a t i n g t o p a r e n t a l r i g h t s r e s o l u t i o n s . 

The r e g u l a t i o n s under which such p a n e l s were to be 

e s t a b l i s h e d a l s o made p r o v i s i o n f o r the expenses 

i n c u r r e d by p a n e l members t o be d e f r a y e d by l o c a l 

a u t h o r i t i e s . 

With the exception of the appointment of a guardian 

ad l i t e m i n adoption, which was already w e l l e s t a b l i s h e d 

but was to r e c e i v e some modification i n the Act, only 

those p a r t s r e l a t i n g t o unopposed a p p l i c a t i o n s f o r the 

d i s c h a r g e of c a r e and s u p e r v i s i o n o r d e r s were 

implemented a t once. U n t i l panels were e s t a b l i s h e d , the 

g u a r d i a n ad l i t e m was t o be a " s u i t a b l e person", 

provided he was not a member, o f f i c e r or servant of a 

l o c a l a u t h o r i t y , nor of the NSPCC, when they were a 

p a r t y t o t h e p r o c e e d i n g s ( M a g i s t r a t e s C o u r t s 1970, 

r . l 4 A ( 2 ) ) . Bevan and Parry make the comment: 
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" I d e a l l y , no-one connected with a l o c a l a uthority 
should be e l i g i b l e f o r appointment, even though i t 
i s not the a u t h o r i t y involved i n the proceedings. 
L o c a l a u t h o r i t i e s a r e the l y n c h - p i n i n the 
operation of the law r e g u l a t i n g c h i l d r e n i n care. 
To ask a l o c a l a u t h o r i t y s o c i a l worker to discharge 
t h i s f u n c t i o n of Guardian ad l i t e m runs the r i s k of 
making u n r e a s o n a b l e demands on p r o f e s s i o n a l 
l o y a l t i e s . However, i n the foreseeable future the 
l i m i t e d number of s u i t a b l e persons a v a i l a b l e 
prevents t h a t i d e a l from being r e a l i s e d . Local 
a u t h o r i t y s o c i a l workers w i l l , indeed, be the main 
source of appointments." (Bevan and Parry 1978, 
p.185) 

For the time being, the matter was l e f t to guidance 

by Departmental C i r c u l a r LAC (76)20 (DHSS 1976). Courts 

were a d v i s e d t h a t i n the i n t e r i m p e r i o d they might 

appoint persons recommended by the d i r e c t o r of s o c i a l 

s e r v i c e s of a l o c a l a u t h o r i t y (other than one involved 

i n the proceedings) or a probation o f f i c e r , unless s/he 

was i n v o l v e d w i t h the f a m i l y i n some way. Other 

suggestions were r e t i r e d s o c i a l workers, or employees of 

v o l u n t a r y o r g a n i s a t i o n s working i n c h i l d c a r e . I n 

p r a c t i c e , the p r o v i s i o n to appoint a guardian ad litem 

was c o n s i d e r a b l y u n d e r - u t i l i s e d ; BASW (1986) suggests 

t h a t about 25% of p o t e n t i a l appointments were a c t u a l l y 

made, and Malos and MacLeod reported t h a t they saw no 

c a s e s a t a l l where s e p a r a t e r e p r e s e n t a t i o n and a 

guardian ad l i t e m had been ordered by the court i n the 

period November 1983 to A p r i l 1984, the period covered 

by t h e i r r e s e a r c h (Malos and MacLeod 1984). 

Changes i n p o l i c y and p r a c t i c e . 1975-1984 

Because of the r e s t r i c t e d scope of the guardian ad 

l i t e m p r o v i s i o n a t t h a t stage, and because i t was, i n 
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any case, so l i t t l e used, there was l i t t l e debate about 

what were to be the two major i s s u e s : the independence 

of panel members, and the r e s p e c t i v e r o l e s of s o l i c i t o r 

and guardian. Other p a r t s of the Act were l i k e w i s e 

s l o w l y implemented; custodianship i n 1985, " f r e e i n g f o r 

a d o p t i o n " i n 1988. N e v e r t h e l e s s , the Act, taken 

t o g e t h e r w i t h r e s p o n s e s t o the Maria C o l w e l l c a s e , 

produced major changes i n p o l i c y and p r a c t i c e over the 

next decade. 

F i r s t , from 1972-1982, there was an i n c r e a s e i n the 

number of c h i l d r e n taken i n t o care on a court order, an 

i n c r e a s e i n the numbers of parental r i g h t s r e s o l u t i o n s 

and a corresponding decrease i n the numbers of c h i l d r e n 

admitted to voluntary c a r e . T h i s s i g n i f i e d a major 

i n c r e a s e i n "compulsion" (Owen et a l 1986, p.12) and 

r e f l e c t e d the legacy of anxiety t h a t the Colwell case 

had caused. Packman (1981, p.184) noted t h a t t h i s more 

anxious, a l e r t and "tougher" stance spread beyond young 

c h i l d r e n i n p h y s i c a l danger to c h i l d r e n of a l l ages, 

pla c e of s a f e t y orders being used not only f o r i n f a n t s 

i n p h y s i c a l danger, but a l s o f o r teenagers who were 

"beyond c o n t r o l " . 

The second reason for the increased use of court 

and l o c a l a u t h o r i t y powers was the d e s i r e to avoid the 

" d r i f t " i n care t h a t had been i d e n t i f i e d i n Rowe and 

Lambert's study (1973). The new powers i n the Act to 

assume p a r e n t a l r i g h t s more e a s i l y , c o n t r o l the 
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behaviour of parents i n r e l a t i o n to t h e i r c h i l d r e n i n 

c a r e , and give g r e a t e r s e c u r i t y to s u b s t i t u t e family 

placements, were a d i r e c t response to these c r i t i c i s m s 

(Packman 1981, p.189). 

A consequence of t h i s shifty i n p o l i c y was that 

there were more cases i n court. A consequence of not 

implementing s e c t i o n s 64 and 65 was t h a t , because there 

was no guardian, the burden of representing c h i l d r e n 

f e l l to s o l i c i t o r s but, because parents s t i l l had no 

r i g h t s t o l e g a l r e p r e s e n t a t i o n , the d i f f i c u l t i e s 

i d e n t i f i e d i n the Maria C o l w e l l c a s e c o n t i n u e d and 

s o l i c i t o r s (sometimes) took i n s t r u c t i o n s from the 

parents. I t was the r e c o g n i t i o n of the u n s a t i s f a c t o r y 

aspects of these arrangements t h a t provided the impetus 

f o r the government to announce i n 1983 the setting-up of 

guardian ad l i t e m panels. These developments and the 

ensuing debates w i l l be d i s c u s s e d i n the next chapter. 
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CHAPTER 4 

THE OUESTION OF REPRESENTATION 1975-1984. TOWARDS THE 
ESTABLISHMENT OF THE SOLICITOR/GUARDIAN PARTNERSHIP IN 
CARE PROCEEDINGS 

In t r o d u c t i o n 

T h i s c h a p t e r w i l l e x p l o r e the d i f f i c u l t i e s f o r 

s o l i c i t o r s during the interregnum, r e f e r r e d to at the 

end of the previous chapter, i n representing c l i e n t s too 

young to give i n s t r u c t i o n s . I t w i l l a l s o examine the 

q u e s t i o n s r a i s e d f o l l o w i n g t he announcement of the 

panels, which focused upon the court r u l e s . These had 

been amended i n 1976, and suggested t h a t , i n some cases, 

a s o l i c i t o r might not need to be involved a t a l l , and 

t h a t the guardian ad l i t e m could c a r r y out the advocacy 

r o l e . The ensuing debate r a i s e d again the competing 

a t t r a c t i o n s of the independent s o c i a l worker and was to 

lea d to a f u r t h e r amendment of the r u l e s i n 1984. These 

e s t a b l i s h e d the s o l i c i t o r / g u a r d i a n partnership which was 

to become a c e n t r a l f e a t u r e i n representing c h i l d r e n i n 

care proceedings. 

Hilgendorf's study: S o c i a l Workers and S o l i c i t o r s i n 
C h i l d Care Cases 

Hilgendorf (1981) i n a study conducted between 1978 

and 1980, i d e n t i f i e s some of the problems encountered by 

s o l i c i t o r s r e p r e s e n t i n g c h i l d r e n , and sometimes parents, 

i n c a r e proceedings during t h i s interregnum. The study 

found t h a t the c e n t r a l problem f o r the s o l i c i t o r was the 

nature and extent of h i s / h e r decision-making function. 

How could s/he decide what was best for the c h i l d i f 
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h i s / h e r body of knowledge did not include the care and 

development of c h i l d r e n ? About a t h i r d of the 

s o l i c i t o r s involved seemed to contribute very l i t t l e to 

the proceedings, while others took on too much, becoming 

too dependent on the s o c i a l s e r v i c e s department and even 

becoming emotionally involved. Some s o l i c i t o r s took 

i n s t r u c t i o n s from parents, to compensate fo r t h e i r l a c k 

of r e p r e s e n t a t i o n a l r i g h t s , taking the view t h a t the 

l o c a l a u t h o r i t y acted i n the i n t e r e s t s of the c h i l d . 

Both s o l i c i t o r s and s o c i a l workers i n the study f e l t 

t h a t pressure on the s o l i c i t o r representing the c h i l d 

could only be eased by parents being made p a r t i e s to the 

proceedings. 

Independent s o c i a l workers 

C h i l d r e n ' s s o l i c i t o r s , faced with the choice of 

e i t h e r being b r i e f e d by parents whose i n t e r e s t s might 

c l e a r l y be i n c o n f l i c t with those of the c h i l d , or 

obtaining t h e i r information from the l o c a l a u t h o r i t y 

bringing the case, began to seek independent evidence 

and t o i n s t r u c t independent s o c i a l workers. T h i s 

p r a c t i c e was encouraged by a Law Society Memorandum, 

c i r c u l a t e d i n November 1980, which drew a t t e n t i o n to the 

d i f f i c u l t y of the s o l i c i t o r ' s p o s i t i o n and reminded them 

t h a t they could i n s t r u c t an independent s o c i a l worker i n 

cases where they were i n doubt. I n response to the 

i n c r e a s i n g demand for independent re p o r t s , a number of 

o r g a n i s a t i o n s , i n c l u d i n g MIND, the Family Rights Group 

and t h e N a t i o n a l C o u n c i l of One P a r e n t F a m i l i e s , 
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e s t a b l i s h e d panels of independent s o c i a l workers, mainly 

i n the London ar e a . A s i m i l a r panel was e s t a b l i s h e d on 

M e r s e y s i d e by IRCHIN (Independent R e p r e s e n t a t i o n f o r 

C h i l d r e n i n Need). T h i s panel only provided a s e r v i c e 

f o r s o l i c i t o r s r e p r e s e n t i n g c h i l d r e n and not f o r those 

r e p r e s e n t i n g n a t u r a l parents. 

I n May 1983, the s i t u a t i o n f o r parents was eased by 

the i n t r o d u c t i o n of " A s s i s t a n c e by way of 

R e p r e s e n t a t i o n " (ABWOR). T h i s extended the h e l p 

a v a i l a b l e to parents, h i t h e r t o l i m i t e d to advice, under 

the Legal Advice and A s s i s t a n c e Scheme, to cover l e g a l 

r e p r e s e n t a t i o n i n court. The pr o v i s i o n , however, was 

l i m i t e d to a c e r t a i n sum and f e l l short of f u l l l e g a l 

a i d . 

The proposed guardian ad l i t e m panels 

I n the summer of 1983, the Government announced 

t h a t S e c t i o n s 64 and 65 of the Children Act 1975 would 

be implemented. I t was i n response t o the DHSS 

c o n s u l t a t i o n document on the proposed establishment of 

panels of guardians ad l i t e m and reporting o f f i c e r s i n 

the summer of 1983, t h a t BASW s e t up a P r o j e c t Group and 

i d e n t i f i e d some i n i t i a l concerns: the increased workload 

e n t a i l e d ; the l a c k of c l a r i t y as to how the panels were 

to be funded and t r a i n e d ; the lack of an independent 

a d m i n i s t r a t i v e base from which t o o p e r a t e ; and the 

somewhat b a s i c q u a l i f i c a t i o n s for panel membership (BASW 
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1986). I n November 1983, A l i s o n Macleod and E l l e n Malos 

at B r i s t o l U n i v e r s i t y , i n i t i a t e d a piece of re s e a r c h : 

" d e s i g n e d as a r e c o n n a i s s a n c e t o i n v e s t i g a t e 
opinion on, and what was happening about, c h i l d r e n 
and p a r e n t s ' r e p r e s e n t a t i o n i n c a r e p r o c e e d i n g s 
d u r i n g t h e p e r i o d immediately b e f o r e the 
implementation of Sections 64 and 65 and to explore 
ways of monitoring the subsequent working of the 
s e c t i o n s . " (Malos and Macleod 1984, p.23) 

I t was not i n t e n d e d t o be a r e p r e s e n t a t i v e or 

s t a t i s t i c a l study, but to " f e e l the water". By t h i s 

time, a date f o r implementation had been s e t f o r 1 s t 

A p r i l 1984. 

The r e s e a r c h e r s ' o b s e r v a t i o n s belonged t o the 

period f o l l o w i n g ABWOR, but they found t h a t even then 

parents often d i d not know they could be represented. 

S o l i c i t o r s f o r c h i l d r e n were u s u a l l y appointed by 

agencies, e.g. the s o c i a l s e r v i c e s departments, r a t h e r 

than by p a r e n t s , and p o s s e s s e d v a r y i n g degrees of 

experience. To a g r e a t e r or l e s s e r degree, they c a r r i e d 

out p r i v a t e and personal r e s e a r c h i n t o the case, but 

were a t the mercy of the often s u s p i c i o u s s o c i a l worker 

as to how much information was a c t u a l l y divulged. Some 

saw t h e i r t a s k as making sure a l l r e l e v a n t m a t e r i a l was 

brought t o the a t t e n t i o n of the c o u r t , l e a v i n g the 

q u e s t i o n of " b e s t i n t e r e s t s " t o the c o u r t i t s e l f . 

Others brought a layman's "common sense" approach to 

a s s e s s i n g the c h i l d r e n ' s i n t e r e s t s . Where c h i l d r e n were 

v e r y young, th e y would tend t o " b r i e f " independent 

s o c i a l workers, or to obtain independent medical or 

p s y c h i a t r i c r e p o r t s . 
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At the beginning of the r e s e a r c h period, i t was 

proposed t h a t the d u t i e s of guardians ad l i t e m should be 

t h o s e d e s c r i b e d i n amendments to Rule 14A of the 

Magistrates Courts ( C h i l d r e n and Young Persons) Rules i n 

1976. With regard to r e p r e s e n t a t i o n , 'the guardian 

should: 

"decide how the case should be conducted on behalf 
of the c h i l d , and where appropriate, i n s t r u c t a 
s o l i c i t o r to represent the c h i l d ; where the c h i l d 
i s not l e g a l l y represented, conduct the case on 
behalf of the c h i l d , u n l e s s he otherwise reguests." 
(Magistrates Courts 1970) 

The main concern seemed to be that the c h i l d would 

l o s e h i s r i g h t to l e g a l r e p r e s e n t a t i o n , and t h a t the 

guardian ad l i t e m would be a cheap a l t e r n a t i v e to the 

s o l i c i t o r . The Rules as they stood, provided f o r the 

guardian to f u n c t i o n as the c h i l d ' s advocate and conduct 

the case without the a i d of a l e g a l advisor. 

The combination of i n v e s t i g a t o r , expert witness and 

a d v o c a t e was f e l t t o be a g a i n s t n a t u r a l j u s t i c e . 

S e v e r a l of Macleod and Malos' interviewees, who were 

themselves s o c i a l workers, perceived a c o n t r a d i c t i o n i n 

the duty of the guardian ad l i t e m to form a view on the 

best i n t e r e s t s of the c h i l d , and the duty to ensure a l l 

the a v a i l a b l e evidence would be l a i d before the court 

(Malos and Macleod 1984, p.158). They a l s o expressed 

doubts t h a t they would possess the necessary advocacy 

s k i l l s . 
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House of Commons S e l e c t Committee on Children i n Care 

These misgivings were echoed i n evidence given to 

the House of Commons S e l e c t Committee, ch a i r e d by Mrs. 

Renee S h o r t , which was c o n s i d e r i n g many a s p e c t s of 

c h i l d r e n i n c a r e . I t reported i n 1984 ( S o c i a l S e r v i c e s 

Committee 1984). The vested i n t e r e s t s of the various 

p r e s s u r e groups i n v o l v e d were q u i t e apparent and 

e s s e n t i a l l y t h e same arguments a r o s e as when the 

C h i l d r e n Act 1975 was going through parliament: on the 

one hand, t h a t s o l i c i t o r s could do the job alone; and on 

the other t h a t the independent s o c i a l workers, as expert 

w i t n e s s e s , be c a l l e d upon to a s s i s t the s o l i c i t o r when 

necessary. 

I n g i v i n g e v i d e n c e t o the Committee, the Law 

S o c i e t y , concerned t h a t s o l i c i t o r s would no longer be 

needed, argued t h a t guardians were not necessary and 

t h a t the p r o v i s i o n s should not be brought int o f o r c e . 

The S o c i e t y was p a r t i c u l a r l y concerned about p o t e n t i a l 

c o n f l i c t between a guardian ad l i t e m and a young person 

regarding "best i n t e r e s t s " , where i t was l i k e l y t h a t the 

case put to the court would be the guardian's. I t was 

concerned, too, about cases where the guardian ad l i t e m 

might decide to o f f e r no evidence on behalf of the 

c h i l d , and not to cross-examine the witnesses f o r the 

l o c a l a u t h o r i t y ; t h a t i s , they feared t h a t the guardian 

would not probe and t e s t the case thoroughly enough. 

I t was a l s o argued t h a t , now t h a t p a r e n t s had 

ABWOR, p a r e n t s and c h i l d r e n were a l r e a d y s e p a r a t e l y 
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r e p r e s e n t e d ; each c o u l d now have t h e i r own 

r e p r e s e n t a t i v e t o a c t and b r i n g t h e e v i d e n c e they 

considered necessary. This would prevent the i n t e r e s t s 

of the c h i l d becoming subordinate, thus r e f l e c t i n g the 

i n t e n t i o n s of David Owen's B i l l . 

An a l t e r n a t i v e course of a c t i o n , advocated by the 

Family R i g h t s Group, MIND, the National Council f o r One 

Parent F a m i l i e s and the R e g i s t e r of Independent Advisors 

L t d ( a l l of whom provided panels of independent s o c i a l 

workers) and submitted as a paper to the Committee, was 

the s e t t i n g up of a n a t i o n a l panel of experts i n s o c i a l 

work, w i t h a c e n t r a l o r g a n i s a t i o n i n London and a 

l o c a l l y administered r e g i o n a l o r g a n i s a t i o n . Most s o c i a l 

work experts would be provided through t h i s scheme, but 

the s o l i c i t o r a c t i n g f o r any party would r e t a i n the 

r i g h t t o i n s t r u c t "whomsoever he t h i n k s most 

appropriate". T h i s would have been along the l i n e s of 

the 1974 amendment to the Children B i l l , which would 

have made s o l i c i t o r s more c e n t r a l . I t was emphasised 

t h a t t h e network would have t o be c o m p l e t e l y 

independent, and paid f o r by the l e g a l a i d scheme, or 

the c l i e n t , as appropriate. 

The independent s o c i a l workers thought t h a t l o c a l 

a u t h o r i t y s o c i a l workers a c t i n g as guardians ad l i t e m 

would have p r o f e s s i o n a l sympathy and the same s o c i a l 

work i d e o l o g y as the o f f i c e r s i n the c a s e , t h e r e b y 

compromising t h e i r independence. Leo Goodman L l . B , then 
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D i r e c t o r of S o c i a l S e r v i c e s f o r Wandsworth, i n a paper 

t o an IRCHIN c o n f e r e n c e i n November 1983, s t r o n g l y 

disagreed with t h i s , saying "Ideology i s not confined to 

s o c i a l w o r k e r s i n l o c a l a u t h o r i t y employment", and 

expressed the view t h a t as " j u s t witnesses", i . e . as 

expert w i tnesses without r e s p o n s i b i l i t y f o r determining 

how the case would be conducted, t h e i r r o l e would be a 

l i m i t e d one (Goodman 1985). 

I n December 1983, the S e c r e t a r y of S t a t e , 

presumably i n response to the u n s a t i s f a c t o r y s i t u a t i o n 

t h a t p r e v a i l e d , e x e r c i s e d h i s powers under Section 103 

of the C h i l d r e n Act 1975 f o r the s e t t i n g up by l o c a l 

a u t h o r i t i e s of panels of persons to a c t as guardians ad 

l i t e m , not only i n care proceedings and adoptions, but 

a l s o i n extended p r o v i s i o n s to cover parental r i g h t s 

r e s o l u t i o n s and access proceedings as w e l l . I n January 

1984, a c i r c u l a r , LAC 83(21) (DHSS 1983) was issued f o r 

the purpose of d i r e c t i n g l o c a l a u t h o r i t i e s to seek 

nominations f o r these panels and to s e t them up i n t h e i r 

area. The panel was to be of s u f f i c i e n t s i z e for i t s 

a r e a and t h e c o u r t was t o be r e s p o n s i b l e f o r the 

appointment of a guardian ad litem/reporting o f f i c e r to 

a c t i n a p a r t i c u l a r case. The accompanying court r u l e s 

were designed to ensure t h a t the appointed person was 

independent of any party to the proceedings and had no 

previous involvement with the case. 
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1984 Amendments to the Magistrates Court Rules 1970 

Because of the c r i t i c i s m s of the old Rule 14A of 

the Magistrates Court Rules, described i n the previous 

chapter, the p a r t s r e l a t i n g to the appointment of a 

s o l i c i t o r were changed. When the court was e x e r c i s i n g 

i t s power t o o r d e r s e p a r a t e r e p r e s e n t a t i o n and t o 

appoint a guardian ad l i t e m , i t should: 

"On the same occasion consider whether the i n f a n t 
should be l e g a l l y represented and may d i r e c t t h at 
the Guardian ad l i t e m so appointed i s to i n s t r u c t a 
s o l i c i t o r to represent the i n f a n t . " 
(Magistrates Courts 1970) 

The r u l e s a l s o provided t h a t the guardian should ask the 

cour t whether there should be l e g a l r e p r e s e n t a t i o n i f 

a s o l i c i t o r f o r t h e c h i l d had not a l r e a d y been 

appointed, and then: 

" u n l e s s t h e c o u r t o t h e r w i s e d i r e c t s , appoint a 
s o l i c i t o r to represent the i n f a n t " , ( i b i d ) 

The guardian ad l i t e m should then work alongside the 

s o l i c i t o r : 

"and s h a l l , i n such a case, i n s t r u c t a s o l i c i t o r to 
the extent t h a t the s o l i c i t o r considers the i n f a n t , 
having regard to h i s age and understanding, to be 
unable to give i n s t r u c t i o n s on h i s own behalf", 
( i b i d ) 

I t was f o r the s o l i c i t o r to decide i f the c h i l d was 

capable of g i v i n g i n s t r u c t i o n s and i n t h a t event would 

take i n s t r u c t i o n s from the c h i l d . The guardian could, 

however, give c o n t r a r y opinion or evidence a t the proof 

stage, even i f not c a l l e d by the s o l i c i t o r . 

Thus t h e model f o r r e p r e s e n t a t i o n t h a t f i n a l l y 

emerged was t h a t of s o l i c i t o r i n s t r u c t e d by guardian ad 
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l i t e m . I f the lawyers had had t h e i r way, as the Law 

Soc i e t y would have wished and as had been envisaged by 

the Owen B i l l , provided parents were represented, the 

lawyer would have been able to t e s t the case, on behalf 

of the c h i l d , f o r both parents and the l o c a l a u t h o r i t y . 

He would s t i l l , however, have been l a c k i n g i n s t r u c t i o n s , 

might have 'found i t d i f f i c u l t to obtain a l l the r e l e v a n t 

information and, with only a layman's knowledge about 

c h i l d r e n , f a m i l i e s and the car e system, could s t i l l , i n 

many i n s t a n c e s , have found i t hard to decide the c h i l d ' s 

" i n t e r e s t s " . I f , as suggested by the independent s o c i a l 

work lobby, t h e g u a r d i a n ad l i t e m scheme had been 

replaced by a n a t i o n a l scheme of independent s o c i a l 

workers, as expert witnesses f o r parents, t h e i r standing 

i n r e l a t i o n to the i n t e r e s t s of the c h i l d would have 

been questionable. As expert witnesses f o r the c h i l d , 

they would have been l i m i t e d to t h i s r o l e , r a t h e r than 

the wider r o l e t h a t was defined i n the court r u l e s , of 

"deciding how the case should be conducted". 

The argument fo r a guardian ad l i t e m r a t h e r than an 

independent s o c i a l worker i s put forward i n the report 

of the Committee of Inqu i r y i n t o the death of Jasmine 

Beckford. On 5th J u l y 1984, Jasmine Beckford, a c h i l d 

i n the care of Brent Council but l i v i n g a t home with her 

mother and s t e p f a t h e r , died a f t e r being subjected to 

"parental b a t t e r i n g over a prolonged period" (London 

Borough of Brent 1985, p. 2 ) . The care order had been 
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made on 9th September 1981, before the guardian ad l i t e m 

p r o v i s i o n s were enacted. 

I n t h e i r r e p o r t , the Committee compared the 

p o s i t i o n of the independent s o c i a l worker with t h a t of 

t h e emerging g u a r d i a n ad l i t e m . I n the 1981 c a r e 

proceedings, the s o l i c i t o r f o r Jasmine and her s i s t e r 

L o u i s e , engaged the s e r v i c e s of Miss Joan Court, 

Independent S o c i a l Worker, to r e p o r t on the f a m i l y 

s i t u a t i o n . At the b e g i n n i n g of the 1980s, the 

independent s o c i a l worker was a new phenomenon, and the 

C o u n c i l was unsure as to how much access to c o n f i d e n t i a l 

i n f o r m a t i o n i t s h o u l d g i v e to such people. B r e n t 

C o u n c i l ' s p o l i c y was t h a t a c c e s s should be denied 

(London Borough of Brent 1985, p.93). Nor was Miss 

Court permitted to t a l k to the s o c i a l worker on her own, 

nor to the f o s t e r parents. Her report was, therefore, 

prepared without a complete p i c t u r e of the c h i l d r e n ' s 

s i t u a t i o n . The Committee sought to h i g h l i g h t the value 

of the guardian ad l i t e m thus: 

"The e s s e n t i a l f e a t u r e of the r o l e i s t h a t for the 
f i r s t time there i s someone, other than a l e g a l 
r e p r e s e n t a t i v e , whose concern i s e x c l u s i v e l y the 
w e l f a r e of t h e c h i l d , independent of both the 
c h i l d ' s parents and the l o c a l a u t h o r i t y which has 
the duty to p r o t e c t the c h i l d . The guardian ad 
l i t e m - who i s a q u a l i f i e d s o c i a l worker drawn from 
a l o c a l a u t h o r i t y p a n e l by the c o u r t - i s 
d e f i n i t i o n a l l y possessed of the power and e x p e r t i s e 
to i n v e s t i g a t e and comment o b j e c t i v e l y on a l l the 
c i r c u m s t a n c e s s u r r o u n d i n g the c a s e " . (London 
Borough of Brent 1985, p.253) 

The advantages were a l s o seen i n terms of the guardian 

being i n c o n t r o l of the case, i n s t r u c t i n g the s o l i c i t o r 
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(not the other way around) and having a duty to examine 

l o c a l a u t h o r i t y and other records ( i b i d , pp.253/4). 

What i s c u r i o u s i s t h a t nowhere i n the controversy 

surrounding the r o l e of the guardian ad l i t e m i n care 

proceedings a t t h i s e a r l y stage i s any reference made to 

the a l r e a d y - e s t a b l i s h e d r o l e s of guardians ad l i t e m i n 

a d o p t i o n and wardship, or the arrangements f o r 

p r o t e c t i n g c h i l d r e n ' s i n t e r e s t s i n matrimonial c a s e s . 

While a r e c o g n i t i o n of the u n s a t i s f a c t o r y aspects of 

these separate l e g a l developments was to lead to new 

l e g i s l a t i o n i n the Children Act 1989, which marries the 

" p r i v a t e " and " p u b l i c " aspects of the law r e l a t i n g to 

c h i l d r e n , the r e p r e s e n t a t i o n a l anomalies have p e r s i s t e d 

and a comparison between them can serve to i l l u s t r a t e 

the p a r t i c u l a r f e a t u r e s of each. This w i l l be the 

s u b j e c t of the next chapter. 
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CHAPTER 5 

REPRESENTATION OF THE CHILD IN OTHER CIVIL PROCEEDINGS 

In t r o d u c t i o n 

T h i s chapter w i l l look a t the s i g n i f i c a n c e of party 

s t a t u s f o r the c h i l d , and the r e p r e s e n t a t i o n a l anomalies 

t h a t a r i s e from the separate h i s t o r i c a l developments of 

o t h e r l e g i s l a t i o n i n v o l v i n g c h i l d r e n , i n wardship, 

a d o p t i o n and p r o c e e d i n g s a r i s i n g from p a r e n t a l 

s e p a r a t i o n . 

Party S t a t u s 

P a r t y s t a t u s i m p l i e s a r i g h t to l e g a l 

r e p r e s e n t a t i o n and, as we have seen, the c h i l d i n care 

proceedings, a f t e r 1984, r e t a i n e d h i s / h e r r i g h t to be 

represented by both a guardian ad l i t e m and a s o l i c i t o r . 

As a general r u l e , the c h i l d i n adoption proceedings i s 

not a p a r t y , and t h e r e f o r e has no r i g h t to l e g a l 

r e p r e s e n t a t i o n , but h i s or her i n t e r e s t s a r e 

safeguarded, i n contested adoptions, by a guardian ad 

l i t e m who, l i k e t h e g u a r d i a n ad l i t e m i n c a r e 

proceedings, i s a s o c i a l worker. The c h i l d i n wardship 

i s not a u t o m a t i c a l l y a party, but can be made one; and 

i f so, the O f f i c i a l S o l i c i t o r must be g i v e n f i r s t 

r e f u s a l i n a c t i n g as guardian ad lite m , and because he 

i s a s o l i c i t o r , he a c t s as s o l i c i t o r as w e l l . The c h i l d 

i n m a t r i m o n i a l and g u a r d i a n s h i p p roceedings i s not, 

g e n e r a l l y s p e a k i n g , a p a r t y , but where t h e r e i s a 

d i s p u t e , a c o u r t w e l f a r e o f f i c e r , who w i l l be a 

q u a l i f i e d probation o f f i c e r with s o c i a l work t r a i n i n g , 
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can p r o v i d e t h e c o u r t w i t h i n f o r m a t i o n about each 

parent, bearing i n mind the c h i l d ' s own views, upon 

which to base a d e c i s i o n . When such cases are heard i n 

the High Court, the c h i l d can be made a party, and the 

O f f i c i a l S o l i c i t o r i n v i t e d to a c t . The same ap p l i e s to 

adoption. There seems to be no p a r t i c u l a r l o g i c about 

t h i s ; i t i s pro b a b l e t h a t each j u r i s d i c t i o n has 

developed i n i t s own ad hoc way. The s i t u a t i o n i s 

f u r t h e r confused by the m u l t i p l i c i t y of courts involved: 

m a g i s t r a t e s , county and high; by d i f f e r e n t kinds of 

a d j u d i c a t o r : m a g i s t r a t e s , c i r c u i t j u d g e s . High Court 

j u d g e s ; and d i f f e r e n t a d v o c a t e s : b a r r i s t e r s and 

s o l i c i t o r s . The r e p r e s e n t a t i o n a l arrangements for each 

of t h e s e : w a r d s h i p , adoption and ma t r i m o n i a l 

proceedings, w i l l be examined i n turn, to discover i f 

there are any l i n k s between them, and how they r e l a t e to 

and compare with the r e p r e s e n t a t i o n a l arrangements i n 

care proceedings. 

Wardship w i l l be d i s c u s s e d f i r s t , s i n c e i t provides 

the e a r l i e s t example i n l e g a l h i s t o r y of recognition 

t h a t "minors" (and t h o s e under o t h e r forms of 

d i s a b i l i t y ) r e q u i r e to have t h e i r i n t e r e s t s protected i n 

an i m p a r t i a l way. 

The h i s t o r y of wardship 

Lowe w r i t e s : 

"Wardship i s e x c l u s i v e l y a High Court j u r i s d i c t i o n 
delegated by the Crown parens p a t r i a e to protect 
c h i l d r e n . The g e n e r a l b a s i s of t h i s i n h e r e n t 
j u r i s d i c t i o n l i e s i n the concept t h a t i t i s the 
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s o v e r e i g n ' s duty t o p r o t e c t h i s s u b j e c t s , 
p a r t i c u l a r l y t h o s e , such as c h i l d r e n , who a r e 
unable to p r o t e c t themselves." (Lowe 1978, p.299) 

Although the j u r i s d i c t i o n i s now p r i m a r i l y concerned 

with the ward's welfare, wardship began i n feudal times 

as a means of p r o t e c t i n g hi,s/her person, but more 

p a r t i c u l a r l y , h i s / h e r p r o p e r t y . The Crown's 

r e s p o n s i b i l i t y was d e l e g a t e d to the Lord C h a n c e l l o r 

(Slomninka 1982, p.281), but i n 1540 was taken over by 

the Court of Wards and L i v e r i e s . I n 1660 t h i s court was 

abol i s h e d , when i t s powers and d u t i e s were assumed by 

the Court of Chancery. I n 1875 the court's j u r i s d i c t i o n 

i n wardship passed to the Chancery D i v i s i o n of the High 

Court where i t remained u n t i l the Administration of 

J u s t i c e Act 1970 t r a n s f e r r e d i t to the Family D i v i s i o n 

of the High Court. 

I n the Court of Chancery i t began to develop int o 

i t s more modern form as a p r o t e c t i v e g u a r d i a n s h i p . 

Although i t was no longer dependent on the exi s t e n c e of 

p r o p e r t y , t h e j u r i s d i c t i o n remained l a r g e l y p r o p e r t y 

based throughout the nineteenth century, and w e l l i n t o 

the t w e n t i e t h . (White and Lowe 1986, p.4). C i t i n g the 

re p o r t of the Latey Committee 1967 (Cmnd 3342, para 

193), White and Lowe w r i t e : 

" t o u n d e r s t a n d w a r d s h i p . . . i t i s e s s e n t i a l to 
r e a l i s e t h a t i t s o r i g i n a l function was to protect 
property of a minor whose parents were e i t h e r dead 
or u n a v a i l a b l e . I n e v i t a b l y i t was o r i g i n a l l y 
c a l l e d i n only when the property was s u b s t a n t i a l , 
and had to handle only a small number of cases. 
With t h i s s m a l l number, however, i t d e a l t 
e x h a u s t i v e l y and t r i e d to o f f e r a l l the pro t e c t i o n 
of a parent." (White and Lowe 1986, pp.4-5) 
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D e s p i t e t h i s emphasis t h a t wardship was t o be 

r e g a r d e d as a p a r e n t a l j u r i s d i c t i o n , w i t h d e c i s i o n s 

based on the welfare of the c h i l d , there were so many 

procedural r e s t r a i n t s t h a t i n p r a c t i c e i t continued only 

to be invoked i n r e s p e c t of wealthy wards. I n 1949, the 

Law Reform (Miscellaneous P r o v i s i o n s ) Act s i m p l i f i e d the 

procedure f o r wardship, opening the way f o r much wider 

use and enabled the c h i l d to be made a ward s o l e l y f o r 

the purpose of p r o t e c t i n g him/her. 

Use of wardship by l o c a l a u t h o r i t i e s 

From the 1970s, l o c a l a u t h o r i t i e s began to use 

wardship as an a l t e r n a t i v e to care proceedings i n order 

to obtain c a r e orders. White and Lowe (1979) give 

s e v e r a l reasons f o r the "dramatic i n c r e a s e " i n wardship. 

F i r s t was the change i n s o c i a l a t t i t u d e s (as i l l u s t r a t e d 

by the p u b l i c r e a c t i o n to the Maria Colw e l l tragedy) 

t h a t challenged the notion t h a t parental autonomy was 

u n a s s a i l a b l e . Second, l o c a l a u t h o r i t i e s began to see 

t h a t some of the r e s t r i c t i o n s i n the c h i l d c a r e 

l e g i s l a t i o n , such as having to prove the case to a 

s p e c i f i c standard, could be avoided. They were a c t u a l l y 

encouraged by High Court judges to use wardship when 

faced with p a r t i c u l a r l y onerous or d i f f i c u l t d e c i s i o n s 

(White and Lowe 1986, p.296). T h i r d p a r t i e s , not a t 

t h a t stage accommodated i n other proceedings, could be 

heard. T h i r d , the court seemed a t t h a t time to be 

w i l l i n g to a c t i n a supervisory c a p a c i t y and to review 

the d e c i s i o n s of other courts and l o c a l a u t h o r i t i e s . I t 

71 



was a l s o t h e b e s t j u r i s d i c t i o n f o r d e a l i n g w i t h 

"kidnapping" ca s e s , where one parent takes the c h i l d 

without consent from one j u r i s d i c t i o n to another. Other 

reasons given by Hoggett (1987, p.155) were that the 

High C o u r t had more f l e x i b l e r u l e s of evidence aad 

procedure, wider powers, and the l o c a l a u t h o r i t y might 

p r e f e r t o have the guidance of the High Court i n 

p a r t i c u l a r l y complex matters. 

U n t i l an important d e c i s i o n was made i n the House 

of L o r d s i n 1982, p a r e n t s or anyone e l s e w i t h a 

l e g i t i m a t e i n t e r e s t i n the c h i l d could use wardship to 

challenge l o c a l a u t h o r i t y plans. I n t h i s case, (A. v 

L i v e r p o o l C i t y Council (1982) A.C.363) a mother could 

not use wardship to seek access to a c h i l d removed under 

a care order. Four years l a t e r , i n Re W a minor (1986) 

A.C.791, an uncle and aunt could not use wardship to 

review a l o c a l a u t h o r i t y d e c i s i o n to place a c h i l d for 

adoption, when they themselves wished to care f o r the 

c h i l d . L o r d Scarman commented t h a t the profoundly 

important r u l e underlying these d e c i s i o n s was: 

"t h a t where parliament has by statue entrusted to a 
p u b l i c a u t h o r i t y an a d m i n i s t r a t i v e power su b j e c t to 
safeguards, which, however, contain no pr o v i s i o n 
t h a t the High Court i s to be required to review the 
merits of the d e c i s i o n pursuant to the power, the 
High Court has no r i g h t to intervene." (White and 
Lowe 1986, p.290). 

T h i s a s p e c t of c a s e law was to have an important 

s i g n i f i c a n c e f o r panel guardians i n the years to come. 
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Representation of the c h i l d i n wardship 

I n wardship, u n l i k e i n care proceedings, the c h i l d 

i s not a u t o m a t i c a l l y a party. Whether the c h i l d should 

be represented i s a matter w i t h i n the d i s c r e t i o n of the 

court - and i f so, s/he must be made a party f i r s t . 

P r o v i s i o n f o r the separate representation of minors 

i n wardship proceedings has, l i k e wardship i t s e l f , a 

long h i s t o r y , described by White and Lowe (1986, Chapter 

9 ) . I n 1739 an a d m i n i s t r a t i v e o f f i c e was created to 

provide f o r c e n t r a l i s e d c o n t r o l of s u i t o r s ' money paid 

i n t o the old Court of Chancery. The holder of t h i s 

o f f i c e was o r i g i n a l l y known as "the S o l i c i t o r to the 

S u i t o r s of the High Court of Chancery" which was l a t e r 

changed to the " S o l i c i t o r to the S u i t o r s ' Fund". One of 

the other o f f i c e s a s s o c i a t e d with the court was the 

O f f i c e of the S i x C l e r k s , which was responsible f o r the 

p r o v i s i o n of a s s i s t a n c e to p a r t i e s i n Chancery who were 

without means and f o r the rep r e s e n t a t i o n of i n f a n t s and 

l u n a t i c s who might be n e c e s s a r y p a r t i e s but were 

otherwise unrepresented. Another of i t s d u t i e s was to 

v i s i t contempt p r i s o n e r s . When the Court of Chancery 

was reformed i n the mid nineteenth century, t h i s o f f i c e 

was a b o l i s h e d and i t s d u t i e s were passed to the 

S o l i c i t o r of the S u i t o r s ' Fund. I n 1869 the S u i t o r s ' 

Fund was a b o l i s h e d but the o f f i c e s u r v i v e d and was 

renamed "The O f f i c i a l S o l i c i t o r to the High Court of 

Chancery." 
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I n 1875 "The O f f i c i a l S o l i c i t o r to the High Court 

of Chancery" was r e - c r e a t e d by Lord C a i r n s i n i t s modern 

form as "The O f f i c i a l S o l i c i t o r to the Supreme Court of 

J u d i c a t u r e " . At t h i s point he became a v a i l a b l e to a l l 

the High Court D i v i s i o n s and the Court of Appeal. The 

working c o n s t i t u t i o n of the o f f i c e i s unwritten ( i . e . i s 

not bound by any Court R u l e s ) which a l l o w s f o r 

c o n s i d e r a b l e f l e x i b i l i t y . 

The modern O f f i c i a l S o l i c i t o r 

The post became a f u l l - t i m e appointment i n 1919, 

and the o f f i c e was given a quasi corporate s t a t u s by 

which the d u t i e s of the O f f i c i a l S o l i c i t o r and property 

vested i n the holder of the o f f i c e pass to h i s successor 

a u t o m a t i c a l l y on h i s death or retirement. A s o l i c i t o r 

of a t l e a s t t en y e a r s ' standing, he i s appointed by the 

Lord C h a n c e l l o r . The o f f i c e i s a s u b - o f f i c e of the Lord 

C h a n c e l l o r ' s Department and the s t a f f are c i v i l servants 

of the Court S e r v i c e , administered by the South Eastern 

C i r c u i t O f f i c e . The only o f f i c e i s i n London. 

There i s only one O f f i c i a l S o l i c i t o r and e n q u i r i e s 

are u s u a l l y undertaken on h i s behalf by j u n i o r o f f i c e r s . 

I n a paper (unpublished) given to The National Forum of 

Guardians ad l i t e m and Reporting O f f i c e r s e a r l y i n 1988, 

Jim Baker, Deputy O f f i c i a l S o l i c i t o r , s t a t e d t h a t the 

s t a f f are not s e l e c t e d on the b a s i s of any s p e c i f i c 

q u a l i f i c a t i o n , but on "enthusiasm and a w i l l i n g n e s s to 

work long hours and t r a v e l e x t e n s i v e l y " . Twelve of the 

s t a f f a r e, however, q u a l i f i e d lawyers who advise the 
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non-legal s t a f f . These range i n C i v i l S e r v i c e grades 

from P r i n c i p a l down t o A d m i n i s t r a t i v e O f f i c e r . He 

described the r o l e as being s i m i l a r to t h a t of Legal 

E x e c u t i v e s i n p r i v a t e s o l i c i t o r s ' l i t i g a t i o n 

d epartments; indeed, the g e n e r a l p h i l o s o p h y of the 

o f f i c e and the approach to i t s d u t i e s were e s s e n t i a l l y 

those of a p r a c t i s i n g s o l i c i t o r ' s o f f i c e . 

S t a f f engaged e x c l u s i v e l y i n c h i l d r e n ' s cases are 

organised i n f i v e d i v i s i o n s and i n each of these an 

experienced Senior Executive O f f i c e r supervises three 

Higher Executive O f f i c e r s and three Executive O f f i c e r s 

who work i n p a i r s . There w i l l t h erefore normally be 

three people who are f a m i l i a r with a p a r t i c u l a r case, 

which f a c i l i t a t e s d i s c u s s i o n and provides c o n t i n u i t y . 

A l l work i s under the u l t i m a t e s u p e r v i s i o n of the 

O f f i c i a l S o l i c i t o r and the Deputy O f f i c i a l S o l i c i t o r by 

whom a l l r e p o r t s are read and signed. Mr. Baker s t a t e d 

t h a t p o l i c y with regard to t r a i n i n g , was to engraft upon 

the Court S e r v i c e experience t h a t o f f i c e r s would already 

possess, the knowledge and s k i l l s , which he did not 

s p e c i f y , r e q u i r e d i n c h i l d r e n ' s work (Baker 1988). 

Although the major a r e a s of the O f f i c i a l 

S o l i c i t o r ' s work i n r e l a t i o n to c h i l d r e n are wardships 

and High Court Adoptions, he may a l s o represent c h i l d r e n 

whose wel f a r e i s of concern i n the Family D i v i s i o n of 

the High Court or divorce county co u r t s , i n p a t e r n i t y 

i s s u e s , l e g i t i m a c y p e t i t i o n s and disputes i n custody and 

a c c e s s a r i s i n g from d i v o r c e , n u l l i t y or j u d i c i a l 
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s e p a r a t i o n p r o c e e d i n g s . I n some wa r d s h i p s , he may 

re p r e s e n t , not the ward but another party who i s under a 

l e g a l d i s a b i l i t y such as a mental disorder; and h i s 

a n c i e n t duty towards persons i n prison f o r contempt 

s t i l l e x i s t s (Slomninka 1982, p.369). 

According to a P r a c t i c e D i r e c t i o n (1982) 1 WLR 118, 

(1982) 1 A l l ER 319, i t was s t a t e d t h a t the joinder of 

the c h i l d and h i s / h e r r e p r e s e n t a t i o n by the O f f i c i a l 

S o l i c i t o r was only l i k e l y to be of a s s i s t a n c e to the 

co u r t i n e x c e p t i o n a l circumstances. Jim Baker, i n h i s 

paper to the National Forum s e t out the "exceptional 

c i r c u m s t a n c e s " t h a t the O f f i c i a l S o l i c i t o r had 

i d e n t i f i e d : 

1. where t h e ward was o l d enough to e x p r e s s an 

independent view; 

2. teenage w a r d s h i p s ( e . g wardship i n s t i t u t e d by 

p a r e n t s i n e f f o r t s t o a v o i d u n d e s i r a b l e 

a s s o c i a t i o n s ) ; 

3. t o c a r r y out a s p e c i f i c t a s k or independent 

enquiry - such as examination by a p s y c h i a t r i s t , 

e s p e c i a l l y where the p a r t i e s disagreed on the need 

f o r t h i s ; 

4. c a s e s with i n t e r n a t i o n a l elements; 

5. d i f f i c u l t or novel point of law/unusual l e g a l or 

p u b l i c i n t e r e s t . 

Baker suggests a s i x t h reason could be sexual abuse 

(Baker 1988). Sexual abuse was not much recognised 

u n t i l the e a r l y 1980s but suspected sexual abuse became 
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a common r e a s o n f o r l o c a l a u t h o r i t i e s to look f o r 

wardship, because they were bound by much s t r i c t e r r u l e s 

of evidence i n the lower c o u r t s . 

I n h i s s u b m i s s i o n t o the C l e v e l a n d I n q u i r y 

the O f f i c i a l S o l i c i t o r quoted Goff J . i n re R (PM) (an 

i n f a n t ) (1968). When appointed to a c t as guardian ad 

l i t e m the O f f i c i a l S o l i c i t o r i s : 

"not only an o f f i c e r of the court and the Ward's 
guardian, but he i s a s o l i c i t o r and the ward i s h i s 
c l i e n t . " ( O f f i c i a l S o l i c i t o r 1988 c i t i n g 1 A l l ER 
a t page 692) 

S i n c e he i s a p r a c t i s i n g s o l i c i t o r , the O f f i c i a l 

S o l i c i t o r u s u a l l y a c t s not only as guardian ad l i t e m but 

a l s o as h i s own s o l i c i t o r . (He w i l l , however, i n s t r u c t 

counsel f o r the a c t u a l hearing, as most other s o l i c i t o r s 

do.) 

He went on to say t h a t the O f f i c i a l S o l i c i t o r sees 

h i s primary r o l e as being to give the c h i l d a voice i n 

the proceedings. He sees h i s duty as being to make such 

submissions to the court, having given due regard to the 

expressed views and wishes of the c h i l d concerned, as he 

co n s i d e r s to be c o n s i s t e n t with the c h i l d ' s welfare and 

bes t i n t e r e s t . Where these c o i n c i d e , he w i l l advocate 

t h a t view. Where they do not, the O f f i c i a l S o l i c i t o r 

would f e e l obliged to make an a l t e r n a t i v e submission to 

the c o u r t . 

Over the ye a r s , the O f f i c i a l S o l i c i t o r a c t i n g as 

guardian ad l i t e m of c h i l d r e n i n wardship cases, has 

accepted r e s p o n s i b i l i t i e s beyond the mere conduct of 
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proceedings as an o f f i c e r of the Court and has become 

c l o s e l y involved with the welfare of wards. I n r e G 

( M i n o r s ) C.A. ( 1 9 8 2 ) , Ormorod, L . J . s a i d : 

" i n custody cases the O f f i c i a l S o l i c i t o r i s much 
more than a mere guardian ad l i t e m . He i s at once 
an amicus c u r i a e , an independent s o l i c i t o r a c t i n g 
f o r the c h i l d r e n , an i n v e s t i g a t o r , an a d v i s e r , and 
sometimes a s u p e r v i s o r . " ( O f f i c i a l S o l i c i t o r 1988, 
p.106, c i t i n g 1 WLR 438 a t p.442) 

Once he has been appointed, and i t i s necessary for 

him t o c o n s e n t t o t h e appointment, the O f f i c i a l 

S o l i c i t o r r e c e i v e s the court f i l e which may already 

c o n t a i n a f f i d a v i t evidence. The p r i n c i p a l t a s k (Baker 

1988) i s to p l a c e before the court the evidence the 

O f f i c i a l S o l i c i t o r c o n s i d e r s m a t e r i a l on the ward's 

behalf, u s u a l l y i n the form of a report. The o f f i c e r to 

whom the case i s assigned, (who w i l l be s u p e r v i s e d ) , 

w i l l make the " f u l l e s t p o s s i b l e e n q u i r i e s " , t h a t i s , he 

w i l l i n t e r v i e w a l l p a r t i e s , i n c l u d i n g the ward, f r i e n d s , 

r e l a t i v e s , s c h o o l t e a c h e r s , d o c t o r s , e t c . , and w i l l 

a r r a n g e , i f n e c e s s a r y , any m e d i c a l or p s y c h i a t r i c 

examinations. The aim i s to give the judge the f u l l e s t 

p i c t u r e of the ward's circumstances and needs (Baker 

1988). An estimation of the time taken i n preparation 

f o r a two day h e a r i n g , as g i v e n t o the C l e v e l a n d 

I n q u i r y , i s around twenty hours. (One must assume t h i s 

does not i n c l u d e t r a v e l l i n g time or time a c t u a l l y spent 

i n c o u r t ) . 

Although the task of obtaining the information i n 

the r e p o r t i s normally delegated to one of the O f f i c i a l 
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S o l i c i t o r ' s o f f i c e r s , who w i l l be r e s p o n s i b l e f o r 

d r a f t i n g the report, i t w i l l need to be approved by a 

s e n i o r o f f i c e r and sent to the O f f i c i a l S o l i c i t o r or h i s 

deputy f o r f i n a l c o n s i d e r a t i o n and signature (White and 

Lowe 1986, p.210). The report represents the O f f i c i a l 

S o l i c i t o r ' s v i e w s , based on the evi d e n c e of the 

o f f i c e r ' s e n q u i r i e s and i s to be regarded as h i s report, 

i n h i s q u a s i - c o r p o r a t e c a p a c i t y . The o f f i c e r 

r e s p o n s i b l e f o r the case w i l l a l s o prepare i n s t r u c t i o n 

and b r i e f s to counsel ( s u b j e c t t o approval by sen i o r 

s t a f f ) . 

The r e p o r t w i l l u s u a l l y contain an account of the 

e n q u i r i e s made, and an a n a l y s i s of the r e l e v a n t i s s u e s 

and the options a v a i l a b l e to the court. I t u s u a l l y 

c o n t a i n s s p e c i f i c recommendations ( i b i d ) . 

At the hearing, the ward i s represented by counsel 

who may examine wi t n e s s e s , lead evidence and address the 

court on the ward's be h a l f . The o f f i c e r who made the 

e n q u i r i e s can be asked questions on matters of f a c t , but 

i s not l i k e l y to be cross-examined on them. Although 

White and Lowe are of the opinion t h a t there should be a 

power to do so, i n view of the guardian ad litem's 

a d d i t i o n a l r o l e as an i n v e s t i g a t o r , there i s a general 

r u l e t h a t a pa r t y ' s r e p r e s e n t a t i v e may not be c r o s s -

examined. 

The O f f i c i a l S o l i c i t o r ' s d u t i e s may not end with 

the c o u r t hearing; h i s s t a f f may be c a l l e d upon to 

adv i s e on the d e t a i l s of the order, such as contact with 
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r e l a t i v e s e t c . He can a l s o take the i n i t i a t i v e i n 

b r i n g i n g t h e c a s e back b e f o r e the c o u r t . I n h i s 

s u b m i s s i o n t o the C l e v e l a n d I n q u i r y , t h e O f f i c i a l 

S o l i c i t o r s a i d : 

"The O f f i c i a l S o l i c i t o r b e l i e v e s t h a t c o n t i n u i t y of 
r e p r e s e n t a t i o n i s one of the most s i g n i f i c a n t of 
advantages t h a t h i s o f f i c e possesses i n c h i l d r e n ' s 
c a s e s " . ( O f f i c i a l S o l i c i t o r 1988, p.110) 

White and Lowe point out that great r e l i a n c e i s 

placed by the courts on the experience of the O f f i c i a l 

S o l i c i t o r ' s department which p o s s e s s e s c o n s i d e r a b l e 

p r e s t i g e . 

" L i t t l e complaint i s made of h i s conduct of cases 
i n c o u r t , where he has a c c e s s t o the most 
e x p e r i e n c e d c o u n s e l a t the f a m i l y bar. H i s 
o f f i c e r s ' i n v e s t i g a t i o n s a r e u s u a l l y most 
thorough." (White and Lowe 1986, p.215) 

Disadvantages are t h a t he i s expensive, there may be 

delays i n the production of the report caused by the 

r e l a t i v e l y s mall s i z e of the department and the f a c t 

t h a t i t i s s i t u a t e d i n London; and i t i s questionable 

whether c i v i l s e r v a n t s with no necessary experience of 

d e l i c a t e c h i l d c a r e m a t t e r s a r e the b e s t people to 

undertake these e n q u i r i e s ( i b i d , p.215). 

A comparison with the panel guardian 

I n summary then, i n common with the panel guardian, 

the O f f i c i a l S o l i c i t o r i n v e s t i g a t e s , r e p o r t s and 

recommends. L i k e the panel guardian, h i s focus w i l l be 

upon d e t e r m i n i n g t h e c h i l d ' s " b e s t i n t e r e s t s " and 

ensuring t h a t the c h i l d "has a vo i c e " i n the proceedings 

through appropriate advocacy. I n other ways, however. 
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i n o r g a n i s a t i o n , p r o f e s s i o n a l t r a i n i n g , and the 

arrangements f o r l e g a l r e p r e s e n t a t i o n of the c h i l d , 

t h e re are s i g n i f i c a n t d i f f e r e n c e s . 

O r g a n i s a t i o n a l l y , a l though t h e r e i s o n l y one 

O f f i c i a l S o l i c i t o r , he i s the figurehead of a government 

department, s t a f f e d by c i v i l servants whose d e c i s i o n s 

and recommendations i n a case r e f l e c t the department as 

a corporate e n t i t y r a t h e r than t h e i r own autonomous 

v i e w s . T h a t they do not p o s s e s s any r e l e v a n t 

p r o f e s s i o n a l t r a i n i n g has a bearing on t h i s ; they are 

not regarded as "expert witnesses", are not, therefore, 

r e q u i r e d to be cross-examined i n court; and r e l y upon 

other expert w i t n e s s e s , such as c h i l d p s y c h i a t r i s t s , to 

help them to decide the c h i l d ' s i n t e r e s t s . 

U n l i k e i n c a r e p r o c e e d i n g s , the c h i l d i s not 

represented by an i n d i v i d u a l s o l i c i t o r , l e g a l advice 

being a v a i l a b l e " i n house" to the o f f i c e r i n charge of 

the case. Because the case w i l l be heard i n the High 

Court, counsel w i l l be b r i e f e d to represent the c h i l d a t 

the hearing. Although he w i l l give due regard to the 

expressed views and wishes of the c h i l d concerned, i t 

must not be f o r g o t t e n t h a t t h i s e s s e n t i a l l y 

p a t e r n a l i s t i c j u r i s d i c t i o n w i l l only allow him to do 

t h i s as f a r as he c o n s i d e r s to be c o n s i s t e n t with the 

c h i l d ' s w e l f a r e and b e s t i n t e r e s t s . There i s no 

p a r a l l e l f a c i l i t y to t h a t a v a i l a b l e i n the j u v e n i l e 

court, f o r the s o l i c i t o r and guardian to part company, 

so t h a t an older c h i l d can give h i s own i n s t r u c t i o n s , 
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thus enabling him/her to p a r t i c i p a t e more d i r e c t l y i n 

d e c i s i o n s about him/herself. I n care proceedings the 

appointment of a panel guardian comes to an end as soon 

as the case i s f i n i s h e d . However, i n wardship, which 

may go on f o r s e v e r a l years, the O f f i c i a l S o l i c i t o r 

continues to represent the ward. I t i s perhaps curious 

t h a t no r e f e r e n c e was made to the r o l e of the O f f i c i a l 

S o l i c i t o r or t o h i s o r g a n i s a t i o n when the r o l e and 

o r g a n i s a t i o n of t h e g u a r d i a n ad l i t e m i n c a r e 

proceedings was being determined. As w i l l be shown i n 

the next s e c t i o n , he d i d not f i g u r e i n the d e l i b e r a t i o n s 

about a r o l e f o r a p o s s i b l e guardian ad li t e m i n the 

c r e a t i o n of the f i r s t Adoption Act. A po s s i b l e reason 

f o r t h i s i s t h a t wardship, d e r i v i n g from the common law, 

has developed i n quite a separate way from the other 

source of E n g l i s h law, l e g i s l a t i o n , of which both care 

proceedings and adoption are examples. 

Adoption 

Perhaps one reason why there was so l i t t l e debate 

during the passing of the Children Act 1975 about the 

concept of t h e g u a r d i a n ad l i t e m as a w e l f a r e 

p r o f e s s i o n a l , was t h a t the appointment of a guardian ad 

l i t e m , l a t t e r l y a s o c i a l worker, was a l r e a d y w e l l 

e s t a b l i s h e d i n adoption p r o c e e d i n g s . The Act was 

l a r g e l y about adoption and the appointment of a guardian 

ad l i t e m i n c a r e p r o c e e d i n g s c o u l d be seen as an 

extension of t h a t system. 
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H i s t o r y 

Adoption was not l e g a l i s e d u n t i l 1926. P r i o r to 

t h i s , c h i l d r e n c o u l d be p l a c e d i n f o r m a l l y , but 

permanently, i n adoptive homes and they frequently used 

the name of the people adopting them which could be 

l e g a l i s e d by deed p o l l . Voluntary s o c i e t i e s had been 

a c t i n g as adoption agencies from -the 1890's. The r e a l 

impetus f o r l e g a l i s e d adoption came from the need f o r 

homes f o r t h e many c h i l d r e n orphaned or born 

i l l e g i t i m a t e l y during the F i r s t World War (McWhinnie 

1973) . 

Although the e a r l y adoption workers bel i e v e d i t was 

b e t t e r f o r orphaned or abandoned c h i l d r e n to be brought 

up i n an adoptive home r a t h e r than an i n s t i t u t i o n , there 

remained a body of opinion which saw the prese r v a t i o n of 

the blood t i e with the b i o l o g i c a l parent as of paramount 

importance to the c h i l d ( i b i d ) . Another f a c t o r working 

a g a i n s t the l e g a l i s a t i o n of adoption was the p r e v a i l i n g 

a t t i t u d e towards i l l e g i t i m a c y ; to care f o r such c h i l d r e n 

might condone the immorality of the mother and because 

i t was thought t h a t moral q u a l i t i e s were i n h e r i t e d , "bad 

blood" would out and the s i n s of the mother be v i s i t e d 

on the c h i l d ( T i z a r d 1977, p.4). Adoption i n those days 

was much more a phenomenon of lower socio-economic 

groups than the middle c l a s s (McWhinnie 1973, p.55). 

The e a r l i e s t departmental committee to look a t the 

p o s s i b i l i t y of l e g a l i s i n g adoption was the Hopkinson 

Committee which i n 1921 came out i n favour of such a 
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move. I t s recommendations proved so c o n t r o v e r s i a l , 

however, t h a t a second committee was appointed, under 

the chairmanship of Mr. J u s t i c e Tomlin which reported i n 

1925 (Hoggett and P e a r l 1987, p.599). This committee 

was not e s p e c i a l l y e n t h u s i a s t i c and expressed doubts as 

to whether the demand f o r l e g a l i s e d adoption, as opposed 

to de f a c t o adoption, could j u s t i f y a change i n the law. 

On the other hand, the committee members could see there 

were inherent i n s e c u r i t i e s i n the current s i t u a t i o n from 

p o s s i b l e i n t e r f e r e n c e by the n a t u r a l parent, and they 

argued t h a t the r e l a t i o n s h i p between the adopter and 

the adopted should be given some recognition by the 

community. 

"The t r a n s a c t i o n i s one which may a f f e c t the s t a t u s 
of the c h i l d and have f a r reaching consequences and 
from i t s n a t u r e i s not one i n which, wi t h o u t 
j u d i c i a l i n v e s t i g a t i o n , there i s l i k e l y to be any 
competent c o n s i d e r a t i o n of the matter from the 
p o i n t of view of the w e l f a r e of the c h i l d . " 
(Report (Tomlin) 1925, c i t e d i n Hoggett and P e a r l 
1987). 

The r e p o r t goes on t o s a y t h a t t h e r e should be a 

safeguard a g a i n s t the use of adoption as a means of 

ta k i n g advantage of the mother and compelling her to 

surrender the c h i l d forever, i f a l l she needed was a 

temporary r e s p i t e . The committee a l s o expressed i t s 

views on the blood t i e : t h a t separation of mother from 

c h i l d may of i t s e l f be an e v i l and, i f introduced, 

should be operated with caution. 

"Whichever t r i b u n a l i s s e l e c t e d i t i s important 
t h a t the j u d i c i a l s a n c t ion, which w i l l n e c e s s a r i l y 
c a r r y g r e a t weight, should be a r e a l a d j u d i c a t i o n 
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and should not become a mere method of r e g i s t e r i n g 
the w i l l of the p a r t i e s r e s p e c t i v e l y seeking to 
p a r t with and take over the c h i l d . To avoid t h i s 
r e s u l t we t h i nk t h a t i n every case there should be 
appointed...some body or person to a c t as guardian 
ad l i t e m of the c h i l d with the duty to protect the 
i n t e r e s t s of the c h i l d b e f o r e the t r i b u n a l . " 
(Report (Tomlin) 1925, c i t e d i n Hoggett and P e a r l 
1987, p.599). 

Thus the Tomlin Committee gave a very cautious 

b l e s s i n g t o l e g a l i s e d adoption i n what became the 

Adoption of C h i l d r e n Act 1926. Despite the a c t i v i t i e s 

of the e a r l y adoption s o c i e t i e s , adoption at t h a t stage 

was s t i l l l a r g e l y a p r i v a t e t r a n s a c t i o n : there was no 

r e g u l a t i o n of adoption placements and the adoption order 

di d l i t t l e more than give l e g a l sanction to the de 

f a c t o t r a n s f e r t h a t had a l r e a d y been agreed. The 

c o u r t ' s r o l e was l i m i t e d to checking whether the n a t u r a l 

parents had r e a l l y agreed and t h a t the c h i l d ' s welfare 

di d not s u f f e r . Because of t h e i r f e a r s t h a t adoption 

condoned immorality and t h a t homeless c h i l d r e n would f a r 

outnumber a l t r u i s t i c f a m i l i e s , the committee was c e r t a i n 

t h a t the adopted c h i l d should not become a f u l l member 

of the adoptive family f o r purposes such as succession. 

I t has been d i f f i c u l t to discover what kind of 

person was appointed as guardian ad l i t e m a t t h i s stage. 

The Hurst Report (Report (Hurst) 1954) suggests t h a t i t 

was envisaged t h a t the task would be undertaken by an 

o f f i c e r of the l o c a l a u t h o r i t y , u s u a l l y an o f f i c e r of 

t h e E d u c a t i o n Department or a P r o b a t i o n O f f i c e r or 

p r i v a t e i n d i v i d u a l s who were " f i t t e d " and " w i l l i n g " . 

C e r t a i n l y , from the 193 3 Ch i l d r e n and Young Persons Act 
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onwards, t h e e d u c a t i o n a u t h o r i t i e s had w e l f a r e 

r e s p o n s i b i l i t i e s and were charged w i t h the duty of 

bringing c h i l d r e n i n need of care or p r o t e c t i o n before 

the c o u r t s and of preparing s o c i a l enquiry reports about 

them. The e d u c a t i o n a u t h o r i t i e s c o u l d a l s o p l a c e 

c h i l d r e n i n care (Dennis O'Neal had been i n the care of 

Newport County Borough C o u n c i l ) , and c o u l d a l s o 

discharge c h i l d r e n from t h e i r care by means of adoption 

(Packman 1975). 

C o n t r a r y t o t h e e x p e c t a t i o n s of the Tomlin 

Committee, ad o p t i o n became v e r y popular a f t e r the 

passing of the Act i n 1926. Placements could be made by 

p l a c i n g c h i l d r e n d i r e c t : i n d i v i d u a l s , such as doctors or 

clergymen could a c t as i n t e r m e d i a r i e s ; the voluntary 

s o c i e t i e s or a d o p t i o n s o c i e t i e s c o u l d a l s o make 

arrangements ( i b i d ) . Concern about the f a c t t h a t 

adoption work was e n t i r e l y unsupervised and uncontrolled 

l e d to the Adoption of C h i l d r e n (Regulations) Act 1939, 

which empowered t h e S e c r e t a r y of S t a t e t o make 

r e g u l a t i o n s about how adoption s o c i e t i e s conducted t h e i r 

work. 

According to Packman (1975), a f t e r the s e t t i n g up 

of the C h i l d r e n ' s Committees i n 1948, c h i l d c a r e 

o f f i c e r s took over t h e s u p e r v i s i o n of a l l c h i l d r e n 

placed f o r adoption, no matter who had placed them. 

When the date of the adoption hearing was f i x e d , the 

c h i l d care o f f i c e r would undergo a change of r o l e from 
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s u p e r v i s o r to guardian ad l i t e m . I f the Children's 

Department had i t s e l f placed the c h i l d , i n order to 

ensure an o b j e c t i v e view, the guardian ad l i t e m would be 

a P r o b a t i o n O f f i c e r or a member of a nei g h b o u r i n g 

C h i l d r e n ' s Department (an e a r l y example of a " r e c i p r o c a l 

arrangement"). 

I n 1953, the Hurst Committee (Report (Hurst) 1954) 

was appointed to consider the law i n r e l a t i o n to the 

adoption of c h i l d r e n , and recommended t h a t the person 

a p p o i n t e d as g u a r d i a n ad l i t e m s hould always be a 

s u i t a b l y q u a l i f i e d and experienced c h i l d r e n ' s o f f i c e r , 

probation o f f i c e r or s o c i a l worker, as long as h i s / h e r 

agency had not taken p a r t i n p l a c i n g the c h i l d . The 

committee was a l s o opposed to the appointment of the 

O f f i c i a l S o l i c i t o r i n High Court adoptions, b e l i e v i n g 

t h a t a c h i l d care o f f i c e r was more s u i t a b l e . (The 

O f f i c i a l S o l i c i t o r has continued to a c t i n the High 

Court up to the present day.) The 1957 Adoption Act 

which f o l l o w e d r e p e a l e d a l l e a r l i e r l e g i s l a t i o n and 

i n t r o d u c e d p r o v i s i o n s t h a t eased the s i t u a t i o n f o r 

prospective adopters: the r i g h t s of putative f a t h e r s 

were removed so t h a t they were no longer "parents"; and 

the grounds f o r dispensing with parental consent were 

widened. The Ch i l d r e n ' s Committees were a l s o given 

powers t o make and p a r t i c i p a t e i n arrangements f o r 

adoption, not only f o r c h i l d r e n i n care. 
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Reforms l e a d i n g to the current r o l e of guardian ad l i t e m 
i n adoption 

When t h e Houghton Committee (Report (Houghton) 

1972) began i t s i n v e s t i g a t i o n i n t o adoption p r a c t i c e i n 

1969, i t noted t h a t i t s p r e d e c e s s o r , the Hu r s t 

committee, had expressed concern t h a t more than one 

t h i r d of n o n - r e l a t i v e adoptions r e s u l t e d from placements 

by t h i r d p a r t i e s or by the n a t u r a l parents. A 1966 

survey showed t h a t the f i g u r e was not quite so high as 

t h a t ; n e v e r t h e l e s s , the Houghton Committee continued to 

be worried t h a t the welfare of the c h i l d was compromised 

i f p r o s p e c t i v e adopters were able to bypass the " s k i l l e d 

work of the a d o p t i v e s e r v i c e s " , which i n c l u d e d 

preparation f o r adoptive parenthood. They accepted 

t h a t t h ere was no recent r e s e a r c h to compare one kind of 

placement with another, but plenty of evidence t h a t 

independent placements were u n s a t i s f a c t o r y . Worried 

t h a t t h e imbalance of supply and demand (more 

p r o s p e c t i v e a d o p t e r s than c h i l d r e n a v a i l a b l e f o r 

a d o p t i o n ) might l e a d to f i n a n c i a l t r a n s a c t i o n s , the 

committee expressed the view t h a t adoption was of such 

v i t a l importance t h a t s o c i e t y had a duty to see th a t 

s a t i s f a c t o r y placements were made. Consequently, d i r e c t 

and t h i r d party placements should be outlawed, and l o c a l 

a u t h o r i t i e s were given the duty (not j u s t the power) to 

c r e a t e t h e i r own adoption agencies. 

The committee a l s o noted t h a t t h e r e was a 

co n s i d e r a b l e d u p l i c a t i o n and overlap of d u t i e s i n the 
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c u r r e n t arrangements, and t h a t the adoptive family might 

be v i s i t e d by three d i f f e r e n t s o c i a l workers: one from 

the agency which made the placement, one from the l o c a l 

a u t h o r i t y r e s p o n s i b l e f o r "welfare s u p e r v i s i o n " as w e l l 

as the guardian chosen by the court (Hoggett 1987). 

Packman (1975, p.94) comments t h a t where the l o c a l 

a u t h o r i t y c a r r i e d out the welfare s u p e r v i s i o n and then 

went on to become guardian ad l i t e m , the family often 

f e l t "on t r i a l " and t h e r e f o r e i n h i b i t e d from d i s c u s s i n g 

any problems they might have. The r o l e of the guardian 

ad l i t e m was t h r e e f o l d : f i r s t to check t h a t consent to 

a d o p t i o n had been g i v e n ; second to ensure t h a t the 

order, i f made, would be i n the i n t e r e s t s of the c h i l d ; 

and t h i r d to check t h a t the a p p l i c a n t s were s u i t a b l e . 

T h i s would in v o l v e an i n v e s t i g a t i o n of t h e i r m a t e r i a l 

a s s e t s , p e r s o n a l i t y , motivation, and the e f f e c t of the 

a d o p t i o n on t h e w i d e r f a m i l y . To a v o i d t h i s 

d u p l i c a t i o n , i t was proposed t h a t the w e l f a r e 

s u p e r v i s i o n would be undertaken by the placement agency, 

which meant t h a t prospective adopters would get a b e t t e r 

c o n t i n u i t y of s e r v i c e . These recommendations were 

incorporated i n t o the C h i l d r e n Act 1975, but, together 

with many other p a r t s of the Act, were not a c t u a l l y 

implemented a t once, i n t h i s case not u n t i l May 1984, a t 

the same time t h a t the guardian ad l i t e m p r o v i s i o n s i n 

c a r e proceedings were implemented. I t was a t t h i s stage 

t h a t the e a r l i e r court r u l e s were amended; the agency 

i t s e l f would r e p o r t to the court, on matters t h a t had 
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been t he p r o v i n c e of the g u a r d i a n ad l i t e m , g i v i n g 

extensive p a r t i c u l a r s about the c h i l d , h i s parents, the 

prospective adopters, the a c t i o n s of the agency or l o c a l 

a u t h o r i t y involved. The report should conclude with 

the agency's views on" whether adoption would be i n the 

c h i l d ' s best i n t e r e s t s , or some other measure such as 

custody was to be p r e f e r r e d , and make some evaluation of 

the l i k e l y e f f e c t on both c h i l d and adopters, should the 

o r d e r be g r a n t e d ( S c h e d u l e 2 of the Adoption R u l e s 

1984.) 

The other p a r t of the guardian's r o l e had been to 

witness and v e r i f y p a r e n t a l agreement to the adoption. 

The C h i l d r e n Act 1975 creat e d the "Reporting O f f i c e r " , 

whose r o l e was l i m i t e d to t h i s one task, and with a duty 

to safeguard the i n t e r e s t s of the n a t u r a l parent. The 

Reporting O f f i c e r was to be drawn from the panels s e t up 

under s e c t i o n 103, and had to be independent of any care 

or adoption arrangements f o r the c h i l d . 

Houghton was of the o p i n i o n t h a t once the 

involvement of p r o f e s s i o n a l people i n adoption 

arrangements was secured, the appointment of a guardian 

ad l i t e m i n every case was unnecessary. I t was only i f 

a parent was u n w i l l i n g to agree, t h a t the court must 

appoint a guardian ad l i t e m f o r the c h i l d , again drawn 

from t he p a n e l and independent of a l l the a g e n c i e s 

involved. Houghton argued t h a t the court could use i t s 

d i s c r e t i o n to appoint a guardian ad li t e m where there 
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were " s p e c i a l circumstances" and the welfare of the 

c h i l d r e q u i r e d i t , u s u a l l y r e l a t i n g to s t e p - p a r e n t 

adoptions, or adoptions by other family members,~about 

which the Houghton Committee had been u n e n t h u s i a s t i c 

because i t f e l t t h i s d i s t o r t e d family r e l a t i o n s h i p s and 

might deprive the c h i l d of h i s / h e r r i g h t to access to a 

n a t u r a l p a r e n t . ( T h i s i s why the concept of 

" c u s t o d i a n s h i p " was introduced.) Whatever the reason 

f o r h e r appointment, the g u a r d i a n ad l i t e m must 

i n v e s t i g a t e the agency and l o c a l a u t h o r i t y records and 

r e p o r t s , the statement of f a c t s r e l i e d upon to dispense 

with p a r e n t a l agreement, and any other matter the court 

r e q u i r e d her to i n v e s t i g a t e . 

As i n c a r e p r o c e e d i n g s , then, the g u a r d i a n 

i n v e s t i g a t e s , r e p o r t s and recommends, and, as a welfare 

p r o f e s s i o n a l , i s r e g a r d e d as an e x p e r t c h i l d c a r e 

w i t n e s s . Because much of the background information 

w i l l have a l r e a d y been covered i n the adoption agency's 

Schedule 2 r e p o r t , the report i s u s u a l l y s h o r t e r , and 

focused on s p e c i f i c i s s u e s , such as the parents' views, 

the a d v i s a b i l i t y or otherwise of continuing contact with 

n a t u r a l f a m i l y members, and, i f the c h i l d i s i n care, 

the decision-making process of the l o c a l a u t h o r i t y . 

The major d i f f e r e n c e i s t h a t the m a j o r i t y of 

a d o p t i o n s t a k e p l a c e i n the m a g i s t r a t e s ' or county 

c o u r t s where the c h i l d i s not a party and therefore not 

e n t i t l e d to l e g a l r e p r e s e n t a t i o n . I n p r a c t i c e , t h i s may 

not matter very much, because while n a t u r a l parents may 
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r e f u s e , formally, to agree to the making of an adoption 

order, so t h a t the hearing i s - t e c h n i c a l l y "contested", 

t h e y o f t e n a c c e p t the r e a l i t y of the s i t u a t i o n and 

abandon the f i g h t . The g r e a t e s t scope for contention i s 

where c h i l d r e n have been taken i n t o care against t h e i r 

p arents' wishes; and i t must be remembered t h a t the 

a p p l i c a t i o n f o r an adoption order or a f r e e i n g order 

w i l l be a t the end of a l i n e of a s e r i e s of p o t e n t i a l l y 

c o n t e n t i o u s h e a r i n g s , c a r e p r o c e e d i n g s , r e f u s a l of 

contact and any appeals a r i s i n g from these, i n which the 

n a t u r a l parents w i l l have already been involved. 

Hoggett ( 1 9 8 7 ) , i n r e l a t i o n to the " s p e c i a l 

c i r c u m s t a n c e s " i n which a g u a r d i a n ad l i t e m may be 

appointed, makes a comment t h a t t h i s i s where the most 

l i k e l y i n c a s e s r a i s i n g complex l e g a l problems... 

" I f so, i t i s strange t h a t the guardian w i l l s t i l l 
be a s o c i a l worker or p r o b a t i o n o f f i c e r (from 
s p e c i a l i s t panels) r a t h e r than a lawyer. A s o c i a l 
work guardian may be p a r t i c u l a r l y u s e f u l where the 
c h i l d i s o l d enough to have "wishes and f e e l i n g s " 
of h i s own, so t h a t these can be properly explored. 
C a s e s of both s o r t s a r e i n c r e a s i n g i n number. 
Nevertheless, the young c h i l d may be i n j u s t as 
much need of someone whose only duty i s to serve 
h i s i n t e r e s t s , r a t h e r than those of the adults and 
agencies involved. I t ( i e separate representation) 
i s s t i l l the best, even the only way yet devised by 
our a d v e r s a r i a l l e g a l process for ensuring that 
even uncontested cases r e c e i v e some a d j u d i c a t i o n . " 
(Hoggett 1987, p.135) 

I t seems strange, a l s o , t h a t while the Colwell 

I n g u i r y ( S e c r e t a r y of S t a t e 1974) f e l t i t was the 

c h i l d ' s r i g h t t o have h i s / h e r i n t e r e s t s c o n s i d e r e d 

s e p a r a t e l y from t h o s e of h i s / h e r p a r e n t s , the 
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recommendation of the Houghton Committee to l i m i t the 

appointment of a guardian i n adoption proceedings was 

a c c e p t e d i n the same l e g i s l a t i o n w i t h o u t argument. 

Adoption i s perhaps the most far - r e a c h i n g and r a d i c a l 

l e g a l process a c h i l d can undergo. The Colwell Inquiry 

f e l t t h a t some safeguard against the a c t i o n s of l o c a l 

a u t h o r i t i e s i n care proceedings was necessary, yet the 

l o c a l a u t h o r i t y a c t i n g as an adoption agency i s 

seemingly beyond reproach. 

M i s g i v i n g s about l i m i t i n g the appointment of a 

guardian ad l i t e m to s p e c i f i c circumstances are a l s o 

expressed by Bromley (1978): 

" F i r s t , the f a c t t h a t an adoption agency has made a 
poor placement may be more apparent to an outsider 
than to a caseworker concerned who w i l l probably, 
i f only subconsciously, be anxious to j u s t i f y her 
i n i t i a l d e c i s i o n . Secondly, the g u a r d i a n ad 
l i t e m ' s f u n c t i o n i n most cases i s to ensure t h a t 
the mandatory requirements of the Adoption Act have 
been complied with. He can a l s o give a second 
opinion i n a r e a l l y d i f f i c u l t case." (Bromley 
1978, p.379) 

The r o l e of the court welfare o f f i c e r 

I n most g u a r d i a n s h i p of minors and m a t r i m o n i a l 

proceedings i n the county court the c h i l d ' s i n t e r e s t s 

w i l l be safeguarded, not by a guardian ad l i t e m , but by 

a court welfare o f f i c e r . (High court proceedings may be 

an exception, when the c h i l d may be represented by the 

O f f i c i a l S o l i c i t o r . ) I n those cases i n wardship where 

" s p e c i a l circumstances" do not apply, a court welfare 

o f f i c e r may be i n v o l v e d i n s t e a d of the O f f i c i a l 

S o l i c i t o r , but i f need f o r re p r e s e n t a t i o n emerges at a 
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l a t e r date, the c h i l d can be made a party and the 

O f f i c i a l S o l i c i t o r appointed as w e l l . 

The w e l f a r e o f f i c e r s of the court welfare s e r v i c e 

are g u a l i f i e d probation o f f i c e r s . I n London, there i s a 

permanent s t a f f of welfare o f f i c e r s attached to the 

Supreme Court. Although s p e c i a l i s t teams e x i s t i n some 

are a s , i t i s common i n the provinces f o r the probation 

o f f i c e r to combine h i s / h e r d u t i e s , both i n divorce work 

and wardship, with other work. 

Once s/he has been d i r e c t e d to report, the welfare 

o f f i c e r may i n s p e c t the c o u r t f i l e s , and v i s i t and 

i n t e r v i e w the p a r t i e s , i n c l u d i n g the c h i l d , a t t h e i r 

r e s p e c t i v e homes. The wider family, school, doctor, 

e t c . may a l s o provide u s e f u l observations. Under the 

ol d (pre-1989 Act) r u l e s , court welfare o f f i c e r s do not 

attend the hearing as a matter of course. Although i t 

i s p o s s i b l e f o r the o f f i c e r to be cross-examined on 

h i s / h e r r e p o r t , the more normal p r a c t i c e i s for the 

judge to ask questions i n the presence of both p a r t i e s 

i n order to have the rep o r t explained and expanded on. 

Although the court i s not bound by the report, reports 

are held i n high regard and are of' extreme importance 

and i n f l u e n c e (White and Lowe 1986, p.223). I t has been 

held t h a t i n custody cases where the court d i f f e r s from 

the welfare o f f i c e r ' s views, i t i s e s s e n t i a l to give the 

reasons ( C l a r k v C l a r k (1970) 114 Sol j ' ' j ^ 3 1 8 . ) (The 

judgement came to have s i g n i f i c a n c e f o r panel guardians 

because a t a l a t e r s t a g e i t was h e l d t h a t s i m i l a r 
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c o n s i d e r a t i o n s should apply to t h e i r reports as w e l l . ) 

The w e l f a r e o f f i c e r ' s d u t i e s w i l l not n e c e s s a r i l y end at 

the c o n c l u s i o n of a case; s/he may be asked to supervise 

the t r a n s f e r of care and co n t r o l or prepare a report at 

some l a t e r stage. 

The c h i l d i n proceedings a r i s i n g out of parental 

s e p a r a t i o n does not have p a r t y s t a t u s ; s/he i s not 

e n t i t l e d to l e g a l r e p r e s e n t a t i o n and the r o l e of the 

court w e l f a r e o f f i c e r i s not a r e p r e s e n t a t i o n a l one. I t 

could, however, be argued to be a "safeguarding" r o l e 

inasmuch as the court welfare o f f i c e r considers which 

parent i s the b e t t e r able to meet the c h i l d ' s needs. I t 

i s important, a l s o , to report on the c h i l d ' s own wishes 

and views. The r o l e i s not s p e c i f i c a l l y c h i l d - c e n t r e d , 

however, but more concerned with helping parents to 

reach agreements with one another. 

The O f f i c i a l S o l i c i t o r , the court welfare o f f i c e r , 

the guardian ad l i t e m i n adoption, and indeed i n care 

proceedings, have much i n common; each could be s a i d to 

p r o v i d e a c o u r t - b a s e d w e l f a r e s e r v i c e f o r c h i l d r e n 

founded on an independent i n v e s t i g a t i o n of a c h i l d ' s 

" b e s t i n t e r e s t s " . Y e t i t i s only w i t h the imple

mentation of the Ch i l d r e n Act 1989, with i t s attempts to 

u n i f y the court system, and with the s i m p l i f i c a t i o n and 

amalgamation of the p u b l i c and p r i v a t e aspects of the 

laws r e l a t i n g to c h i l d r e n , t h a t t h i s common ground i s 

beginning to be recognised. So f a r , for h i s t o r i c a l 
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reasons, each of these arrangements has evolved quite 

s e p a r a t e l y w i t h i n i t s own o r g a n i s a t i o n . The 

o r g a n i s a t i o n of a s e r v i c e to provide the courts with a 

guardian ad l i t e m to a c t i n care proceedings has a l s o 

followed i t s own separate evolution; t h i s w i l l be the 

s u b j e c t of the next two chapters. 
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CHAPTER 6 

THE DEVELOPMENT OF A GUARDIAN AD LITEM SERVICE 

PART 1 : THE FIRST YEARS; 1984 TO 1987/8 

I n t r o d u c t i o n 

The model f o r the prospective r o l e of the guardian 

ad l i t e m i n c a r e proceedings, as defined i n the court 

r u l e s , was d i s c u s s e d i n Chapters 3 and 4, and w i l l be 

f u r t h e r explored i n Chapter 8. This chapter and the 

next w i l l examine the a d m i n i s t r a t i v e arrangements for 

the p r o v i s i o n of panels of guardians ad l i t e m , and w i l l 

t r a c e the development of a guardian s e r v i c e from i t s 

beginnings i n 1984 to the end of the period preceding 

implementation of the C h i l d r e n Act 1989 i n October 1991. 

Although the s e r v i c e included the p r o v i s i o n of guardians 

to a c t i n adoption cases as w e l l as care proceedings, 

t h i s study w i l l focus upon the l a t t e r . The process 

c r e a t e d problems not h i t h e r t o e x p e r i e n c e d i n s o c i a l 

s e r v i c e s management. 

P r o f e s s i o n a l or o r g a n i s a t i o n a l independence? 

I n the summer of 1983, the Junior M i n i s t e r a t the 

DHSS, Tony Newton, announced t h a t s e c t i o n s 64 and 65 of 

the C h i l d r e n Act 1975 would be implemented i n f u l l i n 

the course of 1984. These s e c t i o n s d e a l t with separate 

r e p r e s e n t a t i o n and the appointment of a guardian from a 

panel s e t up under Section 103. 

The e s s e n t i a l f e a t u r e of the guardian r o l e , as 

e n v i s a g e d by the Maria C o l w e l l I n q u i r y , was the 

i n v e s t i g a t i o n and presentation to the court of a c h i l d ' s 
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c a s e i n c a r e p r o c e e d i n g s by an "independent s o c i a l 

worker". Although the i n q u i r y did not s p e l l out what 

was meant by "independent" i n any great d e t a i l , what was 

im p l i e d was t h a t such a person would be f r e e to present 

h i s / h e r own v i e w s r a t h e r than those of the l o c a l 

a u t h o r i t y , and t o f o c u s on the c h i l d s p e c i f i c a l l y , 

r a t h e r than the c h i l d i n the context of the family. I f 

t h e p e r s o n a c t i n g " i n d e p e n d e n t l y " f o r the c h i l d , 

however, i s to have any r e a l c r e d i b i l i t y with the court 

personnel, and e s p e c i a l l y with parents, there i s a need 

to be seen to be o r g a n i s a t i o n a l l y independent of the 

a u t h o r i t y t h a t i s party to the case. 

The c o u r t r u l e s ensured the " p r o f e s s i o n a l " 

independence of the g u a r d i a n by e x c l u d i n g c e r t a i n 

c a t e g o r i e s of people from a c t i n g ; i f , f o r example, they 

knew the c h i l d or family already, or i f t h e i r agency had 

played a p a r t i n the c h i l d ' s l i f e . This meant t h a t the 

guardian could not a c t u a l l y be employed by the authority 

t h a t was a party to the case. However, g i v i n g the l o c a l 

a u t h o r i t i e s the r e s p o n s i b i l i t y f o r providing the courts 

with panels of people - even i f they were not a c t u a l l y 

employing them - to i n v e s t i g a t e and p o s s i b l y c r i t i c i s e 

t h e i r own c a s e s , immediately r a i s e s p o t e n t i a l c o n f l i c t s 

of i n t e r e s t . The l o c a l a u t h o r i t y , f o r example, might 

l i k e to make sure t h a t only c e r t a i n kinds of people 

became p a n e l members; and panel members might f e e l 

c o n s t r a i n e d from expressing a c o n f l i c t i n g view i f they 
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f e l t beholden to the a u t h o r i t y f o r t h e i r place on the 

panel. 

The reasons why the government chose to give t h i s 

r e s p o n s i b i l i t y t o t h e s o c i a l s e r v i c e s departments, 

d e s p i t e the i n h e r e n t d i f f i c u l t i e s , were f i r s t , t h a t i t 

was hoped t h a t t h i s safeguard f o r c h i l d r e n could be 

provided without any a d d i t i o n a l expense and second, t h a t 

t h e s o c i a l s e r v i c e s departments w i t h t h e i r e x i s t i n g 

s t a t u t o r y r e s p o n s i b i l i t y f o r c h i l d care matters, were 

b u r e a u c r a t i c a l l y convenient. A t h i r d reason, not much 

di s c u s s e d , was the d i f f i c u l t y i n a n t i c i p a t i n g demand; a t 

the same time as the i n t r o d u c t i o n of a p r o v i s i o n to 

appoint a guardian i n care proceedings, guardians could 

a l s o be a p p o i n t e d f o r the f i r s t time i n p a r e n t a l 

ch a l l e n g e s to the assumption of p a r e n t a l r i g h t s , and i n 

p a r e n t a l c h a l l e n g e s to the termination of access, which 

was i t s e l f a new p i e c e of l e g i s l a t i o n . I n a l l of these 

c a s e s , the appointment of a g u a r d i a n was a t the 

d i s c r e t i o n of the c o u r t , and i t was, t h e r e f o r e , 

impossible to give a very accurate f o r e c a s t of how many 

guardians would be needed. 

In the very l i m i t e d use t h a t had been made of 

guardians from 1976-1984 ( i n unopposed a p p l i c a t i o n s f o r 

discharge of care o r d e r s ) , the most l i k e l y person to 

undertake the t a s k was a probation o f f i c e r . However, 

the 1984 amendments to the Magistrates' Court Rules 1970 

made probation o f f i c e r s an excluded category except i n 

a d o p t i o n work, i n which they were a l r e a d y w e l l 
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e s t a b l i s h e d . T h i s was explained i n LAC (84)11 (DHSS 

1984) as stemming " p a r t l y from resource considerations 

and p a r t l y from the need to protect the primary work of 

the Probation S e r v i c e " , i . e . i t s d u t i e s i n the c r i m i n a l 

j u s t i c e f i e l d . A precedent had already been s e t i n 

a d o p t i o n c a s e s f o r u s i n g a s o c i a l worker from a 

neighbouring a u t h o r i t y i n order to avoid c o n f l i c t of 

i n t e r e s t where the a u t h o r i t y , r a t h e r than an agency, had 

placed the c h i l d . I t appeared to be g e n e r a l l y assumed 

t h a t i f the scheme were to be provided a t zero c o s t , 

then the most l i k e l y o r g a n i s a t i o n a l model would be a 

r e c i p r o c a l arrangement with a neighbouring authority. 

I f a r e c i p r o c a t i n g arrangement was i n prospect, perhaps 

t h i s e x p l a i n s why there was not much debate about the 

l a c k of an independent a d m i n i s t r a t i v e base. The 

problems of s e l e c t i n g , appointing and t r a i n i n g panel 

members c o u l d s a f e l y be l e f t t o the r e c i p r o c a t i n g 

a u t h o r i t y ; and i f removal of a member from a panel were 

to be r e q u i r e d ( i f , indeed, anyone had thought t h a t f a r 

ahead), one assumes t h a t d i s c r e e t words between members 

of the management hi e r a r c h y were supposed to s u f f i c e . 

An a d d i t i o n a l f a c t o r was t h a t appointments to the panel 

were to be f o r a three year period only, implying t h a t 

t h i s was not the s o r t of work with career prospects i n 

i t s own r i g h t , but r a t h e r something t h a t guardians were 

expected to do as a kind of s i d e l i n e , i n addition to 

normal d u t i e s . 
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Some doubts, however, were expressed regarding both 

p r o f e s s i o n a l and o r g a n i s a t i o n a l independence. I n 

September 1983, BASW s e t up a P r o j e c t Group to examine 

the i m p l i c a t i o n s of the prospective panels and, while 

the p r o v i s i o n s were welcomed i n p r i n c i p l e , doubts were 

e x p r e s s e d about t h e way i n which they were to be 

implemented. I n i t s response to the DHSS Consultation 

Document (undated) i n October 1983, a n x i e t i e s were 

r e g i s t e r e d about the increa s e d workload envisaged, the 

l a c k of c l a r i t y as to how panels were to be funded and 

t r a i n e d , the l a c k of an independent a d m i n i s t r a t i v e base 

from which t o o p e r a t e and the somewhat b a s i c 

q u a l i f i c a t i o n s f o r panel membership (BASW 1986, p . l ) . 

Echoing these f e a r s , the Second Report of the House 

of Commons S o c i a l S e r v i c e s Committee s t a t e d : 

" C o n f i d e n c e i n Guar d i a n s w i l l [ a l s o ] c r u c i a l l y 
depend on the extent to which the panels a t the 
co u r t ' s d i s p o s a l include s o c i a l workers who are 
t r u l y independent." ( S o c i a l S e r v i c e s Committee 
1984, p a r a 108; quo t i n g a su b m i s s i o n from The 
National Council f o r One Parent F a m i l i e s ) 

" I t i s e s s e n t i a l t h a t the guardian i s , and i s seen 
t o be, c o m p l e t e l y independent of the l o c a l 
a u t h o r i t y b r i n g i n g t h e proceedings and i s not 
merely drawn from a panel c o n s i s t i n g of s o c i a l 
workers from n e i g h b o u r i n g a u t h o r i t i e s . " ( i b i d , 
para 108) 

I n view of these a n x i e t i e s , the Committee recommended: 

" t h a t t h e Department ensure t h a t they have 
s u f f i c i e n t i n f o r m a t i o n on the o p e r a t i o n of 
guardians ad l i t e m i n care proceedings to enable 
them to a s s e s s the impact of the new p r o v i s i o n s . " 
( i b i d , para 108) 

A c c o r d i n g l y , t a k i n g heed of the Committee's 

recommendation, the DHSS commissioned Mervyn Murch, 
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Senior Research Fellow a t the Family Law Research Unit, 

B r i s t o l U n i v e r s i t y , to undertake a short study int o how 

the p a n e l s were working, i n the f i r s t few months 

following t h e i r i n c e p t i o n i n May 1984. The research, 

e n t i t l e d S e p a r a t e R e p r e s e n t a t i o n f o r P a r e n t s and 

C h i l d r e n : an examination of the i n i t i a l phase, was 

published i n December 1984 and covered the months from 

J u l y to December (Murchrand Bader 1984). I t s findings 

w i l l be d i s c u s s e d l a t e r i n the chapter. 

LAC (83) 21 - C h i l d r e n Act 1975:Section 103 

Panels of Guardians ad Litem and Reporting O f f i c e r s 

The g u i d e l i n e s to be followed i n the s e t t i n g up and 

a d m i n i s t r a t i o n of the panels were s e t out i n LAC (83)21, 

(DHSS 1983) published a t the end of December 1983. These 

p r o v i d e d t h e b a s i c framework; i t s t r a n s l a t i o n i n t o 

p r a c t i c e was to be the s u b j e c t of Murch's research. 

With r e g a r d t o s t r u c t u r e the c i r c u l a r s a i d l i t t l e , 

merely s t a t i n g t h a t each l o c a l a u t h o r i t y i n England and 

Wales would have a duty t o a d m i n i s t e r a panel of 

persons, according to the r e l e v a n t r e g u l a t i o n s , and that 

l o c a l a u t h o r i t i e s would have d i s c r e t i o n to a c t j o i n t l y 

i n t h e i r a d m i n i s t r a t i o n and to nominate one a u t h o r i t y as 

the "administering a u t h o r i t y " (DHSS 1983, paras 1/2). 

I n d e t e r m i n i n g the s i z e of the p a n e l , the l o c a l 

a u t h o r i t y would need information about the numbers and 

types of c a s e s d e a l t with by each court i n i t s area, 

bearing i n mind t h a t the members of the panel must be 

independent of a u t h o r i t i e s or voluntary bodies concerned 
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with the c h i l d ' s c a r e . The c i r c u l a r suggested that 

people to serve on the panels should be sought i n a 

number of ways: by nominations from magistrates' c l e r k s , 

from the P r o b a t i o n Committee, from a d j o i n i n g l o c a l 

a u t h o r i t i e s , from voluntary agencies. A l t e r n a t i v e l y , 

people who were not nominated could be i n v i t e d to serve, 

or advertisements could be placed. I t was, however, the 

r e s p o n s i b i l i t y of the administering l o c a l a uthority to 

make the f i n a l d e c i s i o n . The term of o f f i c e would not 

exceed three y e a r s , the administering a u t h o r i t y being 

empowered to withdraw a member from the panel at any 

time, but only a f t e r a f u l l enquiry which would be open 

to challenge by the member concerned (DHSS 1983 paras 

5/6) . 

L i k e w i s e , d e t e r m i n i n g the s u i t a b i l i t y f o r 

membership would r e s t with the administering authority. 

The c i r c u l a r suggested t h a t the people concerned should 

have q u a l i f i c a t i o n s i n s o c i a l work p l u s s u f f i c i e n t 

r e l e v a n t experience, e s p e c i a l l y of work with f a m i l i e s 

and c h i l d r e n , and with c h i l d r e n needing to l i v e apart 

from t h e i r p a r e n t s . E x p e r i e n c e of c o u r t work i n 

adoption and care proceedings was e s p e c i a l l y important, 

and knowledge of a d o p t i o n agency o r g a n i s a t i o n and 

p r a c t i c e d e s i r a b l e . Because panel members would need to 

a p p r a i s e the work of other s o c i a l workers, they would 

need to be people i n whom s o c i a l workers could have 

confidence (DHSS 1983 para 10). 
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The c i r c u l a r recognised t h a t some t r a i n i n g might be 

needed, and s u g g e s t e d j o i n t t r a i n i n g w i t h l o c a l 

s o l i c i t o r s might be u s e f u l (DHSS 1983, para 12). 

Members who were s o c i a l work or probation employees 

would be paid by the a u t h o r i t y t h a t employed them. I n 

the case of persons not so employed, the s e s s i o n a l fee 

and " r e a s o n a b l e e x p e n s e s " would be borne by the 

a d m i n i s t e r i n g a u t h o r i t y (DHSS 1983 paras 19/20). 

On t h e q u e s t i o n of independence, the c i r c u l a r 

s t a t e d : 

"No person should be appointed as GAL or RO i f he 
has taken p a r t i n arrangements fo r the adoption or 
care of the c h i l d ; or i s a member, o f f i c e r , or 
servant of the LA, adoption s o c i e t y or other body 
which has p a r e n t a l r i g h t s and d u t i e s i n r e s p e c t of 
the c h i l d or which has t a k e n p a r t i n the 
arrangements or proceedings concerning the c h i l d . " 
(DHSS 1983, para 17) 

Murch's r e s e a r c h The f i r s t months of the scheme : May 
1984 - December 1984 

Murch's study (Murch and Bader 1984) looked at the 

f o l l o w i n g a r e a s : f i r s t , the p a t t e r n of use ( i . e . 

p o s s i b l e and a c t u a l a p p o i n t m e n t s ) ; second, the 

a d m i n i s t r a t i v e arrangements fo r the panels, including 

s e l e c t i o n and t r a i n i n g of members and l e v e l s of pay; and 

t h i r d , the p a r t p l a y e d by the c o u r t s . Data was 

c o l l e c t e d from f i f t e e n magistrates courts, chosen to 

give a reasonably r e p r e s e n t a t i v e c r o s s - s e c t i o n , seven of 

them s i t u a t e d i n l a r g e c i t i e s , four i n county towns, two 

i n i n d u s t r i a l towns i n r u r a l counties, and two i n small 

r u r a l towns. 
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F i r s t , as r e g a r d s the p a t t e r n of use, i t has 

already been explained (Chapter 4) that a f t e r the making 

of a separate r e p r e s e n t a t i o n order i t i s a t the court's 

d i s c r e t i o n whether a guardian w i l l be appointed. The 

study showed t h a t i n eight out of t h i r t e e n courts the 

making of such an order automatically s i g n a l l e d the 

appointment of a guardian. However, i n the other courts, 

appointment r a t e s following the making of a separate 

r e p r e s e n t a t i o n o r d e r v a r i e d from 67% t o 13%. 

There were a l s o major v a r i a t i o n s i n the numbers of 

guardians appointed. Murch i d e n t i f i e d two important 

elements to account f o r t h i s v a r i a t i o n : i n d i v i d u a l c h i l d 

c are p o l i c i e s , and the p o l i c y of i n d i v i d u a l c o u r t s . I n 

other words, c h i l d care p o l i c i e s based on a b e l i e f i n 

the e f f i c a c y of t a k i n g l a r g e numbers of cases to court, 

and/or a c o u r t p o l i c y t h a t b e l i e v e d i n a p p o i n t i n g 

guardians ad l i t e m , which would generate a higher l e v e l 

of demand f o r guardians to be a v a i l a b l e . 

On t h e second matter, the a d m i n i s t r a t i v e 

arrangements, Murch i n t e r v i e w e d f o u r t e e n panel 

a d m i n i s t r a t o r s . The r e s u l t i n g i n f o r m a t i o n i n d i c a t e d 

t h a t l o c a l a u t h o r i t i e s s e t up t h e i r panels i n one of 

three ways: 

1. those employing f r e e - l a n c e or non-statutory agency 

s t a f f only; these he c a l l s " s o l o s " ; 

2. t h o s e r e l y i n g upon r e c i p r o c a l arrangements w i t h 

l o c a l a u t h o r i t i e s ; c a l l e d " r e c i p r o c a t o r s " ; 
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3. those using a mixture of f r e e - l a n c e s t a f f and s t a f f 

from n o n - s t a t u t o r y a g e n c i e s , as w e l l as 

neighbouring l o c a l a u t h o r i t y personnel; these he 

c a l l s "hybrids". 

The f a c t o r s i d e n t i f i e d i n the research t h a t influenced 

the l o c a l a u t h o r i t y ' s choice are i n t e r e s t i n g . Reasons 

given f o r choosing the "solo" option included: avoidance 

of d i s r u p t i o n of the department and imposing an 

i n t o l e r a b l e burden on those l e f t behind; p r o v i s i o n of a 

f a s t e r s e r v i c e ; f r e e - l a n c e r s would acguire experience 

more q u i c k l y ; they would be more independent; they would 

avoid r o l e confusion. 

Reasons f o r choosing the r e c i p r o c a t i n g option were 

l a r g e l y f i n a n c i a l ; GALs would be paid to do panel work 

i n the normal course of t h e i r d u t i e s . That i t was 

assumed t h a t t h e y had the n e c e s s a r y s p a r e c a p a c i t y 

r e f l e c t s how l i t t l e i t was understood a t t h a t stage what 

the work would i n v o l v e . I t was hoped t h a t a balance 

would be s t r u c k , t o make compensation payments 

u n n e c e s s a r y . Some a u t h o r i t i e s planned to u t i l i s e 

p r e v i o u s p a r t n e r s h i p s , f o r example, where they had 

shared one another's c h i l d care f a c i l i t i e s . Sometimes 

t h i s arrangement was chosen because the two a u t h o r i t i e s 

had compatible c h i l d c a r e philosophies (to reduce the 

chance of disagreement?), or with the hope of i n c r e a s i n g 

s t a f f i n g l e v e l s , and to avoid the disadvantages of the 

solo option, which were seen as d i f f i c u l t i e s i n f i x i n g 

f e e s , l a c k of c o n t r o l ( ! ) , and worries about f r e e - l a n c e 
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s t a f f n o t u n d e r s t a n d i n g t h e l o c a l a u t h o r i t y p e r s p e c t i v e . 

Where l o c a l a u t h o r i t i e s had been a b l e t o secure 

funds and t o n e g o t i a t e arrangements w i t h n e i g h b o u r i n g 

a u t h o r i t i e s , t h e y s e t up t h e " h y b r i d " model, seeing i t s 

a d v a n t a g e s i n t e r m s o f w i d e r c h o i c e s f o r c o u r t s , 

s p r e a d i n g t h e l o a d and e a s i n g t h e s t r a i n on l o c a l 

a u t h o r i t y s t a f f . Because t h e r e s e a r c h d i d n o t cover a l l 

t h e p a n e l s , i t i s n o t p o s s i b l e t o t e l l e x a c t l y i n what 

s o r t o f p r o p o r t i o n t h e s e t h r e e t y p e s were d i s t r i b u t e d , 

b u t my own k n o w l e d g e s u g g e s t s t h a t r e c i p r o c a t i n g 

arrangements tended t o be f a v o u r e d i n t h e N o r t h , and 

" s o l o s " i n t h e South. I n London, t w e n t y - f o u r i n n e r and 

n o r t h London Boroughs combined i n t o one l a r g e 

c o n s o r t i u m , s u b d i v i d e d i n t o f o u r area p a n e l s . T h i s 

c o n s o r t i u m i s a d m i n i s t e r e d by a p a n e l a d m i n i s t r a t o r 

e mployed by t h e London Boroughs C h i l d r e n ' s R e g i o n a l 

P l a n n i n g Committee. A l l f o u r area panels are h y b r i d s . 

A l l p a n e l s were r e q u i r e d t o a p p o i n t a Panel 

A d m i n i s t r a t o r . C h i l d r e n ' s R e g ional P l a n n i n g Committees, 

however, were s p e c i a l t o t h e London Boroughs, and 

elsewhere t h e pan e l a d m i n i s t r a t o r was an employee o f t h e 

( u s u a l l y s i n g l e ) a d m i n i s t e r i n g a u t h o r i t y . The panel 

a d m i n i s t r a t o r s i n Murch's s t u d y (Murch and Bader 1984) 

were e i t h e r p r o f e s s i o n a l a d m i n i s t r a t o r s o r q u a l i f i e d and 

e x p e r i e n c e d s o c i a l w o r k e r s . His major concern was w i t h 

t h e i r p o s i t i o n i n t h e h i e r a r c h y and whether t h e y were 

s u f f i c i e n t l y s e n i o r t o n e g o t i a t e t h e necessary s t a f f 
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r e s o u r c e s . He saw t h e a m b i g u i t y i n t h e r o l e as most 

e v i d e n t when t h e y themselves, as was sometimes t h e case, 

were r e s p o n s i b l e f o r a l l o c a t i n g cases, and n o t (as was 

t o become an even more c o n t e n t i o u s i s s u e ) a r i s i n g from 

t h e i r r o l e w i t h i n t h e l o c a l a u t h o r i t y as makers o f t h a t 

a u t h o r i t y ' s c h i l d c are p o l i c y , which i t might be t h e 

g u a r d i a n ' s t a s k t o c r i t i c i s e . 

Murch was i n t e r e s t e d t o d i s c o v e r n o t o n l y what k i n d 

o f s o c i a l w o rkers had been a p p o i n t e d t o p a n e l s , b u t how 

t h e y had been s e l e c t e d . I n r e c i p r o c a t i n g a u t h o r i t i e s i t 

was i n v a r i a b l y l e f t t o p a r t n e r s t o come up w i t h a l i s t 

o f s u i t a b l y q u a l i f i e d p eople, i t ha v i n g a l r e a d y been 

d e c i d e d t h a t t h e y were l o o k i n g f o r L e v e l 3 s t a f f w i t h a 

minimum o f t h r e e y e a r s p o s t - q u a l i f y i n g e x p e r i e n c e . 

Sometimes, people were t o l d t o do t h e j o b ; sometimes 

t h e y were asked t o v o l u n t e e r . The v a s t m a j o r i t y o f 

l o c a l a u t h o r i t y employees were a p p o i n t e d ; t h e y were 

r a r e l y i n t e r v i e w e d and, when t h e y were, i t was l e f t t o 

pa n e l a d m i n i s t r a t o r s (Murch and Bader 1984, p.60). I n 

my own a u t h o r i t y , Durham, L e v e l 3 workers w i t h c h i l d 

c a r e r e s p o n s i b i l i t i e s a u t o m a t i c a l l y became p a n e l 

members; c o u r t o f f i c e r s l i k e w i s e , though t h i s e n t a i l e d 

b e i n g upgraded t o L e v e l 3; and i n a d d i t i o n a post o f 

G u a r d i a n ad l i t e m ( C h i l d Care) was c r e a t e d i n each 

d i s t r i c t . A p p l i c a n t s f o r these p o s t s were i n t e r v i e w e d by 

t h e employing ( n o t t h e a d m i n i s t e r i n g ) a u t h o r i t y , as f o r 

any o t h e r appointment. 
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Where p a n e l s were o f t h e " s o l o " o r " h y b r i d " 

v a r i e t y , t h e s e l e c t i o n p r o c e s s t e n d e d t o be more 

r i g o r o u s . A d v e r t i s i n g o f t e n produced mixed r e s u l t s , and 

t h e more s u c c e s s f u l approach was t o w r i t e t o v o l u n t a r y 

o r g a n i s a t i o n s , u n i v e r s i t y s o c i a l work departments, e t c . 

f o r s u g g e s t i o n s . The message was a l s o passed t h r o u g h t h e 

p r o f e s s i o n a l g r a p e v i n e t o former l o c a l a u t h o r i t y s t a f f ; 

t h i s proved t h e most p o p u l a r source o f r e c r u i t m e n t , and 

t h e people most o f t e n r e c r u i t e d were e i t h e r women who 

had g i v e n up f u l l - t i m e s o c i a l work t o r a i s e f a m i l i e s , o r 

o l d e r p e o p l e who had r e c e n t l y r e t i r e d f r o m s o c i a l 

s e r v i c e s departments o r p r o b a t i o n (Murch and Bader 1984, 

p.61) . I n most o f t h e s m a l l e r a u t h o r i t i e s , f r e e - l a n c e r s 

were i n t e r v i e w e d , t h e p a n e l a d m i n i s t r a t o r i n v a r i a b l y 

b e i n g p r e s e n t , u s u a l l y accompanied by one o r two s o c i a l 

s e r v i c e s d e p a r t m e n t c o l l e a g u e s and a c o u r t l i a i s o n 

o f f i c e r and/or area manager ( i b i d , p .62). G e n e r a l l y 

s p e a k i n g , people were sought who had enough knowledge 

and c o n f i d e n c e t o d e a l w i t h b o t h t h e c o u r t and t h e l o c a l 

a u t h o r i t y , were a b l e t o work w i t h o u t s u p e r v i s i o n , and 

were open-minded r a t h e r t h a n d o c t r i n a i r e i n t h e i r 

approach. 

W i t h r e g a r d t o t r a i n i n g , Murch d i s c o v e r e d t h a t most 

a u t h o r i t i e s a r ranged an i n i t i a l b r i e f i n g meeting f o r 

pa n e l members a few weeks b e f o r e , o r a t about t h e same 

t i m e t h a t , t h e p r o v i s i o n s came i n t o f o r c e . At these 

m e e t i n g s , t h e n a t u r e o f t h e p r o v i s i o n s and t h e 

arrangements t o be f o l l o w e d were e x p l a i n e d and p r a c t i c e 
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i s s u e s sometimes d i s c u s s e d (Murch and Bader 1984, p.74). 

Most a d m i n i s t e r i n g a u t h o r i t i e s had t r i e d t o i n c l u d e a 

l e g a l element (Murch and Bader 1984 p.76). I n a d d i t i o n , 

s e v e r a l a u t h o r i t i e s had e s t a b l i s h e d s m a l l s u p p o r t groups 

f o r p a n e l members, t h e r e q u e s t f o r such groups o f t e n 

coming f r o m t h e p a n e l members themselves, e s p e c i a l l y 

when t h e y were f r e e - l a n c e ( i b i d p.75). The r o l e o f t h e 

p a n e l a d m i n i s t r a t o r and t h e i s s u e o f independence become 

r e l e v a n t h e r e . One p a n e l a d m i n i s t r a t o r made i t v e r y 

c l e a r t h a t he would n o t d i s c u s s cases, and i n another 

s i t u a t i o n , where t h e panel a d m i n i s t r a t o r was i n v o l v e d i n 

b r i n g i n g c a r e p r o c e e d i n g s , members a c t i v e l y sought her 

e x c l u s i o n f r o m a t l e a s t p a r t o f t h e i r own meetings. 

Members, f o r example, o f some o f t h e London pan e l s : 

"seemed d e t e r m i n e d t h a t GALs s h o u l d become and 
remain independent o f t h e LA and were consequently 
s e t t i n g up t h e i r own groups." ( i b i d , p.76) 

The r e g u l a t i o n s made p r o v i s i o n f o r t h e fees and 

r e a s o n a b l e expenses o f non-agency, f r e e - l a n c e s t a f f t o 

be d e f r a y e d by t h e a d m i n i s t e r i n g a u t h o r i t y . Because 

l o c a l a u t h o r i t y s t a f f were r e c r u i t e d a t L e v e l 3, i t 

c o u l d be expected t h a t l e v e l s o f payment would be based 

on t h i s , b u t i n p r a c t i c e t h e y were c a l c u l a t e d i n w i d e l y 

d i f f e r i n g ways, p r o d u c i n g w i d e l y d i f f e r i n g f i g u r e s . The 

t o p h o u r l y r a t e i n Murch's s t u d y , p a i d by a 

p r e d o m i n a n t l y r e c i p r o c a t i n g county c o u n c i l (where f r e e 

l a n c e r s would be used, one assumes, e x c e p t i o n a l l y ) was 
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£12.50, s a i d t o be a compromise between L e v e l 3 and t h e 

c u r r e n t BAAF r a t e f o r i n d e p e n d e n t s o c i a l w o r k e r s , 

r e p o r t e d t o be £15.00 per hour. The London c o n s o r t i u m 

h y b r i d p a n e l p a i d £10.50 an hour, p l u s £7.00 f o r t r a v e l 

and w a i t i n g t i m e . T h i s was based on t h e Law S o c i e t y 

r a t e f o r independent s o c i a l workers, b e l i e v e d t o be 

r e l a t e d t o L e v e l 3. However, a r u r a l county c o u n c i l 

h y b r i d p a n e l p a i d i t s members o n l y £6.38 per hour, even 

though t h i s t o o was supposed t o be based on t h e t o p 

p o i n t o f L e v e l 3, w i t h 10% added t o r e f l e c t t h e 

e x i g e n c i e s o f t h e j o b . The lo w e s t r a t e , o f £4.70, was 

p a i d by a c o u n t y c o u n c i l s o l o p a n e l , r e l a t e d t o t h e 

bottom t h r e e p o i n t s o f t h e b a s i c grade s o c i a l work s c a l e 

(Murch and Bader 1984, pp.78/80). 

R e l a t e d t o t h e q u e s t i o n o f payment was t h e m a t t e r 

o f s u p p o r t s e r v i c e s f o r GALs. Where l o c a l a u t h o r i t y 

s t a f f were concerned, i t was expected t h a t t h e i r own 

area o f f i c e s would p r o v i d e c l e r i c a l s u p p o r t and s t o r a g e 

f o r w o r k i n g case p a p e r s . F r e e - l a n c e members were 

e x p e c t e d t o make t h e i r own a r r a n g e m e n t s , b o t h f o r 

c l e r i c a l s e r v i c e s and secure s t o r a g e . The q u e s t i o n o f 

s p e c i a l l y headed notepaper arose a t t h i s e a r l y s t a g e , i t 

b e i n g r e c o g n i s e d t h a t t o w r i t e t o p a r e n t s on l o c a l 

a u t h o r i t y notepaper "would i m p l y a degree o f c o n t r o l by 

t h e l o c a l a u t h o r i t y " . T h i s p o i n t was a c c e p t e d 

c o m p l e t e l y by a l l t h o s e a d m i n i s t e r i n g s o l o and h y b r i d 

a u t h o r i t i e s , and most r e c i p r o c a t i n g a u t h o r i t i e s as w e l l , 

a l t h o u g h some had made no arrangements and two t h o u g h t 
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i t q u i t e unnecessary (Murch and Bader 1984, p.81). We 

had no s u c h a r r a n g e m e n t s i n my ( r e c i p r o c a t i n g ) 

a u t h o r i t y , and i n s i s t e d on u s i n g c o m p l e t e l y p l a i n paper. 

The t h i r d p a r t o f Murch's study looked a t t h e r o l e 

o f t h e c o u r t s . Both LAC (8 3 ) 2 1 (DHSS 1983) and t h e 

c i r c u l a r t h a t f o l l o w e d s h o r t l y a f t e r , LAC (8 4 ) 1 1 (DHSS 

1984), envisaged t h a t t h e c o u r t s would p l a y an i m p o r t a n t 

r o l e i n t h e i m p l e m e n t a t i o n o f t h e new p r o v i s i o n s . The 

e a r l i e r p a r t o f t h e s t u d y had e s t a b l i s h e d t h a t t h e 

appointment o f a g u a r d i a n d i d n o t n e c e s s a r i l y f o l l o w t h e 

making o f a s e p a r a t e r e p r e s e n t a t i o n o r d e r , and when t h e 

c o u r t c l e r k s i n t h e s t u d y were asked a b o u t t h e i r 

p o l i c i e s i n r e g a r d t o making these o r d e r s i n t h e f i r s t 

p l a c e , i t emerged t h a t p r a c t i c e v a r i e d g r e a t l y . Because 

t h e r e was no s t a t u t o r y o r j u d i c i a l guidance s u g g e s t i n g 

any c r i t e r i a , some c o u r t s assumed t h e r e would always be 

a c o n f l i c t o f i n t e r e s t , w h i l e o t h e r s seemed i n c l i n e d t o 

l i m i t p o t e n t i a l c o n f l i c t o f i n t e r e s t between p a r e n t and 

c h i l d t o c e r t a i n c a t e g o r i e s , such as l i k e l y i l l 

t r e a t m e n t o f young c h i l d r e n , o r cases where c h i l d r e n 

were beyond c o n t r o l o r i n moral danger. Another c o u r t 

c l e r k t h o u g h t s e p a r a t e r e p r e s e n t a t i o n s h o u l d be a l l o w e d 

when t h e r e was a c o n f l i c t between t h e p a r e n t and t h e 

l o c a l a u t h o r i t y , e s p e c i a l l y where t h e l o c a l a u t h o r i t y 

had been i n v o l v e d w i t h t h e f a m i l y f o r some t i m e , so t h a t 

t h e g u a r d i a n c o u l d t a k e an independent l o o k a t t h e l o c a l 

a u t h o r i t y ' s conduct. An i m p o r t a n t p a r t o f t h e problem 

was t h a t a t t h e a p p l i c a t i o n stage t h e c o u r t had v e r y 
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l i t t l e i n f o r m a t i o n about t h e case upon which t o form any 

s o r t o f j u d g e m e n t . C i r c u l a r LAC ( 8 4 ) 1 1 s t a t e d : 

" I t i s suggested t h a t J u s t i c e s ' C l e r k s and t h e 
A d m i n i s t e r i n g A u t h o r i t y l i a i s e o v e r m a t t e r s o f 
common concern i n r e l a t i o n t o t h e p a n e l s . . . i t i s 
s u g g e s t e d t h a t c o u r t s and t h e a d m i n i s t e r i n g 
a u t h o r i t y agree arrangements f o r t h e exchange o f 
i n f o r m a t i o n and any o t h e r arrangements needed t o 
enable t h e pane l t o meet t h e c o u r t ' s r equirements 
most e f f e c t i v e l y . " (DHSS 1984, paras 19-20) 

and t h e e a r l i e r c i r c u l a r had suggested involvement from 

t h e c l e r k s i n n o m i n a t i n g p o t e n t i a l panel members (DHSS 

1983, p.2, para 6 ) . 

Only e i g h t o u t o f t h e f o u r t e e n c l e r k s r e p o r t e d t h a t 

t h e y had been c o n t a c t e d w i t h r e g a r d t o e s t a b l i s h i n g t h e 

panel (Murch and Bader 1984, p.90), and o n l y two had 

been c l o s e l y i n v o l v e d . Murch's i m p r e s s i o n was t h a t most 

o f t h e c l e r k s were c o n t e n t t o leave t h e l o c a l a u t h o r i t y 

t o g e t on w i t h i t and would perhaps g e t i n v o l v e d l a t e r , 

when t h e scheme had developed. 

LAC ( 8 3 ) 2 1 (DHSS 1983) had a d v o c a t e d c o u r t 

i n v o l v e m e n t i n d e v i s i n g c l e a r l y understood procedures 

f o r a p p o i n t i n g g u a r d i a n s t o cases, w i t h t h e c o u r t making 

t h e a c t u a l s e l e c t i o n based on i n f o r m a t i o n f r o m t h e 

a d m i n i s t e r i n g a u t h o r i t y a b o u t t h e a v a i l a b i l i t y o f 

members ( i b i d , p. 3, para 1 6 ) . LAC (84) 1 1 (DHSS 1984) 

had suggested t h a t t h e a d m i n i s t e r i n g a u t h o r i t y should 

p r o v i d e t h e c o u r t s w i t h l i s t s o f panel members w i t h 

d e t a i l s o f t h e i r q u a l i f i c a t i o n s and expe r i e n c e . Murch 

found t h a t t h e amount o f i n f o r m a t i o n t h e c o u r t s h e l d 

v a r i e d a good d e a l ( o f t e n l i m i t e d t o names, addresses 
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and t e l e p h o n e numbers) and t h a t t h e s e l e c t i o n process 

most o f t e n o c c u r r e d i n one o f two ways: s e l e c t i o n 

d i r e c t l y by t h e c o u r t , and s e l e c t i o n by t h e p a n e l 

a d m i n i s t r a t o r . Courts making t h e i r own s e l e c t i o n d i d so 

i n o r d e r t o p r e v e n t t h e independence o f t h e g u a r d i a n 

b e i n g compromised; t h o s e who l e f t i t t o t h e p a n e l 

a d m i n i s t r a t o r d i d so because t h e y f o u n d t h e 

a d m i n i s t r a t i v e b u r d e n t o o g r e a t and t h e r e was some 

advantage i n u s i n g a " c l e a r i n g house" system t o ensure a 

more even d i s t r i b u t i o n o f work (Murch and Bader 1984, 

pp.70/71). I t must be s a i d t h a t f i v e o f t h e c o u r t s were 

f o l l o w i n g t h e DHSS g u i d e l i n e s i n LAC ( 8 4 ) 1 1 , and on t h e 

whole t h i s was r e a s o n a b l y s u c c e s s f u l (Murch and Bader 

1984, p.102). 

When a s k e d f o r t h e i r g e n e r a l i m p r e s s i o n s a b o u t 

g u a r d i a n s i n t h e e a r l y months o f t h e scheme, where cases 

had reached a f i n a l h e a r i n g t h e r e was "a remarkable 

consensus" from t h e c l e r k s : " t h a t b o t h r e p o r t s and t h e 

f i r s t appearance o f GALs i n c o u r t had been i m p r e s s i v e " 

( i b i d , p.107). W i t h r e g a r d t o t h e e f f e c t o f t h e new 

p r o v i s i o n s on t h e g e n e r a l conduct o f care and r e l a t e d 

p r o c e e d i n g s , a l l c l e r k s f e l t t h a t t h e o r e t i c a l l y t h e new 

p r o v i s i o n s were h e l p i n g t o s a f e g u a r d c h i l d r e n ' s 

i n t e r e s t . On t h e p r a c t i c a l s i d e , however, cases where 

g u a r d i a n s had been a p p o i n t e d t o o k l o n g e r t o complete. 

Some c o u r t s f e l t t h a t t h e e x t r a i n f o r m a t i o n a v a i l a b l e 

had confused t h e i s s u e , w h i l e o t h e r s t h o u g h t t h a t t h e 
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i n t r o d u c t i o n o f g u a r d i a n s m i g h t h e l p t o d e f u s e t h e 

a d v e r s a r i a l e l e m e n t so t h a t agreements m i g h t more 

r e a d i l y be r e a c h e d . I n a t l e a s t one c o u r t , t h e 

i n t r o d u c t i o n o f t h e system had p u t p r essure on t h e l o c a l 

a u t h o r i t y t o be more c a r e f u l i n b r i n g i n g cases t o c o u r t . 

A t t h e end o f t h e s t u d y , Murch concluded t h a t i t 

had been q u i t e an achievement t o s e t up a scheme t h a t 

was o p e r a t i o n a l i n a l l c o u r t s i n some form, i n so s h o r t 

a space o f t i m e and when p u b l i c e x p e n d i t u r e had been 

t i g h t l y c o n t r o l l e d . Many c o u r t s had been g r e a t l y 

i m p r e s s e d by t h e i n i t i a l q u a l i t y o f t h e work o f 

g u a r d i a n s ad l i t e m . 

What Murch saw as t h e problem areas were d i v e r s i t y 

o f l o c a l p o l i c y and p r a c t i c e ; and an a m b i g u i t y t h a t 

m a n i f e s t e d i t s e l f i n v a r i o u s ways. 

The d i v e r s i t y r e f l e c t e d i t s e l f i n l o c a l a u t h o r i t y 

p r a c t i c e i n t a k i n g cases t o c o u r t , r a t h e r t h a n d e a l i n g 

w i t h them i n o t h e r ways; and i n c o u r t p r a c t i c e i n making 

s e p a r a t e r e p r e s e n t a t i o n o r d e r s and i n a p p o i n t i n g 

g u a r d i a n s t h e r e a f t e r . There was d i v e r s i t y i n t h e t y p e 

o f p a n e l s t h a t had emerged, and even more c o m p l e x i t y i n 

t h e d e v e l o p m e n t o f f i n a n c i a l r e s o u r c e s , w i t h l o c a l 

a u t h o r i t i e s s t r u g g l i n g t o a v o i d e x t r a s t a f f appointments 

by s t r e t c h i n g e x i s t i n g c a p a c i t y and by e n t e r i n g i n t o 

r e c i p r o c a l arrangements w i t h neighbours which t h e y hoped 

would balance o u t ( i f n o t , t h e y would have t o make 

compensatory payments a t t h e end o f t h e f i n a n c i a l y e a r ) . 
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There was even g r e a t e r d i v e r s i t y i n t h e r a t e s o f payment 

t o f r e e - l a n c e p a n e l members. 

A l t h o u g h Murch does n o t comment d i r e c t l y on t h e 

obvious a m b i g u i t y i n an arrangement whereby a l o c a l 

a u t h o r i t y , who i s a p a r t y t o proceedings, a l s o has t h e 

r e s p o n s i b i l i t y f o r h i r i n g , f i r i n g and p a y i n g a panel o f 

persons p a r t o f whose t a s k may be t o c r i t i c i s e t h e 

a u t h o r i t y , t h e i s s u e o f "independence" i s r a i s e d i n t h e 

s t u d y i n a number o f ways. An awareness o f t h e need t o 

be seen as independent i s r a i s e d i n t h e q u e s t i o n o f 

a p p r o p r i a t e l y headed n o t e p a p e r . Perhaps even more 

o b v i o u s l y c o m p r o m i s i n g i s t h e r o l e o f t h e p a n e l 

a d m i n i s t r a t o r , e s p e c i a l i f s/he were t o d i s c u s s cases 

w i t h g u a r d i a n s o r even be r e s p o n s i b l e f o r s e l e c t i n g them 

f o r a case. There appeared t o be a m b i g u i t y a l s o t h a t 

was r e f l e c t e d i n t h e v a r i o u s models t h a t had emerged, 

w i t h " s o l o " and " h y b r i d " panels seeming t o be regarded 

as more independent by j u s t i c e s ' c l e r k s (Murch and Bader 

1984, p.115). 

A t t h e c o n c l u s i o n o f t h e s t u d y , Murch made two 

o b s e r v a t i o n s . F i r s t , he observed t h a t t h e new panels 

seemed t o have been s i t e d on t h e boundary between t h e 

c o u r t s t r u c t u r e and l o c a l a u t h o r i t y p r a c t i c e . As such, 

he p r e d i c t e d t h a t t h e y w o u l d p l a y an i n c r e a s i n g l y 

i m p o r t a n t l i a i s o n r o l e . Second, he and h i s team were 

aware t h a t what t h e y were s t u d y i n g was t h e b e g i n n i n g s o f 

a new f o r m o f c o u r t s o c i a l work s e r v i c e a t a t i m e when 
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t h e r e was renewed o f f i c i a l i n t e r e s t i n t h e i d e a o f 

F a m i l y C o u r t s ( t h e L o r d C h a n c e l l o r ' s Department and t h e 

Home O f f i c e had r e c e n t l y e s t a b l i s h e d a Family Court 

Review). C l e a r l y , t h e e s t a b l i s h m e n t o f new machinery 

f o r g u a r d i a n s ad l i t e m was p e r t i n e n t t o such an i d e a , 

and t h e new t y p e s o f panel would have t o be c o n s i d e r e d 

a l o n g w i t h t h e r o l e o f t h e D i v o r c e C o u r t W e l f a r e 

S e r v i c e , r e p o r t i n g o f f i c e r s i n a d o p t i o n , and i n - c o u r t 

c o n c i l i a t i o n s e r v i c e s . The p r o b l e m was t h a t t h e 

d i v e r s i t y and a m b i g u i t y he had i d e n t i f i e d would make t h e 

t a s k o f r a t i o n a l i s i n g a c o u r t w e l f a r e s e r v i c e more 

d i f f i c u l t . The q u e s t i o n would be b e t t e r c o n s i d e r e d when 

more i n f o r m a t i o n c o n c e r n i n g t h e most a p p r o p r i a t e and 

e f f e c t i v e t y p e o f p a n e l had emerged t h r o u g h t i m e . 

F o l l o w i n g on from t h i s i n i t i a l p i e c e o f r e s e a r c h 

i n t o t h e w o r k i n g s o f t h e new s y s t e m , Murch was t o 

u n d e r t a k e a much broader p i e c e o f r e s e a r c h c o v e r i n g t h e 

p e r i o d 1985-1989, t o l o o k a t t h e r e p r e s e n t a t i o n o f 

c h i l d r e n , n o t o n l y i n care and r e l a t e d p r o ceedings, b u t 

i n d i s p u t e d c u s t o d y and access cases as w e l l , w i t h a 

view t o r a t i o n a l i s i n g a c o u r t w e l f a r e s e r v i c e which 

would cover c h i l d r e n i n a l l c i v i l p r oceedings. The 

f i n d i n g s were r e p o r t e d i n a s e r i e s o f u n p u b l i s h e d papers 

p r e p a r e d f o r t h e Department o f H e a l t h , though a summary 

o f t h i s work, and t h e c o n c l u s i o n s reached, was p u b l i s h e d 

i n January 1990 (Murch e t a l 1990). These w i l l be 

d i s c u s s e d i n t h e n e x t c h a p t e r ( P a r t 2 ) . 
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The n e x t two vea r s - 1985-1987 
I n f o r m a t i o n about t h e n e x t stage o f development o f 

t h e g u a r d i a n ad l i t e m s y s t e m i s p r o v i d e d by t h r e e 

r e p o r t s : f i r s t l y . P a n e l s o f G u a r d i a n s ad l i t e m and 

R e p o r t i n g O f f i c e r s , which was produced i n February 1986 

by a j o i n t ADSS/ACC/AMA W o r k i n g P a r t y (ADSS 1 9 8 6 ) ; 

s e c o n d l y , G u a r d i a n s / C u r a t o r s ad l i t e m and R e p o r t i n g 

O f f i c e r s , p u b l i s h e d i n June 1986 by BASW (BASW 1986); 

and t h i r d l y , a l t h o u g h t h e f o c u s i s s l i g h t l y d i f f e r e n t . 

The P r a c t i t i o n e r ' s View o f t h e Ro l e and Tasks o f 

t h e Guardian ad l i t e m and R e p o r t i n g O f f i c e r , which was 

th e p u b l i c a t i o n i n t h e s p r i n g o f 1987 o f a re s e a r c h 

p r o j e c t u n d e r t a k e n by George Coyle (Coyle 1987). 

The ADSS/ACC/AMA O f f i c e r s ' Working Party Report 

I n November 1985, a group o f o f f i c e r s r e p r e s e n t i n g 

t h e A s s o c i a t i o n o f D i r e c t o r s o f S o c i a l S e r v i c e s , t h e 

A s s o c i a t i o n o f County C o u n c i l s and t h e A s s o c i a t i o n o f 

M e t r o p o l i t a n A u t h o r i t i e s was s e t up under t h e 

ch a i r m a n s h i p o f Mr. Andrew F o s t e r , D i r e c t o r o f S o c i a l 

S e r v i c e s f o r N o r t h Y o r k s h i r e : 

"To c o n s i d e r t h e a r r a n g e m e n t s a d o p t e d by l o c a l 
a u t h o r i t i e s i n a p p o i n t i n g R e p o r t i n g O f f i c e r s and 
G u a r d i a n s ad l i t e m , i d e n t i f y i n g i s s u e s o f 
p r o f e s s i o n a l concern, making recommendations, and 
f o r m i n g a judgement o f t h e t o t a l c o s t s o f t h e 
s e r v i c e p r o v i d e d , and proposed, i n n a t i o n a l terms." 
(ADSS 1986, p.2) 

The ADSS r e p o r t was p u b l i s h e d b e f o r e t h a t o f t h e 

BASW P r o j e c t Group i n F e b r u a r y 1986. W h i l e t h e 

s i t u a t i o n had been viewed, n a t u r a l l y enough, from t h e 
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p o i n t o f view o f t h e l o c a l a u t h o r i t i e s ( i . e . c o s t s and 

t h e burden t o t h e l o c a l a u t h o r i t y ) , i t a l s o c h a r t s some 

a d m i n i s t r a t i v e developments, examines growing concerns 

about independence and r a i s e s q u e s t i o n s about m o n i t o r i n g 

performance and d e a l i n g w i t h c o m p l a i n t s . The r e p o r t 

does n o t d e s c r i b e any methodology, so t h e exa c t sources 

o f i n f o r m a t i o n a r e u n c l e a r . 

The Working P a r t y r e p o r t e d t h a t " t h e impact o f t h e 

new arrangements has been p r o f o u n d " . Guardian ad l i t e m / 

r e p o r t i n g o f f i c e r work was t a k i n g up t o t h r e e t i m e s 

l o n g e r t h a n expected; t h e r e was an i n c r e a s i n g r e l u c t a n c e 

by l o c a l a u t h o r i t y s t a f f t o accept t h i s work because o f 

t h e heavy burden i n v o l v e d . Some managers were r e f u s i n g 

t o a l l o w s t a f f t o do i t , because adequate replacement 

arrangements were n o t a v a i l a b l e . T h i s had l e d t o a h i g h 

w i t h d r a w a l o f l o c a l a u t h o r i t y s t a f f from panel work, or 

t h e a p p o i n t m e n t o f f u l l - t i m e s t a f f s p e c i f i c a l l y f o r 

g u a r d i a n / r e p o r t i n g o f f i c e r work, o r "replacement" f i e l d 

s t a f f (ADSS 1986, p . 8 ) . The t y p e s o f panel were s t i l l 

as Murch had d e s c r i b e d , " s o l o , h y b r i d o r r e c i p r o c a t i n g " , 

b u t were now j o i n e d by a f o u r t h t y p e , t h e " c o n s o r t i u m " , 

a g r o u p o f l o c a l a u t h o r i t i e s m a k i n g s p e c i f i c 

a p p o i n t m e n t s o f f u l l - t i m e s t a f f t o u n d e r t a k e 

g u a r d i a n / r e p o r t i n g o f f i c e r work (ADSS 1986, pp.9/10). 

I n v i e w o f t h e p r e s s u r e s on s t a f f i n r e c i p r o c a l 

a r r a n g e m e n t s , one assumes t h a t t h e s e were on t h e 

d e c l i n e . 
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A l t h o u g h n o t s p e c i f i c a l l y mentioned as a new t y p e 

o f p a n e l , t h e r e p o r t a l s o m e n t i o n s t h e C h i l d r e n ' s 

S o c i e t y Guardian ad L i t e m P r o j e c t on Humberside, which 

was by t h a t t i m e i n e x i s t e n c e as p a r t o f an o t h e r w i s e 

h y b r i d p a n e l . The l o c a l a u t h o r i t y i n Humberside had 

e n t e r e d i n t o an arrangement w i t h t h e C h i l d r e n ' s S o c i e t y 

t o p r o v i d e a g u a r d i a n ad l i t e m s e r v i c e , supplemented by 

f r e e - l a n c e w o r k e r s . 

I t was found t h a t a l t h o u g h most a u t h o r i t i e s had 

c o n t a i n e d t h e c o s t s o f s e t t i n g up panels w i t h i n o r i g i n a l 

e s t i m a t e s , t h e a c t u a l r u n n i n g c o s t s were f a r h i g h e r t h a n 

expected. An i n c r e a s i n g r e a d i n e s s by t h e c o u r t s t o 

a p p o i n t g u a r d i a n s was observed; cases t o o k l o n g e r t h a n 

a n t i c i p a t e d ; t h e c o s t s f o r a d m i n i s t r a t i o n o f t h e scheme, 

e s p e c i a l l y where t r a i n i n g and c o n s u l t a t i o n was p r o v i d e d , 

were h i g h e r t h a n e x p e c t e d ; t h e s h i f t f r o m l o c a l 

a u t h o r i t y t o f r e e - l a n c e s t a f f had c o s t i m p l i c a t i o n s ; as 

had t h e need t o r e p l a c e l o c a l a u t h o r i t y s t a f f when panel 

members were engaged on g u a r d i a n / r e p o r t i n g o f f i c e r work 

(ADSS 1986, p . 8 ) . 

W i t h r e g a r d t o r e c r u i t m e n t and s e l e c t i o n , t h e 

s t i p u l a t i o n i n t h e o r i g i n a l c i r c u l a r t h a t members sho u l d 

be persons o f " s u i t a b l e e x p e r i e n c e " had l e d t o d i f f e r i n g 

d e f i n i t i o n s and panels which d i d n o t always c o n t a i n a 

s u f f i c i e n t range o f s k i l l s (such as knowledge o f e t h n i c 

m i n o r i t i e s ) . Some pane l members had been a p p o i n t e d 

w i t h o u t a p r o p e r i n t e r v i e w and, a l t h o u g h some s e l e c t i o n 

procedures had been undertaken by a p a n e l , i n o t h e r s t h e 
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m a t t e r had been l e f t l a r g e l y i n t h e hands o f t h e l o c a l 

a u t h o r i t y (ADSS 1986, p.11). 

The Working P a r t y f e l t t h a t e x i s t i n g t r a i n i n g 

d i d n o t cover t h e f u l l range o f s k i l l s needed, and t h a t 

arrangements f o r p r o v i d i n g e s s e n t i a l p r o f e s s i o n a l a d v i c e 

and s u p p o r t i n t h e form o f c o n s u l t a t i o n and access t o 

r e l e v a n t l i t e r a t u r e ) v a r i e d from t h e comprehensive t o 

t h e v i r t u a l l y n o n - e x i s t e n t . Both members and panels 

were o f t e n i s o l a t e d f r o m one a n o t h e r , and l a c k e d a 

c o r p o r a t e i d e n t i t y (ADSS 1986, p.11). 

Payment r a t e s v a r i e d from £4.00 t o £16.00 per hour. 

A l t h o u g h , as i n Murch's r e s e a r c h , t h e r a t e was supposed 

t o have been based on L e v e l 3, t h e c a l c u l a t i o n s had been 

made i n w i d e l y d i f f e r i n g ways and d i d n o t always r e f l e c t 

t h e f a c t t h a t f r e e - l a n c e panel members d i d n o t have 

p e n s i o n , s i c k pay and h o l i d a y cover, nor t h a t t h e work 

was u n p r e d i c t a b l e and c a s u a l . 

Three a s p e c t s o f t h e system t h a t Murch d i d n o t 

address, b u t which were c o n s i d e r e d by t h e ADSS group, 

were m o n i t o r i n g o f g u a r d i a n s ' work, how t o d e a l w i t h 

c o m p l a i n t s and g r i e v a n c e s , and how t o remove people from 

t h e p a n e l . Some f o r m o f p r o f e s s i o n a l m o n i t o r i n g , 

o v e r s i g h t and q u a l i t y c o n t r o l was f e l t by t h e wo r k i n g 

p a r t y t o be e s s e n t i a l " i n t h e i n t e r e s t s o f p u b l i c and 

p r o f e s s i o n a l a c c o u n t a b i l i t y " (ADSS 1986, p.13). Since 

g u a r d i a n s / r e p o r t i n g o f f i c e r s p r o v i d e d a d i r e c t and 

c o n f i d e n t i a l s e r v i c e t o t h e c o u r t s , however, i t was 
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d i f f i c u l t t o see how t h e l o c a l a u t h o r i t y c o u l d m o n i t o r 

t h e i r work w i t h o u t d e v i s i n g s p e c i a l procedures f o r d o i n g 

so. A w r i t t e n procedure was a l s o needed f o r d e a l i n g 

w i t h c o m p l a i n t s and w i t h removal from t h e p a n e l , t h a t 

would i n v o l v e an independent element. 

The w o r k i n g p a r t y made v a r i o u s o b s e r v a t i o n s about 

c o u r t p r a c t i c e , n o t i n g c o n t i n u i n g d i v e r s i t y b o t h i n t h e 

r a t e s o f s e p a r a t e r e p r e s e n t a t i o n o r d e r s and i n t h e 

a p p o i n t m e n t o f g u a r d i a n s . Some c o u r t s t o o k 

r e s p o n s i b i l i t y f o r choosing and a p p o i n t i n g members t o 

c a s e s , w h i l e many r e l i e d on t h e l o c a l a u t h o r i t y t o 

produce a name (ADSS 1986, p.15). Some c o u r t s had n o t 

been s u f f i c i e n t l y c o n s u l t e d ; some c o u r t s had been 

r e l u c t a n t t o become i n v o l v e d . 

L i k e M urch, t h e w o r k i n g p a r t y f e l t t h a t 

independence was compromised by t h e p o s i t i o n o f t h e 

panel c o - o r d i n a t o r , e s p e c i a l l y i f s/he was a t t a c h e d t o 

mainstream c h i l d c are a c t i v i t i e s w i t h i n t h e a u t h o r i t y ; 

and i f a d m i n i s t r a t i v e arrangements, such as t h e use o f 

a p p r o p r i a t e l y headed n o t e p a p e r , were n o t a d o p t e d . 

Perhaps more f u n d a m e n t a l l y , t h e r e c u r r e n t theme 

t h r o u g h o u t t h e r e p o r t i s t h a t t h e independence o f panel 

members i s i n c o m p a t i b l e w i t h t h e l o c a l a u t h o r i t i e s ' 

r e s p o n s i b i l i t y t o h i r e , f i r e , pay, t r a i n and m o n i t o r 

them. 

D e s p i t e r e c o g n i s i n g t h a t r a d i c a l a l t e r n a t i v e s t o 

t h e p r e s e n t scheme l a y o u t s i d e i t s terms o f r e f e r e n c e . 
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the working p a r t y put forward several ideas (ADSS 1986, 
p.l8) : 
1. panel membership t o be supplied by a voluntary 

o r g a n i s a t i o n , w i t h l o c a l a u t h o r i t y finance; 
2. e s t a b l i s h s p e c i a l l y r e c r u i t e d , independent panel 

a d m i n i s t r a t i o n p a i d by, b u t separate from, 
mainstream l o c a l a u t h o r i t y s t r u c t u r e ; 

3. a r e g i o n a l p a r t n e r s h i p arrangement between l o c a l 
a u t h o r i t i e s and a vo l u n t a r y agency, i n v o l v i n g the 
f u l l - t i m e secondment of s t a f f . 
However, i t s main recommendation was l i n k e d w i t h a 

s o l u t i o n t h a t was possible w i t h i n the e x i s t i n g l e g a l 
framework; namely, t h a t the panel's independence would 
be best served by the l o c a l a u t h o r i t y delegating as many 
f u n c t i o n s as p o s s i b l e : h i r i n g , f i r i n g , t r a i n i n g , 
m o n i t o r i n g , i n v e s t i g a t i n g c o m p l a i n t s , t o an a d v i s o r y 
group. The suggested membership would i n c l u d e 
r e p r e s e n t a t i v e s from h i g h e r e d u c a t i o n , t h e c o u r t s , 
s o l i c i t o r s , p robation, the administering a u t h o r i t y and 
the guardian ad l i t e m panel. Possible disadvantages 
were t h a t such a group might be expensive, cumbersome, 
w i t h a mix of advisory and executive f u n c t i o n s and not 
guaranteed t o secure independence since i t s powers could 
be withdrawn by the administering a u t h o r i t y (ADSS 1986, 
p.17). 

Other recommendations were t h a t payment l e v e l s t o 
f e e - a t t r a c t i n g guardians/reporting o f f i c e r s must r e f l e c t 
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the s p e c i a l nature of the work and the high p r o f e s s i o n a l 
standards demanded; t h a t panel members must be given 
access t o p r o f e s s i o n a l counsel, support and 
a d m i n i s t r a t i v e arrangements t h a t d i d n o t compromise 
t h e i r independence; t h a t i n d u c t i o n and subsequent 
t r a i n i n g was v i t a l ; t h a t a c l e a r w r i t t e n scheme dealing 
w i t h complaints, removal from the panel and appeals was 
necessary f o r every p a n e l ; t h a t c o u r t s were t o be 
encouraged and enabled t o p l a y t h e i r f u l l r o l e i n 
appointing members both t o the panel and t o i n d i v i d u a l 
cases. 

Neither Murch's study nor the ADSS r e p o r t give 
a c t u a l f i g u r e s as t o how many l o c a l a u t h o r i t i e s i n 
England and Wales began w i t h r e c i p r o c a l agreements and 
changed t o other types of panel as time went on. The 
ADSS speaks of a "tr e n d " towards using free-lance s t a f f , 
caused by the time-consuming nature of the work and 
reluctance on the p a r t of management t o deploy s t a f f i n 
t h i s way. No r t h Y o r k s h i r e disengaged i t s e l f from 
r e c i p r o c a l arrangements w i t h Durham and Cleveland w i t h i n 
a few months because o f management c o n f l i c t s , and 
adopted the "solo" model, w i t h some probation o f f i c e r s 
doing adoption work. I n Durham, area managers made f i r m 
s t i p u l a t i o n s t h a t panel members were t o take only one 
case a t a time. 

D e s p i t e t h e absence o f a c t u a l f i g u r e s , t h e 
preoccupations of the ADSS r e p o r t r e f l e c t the trend 
towards f r e e - l a n c e members, because th e c r e a t i o n of 
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systems f o r the appo i n t i n g , t r a i n i n g and monitoring of 
panel members who are supposed t o be independent of the 
a d m i n i s t r a t i o n o n l y becomes p e r t i n e n t once the 
a d m i n i s t r a t i o n begins t o have d i r e c t r e s p o n s i b i l i t y . I n 
r e c i p r o c a l arrangements, appointment t o the panel and 
t r a i n i n g , a t l e a s t , c o u l d be s a f e l y l e f t t o the 
employing a u t h o r i t y ( i t was i n Durham) and where the 
performance of an i n d i v i d u a l member was i n question, i t 
could be assumed t h a t the administering a u t h o r i t y had 
some redress by v i r t u e of access t o the hierarchy of the 
employing a u t h o r i t y , though t h i s i t s e l f does not exactly 
enhance t h e p r o f e s s i o n a l autonomy of the person 
concerned. The need f o r a f a i r procedure f o r complaints 
and removal from the panel also becomes more c r u c i a l 
when people are dependent on panel work f o r t h e i r 
l i v e l i h o o d , and no l o n g e r have the s e c u r i t y of a 
s a l a r i e d post. 

The system suggested by the ADSS group, whereby the 
l o c a l a u t h o r i t y could distance i t s e l f from the panel was 
an a d v i s o r y group, t h e shortcomings o f which were 
acknowledged. Although the group described them as 
" r a d i c a l a l t e r n a t i v e s " , the suggestions put forward f o r 
an a l t e r n a t i v e panel s t r u c t u r e a c t u a l l y kept 
r e s p o n s i b i l i t y w i t h i n the l o c a l a u t h o r i t y , which made 
t r u e independence somewhat questionable. Even i n a 
pa r t n e r s h i p arrangement between a voluntary agency and 
the l o c a l a u t h o r i t y , the a u t h o r i t y would s t i l l hold the 
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purse s t r i n g s ; and i t i s d i f f i c u l t t o see how " s p e c i a l l y 
r e c r u i t e d independent panel a d m i n i s t r a t i o n " t h a t i s 
s t i l l paid f o r by the l o c a l a u t h o r i t y could be, and be 
seen t o be, independent. 
The BASW Project Group Report "Guardians, Curators and 
Reporting O f f i c e r s " 
(Note: "Curators" are appointed i n Scotland t o perform a 
guardian ad l i t e m r o l e i n adoption.) 

BASW's r e p o r t was published i n June 1986. I t was 
based on a sh o r t questionnaire sent out t o a l l 70 panel 
a d m i n i s t r a t o r s i n England and Wales; the response r a t e 
was 83%. BASW's working p a r t y reported: 

"Shortage of resources has undoubtedly influenced 
the composition of the panels, as administering 
a u t h o r i t i e s have been placed under c o n s i d e r a b l e 
pressure t o f u l f i l l t h e i r s t a t u t o r y o b l i g a t i o n s as 
cheaply as possible". (BASW 1986, p.12) 
The r e p o r t speaks of the breakdown of r e c i p r o c a l 

arrangements, o r i g i n a l l y popular i n t h e North and 
Midlands because o f t h e i r apparent cheapness. One 
reason was the d i f f i c u l t y of achieving p a r i t y of work 
load from one area t o another, w i t h d i f f e r e n t c h i l d care 
p o l i c i e s and r a t e s of reception i n t o care. Another was 
the s t r a i n put on area teams, l e f t f o r periods of time 
by t h e i r more senior s t a f f without any e f f e c t i v e cover, 
and resentment from the s t a f f themselves who were t a k i n g 
on t h i s burden w i t h o u t any a d d i t i o n a l reward. There was 
also concern t h a t scarce resources were being d i v e r t e d 
away from work w i t h c h i l d r e n and f a m i l i e s t o subsidise 
the panels (BASW 1986, p.12). 
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By mid-1986, my own a u t h o r i t y , Durham, which s t i l l 
had a r e c i p r o c a l arrangement w i t h C l e v e l a n d , was 
e x p e r i e n c i n g d i f f i c u l t i e s i n b a l a n c i n g t h e demand. 
Although the panel, composed of Durham s o c i a l workers, 
was q u i t e l a r g e (about t h i r t y ) , r e s t r i c t i o n s placed on 
them by management, coupled w i t h Cleveland's more c o u r t -
o r i e n t e d c h i l d care p o l i c i e s , had l e d t o an ever 
i n c r e a s i n g w a i t i n g l i s t i n Cleveland. To address t h i s 
d i f f i c u l t y , t h ree panel members, of whom I was one, from 
d i f f e r e n t area teams, were seconded t o f u l l - t i m e 
guardian ad l i t e m d u t i e s , i n i t i a l l y f o r one year, and 
three a d d i t i o n a l " p e r i p a t e t i c " posts were created t o 
provide cover i n our absence. I t was p a r t of the 
r e c i p r o c a l arrangement t h a t i f t h e r e was a g r e a t e r 
demand on one s i d e t h a n t h e o t h e r , t h e a d d i t i o n a l 
expense would be met by the a u t h o r i t y making greater use 
of the s e r v i c e , so these posts were i n d i r e c t l y paid f o r 
by Cleveland. 

The BASW survey provided the f u l l e s t i n f o r m a t i o n t o 
date on t h e c o m p o s i t i o n o f panels and c l e a r l y 
i l l u s t r a t e d the lack of an o v e r a l l plan, inasmuch as 
there appeared t o be l i t t l e r e l a t i o n s h i p between panel 
s i z e , t h e p o p u l a t i o n served, and a c t u a l / p o t e n t i a l 
workload (BASW 1986, p.16). While i t could be argued 
t h a t i t had been d i f f i c u l t t o forecast the demand at 
f i r s t because o f t h e d i s c r e t i o n a r y n a t u r e of the 
p r o v i s i o n s , i t c o u l d be hoped t h a t by t h i s t i me a 
p a t t e r n of use of guardians i n p a r t i c u l a r court areas 
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could be discerned. The information suggested t h a t 
there were approximately 3,500 panel members i n t o t a l , 
but t h a t only 1,206 were a c t i n g i n care and r e l a t e d 
proceedings, 1,415 were a c t i n g i n adoption only, and 179 
were u n s p e c i f i c as t o what they were doing. Of the 
s i x t y panels t h a t r e p l i e d , j u s t over h a l f (31) were 
" h y b r i d " , 15 were " r e c i p r o c a l " (these were mainly i n the 
Nor t h ) , and 14 were "solo". 

The BASW p r o j e c t group made r e f e r e n c e t o t h e 
o r i g i n a l c i r c u l a r (DHSS 1983), which had advised on the 
need t o have balanced membership of panels (the "range 
of s k i l l s " r e f e r r e d t o i n the ADSS r e p o r t ) , t h a t i s , 
s o c i a l workers drawn from l o c a l a u t h o r i t i e s , probation 
o f f i c e r s , v o l u n t a r y c h i l d care agencies and f e e -
a t t r a c t i n g members. The BASW group advocated t h i s mix 
as being the one t h a t o f f e r e d the greatest choice t o the 
courts and, t h e r e f o r e , the best service t o safeguard the 
i n d i v i d u a l c h i l d (BASW 1986, p.24). I t was noted t h a t 
many panel members had not been i n t e r v i e w e d or 
adequately b r i e f e d about what the job would e n t a i l , and 
the group f e l t t h a t prospective panel members should be 
fo r m a l l y interviewed, n o t i f i e d of the outcome and, i f 
appointed, sent an o f f i c i a l l e t t e r s t a t i n g the terms of 
t h e i r membership. 

The BASW study states t h a t " t r a i n i n g cannot t u r n a 
person i n t o a Guardian ad l i t e m or Reporting O f f i c e r " 
(BASW 1986, p.41), implying t h a t relevant experience was 
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a p r e - r e q u i s i t e f o r the job, and has more t o say about 
the knowledge and s k i l l s necessary t o carry out the r o l e 
of guardian ad l i t e m (which w i l l be discussed i n Chapter 
7) t h a n about t h e r e s p o n s i b i l i t i e s of a d m i n i s t e r i n g 
a u t h o r i t i e s t o provide t r a i n i n g . I t recognised the 
i s o l a t i o n o f panel members, and noted t h a t support 
groups were beginning t o form. I t was recommended t h a t 
i n a d d i t i o n t o these, members should have access t o 
independent l e g a l advice and t o independent professional 
consultants. 

The s i n g l e most worrying issue f o r panel members 
was delay. There are many causes of delay i n court 
procedure, but those d i r e c t l y r e l a t i n g t o guardians were 
delay i n being appointed i n the f i r s t place (some courts 
by now had w a i t i n g l i s t s ) and delay caused by the time 
taken t o prepare the r e p o r t . Except where delay was 
being used c o n s t r u c t i v e l y f o r the b e n e f i t of the c h i l d , 
f o r example, by undertaking a proper assessment or by 
t r y i n g out some new course of a c t i o n , a delay t h a t 
caused the case t o be decided on the passage of time 
r a t h e r t h a n t h e f a c t s would be b o t h u n j u s t and 
p s y c h o l o g i c a l l y damaging. This problem of delay was 
also i d e n t i f i e d by Murch i n a working paper The length 
of care proceedings (Murch and M i l l s 1987), which he 
describes as a "spin o f f " from h i s wider i n v e s t i g a t i o n 
of c h i l d r e n ' s r e p r e s e n t a t i o n i n c i v i l proceedings. He 
found t h a t delay i n the appointment of a guardian, which 
c o u l d be as much as f i v e months, was g e n e r a l l y 
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associated w i t h those areas (the North East was chosen 
s p e c i f i c a l l y as p a r t of t h e study) which s t i l l had 
r e c i p r o c a l arrangements. 

The f i n d i n g s o f t h e BASW group r e l a t i n g t o 
d i v e r s i t y i n l e v e l s of pay t o f e e - a t t r a c t i n g members, i n 
court p r a c t i c e i n the making of orders both f o r separate 
re p r e s e n t a t i o n and the appointment of guardians, i n the 
degree of involvement by the co u r t s , echoed the f i n d i n g s 
of both Murch and the ADSS. I n common w i t h the ADSS 
stu d y , t h e BASW group advocated t h a t t h e t r a i n i n g , 
appointment and removal of panel members should be de a l t 
w i t h by an advisory group, t h a t the panel administrator 
should not have c o n f l i c t i n g c h i l d care r e s p o n s i b i l i t i e s 
w i t h i n t h e a d m i n i s t e r i n g a u t h o r i t y , and t h a t t he 
gua r d i a n ad l i t e m f u n c t i o n s o f the l o c a l a u t h o r i t y 
should be r e f l e c t e d i n the p r o v i s i o n of i d e n t i t y cards, 
separate s t o r a g e o f documents, a p p r o p r i a t e l y headed 
notepaper, e t c . I t recognised the d i f f i c u l t i e s of the 
a d m i n i s t e r i n g a u t h o r i t y i n m o n i t o r i n g t h e work and 
c o n t r o l l i n g " q u a l i t y " , but r a t h e r than have the advisory 
group take on t h i s task as w e l l , favoured a c c r e d i t a t i o n 
v i a : 

"the establishment of an approved s o c i a l worker 
( c h i l d care) and the p r o v i s i o n of the s p e c i a l i s t 
t r a i n i n g necessary. This i s i n r e c o g n i t i o n of the 
f a c t t h a t a s o c i a l work q u a l i f i c a t i o n i s a 
necessary but not s u f f i c i e n t q u a l i f i c a t i o n f o r the 
panel member's task." (BASW 1986, p.58) 
I t s core recommendation, however, was: "the 

establishment of an independent a d m i n i s t r a t i v e s t r u c t u r e 
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f o r panels". Possible models were: the independent 
prosecution s e r v i c e ; the child r e n ' s r e g i o n a l planning: 
committees; i n d e p e n d e n t l y funded r e g i o n a l s p e c i a l i s t 
u n i t s , d e a l i n g w i t h panel work; c o n t r a c t i n g o ut t o 
r e p u t a b l e v o l u n t a r y agencies; d i v o r c e c o u r t w e l f a r e 
( s u i t a b l y amended i n t i t l e and b r i e f ) ; but p r e f e r a b l y : 

"The e s t a b l i s h m e n t o f independent, s e p a r a t e l y 
funded r e g i o n a l s p e c i a l i s t u n i t s which c o u l d 
h o p e f u l l y be developed alongside f a m i l y courts i f 
and when they are established." (BASW 1986) 

The Research Project of George Coyle 
I n March 1987, George Coyle, an independent s o c i a l 

worker and guardian ad l i t e m , published h i s research 
p r o j e c t under the auspices of Barnardo's Research and 
Development S e c t i o n . The concerns h i g h l i g h t e d i n 
Murch's study r e l a t i n g t o the d i v e r s i t y of l o c a l 
p r a c t i c e and the ambiguity of the guardian ad l i t e m r o l e 
l e d Coyle t o design h i s own research p r o j e c t t o examine 
the r o l e , tasks and p r a c t i c e of guardians ad l i t e m / 
r e p o r t i n g o f f i c e r s . The data was t o be c o l l e c t e d using 
a computerised questionnaire from guardians a l l over the 
country. The response r a t e was only 32%, which i s low, 
but was explained by the author on the grounds t h a t the 
questionnaire had been e x c e p t i o n a l l y long! He had also 
i n t e r v i e w e d i n d i v i d u a l s from i n t e r e s t e d and r e l a t e d 
a gencies, such as BASW, BAAF, t h e C h i l d r e n ' s Legal 
Centre and IRCHIN. While most of t h e study i s 
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concentrated upon the pro f e s s i o n a l aspects of the r o l e , 
i t makes some sugg e s t i o n s f o r an a l t e r n a t i v e panel 
s t r u c t u r e . 

Published only nine months a f t e r the BASW survey, 
i t i s n o t s u r p r i s i n g t h a t t h e p i c t u r e had changed 
l i t t l e , w i t h most panels (75%) of the "hybrid" v a r i e t y , 
now c o n t a i n i n g a m i x t u r e of l o c a l a u t h o r i t y s o c i a l 
workers, probation o f f i c e r s , voluntary agency s t a f f and 
self-employed people. The m a j o r i t y had been p r a c t i s i n g 
as q u a l i f i e d s o c i a l workers f o r at l e a s t s i x years, w i t h 
16% having a t l e a s t 16 years' experience. F i f t y - f o u r 
per cent of the sample were employed f u l l - t i m e i n e i t h e r 
a s t a t u t o r y or v o l u n t a r y agency, 14% pa r t - t i m e , and of 
which a quarter combined guardian ad l i t e m d u t i e s w i t h 
o t h e r commitments. Twenty-nine per cent were s e l f 
employed (Coyle 1987, p.16). 

The study revealed t h a t some of the recommendations 
of the previous studies were beginning t o be put i n t o 
e f f e c t , such as t h e e s t a b l i s h m e n t of c o m p l a i n t and 
dismissal procedures, though these were not widespread 
(fewer than h a l f the respondents said they had one) 
(Coyle 1987, p.20), and there was some vagueness about 
who had a c t u a l l y set i t up ( i b i d , p.21). Only the 
second group, the i n t e r e s t e d agencies, responded t o the 
question on monitoring; they a l l agreed i t was desirable 
but d i f f i c u l t t o achieve. One suggestion, somewhat 
overworked by t h i s time, was t h a t : 
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"an advisory group or committee could be set up t o 
t r y t o encourage and monitor feed-back from courts, 
c l i e n t s and other agencies" ( i b i d , p. 57) 

and indeed t h i s group could address a l l aspects of the 
panel and the guardian ad l i t e m ' s work. 

Both the i n d i v i d u a l guardians and the i n t e r e s t e d 
agencies f e l t t h a t the major c o n s t r a i n t s t h a t influenced 
the e f f e c t i v e n e s s of the guardian ad l i t e m / r e p o r t i n g 
o f f i c e r system were the lack of resources and of an 
independent a d m i n i s t r a t i v e base. Coyle's recommendation 
was the establishment of a n a t i o n a l and/or regi o n a l 
system of g u a r d i a n / r e p o r t i n g o f f i c e r u n i t s , funded by 
and accountable t o the Lord Chancellor's Department, 
overseen, monitored and supported by Standing Advisory 
Committees. Coyle envisaged t h a t these u n i t s would 
cover several s o c i a l services departments and courts, 
accommodating upwards of 40-150 c o n t r a c t g u a r d i a n s / 
r e p o r t i n g o f f i c e r s of various kinds, i n c l u d i n g some on 
secondment f o r l i m i t e d p e r i o d s from s o c i a l s e r v i c e s 
departments and v o l u n t a r y agencies. The s t a n d i n g 
advisory committee would be responsible, along w i t h the 
u n i t d i r e c t o r , f o r s e l e c t i o n , complaints, d i s c i p l i n e , 
d i s m i s s a l , e t c . They would also have a t r a i n i n g and 
research r o l e and could develop a s p e c i a l i s t s o c i a l work 
consultancy service t o s o c i a l services departments, etc. 
Apart from a core group of senior/consultant guardians, 
a l l appointments were t o be f o r three years only. He 
does n o t say whether these would be p h y s i c a l or 
r e p r e s e n t a t i o n a l u n i t s ; t h e scheme i m p l i e s q u i t e a 
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h i e r a r c h i c a l bureaucracy and c o n s i d e r a b l e government 
expenditure. 

By 1987, what had begun as a rudimentary scheme f o r 
p r o v i d i n g c o u r t s w i t h guardians should they choose t o 
appoint one, had developed considerably. Perhaps the 
most important p o i n t t o emerge was t h a t , despite the 
f a c t t h a t the involvement of a guardian might make the 
proceedings much longer, on the whole, courts appeared 
t o l i k e them, enough, a t any r a t e , t o make considerable 
impact on the a v a i l a b l e supply i n some parts of the 
c o u n t r y . The c o n f l i c t i n g demands o f gua r d i a n and 
mainstream work had l e d very q u i c k l y t o a decline i n 
r e c i p r o c a l arrangements, an increased use of non-agency 
or free-lance guardians and a t r e n d towards h y b r i d or 
solo panels. Now t h a t they had t o manage t h i s new 
ser v i c e themselves, r a t h e r than being able t o leave much 
of t h e t a s k t o t h e i r r e c i p r o c a t i n g c o l l e a g u e s , the 
a d m i n i s t e r i n g a u t h o r i t i e s were faced w i t h a novel 
management problem; how could they ensure an e f f i c i e n t 
system, using people of the r i g h t p r o f e s s i o n a l c a l i b r e , 
who were supposed t o be "independent" of them a t the 
same time? 

The need f o r an independent s t r u c t u r e began t o be 
recognised, not only by guardians, but by the l o c a l 
a u t h o r i t i e s as w e l l . Not only d i d the present scheme 
place them i n an impossible p o s i t i o n e t h i c a l l y , but the 
p r o v i s i o n of a guardian ad l i t e m s e r v i c e , which had been 
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impossible t o provide a t "zero cost", had t o compete f o r 
resources w i t h a l l t h e i r other r e s p o n s i b i l i t i e s as w e l l . 
The problem was t h a t , although i t was very easy t o 
i d e n t i f y the g u i d i n g p r i n c i p l e s , such as i n the BASW 
re p o r t ' s core recommendation, i t was very d i f f i c u l t i n 
p r a c t i c e t o i d e n t i f y a more appropriate agency t o take 
i t on. W i t h some form o f f a m i l y c o u r t system i n 
p r o s p e c t a t t h a t s t a g e , i t was a l s o i m p o r t a n t t o 
c o n s i d e r ways o f i n t e g r a t i n g t h e gua r d i a n ad l i t e m 
s e r v i c e w i t h the cou r t welfare service and, indeed, the 
O f f i c i a l S o l i c i t o r ' s Department. This department i s not 
mentioned i n t h e r e p o r t s , perhaps because o f i t s 
separate h i s t o r i c a l e v o l u t i o n , perhaps because of doubts 
about the p r o f e s s i o n a l q u a l i f i c a t i o n s of i t s members. 
That i t might have some p a r t t o play, however, was 
recognised by White and Lowe, who w r i t e : 

" I t seems d i f f i c u l t t o avoid the conclusion t h a t 
i d e a l l y a body having both l e g a l and s o c i a l work 
s k i l l s , combining the independence of the O f f i c i a l 
S o l i c i t o r and the Court Welfare Service, should 
e x i s t f o r the representation of c h i l d r e n i n a l l 
cour t s and throughout the country. This department 
s h o u l d p r o v i d e a c o n s i s t e n t s t a n d a r d of 
re p r e s e n t a t i o n f o r c h i l d r e n i n the co u r t s , w i t h 
support and supervision f o r i n d i v i d u a l guardians, 
q u i t e d i f f e r e n t from the i s o l a t i o n of the panel 
guardians i n the n a t i o n a l network. Regional o f f i c e s 
of the O f f i c i a l S o l i c i t o r , working c l o s e l y w i t h the 
co u r t w e l f a r e s e r v i c e , perhaps expanded by those on 
th e p anels of g u a r d i a n s , might p r o v i d e an 
a p p r o p r i a t e s t r u c t u r e . " (White and Lowe 1986, 
p.216) 

The authors admit the p r a c t i c a l d i f f i c u l t i e s of such a 
p r o p o s a l , however, s i n c e r e s p o n s i b i l i t y i s d i v i d e d 
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between t h e Lord C h a n c e l l o r ' s Department, t h e Home 
O f f i c e and the DHSS. 
New government g u i d e l i n e s f o r panel admi n i s t r a t o r s 

Although the government was u n w i l l i n g t o consider 
any r a d i c a l a l t e r n a t i v e s t o the e x i s t i n g arrangements, 
i t d i d address some aspects of the management conundrum 
i n a guide f o r panel a d m i n i s t r a t o r s . Panel 
A d m i n i s t r a t i o n : a Guide t o the Admi n i s t r a t i o n of Panels 
of Guardians ad l i t e m and Reporting O f f i c e r s , which was 
published i n J u l y 1988 (DHSS 1988). The aim of the 
Guide, which was not mandatory, was t o give advice on 
panel management, t o encourage good p r a c t i c e and t o 
complement the e x i s t i n g guidance i n c i r c u l a r s LAC (83)21 
(DHSS 1983) and LAC (86)2 (DHSS 1986). I n p a r t i c u l a r , 
the p o t e n t i a l f o r guardians being compromised by t h e i r 
l i n k s w i t h the l o c a l a u t h o r i t y was recognised: 

"There i s c o n s i d e r a b l e concern among panel co
or d i n a t o r s and guardians ad l i t e m and r e p o r t i n g 
o f f i c e r s t o ensure t h a t t h e i r independence i s not 
prejud i c e d by t h e i r l i n k s w i t h the administering 
a u t h o r i t i e s , which, wearing another h a t , are 
p a r t i e s t o the large m a j o r i t y of cases reported 
on." (DHSS 1988, para 1.7) 
The Guide acknowledged t h a t there were c o n f l i c t i n g 

p r i n c i p l e s inherent i n p r o v i d i n g a service t o the c h i l d 
and court as one independent of the l o c a l a u t h o r i t y , 
when the l o c a l a u t h o r i t y was responsible f o r managing 
t h a t service i t s e l f . To a large extent, the a u t h o r i t y 
would need t o r e l y on the i n t e g r i t y of the panel co
or d i n a t o r and of panel members ( i b i d , para 1.12), but 
o t h e r safeguards were necessary. Three major 
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suggestions were made: f i r s t , the guide acknowledges the 
ambiguous p o s i t i o n of the panel a d m i n i s t r a t o r ( c a l l e d 
" c o - o r d i n a t o r " i n t h e guide) , who needs t o take 
p a r t i c u l a r care t o c a r r y o ut h i s or her f u n c t i o n s 
independently of the c h i l d care a c t i v i t i e s of the s o c i a l 
services department, and t o express views t h a t can on 
occasion d i f f e r from the p o l i c y of the s o c i a l services 
department and t h e l e g a l department i n p a r t i c u l a r 
matters (DHSS 1988, para 2.7). I t i s not p a r t of 
his/her r o l e t o a l l o c a t e a guardian t o a case, and 
procedure f o r making the a v a i l a b i l i t y of guardians known 
t o the c o u r t should recognise t h i s ; i t i s f o r the court 
t o decide which person should serve i n t h a t capacity 
(DHSS 1988, para 4.1). 

Secondly, because i t would c l e a r l y place the panel 
co- o r d i n a t o r i n an i n v i d i o u s p o s i t i o n were s/he t o be 
consulted by guardians about i n d i v i d u a l cases, the guide 
suggested t h a t t h e a d m i n i s t e r i n g a u t h o r i t y should 
appoint a s o c i a l work consultant or a senior guardian ad 
l i t e m f o r t h i s purpose, as w e l l as t o p r o v i d e 
p r o f e s s i o n a l a dvice t o t h e panel c o - o r d i n a t o r (DHSS 
1988, (para 2.11). I n t h i s event, the guardian would 
become an employee of the administering a u t h o r i t y when 
t a k i n g on these d u t i e s , and would t h e r e f o r e be precluded 
from t a k i n g on g u a r d i a n ad l i t e m cases i n t h a t 
a u t h o r i t y . I t i s hard t o see, t h e n , how such an 
arrangement would work o u t s i d e a co n s o r t i u m or an 
arrangement w i t h a v o l u n t a r y agency. 
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T h i r d l y , a d o p t i n g t h e suggestion o r i g i n a l l y put 
forward i n . the ADSS r e p o r t , the l o c a l a u t h o r i t y should 
consider s e t t i n g up an advisory group, i n v o l v i n g senior 
r e p r e s e n t a t i v e s of the l o c a l a u t h o r i t y and "others", but 
e s p e c i a l l y representatives of the courts, whose vested 
i n t e r e s t i n t h e s e r v i c e t h e guide i s anxious t o 
r e i n f o r c e . I t s primary f u n c t i o n would be t o provide a 
l i n k between administering a u t h o r i t i e s , the courts, and 
others, and t o give advice and guidance about s e l e c t i o n , 
re-appointment, complaints and t r a i n i n g , w i t h i n d i v i d u a l 
members p a r t i c i p a t i n g i n such a c t i v i t i e s as s e l e c t i o n 
and review of performance (DHSS 1988, paras 2.14, 2.15). 

A l t h o u g h the; guide d i d aim t o enhance the 
independence of panel members by making suggestions t h a t 
would distance the management of the panel from the 
adm i n i s t e r i n g a u t h o r i t y , i t s other major concern was 
w i t h i m p r o v i n g and m o n i t o r i n g t h e s e r v i c e , the 
a d m i n i s t e r i n g a u t h o r i t i e s themselves being i n the 
somewhat d i f f i c u l t p o s i t i o n of having s t a t u t o r y 
r e s p o n s i b i l i t y f o r a service over which they could have 
no d i r e c t c o n t r o l . The guide suggested t h a t , when 
appointed, guardians should already have considerable 
experience i n c h i l d care and s o c i a l work and t h a t 
i n d u c t i o n t r a i n i n g should focus upon t h e p a r t i c u l a r 
knowledge and s k i l l s required by guardians, such as 
l e g a l matters, i n v e s t i g a t i v e work and the representation 
of the c h i l d ' s i n t e r e s t s . I t also recognised the need 
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f o r ongoing or r e f r e s h e r t r a i n i n g , and encouraged the 

formation of support groups. As part of a process to 

monitor t h e s e r v i c e , the guide suggested t h a t the 

a d m i n i s t e r i n g a u t h o r i t i e s s hould undertake p e r i o d i c 

reviews of panel members' work, though i t was important 

t h a t the review process should be "independent, f a i r and 

c l e a r l y understood" (DHSS 1988, para 5.8). Likewise, 

there should be c l e a r procedures to deal with complaints 

about panel members and t h e i r removal from the panel 

t h a t would allow f o r a f a i r hearing following the r u l e s 

of n a t u r a l j u s t i c e (DHSS 1988, para 29). 

Because the guide was only advisory, many l o c a l 

a u t h o r i t i e s d i d not s e t up a d v i s o r y groups a t a l l . 

Where such groups were e s t a b l i s h e d , t h e i r f i r s t t a s k s 

were to d e v i s e d i s c i p l i n a r y procedures and schemes for 

r e v i e w i n g g u a r d i a n s ' work, u s u a l l y l i n k e d w i t h the 

question of re-appointment to the panel. From the point 

of view of g u a r d i a n s the groups a r e only a d v i s o r y , 

r a t h e r than holding any executive powers, so t h a t i n 

p r a c t i c e t here i s scope f o r the administering authority 

to i n s i s t upon procedures, e s p e c i a l l y i n d i s c i p l i n a r y 

matters, which pay too l i t t l e regard to the independent 

element and, i n r e v i e w of performance, to d e v i s e 

p r o c e d u r e s where r e a s s u r a n c e from the a d m i n i s t e r i n g 

a u t h o r i t y appears to take precedence over c o n s t r u c t i v e 

c r i t i c i s m f o r the guardian. I f advisory groups are i n 

p l a c e t o " a d v i s e t h e p a n e l " , does t h i s i n c l u d e 

g u a r d i a n s , who may be i n d i s p u t e w i t h the l o c a l 
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a u t h o r i t y , i n which case advisory group members may 

themselves experience a c o n f l i c t of i n t e r e s t ? 

Conclusion 

I n summary, the r e s e a r c h c i t e d i n t h i s chapter 

showed a trend from r e c i p r o c a t i n g to hybrid and solo 

panels, making the management i s s u e much more c r u c i a l ; 

how could l o c a l a u t h o r i t y c o n t r o l be r e c o n c i l e d with 

independence? How could independence be r e c o n c i l e d with 

a c c o u n t a b i l i t y and q u a l i t y s a f e g u a r d s ? While the 

government remained opposed t o an independent panel 

s t r u c t u r e , the guide f o r panel managers made some e f f o r t 

to address these problems. 

The r e s e a r c h a l s o showed widely divergent r a t e s of 

appointment of guardians ad l i t e m by the courts, so that 

i n some p a r t s of the country c h i l d r e n were u n l i k e l y to 

experience the involvement of t h i s new "safeguarding" 

person a t a l l . I n other p a r t s of the country, a new 

d i f f i c u l t y was beginning to emerge; the imbalance of 

supply and demand, which was leading to waiting l i s t s 

f o r guardians and, i n consequence, long delays i n court 

proceedings. Although given somewhat l e s s p u b l i c i t y 

than other p a r t s of the "Cleveland c r i s i s " , t h i s was a 

problem which r e c e i v e d some a t t e n t i o n during the Inquiry 

and i n the subsequent Report. 

The R e p o r t of t h e I n q u i r y i n t o C h i l d Abuse i n 

Cleveland 1987 ( S e c r e t a r y of State 1988) was published 

o n l y a month a f t e r t h e DHSS guide f o r panel 
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a d m i n i s t r a t o r s . The importance of the I n q u i r y i n 

providing the impetus fo r changes i n c h i l d care law, 

with implementation, not a t some vague future date, but 

as q u i c k l y as Parliament and the r e l e v a n t government 

departments would a l l o w , cannot be o v e r - e s t i m a t e d . 

Because i t s i g n a l l e d imminent changes i n the law, 

o p p o r t u n i t i e s were provided fo r a new a p p r a i s a l both of 

the r o l e of guardians ad l i t e m and of the a d m i n i s t r a t i v e 

s t r u c t u r e w i t h i n which they operate. This w i l l be the 

s u b j e c t of the next chapter. 
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CHAPTER 7 

THE DEVELOPMENT OF A GUARDIAN AD LITEM SERVICE 

PART 2 - 1987/8 TO 1991 ~ 

In t r o d u c t i o n 

T h i s chapter w i l l examine the developments i n the 

guardian ad l i t e m system from 1987 u n t i l the passing of 

the C h i l d r e n Act 1989. I t s t a r t s with the c h i l d abuse 

c r i s i s i n Cleveland and the Report of the subsequent 

I n q u i r y , so f a r as they are r e l e v a n t to guardians ad 

l i t e m . The I n q u i r y recommended the s e t t i n g up of an 

O f f i c e of C h i l d P r o t e c t i o n , one of whose functions would 

be to administer the guardian ad l i t e m panels. The 

proposals f o r the establishment of t h i s new bureaucracy 

were published by the Lord Chancellor's Department as a 

c o n s u l t a t i o n paper but met with such wide r e s i s t a n c e 

t h a t they were abandoned. 

The Cleveland a f f a i r , however, was a c a t a l y s t i n 

pu t t i n g i n t o a c t i o n a major reform of c h i l d care law, 

and i n the autumn of 1988 a Children B i l l began i t s 

progression through parliament. This gave guardians and 

other i n t e r e s t e d agencies the opportunity to lobby f o r 

changes i n the system, i n p a r t i c u l a r the removal of the 

panels from l o c a l a u t h o r i t y c o n t r o l . The government, 

however, favoured r e t e n t i o n of the s t a t u s quo, a t l e a s t 

f o r the time being, as i t argued that the guardian ad 

l i t e m s e r v i c e could not be seen i n i s o l a t i o n from other 

c o u r t w e l f a r e s e r v i c e s . The Representation of the C h i l d 

i n C i v i l Proceedings^ a r e s e a r c h p r o j e c t by Murch, Hunt 
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and Macleod (Murch e t a l 1990) s u g g e s t s a p o s s i b l e 

amalgamation of the guardian ad l i t e m s e r v i c e and the 

c i v i l work of the P r o b a t i o n S e r v i c e , o u t s i d e l o c a l 

a u t h o r i t y c o n t r o l , a t some stage i n the future. 

I n t h e meantime, the C h i l d r e n Act l e a v e s the 

r e s p o n s i b i l i t y with l o c a l a u t h o r i t i e s ; and the Report of 

the S S I ' s I n s p e c t i o n of P a n e l s ( S S I 1990) makes 

recommendations for the o r g a n i s a t i o n of the s e r v i c e i n 

the s h o r t e r term, arguing t h a t the way to enhance i t s 

c r e d i b i l i t y l i e s through b e t t e r "management". 

The "Cleveland C r i s i s " 

Over the months of May and June 1987, i n the County 

of Cleveland, there was an unprecedented r i s e i n the 

diagnosis of p o s s i b l e c h i l d sexual abuse, p r i n c i p a l l y 

around Middlesbrough G e n e r a l H o s p i t a l , where Dr. 

M a r i e t t a Higgs was the newly appointed C o n s u l t a n t 

P a e d i a t r i c i a n . I n accordance with Cleveland's c h i l d 

abuse procedures c u r r e n t a t t h a t time, most of these 

c h i l d r e n were removed from home on "Place of Safety" 

orders and, i n most cas e s , on expiry of the order, care 

proceedings were s t a r t e d i n the j u v e n i l e court by way of 

an a p p l i c a t i o n f o r an i n t e r i m care order. Such an 

a p p l i c a t i o n would n o r m a l l y have s i g n a l l e d the 

appointment of a g u a r d i a n ad l i t e m , but the 

e x t r a o r d i n a r y number of a p p l i c a t i o n s , f o r example, 

f o r t y - f i v e on a s i n g l e day i n June ( S e c r e t a r y of State 

1988, p.20, para 52) would have s t r e t c h e d any system and 
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the system i n Cleveland was already under s t r a i n . I n 

the i n t e r e s t s of f a i r n e s s , the waiting l i s t was t a c k l e d 

c h r o n o l o g i c a l l y , and because Cleveland County Council 

decided to r e s t a r t most of the " c r i s i s " cases i n the 

High Court i n wardship, where the c h i l d r e n were r a r e l y 

made p a r t i e s to the proceedings, most of the c h i l d r e n i n 

the c r i s i s d i d not have e i t h e r a panel guardian or the 

O f f i c i a l S o l i c i t o r t o r e p r e s e n t them. There were, 

however, exceptions: some guardians, appointed i n the 

j u v e n i l e court, went on to a c t f o r c h i l d r e n i n the High 

Court; and the l o c a l D i s t r i c t R e g i s t r a r sometimes made 

c h i l d r e n p a r t i e s to the proceedings and appointed panel 

guardians ( r a t h e r than the O f f i c i a l S o l i c i t o r ) because 

i t seemed an obvious and p r a c t i c a l course of a c t i o n . 

The appointment of panel guardians i n the High Court 

proved q u i t e c o n t r o v e r s i a l , and r a i s e d some p r a c t i c a l 

problems, which w i l l be d i s c u s s e d i n the next chapter. 

The Cleveland I n q u i r y 

On 9th J u l y 1987, the Secretary of State f o r S o c i a l 

S e r v i c e s ordered t h a t a s t a t u t o r y i n q u i r y should be 

e s t a b l i s h e d to look a t the arrangements fo r dealing with 

cases of suspected c h i l d abuse i n Cleveland from 1st 

January 1987. The Cleveland I n q u i r y was not concerned 

with how many c h i l d r e n had a c t u a l l y been abused, which 

was l e f t to the courts to decide, but with the p r a c t i c e s 

of the i n d i v i d u a l agencies involved, p r i n c i p a l l y the 

H e a l t h A u t h o r i t y , t h e P o l i c e , the S o c i a l S e r v i c e s 

Department and the Courts. I t s f i r s t recommendation was 
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t h a t t here i s a need to recognise and describe the 

problem of c h i l d sexual abuse (S e c r e t a r y of State 1988, 

p.245). I t s conclusions s t r e s s e d the importance of 

i n t e r - a g e n c y c o - o p e r a t i o n ( i b i d , p.248), and made 

s p e c i f i c recommendations f o r p o l i c e and medical p r a c t i c e 

( i b i d , p . 2 4 7 ) . With r e g a r d t o s o c i a l s e r v i c e s 

departments, there needed to be e f f i c i e n t systems f o r 

monitoring the s e r v i c e , and supporting s t a f f engaged i n 

the f i e l d of c h i l d sexual abuse ( i b i d , p.247). 

The R e p o r t a l s o emphasised the importance of 

t r e a t i n g parents with courtesy ( i b i d , p.246), and of 

r e c o g n i s i n g c h i l d r e n as people, not " o b j e c t s of 

concern". Of p a r t i c u l a r relevance to guardians was the 

need f o r c h i l d r e n to have court proceedings explained 

and t h e i r w i s h e s and vie w s p r e s e n t e d t o the c o u r t 

( i b i d , p.245). 

Also of p a r t i c u l a r relevance to guardians was the 

way i n which c o u r t s and l e g a l s e r v i c e s , i ncluding the 

guardian ad l i t e m s e r v i c e , came under s c r u t i n y . The 

p a r t i c u l a r experiences of Cleveland, given i n evidence 

to the I n q u i r y , r a i s e d y e t again the now f a m i l i a r themes 

of the a v a i l a b i l i t y of guardians and the independence of 

the system. 

I n the summer of 1987, when the a c t u a l " c r i s i s " 

o c c u r r e d , t h e system of panel a d m i n i s t r a t i o n t h a t 

p r e v a i l e d was a r e c i p r o c a l arrangement between Cleveland 

and Durham, which had been i n existence s i n c e 1984. 
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Because Cleveland had a much l a r g e r population, Durham 

was unable to meet the demand, despite the secondment i n 

1986 of t h r e e panel members to work f u l l - t i m e and the 

b e g i n n i n g s of a move to r e c r u i t some f r e e - l a n c e 

guardians as w e l l . An a d d i t i o n a l f a c t o r , t h a t was not 

r e f e r r e d to by the I n q u i r y , was that Cleveland tended to 

adopt a more court-centred approach to c h i l d care work 

(to operate the more vigorous c h i l d care p o l i c y r e f e r r e d 

to by Murch) which, i f anything, had been i n t e n s i f i e d 

f o l l o w i n g Blom Cooper's Report concerning the death of 

Jasmine Beckford (London Borough of Brent 1985). By 

1986 there was already a backlog of c h i l d r e n awaiting 

the appointment of a guardian ad l i t e m . E a r l y i n 1987 

there were s i x t y c h i l d r e n waiting; by June the delay 

between making an order f o r separate r e p r e s e n t a t i o n and 

the nomination of a guardian was two to three months; 

and by J u l y , the w a i t i n g l i s t had grown to 82 ( S e c r e t a r y 

of State 1988, para 10.34). Once a guardian had been 

appointed, i t was reported by the c l e r k t h a t the case 

might take a f u r t h e r s i x months to reach a conclusion, 

p a r t l y , i t seems, because guardians were unable to begin 

t h e i r e n q u i r i e s a t once ( i b i d , para 10.44) or because of 

r e s t r i c t i o n s by management on the number of e n q u i r i e s 

t h e i r s t a f f could undertake (Murch and M i l l s 1987, p.31). 

The Cleveland panel administrator a l s o held the 

p o s t of C h i l d Care A d v i s e r to the C l e v e l a n d County 

Co u n c i l . I n h i s evidence to the Inquiry, he i n d i c a t e d 

t h a t t h e a d m i n i s t r a t i o n of the panel p r e s e n t e d 
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d i f f i c u l t i e s of a c o n f l i c t of l o y a l t i e s ; he could not 

advise the guardian, as he might a l s o have advised the 

l o c a l a u t h o r i t y about the same case. The a c t u a l day to 

day running of the panel and nomination of guardians was 

d e l e g a t e d t o an a d m i n i s t r a t i v e o f f i c e r i n the 

department, though the panel administrator did have, i f 

he chose to use i t , i n f l u e n c e over the appointment of 

guardians; he could r e c a l l on one occasion appointing as 

guardian someone recommended by a case conference. 

The I n q u i r y r e c e i v e d e v i d e n c e from C l e v e l a n d 

guardians and ot h e r s : 

"and they spoke with one voice i n expressing t h e i r 
d i s s a t i s f a c t i o n with the e x i s t i n g arrangements for 
managing the panel and the impression of l a c k of 
independence from the S o c i a l S e r v i c e s Department 
which i n almost every case was the a p p l i c a n t f o r a 
c a r e o r d e r i n the c a s e where the GAL i s 
re p r e s e n t i n g the c h i l d " ( Secretary of State 1988, 
para 10.45) 

The d i f f i c u l t i e s i n a c h i e v i n g both r e a l and 

perceived independence were acknowledged, e s p e c i a l l y the 

fundamental c o n t r a d i c t i o n whereby g u a r d i a n s ad l i t e m 

were a p p o i n t e d , a d m i n i s t e r e d and p a i d by the l o c a l 

a u t h o r i t y , thus making the system very hard f o r parents 

to accept. As one guardian put i t , parents "regarded 

the GAL as another arm of the SSD". Regrettably, i t 

seems t h a t the l o c a l a u t h o r i t y sometimes took the same 

view, nominating s p e c i f i c guardians a t case conferences 

( S e c r e t a r y of S t a t e 1988, p.179, para 10.48). 

The I n q u i r y Report a l s o i n c l u d e d a s u b - c h a p t e r 

e n t i t l e d "The O f f i c i a l S o l i c i t o r " . 
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" I n looking a t the p o s i t i o n of the guardian ad 
l i t e m t h a t of the O f f i c i a l S o l i c i t o r i s of great 
importance" ( S e c r e t a r y of State 1988, p.237, para 
16.74) 

Quoting Mrs. J u s t i c e H e i l b r o n ( r e p o r t e d i n r e J.D. 

(1984): 

"As to the p o s i t i o n of the O f f i c i a l S o l i c i t o r , one 
f i n d s t h a t the i m p l i c a t i o n of almost every reported 
case and P r a c t i c e D i r e c t i o n i s t h a t the O f f i c i a l 
S o l i c i t o r i s the p r e f e r r e d guardian ad l i t e m and 
the f i r s t one to be considered.... I t i s beyond 
doubt t h a t the p o s i t i o n of the O f f i c i a l S o l i c i t o r 
i s unique. H i s t o r i c a l l y , he has been c l o s e l y 
involved with wards of court. He provides the 
e x p e r t i s e and a u t h o r i t y of h i s o f f i c e and h i s 
department and he i s accepted as the person who 
w i l l form an o b j e c t i v e and independent assessment 
of the ward's i n t e r e s t s . As the c h i l d ' s represent
a t i v e i n a case where a f r e s h , unbiassed view i s 
req u i r e d , he can provide in v a l u a b l e a s s i s t a n c e to 
the c o u r t . " ( S e c r e t a r y of State 1988, c i t i n g FLR 
359, pp.360-361) 

I t was a l s o considered by Heilbron J . t h a t i t was of 

advantage to the ward to be able to have the continuing 

a s s i s t a n c e of the O f f i c i a l S o l i c i t o r , f o r example, i n 

the o v e r s i g h t of p o s s i b l e orders, a f t e r the case was 

o v e r , " i n marked c o n t r a s t t o the g u a r d i a n from the 

panel" ( S e c r e t a r y of State 1988, p.237, para 16.74). 

Any comparison i n the r e p o r t between panel 

guardians ad l i t e m and the O f f i c i a l S o l i c i t o r tended to 

be i m p l i c i t r a t h e r than e x p l i c i t , though the O f f i c i a l 

S o l i c i t o r seemed to be regarded r a t h e r more favourably. 

I t was c e r t a i n l y an e x p l i c i t recommendation t h a t the 

O f f i c i a l S o l i c i t o r should continue a c t as guardian ad 

l i t e m i n wardship. 

148 



with regard to any other suggestions f o r improving 

the system, the I n q u i r y panel f e l t t h a t guardians should 

be a p p o i n t e d d i r e c t l y by the c o u r t . I t s main 

suggestions regarding future panel a d m i n i s t r a t i o n were 

contained i n an idea put forward f o r co n s i d e r a t i o n a t 

the very end of the repo r t . The suggestion was the 

c r e a t i o n of an O f f i c e of C h i l d P r o t e c t i o n . Because the 

I n q u i r y b e l i e v e d t h a t a fundamental p a r t of the problem 

i n C l e v e l a n d had been the i n i t i a t i o n of c o u r t 

proceedings without due co n s i d e r a t i o n , the main function 

of an O f f i c e of C h i l d P r o t e c t i o n would be: 

"to provide an independent assessment as to whether 
the proposed proceedings are well-founded [which] 
would provide an i m p a r t i a l check and balance on 
ensuring the grounds f o r proceedings are properly 
e s t a b l i s h e d . " ( S e c r e t a r y of State 1988, p.240) 

From the point of view of parents, t h i s i n t e r v e n i n g step 

would provide them with greater p r o t e c t i o n as w e l l . I t s 

second main funct i o n would be to a c t as administrator of 

the guardian ad l i t e m panel: 

"to r e l i e v e the l o c a l a u t h o r i t y of a duty and 
c r e a t e t h e independence sought by g u a r d i a n s . " 
( i b i d , p.240, para 16.91) 

The O f f i c e of C h i l d P r o t e c t i o n 

The idea of an O f f i c e of C h i l d P r o t e c t i o n was very 

q u i c k l y taken up by the Lord Chancellor's Department, 

which p u b l i s h e d i n the same month a c o n s u l t a t i o n 

document. Improvements i n the Arrangements f o r Care 

P r o c e e d i n g s ( L o r d C h a n c e l l o r ' s O f f i c e 1988). I n 

a d d i t i o n to a need f o r independent s c r u t i n y of the l o c a l 

a u t h o r i t y ' s case, the I n q u i r y had a l s o noted t h a t the 
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only a l t e r n a t i v e to care proceedings was wardship, and 

suggested t h a t : 

"the s e t t i n g up of a F a m i l y Court ( o r , more 
a c c u r a t e l y , a Family Court system) with the a b i l i t y 
to move case s from one t i e r of court to another i n 
a f l e x i b l e way would s i g n i f i c a n t l y a s s i s t i n the 
d i s t r i b u t i o n of the i n d i v i d u a l case to the court 
best f i t t e d to deal with i t . " ( S e c r e t a r y of State 
1988, para 16.66) 

Comments were, t h e r e f o r e , sought on the ways t h a t 

present arrangements could be improved, so as to achieve 

a more a p p r o p r i a t e match of c a s e s t o c o u r t , the 

avoidance of delay, the independent s c r u t i n y of care 

c a s e s , and b e t t e r management of "the arrangements for 

p r o t e c t i n g the c h i l d ' s i n t e r e s t s " . 

I n p u t t i n g forward the establishment of an O f f i c e 

of C h i l d P r o t e c t i o n as a p o s s i b l e way of addressing some 

of these i s s u e s , the Lord Chancellor saw i t s functions 

as being two-fold: the management of the a l l o c a t i o n and 

c o n t r o l of c a s e s ; and the management of "arrangements 

f o r the p r o t e c t i o n of the c h i l d ' s i n t e r e s t s " ( i . e . the 

guardian ad l i t e m p a n e l s ) . 

With r e g a r d t o the former, the O f f i c e would 

s c r u t i n i s e the l o c a l a u t h o r i t y ' s a p p l i c a t i o n ; recommend 

who should be p a r t i e s to the proceedings; commission 

a d d i t i o n a l r e p o r t s ; r e s o l v e problems of a c c e s s to 

i n f o r m a t i o n and a r r a n g e d i s t r i b u t i o n of s t a t e m e n t s ; 

a d v i s e on the appropriate l e v e l of court; e s t a b l i s h a 

tim e t a b l e ; co-ordinate t r a n s f e r of cases. I t would work 

w i t h a l l t h e c o u r t s w i t h j u r i s d i c t i o n , both the 
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m a g i s t r a t e s ' c o u r t s , which are administered by the Home 

O f f i c e , and the higher c o u r t s , which are administered by 

the Lord C h a n c e l l o r ' s Department. 

With regard to the l a t t e r , the paper acknowledged 

t h a t : , 

"there i s a need to demonstrate the independence of 
p a n e l s of g u a r d i a n s ad l i t e m from the l o c a l 
a u t h o r i t y bringing care proceedings" 
(Lord C h a n c e l l o r ' s O f f i c e 1988, para 10) 

I t went on to say: 

"There i s a l s o room f o r b e t t e r l i n k s between 
g u a r d i a n s and the c o u r t s and f o r improved 
arrangements f o r t h e i r p r o f e s s i o n a l management and 
t r a i n i n g . I n r e p o r t i n g on i n d i v i d u a l c a s e s , 
guardians are answerable n e i t h e r to t h e i r employing 
a u t h o r i t y nor t o the a u t h o r i t y b r i n g i n g the 
proceedings; nor do magistrates' courts i n p r a c t i c e 
e x e r c i s e very much guidance over t h e i r a c t i v i t i e s . " 

The model put forward i n the paper fo r managing the 

panels owed much to the O f f i c i a l S o l i c i t o r ' s Department. 

The O f f i c e would appoint the guardian ad l i t e m . Instead 

of working i n p a r t n e r s h i p with a s o l i c i t o r , the guardian 

would obtain l e g a l a s s i s t a n c e from the O f f i c e . The 

O f f i c e (not the guardian) would report to the court on 

the i s s u e s and e v i d e n c e , and recommend as to the 

d i s p o s a l of the case. The O f f i c e , through the guardian 

ad l i t e m , a l s o saw i t s e l f as having a k i n d of 

c o n c i l i a t i o n r o l e "to e l i m i n a t e unnecessary disputes and 

court hearings through c l a r i f i c a t i o n or r e s o l u t i o n of 

i s s u e s " . 

One important p a r t of the proposal, which received 

l i t t l e a t t e n t i o n a t the time, was t h a t t h i s new 

bureaucracy would hold information about the s t a t e of 

151 



c o u r t l i s t s and t h e a v a i l a b i l i t y of judges and 

ma g i s t r a t e s . 

I t was envisaged t h a t the l i n e of a c c o u n t a b i l i t y 

would be t o the Lord C h a n c e l l o r and open t o 

parliamentary s c r u t i n y , operating r e g i o n a l l y under the 

c e n t r a l d i r e c t i o n of a family lawyer of standing. From 

a f u n c t i o n a l point of view, i t was suggested t h a t t h i s 

new o r g a n i s a t i o n might stand i n the same r e l a t i o n to the 

c o u r t s as t h e O f f i c i a l S o l i c i t o r ' s o f f i c e does a t 

present. 

These proposals were met with l i t t l e enthusiasm, i t 

b e i n g argued t h a t s t r u c t u r e s a l r e a d y e x i s t e d f o r 

c a r r y i n g out the functions the o f f i c e sought to perform, 

f o r example: t h e j u s t i c e s ' c l e r k s would be a b l e to 

a l l o c a t e c a s e s to c o u r t s ; l o c a l a u t h o r i t y s o l i c i t o r s 

would be able to v e t the l o c a l a u t h o r i t y ' s case, as, 

indeed, would the guardian, i f appointed. Guardians 

were concerned t h a t the c h i l d would lo s e h i s / h e r r i g h t 

t o a u t o m a t i c p a r t y s t a t u s and t h a t the s o l i c i t o r / 

guardian p a r t n e r s h i p would disappear. 

That the government j e t t i s o n e d , or a t any r a t e s e t 

as i d e these proposals, appears to have had more to do 

with i t s unpopular re c e p t i o n than with r e l u c t a n c e to 

spend p u b l i c money. Some of the t a s k s t h a t the O f f i c e 

sought to perform were to be a l l o c a t e d e v e n t u a l l y to the 

guardian ad l i t e m when the r o l e was r e - d r a f t e d under the 

C h i l d r e n Act 1989. No answer has as yet been found as to 
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the best way to provide an independent guardian ad l i t e m 

s e r v i c e , and the urgent need f o r information systems 

re q u i r e d by the new system of concurrent j u r i s d i c t i o n 

( i . e . the a v a i l a b i l i t y of court dates, judges, e t c ) i s 

only now beginning to emerge as ^ s i g n i f i c a n t problem. 

These two aspects of the s i t u a t i o n , together with the 

need t o r a t i o n a l i s e o t h e r c o u r t w e l f a r e s e r v i c e s , 

i n c l u d i n g the O f f i c i a l S o l i c i t o r ' s Department, remains a 

l i v e i s s u e and has been addressed by Murch and Hooper i n 

The Family J u s t i c e System and i t s Support S e r v i c e s , 

(Hooper and Murch 1990). 

A reform of c h i l d care law 

The C l e v e l a n d a f f a i r h i g h l i g h t e d the need f o r 

l e g i s l a t i v e reform to be implemented as a matter of 

urgency ( S e c r e t a r y of State 1988, p.252). 

The groundwork f o r reforming both " p r i v a t e " and 

" p u b l i c " law with r e s p e c t to c h i l d r e n had already been 

done. I n March 1984, the report of the House of Commons 

S o c i a l S e r v i c e s Committee on Children i n Care ( S o c i a l 

S e r v i c e s Committee 1984) had noted the plethora of often 

c o n t r a d i c t o r y and unrelated laws r e l a t i n g to c h i l d r e n , 

and had e s t a b l i s h e d a Working P a r t y t o undertake a 

thorough review of the body of s t a t u t e law, r e g u l a t i o n s 

and j u d i c i a l d e c i s i o n s , t o produce a c o h e r e n t and 

s i m p l i f i e d body of law comprehensible to both 

p r a c t i t i o n e r s and f a m i l i e s . The Review of C h i l d Care 

Law (DHSS 1985), provided the b a s i s f o r a subsequent 
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White Paper, The Law on C h i l d Care and Family S e r v i c e s 

(Cm 62) (DHSS 1987). 

I t s main suggestions f o r the improvement of the law 

and procedure i n care cases were: the introduction of 

broad forward-looking grounds fo r making care orders, to 

r e p l a c e the s p e c i f i c grounds i n the CYP Act 1969; new 

emergency p r o t e c t i o n orders to replace Place of Safety 

orders; guardians ad l i t e m to be appointed i n a l l cases, 

except where i t appeared unnecessary to do so; parents, 

as w e l l as the c h i l d , to have f u l l party s t a t u s and 

g r e a t e r r i g h t s of p a r t i c i p a t i o n f o r other i n t e r e s t e d 

people; g r e a t e r openness through advance d i s c l o s u r e s ; a 

wider range of remedies, to include custody orders i n 

care proceedings; and a r i g h t of appeal to the High 

Court. 

The Cleveland I n q u i r y Report recommended the urgent 

implementation of the proposals i n the White Paper, and 

by the autumn of t h a t year, a new Children B i l l was 

beginning i t s progress through parliament. Considering 

t h a t there had been two major c h i l d abuse i n q u i r i e s i n 

the period s i n c e an overhaul of c h i l d care law had f i r s t 

been mooted (Jasmine Beckford and Kimberley C a r l i s l e ) , 

i t i s hard to r e s i s t the observation t h a t the government 

found the prospect of c h i l d r e n being f o r c i b l y removed 

from "innocent" parents altogether more compelling. 

The C h i l d r e n B i l l 

The C h i l d r e n B i l l began i t s passage through 

Parliament i n the House of Lords. Clause 36 r e l a t e d to 
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guardians ad l i t e m i n care proceedings. Following the 

recommendations of the White Paper, the court would be 

under a duty to appoint a guardian unless s a t i s f i e d t h a t 

i t was unnecessary; the B i l l went on to s p e c i f y the 

r e l e v a n t proceedings i n which such an appointment would 

be made. I t a l s o s e t out the circumstances i n which a 

s o l i c i t o r would be appointed f o r the c h i l d , somewhat 

ambiguously, l e a v i n g room f o r the i n t e r p r e t a t i o n t h at 

the c h i l d might be r e p r e s e n t e d by a g u a r d i a n or a 

s o l i c i t o r but not n e c e s s a r i l y both. Since nowhere did 

the B i l l make s p e c i f i c mention of the c h i l d as an 

a u t o m a t i c p a r t y , t h i s p a r t of the B i l l began to 

i n t e n s i f y doubts, a l r e a d y r a i s e d by the Lord 

C h a n c e l l o r ' s c o n s u l t a t i o n document, about the c h i l d ' s 

r i g h t to l e g a l r e p r e s e n t a t i o n . 

With regard to the a d m i n i s t r a t i o n of the panels 

( C l a u s e 36 f o r c a r e p r o c e e d i n g s ; C l a u s e 74 f o r 

adoption), the B i l l ( C h i l d r e n B i l l 1988) s t a t e d t h a t 

t h i s would be determined by r e g u l a t i o n s , which might, i n 

p a r t i c u l a r , make p r o v i s i o n f o r two or more s p e c i f i e d 

l o c a l a u t h o r i t i e s to make arrangements fo r the j o i n t 

management of a p a n e l ; f o r the defrayment by l o c a l 

a u t h o r i t i e s of expenses i n c u r r e d by panel members, and 

for t h e i r f e e s and allowances. This appeared to leave 

r e s p o n s i b i l i t y f o r the panels unequivocally i n the hands 

of the l o c a l a u t h o r i t i e s . 

Much of the b r i e f i n g of members of both the Lords 

and the Commons was undertaken by The B r i t i s h 
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A s s o c i a t i o n of S o c i a l Workers (BASW) and supported by 

Independent R e p r e s e n t a t i o n f o r C h i l d r e n i n Need 

(IRCHIN), the National Children's Bureau, The Children's 

S o c i e t y , the C h i l d r e n ' s Legal Centre, The Family Rights 

Group, t h e Law S o c i e t y , and B r i t i s h A g encies f o r 

Adoption and F o s t e r i n g (BAAF). Lobbying was focused 

upon t h r e e major c o n c e r n s : the importance of the 

re p r e s e n t a t i o n of the c h i l d by both a guardian and a 

s o l i c i t o r ; the establishment of guardians as independent 

of the l o c a l a u t h o r i t i e s ; and the need to keep accurate 

s t a t i s t i c s , i n order to avoid not only an i n s u f f i c i e n c y 

of g u a r d i a n s t o meet the demand, but a l s o to f i n d 

out whether t h e p r o v i s i o n of t h i s s e r v i c e was more 

e v e n l y s p r e a d than t h e c u r r e n t s t a t i s t i c s suggested 

(BASW's b r i e f i n g paper c i t e d an appointment r a t e of 100% 

i n some area s , and 1% i n o t h e r s ) . 

On t h e matte r of r e p r e s e n t a t i o n . the Lord 

Chancellor, speaking to the House of Lords, made i t 

c l e a r t h a t he wished to leave the matter as drafted, to 

allow a f l e x i b l e response to a v a r i e t y of circumstances. 

However, he gave the assurance t h a t the c h i l d would 

continue to be a party to the proceedings and th a t the 

B i l l a l ready made s u f f i c i e n t p r o v i s i o n to safeguard t h i s 

(Hansard 19.1.89, column 411). 

Lor d Mishcon, supported by Lord Campbell of 

Alloway, r a i s e d t h e matter of the independence of 

guardians and of panels^ and moved an amendment (which 
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was defeated) t h a t would have e s t a b l i s h e d the s e t t i n g up 

of a n a t i o n a l l y - a d m i n i s t e r e d c o u r t w e l f a r e s e r v i c e 

(Hansard 19.1.89, column 4 1 3 ) . The same i s s u e was 

r a i s e d i n the Commons by Mr. Rowe, MP f o r Mid-Kent. 

Both the Lord Chancellor i n the Lords and Mr. David 

M e l l o r i n t h e Commons gave e s s e n t i a l l y t h e same 

response: t h a t , r a t h e r than throwing over the e x i s t i n g 

machinery p r e c i p i t a t e l y , i t was intended t h a t the matter 

should be approached i n ordered stages, to include the 

P r o b a t i o n S e r v i c e and the O f f i c i a l S o l i c i t o r . 

Meanwhile, t h e i s s u e of independence would be 

s a f e g u a r d e d t o some e x t e n t i f groups of l o c a l 

a u t h o r i t i e s ( c o n s o r t i a ) , where c o n f l i c t s of i n t e r e s t had 

been l e s s apparent, were to take on the admin i s t r a t i o n 

of panels (Hansard 19.1.89, column 419; House of Commons 

O f f i c i a l Report, 23.5.89, column 256). 

The problem of supply and demand. l i n k e d 

s p e c i f i c a l l y to the problem of delays i n the appointment 

of a guardian ad l i t e m , was r a i s e d i n the House of 

Commons by Mrs. E l i z a b e t h Peacock, MP f o r Batley and 

Spens i n West Y o r k s h i r e , where there was a waiting l i s t 

f o r guardians. T h i s opened the way f o r some l i v e l y 

debate about what guardians a c t u a l l y were, how t h e i r 

t a s k d i f f e r e d from t h a t of a s o l i c i t o r , and whether 

c o n s i d e r a t i o n should be given to extending the range of 

people from whom guardians might be drawn; a debate t h a t 

seemed to r e f l e c t , not only a pragmatic response to the 

problem of supply and demand, but a l s o revealed some 
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s c e p t i c i s m about s o c i a l workers and t h e i r "ideology", as 

opposed to l a y people with " l i f e experience" or people 

from other p r o f e s s i o n s . This debate, which r e l a t e s more 

to t h e r o l e of t h e g u a r d i a n ad l i t e m than to 

a d m i n i s t r a t i v e matters, together with the government's 

response, w i l l be di s c u s s e d i n the next chapter. 

Despite attempts to introduce amendments i n both 

the Lords and the Commons which would have removed l o c a l 

a u t h o r i t y r e s p o n s i b i l i t y f o r the panels, the re l e v a n t 

p a r t of the Act, when i t appeared, remained e s s e n t i a l l y 

u n a l t e r e d . An explanation f o r government thinking on 

the s u b j e c t can perhaps be found i n Mr. David Mellor's 

remarks to Standing Committee B, when he s a i d : 

" I t i s i m p o r t a n t t o d i s t i n g u i s h between the 
p r o f e s s i o n a l independence of the guardian ad li t e m 
and the o r g a n i s a t i o n a l independence of the s e r v i c e . 
For the guardian to be p r o f e s s i o n a l l y independent, 
I am not sure t h a t i t i s necessary f o r him to be 
o r g a n i s a t i o n a l l y independent of the l o c a l a uthority 
system, but I b e l i e v e our new system w i l l encourage 
p r o f e s s i o n a l l y o b j e c t i v e judgements." (House of 
Commons O f f i c i a l Report 23.5.89) 

The reason why t h i s was the "only p r a c t i c a l step we can 

ta k e a t t h i s s t a g e " was h i n t e d a t when Mr. M e l l o r 

reminded the Committee t h a t the whole i s s u e was being 

examined by the Lord Chancellor as part of the programme 

of reforms extending to a l l matters of family law and 

busine s s , to incl u d e a review of the welfare functions, 

i n c l u d i n g guardians ad l i t e m . The management of panels 

s h o u l d not be c o n s i d e r e d i n i s o l a t i o n from the 
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a d m i n i s t r a t i o n and r o l e of other court welfare s e r v i c e s 

(House of Commons O f f i c i a l Report, 23.5.89, column 272). 

The s p e c i f i c requirements of l o c a l a u t h o r i t i e s i n 

providing a guardian ad l i t e m s e r v i c e would be l e f t to 

r e g u l a t i o n s , as would the necessary q u a l i f i c a t i o n s f o r 

panel membership. The Court Rules would deal with party 

s t a t u s and r i g h t s to re p r e s e n t a t i o n . David Mellor's 

remarks to the Committee i n d i c a t e d t h a t both the short 

and the longer term arrangements fo r the p r o v i s i o n of a 

guardian ad l i t e m s e r v i c e were being considered. 

From l a t e 1987, the S S I had been i n s p e c t i n g a 

number of panels; i t s report (SSI 1990), published i n 

May of t h a t year, can be assumed to apply to the shorter 

term, as i t assumes the continuation of l o c a l a u t h o r i t y 

involvement. From e a r l y 1985 onwards, and r e f e r r e d to 

a t the beginning of the l a s t chapter, Murch had followed 

up h i s four month examination of the i n i t i a l phase of 

the guardian ad l i t e m s e r v i c e with a comparative study 

of r e p r e s e n t a t i o n i n d i s p u t e d custody and a c c e s s 

hearings. The summary and conclusions of t h i s part of 

the p r o j e c t , e n t i t l e d The Representation of the C h i l d i n 

C i v i l Proceedings. Research P r o j e c t 1985-89 (Murch e t 

a l 1990), was published i n January 1990. Some i s s u e s 

are common to both papers, f o r example, the problem of 

supply and demand, but the suggestions i n each report 

f o r f u t u r e panel s t r u c t u r e d i f f e r quite r a d i c a l l y . Both 

papers were published i n the period between the passing 
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of the Act i n November 1989 and i t s implementation i n 
October 1991. Each w i l l be considered i n tu r n . 

S o c i a l S e r v i c e s I n s p e c t o r a t e - Inspection of s e l e c t e d 
p a n e l s and subsequent r e p o r t : " I n the I n t e r e s t s of 
C h i l d r e n " (May 19901 

During t h e l a t t e r p a r t of 1987, b e f o r e the 

p u b l i c a t i o n of the Cleveland Report and i t s proposals 

f o r an O f f i c e of C h i l d P r o t e c t i o n , the S o c i a l S e r v i c e s 

I n s p e c t o r a t e decided t h a t an in s p e c t i o n of panels should 

be c a r r i e d out to see how t h i s new s e r v i c e had developed 

and to c o n t r i b u t e to p o l i c y debates. I n i t s report, i t 

acknowledged t h a t although the proposal f o r the O f f i c e 

of C h i l d P r o t e c t i o n had not been c a r r i e d forward, "the 

need f o r change i n the organ i s a t i o n of the s e r v i c e was 

recognised", and t h a t new r e g u l a t i o n s under the Children 

Act 1989 a l l o w e d the p o s s i b i l i t y of o r g a n i s a t i o n a l 

change. The focus, t h e r e f o r e , i n examining e x i s t i n g 

o r g a n i s a t i o n a l and management arrangements would be 

lessened, i n order to l e a r n more about supply, demand 

and workload. 

"The r e v i s e d o b j e c t i v e s p r e s c r i b e d an e x e r c i s e 
which would inform d i s c u s s i o n s about the 
o r g a n i s a t i o n a l model to be adopted following the 
enactment of the Ch i l d r e n Act 1989". ( S S I , 1990, 
para 2.4) 

Four panels out of the e x i s t i n g t o t a l of sixty-one 

were chosen f o r d e t a i l e d i n s p e c t i o n . (There were s i x t y -

one r a t h e r t h a n the s e v e n t y i d e n t i f i e d i n the BASW 

survey (BASW 1986) because Wales was not included.) The 

o t h e r f i f t y - s e v e n p a n e l s were s e n t a b r i e f p o s t a l 

q u e s t i o n n a i r e , s e e k i n g i n f o r m a t i o n on s i z e and 
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c o m p o s i t i o n of p a n e l membership, the number of 

appointments requested during the survey year, and the 

average time taken to complete cases. The response r a t e 

was 93%. 

The i n s p e c t i o n showed t h a t n a t i o n a l l y forty-seven 

of t h e s i x t y - o n e p a n e l s were run by s i n g l e l o c a l 

a u t h o r i t i e s . Fourteen panels were c o n s o r t i a of l o c a l 

a u t h o r i t i e s . Except i n London, where one panel covered 

t w e n t y - t h r e e boroughs, and another c o v e r e d f o u r 

boroughs, a l l c o n s o r t i a c o n s i s t e d of two or t h r e e 

a u t h o r i t i e s . Only two S h i r e counties were members of 

c o n s o r t i a , and i n each case they were twinned with a 

n e i g h b o u r i n g m e t r o p o l i t a n d i s t r i c t . I n f o r m a t i o n 

gathered f o r the 1988 r e g i o n a l meetings for panel co

ord i n a t o r s confirmed the trend already i d e n t i f i e d i n the 

BASW and ADSS r e p o r t s away from the r e c i p r o c a l 

arrangements with neighbouring a u t h o r i t i e s t h a t the DHSS 

had o r i g i n a l l y assumed would make a major c o n t r i b u t i o n 

to the s e r v i c e . The reasons, as the e a r l i e r r eports had 

a l r e a d y s u g g e s t e d , were i n managing the c o n f l i c t i n g 

p r i o r i t i e s of panel and other c h i l d care work, and the 

i n e q u a l i t y of demands made by d i f f e r e n t panels often 

leading to complex cross-charging arrangements. Where 

j o i n t arrangements between panels s t i l l e x i s t e d , they 

had become more c e n t r a l l y o r g a n i s e d consortium 

arrangements (SSI 1990, para 4.1). The report mentioned 

t h a t a s i n g l e a u t h o r i t y panel r e l y i n g on a small group 
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of f e e - a t t r a c t i n g guardians (Murch's "solo" panel) was 

one v i a b l e option, but did not r e f e r to the "hybrid" 

model. 

The four panels s e l e c t e d f o r d e t a i l e d i n s p e c t i o n 

represented d i f f e r e n t o r g a n i s a t i o n a l models and included 

the range of agency and non-agency guardians/reporting 

o f f i c e r s i n t h e i r membership. Panel A was a s i n g l e 

a u t h o r i t y panel i n a north-western r u r a l s h i r e county. 

Panel B was s i m i l a r and located i n the south-west. They 

were s i m i l a r to each other, both having o r i g i n a l l y s e t 

out with r e c i p r o c a l arrangements. Most work was c a r r i e d 

out by a s m a l l number of f e e - a t t r a c t i n g guardians. A 

middle or s e n i o r manager took r e s p o n s i b i l i t y f o r the 

general working of the panels as part of much wider 

management d u t i e s f o r t h e i r s o c i a l s e r v i c e s departments, 

but with l i m i t e d involvement i n order to preserve the 

independence of the guardian ad l i t e m . Panel members 

were appointed d i r e c t l y by the c o u r t s . I n both panels, 

the p r o v i s i o n of f i n a n c i a l resources to enable the panel 

members to operate was considered important; Panel A had 

a r e c e n t l y - i d e n t i f i e d c o n s u l t a n t to provide t r a i n i n g and 

support. 

P a n e l s C and D were both c o n s o r t i a , which 

demonstrated d i f f e r e n t , and i n one c a s e complex, 

p a t t e r n s of o r g a n i s a t i o n . One consortium (D) was a 

loose f e d e r a t i o n of three s o c i a l s e r v i c e s departments, 

i n which most of the work was completed by the s o c i a l 

workers of the three departments a c t i n g r e c i p r o c a l l y . I n 
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a l l o c a t i n g c a s e s , c o u r t s c o n t a c t e d a s e n i o r 

a d m i n i s t r a t i v e a s s i s t a n t , who passed them on f o r 

a l l o c a t i o n to a manager i n one of the c o n s t i t u e n t s o c i a l 

s e r v i c e s departments. The other consortium (C) had a 

c e n t r a l , s t a f f e d panel ( t h i s presumably means f u l l - t i m e 

g u a r d i a n s / r e p o r t i n g o f f i c e r s ) f o r the t h r e e s o c i a l 

s e r v i c e s departments' care and r e l a t e d c a s e s , and three 

s e p a r a t e p a n e l s d e a l i n g w i t h adoption c a s e s . The 

c e n t r a l panel had a f u l l - t i m e s e n i o r guardian ad l i t e m 

employed by one of the a u t h o r i t i e s , and res p o n s i b l e for 

the day-to-day operation. Courts made requests for 

appointments t o i d e n t i f i e d c o - o r d i n a t o r s ( S S I 1990, 

chapter 4 ) . 

S i x k i n d s of g u a r d i a n / r e p o r t i n g o f f i c e r were 

i d e n t i f i e d : s o c i a l s e r v i c e s department employees engaged 

o n l y f o r p a n e l d u t i e s ; s o c i a l s e r v i c e s department 

employees u n d e r t a k i n g g u a r d i a n ad l i t e m / r e p o r t i n g 

o f f i c e r d u t i e s as w e l l as other s o c i a l work d u t i e s ; 

v o l u n t a r y agency employees engaged o n l y f o r panel 

d u t i e s ; v o l u n t a r y agency employees doing g u a r d i a n / 

r e p o r t i n g o f f i c e r work as p a r t of t h e i r other d u t i e s ; 

probation o f f i c e r s doing guardian/reporting o f f i c e r work 

(adoption only) as p a r t of t h e i r employed d u t i e s ; fee-

a t t r a c t i n g ( i n c l u d i n g p r o b a t i o n o f f i c e r s and s o c i a l 

s e r v i c e s department employees a c t i n g i n t h e i r own time 

as i n d i v i d u a l s ) . 

The survey i n d i c a t e d t h a t there were about 2,550 
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guardians ad 1item/reporting o f f i c e r s a ltogether. Over 

a thousand of these were s o c i a l s e r v i c e s department 

employees who c a r r i e d out panel d u t i e s i n addition to 

t h e i r mainstream s o c i a l work d u t i e s , which was 

c o n s i s t e n t with expectations a t the s e t t i n g up of the 

panels i n 1984. The number of f e e - a t t r a c t i n g guardians, 

however (about 700) had not been a n t i c i p a t e d . The 

c o n t r i b u t i o n of the voluntary agencies ( l e s s than 100 

a l t o g e t h e r ) was s u r p r i s i n g l y s m a l l ( S S I 1990, para 

10.2) . 

The type of panel membership did not, however, 

r e f l e c t the c o n t r i b u t i o n made to the a c t u a l work. Some 

panels had a l a r g e membership with most doing a l i t t l e 

work. Others had very few members who completed most of 

the c a s e s . 

" A n a l y s i s of the hours worked by d i f f e r e n t types of 
panel member i n the four s e l e c t e d panels showed 
both the concentration of work of f r e e - l a n c e and 
s p e c i a l i s t panel members i n three panels and the 
l i m i t e d c o n t r i b u t i o n of others - e.g. i n one panel 
46% of the members contributed l e s s than 2% of the 
hours worked. Probation o f f i c e r s a l s o contributed 
l e s s than 2% of the hours worked" ( i b i d , para 1.5) 

A p p r o x i m a t e l y 2,550 p a n e l members had been 

a v a i l a b l e to complete the estimated 300,000 hours worked 

during the survey year. 

"Without allo w i n g f o r the unevenness of demand and 
the need f o r f l e x i b i l i t y i n responding, t h i s 
amounted to the eq u i v a l e n t of only 180 f u l l time 
panel members." ( i b i d , para 1.5). 

There was, t h e r e f o r e : "a d i f f u s e work force which was 

very l a r g e i n r e l a t i o n to the work undertaken". I t was 

i n e f f i c i e n t because i t made the task of managing i t 
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u n n e c e s s a r i l y complex, and those who made l i t t l e 

c o n t r i b u t i o n were a l s o l i m i t i n g t h e i r opportunities to 

b u i l d up t h e i r e x p e r t i s e . I t was a l s o wasteful to 

prepare and t r a i n them. The S S I , there f o r e , advocated 

"a s m a l l e r , more dedicated workforce" that would provide 

a b e t t e r b a s i s f o r a s k i l l e d and managed s e r v i c e . 

Current p r a c t i t i o n e r s i n mainstream s o c i a l work did have 

str e n g t h s , however, which could be used by seconding 

them t o f u l l - t i m e work i n the g u a r d i a n ad 

l i t e m / r e p o r t i n g o f f i c e r s e r v i c e . The f l e x i b i l i t y 

p r o v i d e d by f r e e - l a n c e g u a r d i a n s a l s o needed to be 

maintained. 

With regard to management, the SSI noted t h a t only 

Panel C had appointed a s e n i o r guardian ad l i t e m . The 

report does not e x p l a i n how the dutie s of the senior 

g u a r d i a n d i f f e r from t h o s e n o r m a l l y a s s o c i a t e d w i t h 

panel managers. T h i s panel had a l s o e s t a b l i s h e d an 

a d v i s o r y group i n l i n e w i t h DoH a d v i c e , which 

represented the c o n s t i t u e n t agencies of the c o n s o r t i a 

and t h e c o u r t s . Systems f o r q u a l i t y c o n t r o l and 

complaints and d i s m i s s a l procedures were found only on 

t h i s panel. The other panels had been caught i n the 

management dilemma, i . e . t h a t on the one hand too much 

management impairs the independence of the i n d i v i d u a l 

guardian, w h i l e too l i t t l e impairs the independence of 

the system. So f a r the development of management 

systems had been avoided f o r the sake of the guardians' 
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independence, although Panels A and B were about to s e t 

up advisory groups, and i n Panel D d i s c u s s i o n s were 

ta k i n g p l a c e . Those r e s p o n s i b l e f o r running the four 

panels i n the survey u s u a l l y c a r r i e d r e s p o n s i b i l i t i e s 

f o r the s o c i a l s e r v i c e s departments' c h i l d care s e r v i c e s 

as w e l l , but d e s p i t e t h i s "there was no evidence that 

the a b i l i t y of GALROs to make independent d e c i s i o n s on 

cases had been compromised". However, t h i s had been at 

the expense of proper management, which needed to be 

s e p a r a t e from the c h i l d c a r e h i e r a r c h y of s o c i a l 

s e r v i c e s departments so t h a t work could be monitored 

w i t h o u t d e t r a c t i n g from the independence of the 

guardians' advice to the c o u r t s ; the use of advisory 

groups would a l s o l e s s e n the tension between the l o c a l 

a u t h o r i t i e s ' i n t e r e s t s and the independence of panel 

members. 

I n t r y i n g to a s s e s s the supply/demand balance, the 

survey found t h a t approximately 10,500 appointments of 

guardians/reporting o f f i c e r s to cases had been made i n 

the survey year, but these included reporting o f f i c e r 

and guardian ad l i t e m appointments i n adoption cases as 

w e l l as care proceedings. Adoption cases u s u a l l y take 

l e s s time than care c a s e s , and reporting o f f i c e r cases 

only a f r a c t i o n of the time taken by e i t h e r . Even 

w i t h i n s i m i l a r types, however, the time taken on average 

f o r a care case, for example, v a r i e d between 39 and 98 

hours ( S S I 1990, p a r a 6 . 2 ) . The r e a s o n s f o r t h i s 

r e q u i r e d f u r t h e r study ( i b i d , para 1.13(7)). Another 
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f a c t o r was t h e uneven p a t t e r n of r e q u e s t s f o r 

appointment, a v a r i a t i o n of between 20% and 30% from one 

month to the next. Home O f f i c e s t a t i s t i c s on court 

p r o c e e d i n g s and the numbers of appointments i n the 

survey year (nationwide) give an appointment r a t e of 65% 

i n care and r e l a t e d c a s e s . I n the four panels inspected 

by the SS I , t h e r e were l o c a l v a r i a t i o n s of between 4% 

and 88%, t h u s c o n f i r m i n g t h e p o i n t about a, "patchy 

s e r v i c e " t h a t had been made by the BASW to Parliament i n 

i t s b r i e f i n g p a p e r s ( s e e e a r l i e r s e c t i o n of t h i s 

chapter, under the heading Children B i l l ) . Another 

problem was t h a t c o u r t s recorded cases by c h i l d , and 

panels by fam i l y ( t h i s problem had a l s o been encountered 

by Murch i n h i s f i r s t r e s e a r c h p r o j e c t ) . These were a l l 

f a c t o r s t h a t needed t o be take n i n t o account when 

a s s e s s i n g f u t u r e demand (SSI 1990, para 1.3). 

Delays imply a supply/demand imbalance. The survey 

noted t h a t by 1988 t h e r e was some e v i d e n c e of 

improvement i n the eleven panels t h a t were known by the 

DoH to have experienced s e r i o u s delays i n appointing 

guardians to ca s e s i n 1986 and 1987. The two "solo" 

panels i n the i n s p e c t i o n were able to appoint to cases 

w i t h i n days. One of the c o n s o r t i a was experiencing an 

average delay of 39 days; the other of 58 days for a l l 

types of case, and an "extremely worrying" delay of 81 

days f o r c a r e c a s e s . I n view of the f a c t t h a t the "area 

p a n e l " ( i . e . a c o n s o r t i u m model) was the one the 
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government had i n d i c a t e d i t favoured the most, t h i s 

information must have been most d i s t u r b i n g . 

The e s s e n t i a l i n g r e d i e n t s of the new system, then, 

should be a "smaller, more dedicated workforce" (SSI 

1990, para 1.13). The report i n d i c a t e d t h a t a small 

group of s e s s i o n a l guardians ad l i t e m was one v i a b l e 

model, presumably as long as they had the c a p a c i t y to 

make s i g n i f i c a n t c o n t r i b u t i o n s t o the workload, and 

f u l l - t i m e employed guardians, some of whom might be 

seconded to guardian/reporting o f f i c e r work. I n order 

t o e n s u r e g r e a t e r " e f f i c i e n c y " , they s h o u l d a l l be 

"managed", and t o avoid too much c o n f l i c t of i n t e r e s t 

between the c h i l d care functions of the a u t h o r i t y and 

the panel, the panel manager should be someone outside 

the c h i l d care h i e r a r c h y . Advisory groups would a l s o 

help to d i s t a n c e the panel from the l o c a l a u t h o r i t y . 

With regard to independence, there were few advances on 

the s u g g e s t i o n s c o n t a i n e d i n the guide t o panel 

a d m i n i s t r a t i o n (DHSS 1988) t h a t had been is s u e d two 

y e a r s p r e v i o u s l y , and g u a r d i a n s had been extremely 

s c e p t i c a l then t h a t e i t h e r removal from the c h i l d care 

h i e r a r c h y or a d v i s o r y groups would g i v e them the 

independence t h a t t h e y sought. The emphasis now, 

however, was on a "managed s e r v i c e " . E x a c t l y what i s 

meant by t h i s i s not c l e a r , but would seem to encompass 

a d m i n i s t r a t i v e matters, such as keeping more e f f i c i e n t , 

p r e f e r a b l y c o m p u t e r i s e d , r e c o r d s and making b e t t e r 

e s timates of supply and demand, but a l s o implied i s the 
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more rigo r o u s monitoring of guardians ad l i t e m , both i n 

terms of the standards of t h e i r p r o f e s s i o n a l work and 

the time spent i n doing i t . 

The Representation of the C h i l d i n C i v i l Proceedings. 
Research P r o j e c t 1985-9. Murch. Hunt and MacLeod 

The problem of supply and demand was a l s o examined 

by Murch, Hunt and Macleod (1990). While acknowledging 

t h a t i n g e n e r a l the i n i t i a l s h o r t a g e s of g u a r d i a n s 

appeared to have been reduced, mostly by the g r e a t e r use 

of f r e e - l a n c e and voluntary agency guardians, i t was 

known t h a t i n p r a c t i c e there was often l i t t l e choice 

a v a i l a b l e to the courts and t h a t i n some places the 

problem was so a c u t e t h a t c o u r t s were e v e n t u a l l y 

proceeding without guardians. Moreover, the p r o v i s i o n s 

of the C h i l d r e n Act, which would extend the use of 

guardians, would c o n t r o l the duration of proceedings to 

avoid delay, and would appoint guardians a t an e a r l i e r 

stage, would place acute pressure on s e r v i c e s i n some 

areas (Murch e t a l , 1990, p.31). These developments w i l l 

be d i s c u s s e d i n Chapter 10. 

The authors began by looking at the question of 

recruitment i n the context of the p r o v i s i o n of s o c i a l 

work s e r v i c e s g e n e r a l l y . Given t h a t there was a general 

s h o r t a g e of q u a l i f i e d and e x p e r i e n c e d c h i l d c a r e 

s p e c i a l i s t s , t h e r e was a danger t h a t the g u a r d i a n 

p r o v i s i o n s might "siphon o f f " c h i l d care e x p e r t i s e from 

l o c a l a u t h o r i t i e s , l e a v i n g them denuded or s t a f f e d by 

people l e s s knowledgeable and s k i l l e d than the guardian 
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(Murch e t a l 1990, p.34). ( T h i s , of course, assumes 

t h a t i t i s more a t t r a c t i v e to be a guardian than a l o c a l 

a u t h o r i t y s o c i a l worker.) Rupert Hughes, addressing the 

i n a u g u r a l meeting of the N a t i o n a l A s s o c i a t i o n of 

G u a r d i a n s ad l i t e m and R e p o r t i n g O f f i c e r s , made a 

s i m i l a r p oint when he s a i d : 

"Neither w i l l i t help these c h i l d r e n i f a few of 
them r e c e i v e a R o l l s Royce s e r v i c e a t the expense 
of other c h i l d r e n r e c e i v i n g a l e s s e r s e r v i c e than 
they deserve." (Hughes 1990) 

One option would be to improve the supply. Murch 

and h i s c o l l e a g u e s noted t h a t there had not, i n t h e i r 

knowledge, been any d i f f i c u l t y i n r e c r u i t i n g f r e e - l a n c e 

workers, which i n the SSI survey had been among the most 

experienced groups of c h i l d care workers (SSI 1990, para 

14.1). I f , as i n d i c a t e d i n Murch's e a r l i e r r e search and 

a l s o i n the SSI r e p o r t , these were r e c e n t l y r e t i r e d 

people or women with f a m i l i e s , who would not otherwise 

be a v a i l a b l e f o r s o c i a l s e r v i c e s department c h i l d care 

work, "an otherwise untapped s c a r c e resource was being 

tapped" (Murch e t a l 1990). I f , however, they were 

choosing to work outside the l o c a l a u t h o r i t y because 

being a f r e e - l a n c e guardian was more a t t r a c t i v e , they 

were obviously c o n t r i b u t i n g to the d r a i n of t a l e n t from 

the s o c i a l s e r v i c e s departments. 

Another o p t i o n , as suggested indeed i n the 

p a r l i a m e n t a r y d e b a t e s , would be t o use o t h e r 

p r o f e s s i o n a l s or even s p e c i a l l y s e l e c t e d and t r a i n e d l a y 

p e r s o n n e l . S t a f f i n the O f f i c i a l S o l i c i t o r ' s 
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Department, f o r example, do not have s o c i a l work 

q u a l i f i c a t i o n s , though they do have access to expert 

a d v i c e ; some American s t a t e s use v o l u n t e e r s ; i n 

Scotland, safeguarders (the nearest guardian ad l i t e m 

e q u i v a l e n t ) are drawn from a range of p r o f e s s i o n s , often 

lawyers. Murch f e l t t h a t parents might share the view 

about the " c o l l e c t i v e philosophy" of s o c i a l work t h a t 

was expressed i n the parliamentary debates, and p r e f e r a 

n o n - s o c i a l worker (Murch e t a l , 1990, p.36). 

The r o l e as c u r r e n t l y constructed i s a p r o f e s s i o n a l 

s o c i a l work one, however, and Murch concluded t h a t ( i n 

h i s view) i t had been so s u c c e s s f u l that i t would be 

r i s k y t o r e - c a s t i t ( i b i d , p . 3 7 ) . Another o p t i o n , 

t h e r e f o r e , would be t o reduce demand, perhaps by 

r e s t r i c t i n g the number of hours spent on each case. 

There i s every p o s s i b i l i t y t h a t the "management" of 

guardians ad l i t e m w i l l encompass t h i s i s s u e , though 

Murch f e l t t h a t the thoroughness of the g u a r d i a n s ' 

e n q u i r i e s was one of the major feat u r e s t h a t commended 

them to the court and o f f e r e d protection to the c h i l d . 

New p r o c e d u r e s under the C h i l d r e n Act (advance 

d i s c l o s u r e f o r i n s t a n c e ) should help to cut down on the 

amount of i n v e s t i g a t i v e work to be undertaken. 

A t h i r d , much more r a d i c a l suggestion, was the 

r e g u l a t i o n of the use of the p r o v i s i o n s f o r separate 

r e p r e s e n t a t i o n ; i n other words, i s i t always necessary 

f o r the c h i l d to be s e p a r a t e l y represented and, i f so. 
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are both a guardian ad l i t e m and a s o l i c i t o r always 

necessary? 

" I n a s u b s t a n t i a l number of cases the l e g a l outcome 
i s p r e d i c t a b l e from the outset. I n approximately 
87% of the cases studied, the guardian and the 
l o c a l a u t h o r i t y made the same recommendation." 
(Murch e t a l 1990, p.41) 

Despite the attempts to make the c h i l d ' s party s t a t u s 

s p e c i f i c i n the C h i l d r e n Act 1989, and the appointment 

of a guardian mandatory, the court r e t a i n s a c e r t a i n 

amount of d i s c r e t i o n . The court has the power not to 

appoint a guardian " i f t h i s appears unnecessary", and 

may a p p o i n t a s o l i c i t o r f o r the c h i l d i n c e r t a i n 

circumstances. I n a d d i t i o n , the court w i l l have the 

power under s e c t i o n 7 to c a l l f o r "welfare r e p o r t s " ; i t 

seems t h a t these could be provided by guardians ad l i t e m 

( i b i d , p.43). I t i s p o s s i b l e , t h e r e f o r e , to devise a 

number of options according to the requirements of the 

case. Although those responding to an e a r l i e r d r a f t had 

been h i g h l y c r i t i c a l of such a s e l e c t i v e approach, Murch 

urged, n o n e t h e l e s s , t h a t d i f f e r e n t approaches be 

e x p l o r e d on an e x p e r i m e n t a l b a s i s and c a r e f u l l y 

monitored. The time to comment on t h i s w i l l be when the 

a c t u a l demands f o r guardians under the C h i l d r e n Act are 

known. 

Murch's r e s e a r c h p r o j e c t was published i n January 

1990, while the SSI r e p o r t was not published u n t i l the 

f o l l o w i n g May. The o n l y model t h a t appeared t o be 

favoured by the government at the time was the area 

p a n e l or " c o n s o r t i u m " , which would s t i l l be run by 

172 



s o c i a l s e r v i c e s departments. Murch and h i s f e l l o w 

authors made i t q u i t e c l e a r t h a t t h e i r p r e f e r r e d option 

would be f o r the a d m i n i s t r a t i o n of the panels to be 

e n t i r e l y removed from s o c i a l s e r v i c e s departments and 

moved t o a s e p a r a t e agency, r e g i o n a l l y based and 

s e p a r a t e l y funded. P o s s i b l e s t r u c t u r e s are considered 

i n conjunction with the court welfare s e r v i c e , though 

not with the O f f i c i a l S o l i c i t o r ' s Department, because 

the r e s e a r c h d i d not co v e r any pr o c e e d i n g s i n the 

High Court, and guardians were thought i n any case to 

have more i n common w i t h t h e i r p r o b a t i o n o f f i c e r 

c o l l e a g u e s , s h a r i n g a common p r o f e s s i o n a l background and 

o v e r l a p p i n g e x p e r i e n c e w i t h r e g a r d to c h i l d r e n and 

f a m i l i e s (Murch e t a l 1990, p.72). 

The e x i s t i n g o r g a n i s a t i o n a l arrangements, which 

r e q u i r e d t h e a d m i n i s t e r i n g a u t h o r i t i e s t o d i s t a n c e 

themselves from the guardians' p r o f e s s i o n a l p r a c t i c e , 

o b v i o u s l y made i t d i f f i c u l t f o r them to a p p r a i s e 

p r a c t i c e and s e t standards using i t s e s t a b l i s h e d systems 

of c o n t r o l ( i b i d , p.60). T h i s w i l l always remain a 

problem as long as the l o c a l a u t h o r i t i e s are involved. 

Murch d i d not, however, encounter any demand from courts 

and s o l i c i t o r s t h a t guardians should be more accountable 

to a management s t r u c t u r e than they already were; i n 

many r e s p e c t s , a g u a r d i a n ' s work i s under c o n s t a n t 

s c r u t i n y from s o c i a l workers, s o l i c i t o r s and the courts. 

T h i s s l i m - l i n e panel management s t r u c t u r e has indeed. 

173 



placed the p r o f e s s i o n a l r e s p o n s i b i l i t y upon guardians 

t h e m s e l v e s t o m a i n t a i n h i g h s t a n d a r d s ; which Murch 

b e l i e v e d they had done. What was r a t h e r more r e l e v a n t 

was the e f f i c i e n t use of p u b l i c funds. What was needed, 

t h e r e f o r e , was a management s t r u c t u r e t h a t preserved 

autonomy of d e c i s i o n - m a k i n g and p r a c t i t i o n e r c o n t r o l 

over management of i n d i v i d u a l cases, but was able to 

monitor p r o f e s s i o n a l s t a n d a r d s and e v a l u a t e both 

e f f e c t i v e n e s s and e f f i c i e n c y . I t was suggested t h a t 

t h i s could be provided by c a r e f u l i n i t i a l s e l e c t i o n , 

t i m e - l i m i t e d renewable c o n t r a c t s combined with p e r i o d i c 

a p p r a i s a l , a complaints mechanism and c l o s e l i a i s o n with 

user groups (Murch e t a l 1990, p.62). The researchers 

saw no need f o r h i e r a r c h i c a l c o n t r o l , nor the imposition 

of a h i e r a r c h i c b u r e a u c r a t i c model with, f o r example, 

s e n i o r guardians. Rather, the adoption of a Code of 

P r a c t i c e c o u l d p r o t e c t t h e g u a r d i a n s ' autonomy and 

ensure c o n s i s t e n t standards. 

T h i s " s l i m - l i n e " p a n e l s t r u c t u r e appears t o be 

r a d i c a l l y d i f f e r e n t from the h i e r a r c h i c a l l y organised 

probation s e r v i c e . Nevertheless, Murch put forward two 

options: f i r s t , the absorption of the panels int o a 

s e p a r a t e l y c o n s t i t u t e d and organised d i v i s i o n of the 

probation s e r v i c e ; or the formation of a new s p e c i a l i s t 

s e r v i c e by combining and administering on a regional 

b a s i s the c u r r e n t c i v i l work of the probation s e r v i c e 

and p a n e l s of g u a r d i a n s / r e p o r t i n g o f f i c e r s . Murch 

favoured the absorption of t h i s branch of the probation 
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s e r v i c e i n t o the guardian ad l i t e m system, r a t h e r than 

v i c e v e r s a , b r i n g i n g the c i v i l work of the probation 

s e r v i c e i n t o l i n e with the model outl i n e d above. This 

would e s s e n t i a l l y p r o v i d e a new s p e c i a l i s t s e r v i c e , 

independent of both the probation s e r v i c e and the s o c i a l 

s e r v i c e s departments, b u i l t on the foundations of the 

e x i s t i n g panels but organised on a r e g i o n a l b a s i s and 

c e n t r a l l y funded from government as p a r t of the 

developing i n f r a s t r u c t u r e of the Family J u r i s d i c t i o n s . 

S t a f f would be p r o f e s s i o n a l l y t r a i n e d and enjoy a high 

l e v e l of autonomy. Management would be kept t o a 

minimum. 

With regard to s t a f f i n g the s e r v i c e , Murch noted 

t h a t the most i n t e r e s t i n g developments: 

"have been the burgeoning use of s e s s i o n a l 
guardians and i n a few areas the establishment of 
guardian ad l i t e m p r o j e c t s by voluntary agencies." 
(Murch e t a l 1990) 

Although i t was f e l t v i t a l to r e t a i n t h i s source of 

recruitment ( i . e . the s e s s i o n a l workers) as people who 

might otherwise be l o s t to s o c i a l work altogether, a 

s e r v i c e based e n t i r e l y on s e s s i o n a l guardians ad l i t e m 

would not be f e a s i b l e . What was suggested was some form 

of core s t a f f i n g , working from an independent o f f i c e 

base, as provided by the guardian ad l i t e m p r o j e c t s 

operated by the voluntary agencies. The system could 

absorb seconded o f f i c e r s from s o c i a l s e r v i c e s 

departments and v o l u n t a r y a g e n c i e s , t o g e t h e r w i t h 

175 



s e s s i o n a l g u a r d i a n s to p r o v i d e the n e c e s s a r y 

f l e x i b i l i t y . 

The most s t r i k i n g d i f f e r e n c e between the reports i s 

t h a t the SSI accepts the continued involvement of the 

l o c a l a u t h o r i t y while Murch and h i s a s s o c i a t e s do not. 

S i n c e l o c a l a u t h o r i t y r e s p o n s i b i l i t y f o r p a n e l s i s 

enshrined i n the Ch i l d r e n Act, one assumes that the 

S S I ' s recommendations w i l l p r e v a i l , a t l e a s t i n the 

sh o r t term. L i t t l e mention i s made i n e i t h e r report of 

the guardian ad l i t e m p r o j e c t provided by a voluntary 

agency, though the Ch i l d r e n ' s Society Humberside P r o j e c t 

was the s u b j e c t of a separate piece of rese a r c h by Joan 

Hunt and Mervyn Murch from 1985-88. The report, Speaking 

out f o r c h i l d r e n (Hunt and Murch 1990) was published 

towards the end of 1990. 

The Humberside Research 

Humberside had i n i t i a l l y joined a consortium of 

l o c a l a u t h o r i t i e s a c t i n g on a r e c i p r o c a l b a s i s , which 

c o l l a p s e d f o r much the same r e a s o n s t h a t s i m i l a r 

arrangements c o l l a p s e d i n other parts of the country. 

Humberside, however, found i t d i f f i c u l t t o r e c r u i t 

enough s e s s i o n a l guardians ad l i t e m to meet the needs of 

the c o u r t s . The s o l u t i o n was th a t of partnership with a 

v o l u n t a r y agency. N e g o t i a t i o n s w i t h the C h i l d r e n ' s 

S o c i e t y began i n 1985, a p r o j e c t leader was appointed at 

th e end of t h e y e a r , and the p r o j e c t was f u l l y 

e s t a b l i s h e d by A p r i l 1986, with two f u l l - t i m e guardians 

and a p r o j e c t l e a d e r . I t was i n i t i a l l y funded by the 
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l o c a l a u t h o r i t y on an annual grant and housed i n l o c a l 

a u t h o r i t y property, but throughout has been managed by 

t h e C h i l d r e n ' s S o c i e t y . The p r o j e c t workers a r e 

employees of the S o c i e t y but a l s o , as panel members, 

a c c o u n t a b l e t o t h e l o c a l a u t h o r i t y , which r e t a i n s 

o v e r a l l r e s p o n s i b i l i t y f o r the s e r v i c e . A s e n i o r member 

of Humberside's s o c i a l s e r v i c e s department's 

p r o f e s s i o n a l s t a f f co-ordinates the work of the whole, 

panel; the a l l o c a t i o n of cases i s d e a l t with by an 

a d m i n i s t r a t o r . 

Over the ensuing three years, the p r o j e c t became 

joint-funded, the C h i l d r e n ' s Society having agreed to 

fund an independent o f f i c e base and a c a r , and to fund 

th e e q u i v a l e n t of one f u l l - t i m e post to c a r r y out 

developmental work (Hunt and Murch 1990, p.10). 

The Humberside panel a c t u a l l y c o n s i s t s of p r o j e c t 

s t a f f and a number of s e s s i o n a l guardians ad l i t e m . 

Despite i n c r e a s e d s t a f f i n g , the p r o j e c t has never been 

a b l e t o meet th e demand on i t s own, and s e s s i o n a l 

guardians have played a c r u c i a l r o l e i n maintaining the 

s e r v i c e ( i b i d , p.11). 

Hunt and Murch found t h a t what they described as a 

" c o r e - s a t e l l i t e " model, (a core of f u l l - t i m e workers 

r e i n f o r c e d by s e s s i o n a l workers to meet the peaks and 

t r o u g h s i n demand) was one of i t s major s t r e n g t h s . 

Fundamentally, however, they had to question the whole 
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concept of a p a r t n e r s h i p with a l o c a l a u t h o r i t y i n the 

p r o v i s i o n of a guardian ad l i t e m s e r v i c e . 

" S u c c e s s f u l p a r t n e r s h i p r e q u i r e s c o l l a b o r a t i o n and 
good working r e l a t i o n s h i p s : GAL work r e q u i r e s 
s e p a r a t i o n and i s i n h e r e n t l y c o n f l i c t u a l . . . . T h e 
system i s i n h e r e n t l y complex and l a c k i n g i n 
c l a r i t y ; some d u p l i c a t i o n of f u n c t i o n between 
agency and a d m i n i s t e r i n g a u t h o r i t y 'seems 
unavoidable." (Hunt and Murch 1990, p.65) 

They concluded t h a t there was an "urgent" need to 

re-organise the guardian ad l i t e m s e r v i c e on a properly 

independent b a s i s , as described i n t h e i r report to the 

Department of Health. 

Conclusion 

The "Cleveland c r i s i s " gave urgency to the need to 

implement alr e a d y i d e n t i f i e d l e g i s l a t i v e reform. I t 

a l s o r a i s e d q u e s t i o n s about adequate s a f e g u a r d s to 

ensure t h a t s t a t e i n t e r v e n t i o n i n t o family l i f e was 

properly j u s t i f i e d and suggested that an O f f i c e of C h i l d 

P r o t e c t i o n could perform t h i s function, w h i l s t taking on 

the a d m i n i s t r a t i o n of guardian ad l i t e m panels a t the 

same time. General r e s i s t a n c e to the idea, however, led 

to i t s withdrawal, l e a v i n g the problem of an independent 

a d m i n i s t r a t i v e base fo r guardians unresolved. Despite 

e n e r g e t i c lobbying by guardians and other i n t e r e s t e d 

o r g a n i s a t i o n s during the passage of the C h i l d r e n B i l l 

t hrough P a r l i a m e n t f o r the e s t a b l i s h m e n t of an 

independent a d m i n i s t r a t i o n i n some other form, the Act 

l e f t r e s p o n s i b i l i t y f o r the s e r v i c e w i t h the l o c a l 

a u t h o r i t i e s , with some suggestion t h a t the independence 
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i s s u e could be d e a l t with by the c r e a t i o n of area panels 

or " c o n s o r t i a " . 

The S o c i a l S e r v i c e s I n s p e c t o r a t e , which had 

conducted a d e t a i l e d i n s p e c t i o n of four sample panels 

from 1987 to 1990, made the assumption t h a t panels would 

remain a l o c a l a u t h o r i t y r e s p o n s i b i l i t y , though 

rec o g n i s i n g the tens i o n s between those i n t e r e s t s and the 

independence of panel members. I t found t h a t the work 

force was l a r g e i n r e l a t i o n to the work undertaken, 

which was i n e f f i c i e n t , and recommended t h a t e f f o r t s 

s h o u l d be made to encourage a " s m a l l e r , d e d i c a t e d 

workforce", with the most v i a b l e models being groups of 

s e s s i o n a l g u a r d i a n s or f u l l - t i m e employed g u a r d i a n s . 

The independence of the s e r v i c e could be enhanced by 

b e t t e r management, s i t u a t e d o u t s i d e the c h i l d c a r e 

h i e r a r c h y , w i t h the a s s i s t a n c e of r e p r e s e n t a t i v e 

advisory groups. Many of these recommendations have 

been incorporated i n t o the Regulations t h a t accompany 

the Act; they w i l l be dis c u s s e d i n Chapter 10. 

Perhaps the most important c l u e s as to what may l i e 

ahead a t some stage can be found i n remarks made to the 

Lords and Commons by the Lord C h a n c e l l o r and the 

Mi n i s t e r of St a t e r e s p e c t i v e l y : t h a t the guardian ad 

l i t e m s e r v i c e was being considered i n the context of 

other court welfare s e r v i c e s . T his i s i n l i n e with the 

Murch, Hunt and MacLeod r e s e a r c h , and s u g g e s t s a 

p o s s i b l e amalgamation of the c i v i l work of the probation 
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s e r v i c e w i t h g u a r d i a n ad l i t e m p a n e l s , perhaps to 

include the O f f i c i a l S o l i c i t o r ' s Department as w e l l , to 

produce a combined court welfare s e r v i c e f o r the Family 

J u r i s d i c t i o n . 

Perhaps the most important conclusion t h a t a r i s e s 

out of t h i s e x a m i n a t i o n of the a d m i n i s t r a t i v e 

arrangements f o r guardians ad l i t e m i n care proceedings, 

i s t h a t a system t h a t began as a r e l a t i v e l y minor 

s i d e l i n e , vying f o r a t t e n t i o n with other c h i l d care 

functions of the l o c a l a u t h o r i t y , i s now regarded as a 

" s e r v i c e " . Although t h i s s e r v i c e does not, as yet, 

e x i s t e n t i r e l y i n i t s own r i g h t , as i t s t i l l has to 

compete f o r resources w i t h i n the l o c a l a u t h o r i t y , the 

f a c t t h a t i t i s now accorded separate recognition, with 

i t s own management o r g a n i s a t i o n and budget, i s a 

r e f l e c t i o n of a r e c o g n i t i o n of the importance of the 

guardian ad l i t e m r o l e i t s e l f . The p r o f e s s i o n a l r o l e of 

the guardian ad l i t e m as the independent safeguarder of 

c h i l d r e n ' s i n t e r e s t s b e f o r e the c o u r t w i l l be the 

s u b j e c t of the next chapter. 
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CHAPTER 8 

THE ROLE OF THE GUARDIAN AD LITEM IN CARE PROCEEDINGS 

Intr o d u c t i o n 

T h i s chapter w i l l examine the r o l e of the guardian 

ad l i t e m i n c a r e proceedings. I t w i l l address the i s s u e 

of why t h i s was conceived as a s o c i a l work r o l e , the 

guardian being accorded the s t a t u s of "expert witness" 

and p r o f e s s i o n a l l y independent of the proceedings. I t 

w i l l examine the o r i g i n a l "job d e s c r i p t i o n " as defined 

i n the amended Magistrates' Courts Rules (Magistrates 

C o u r t s 1 9 7 0 ) , and e x p l o r e the ways i n which the 

ambiguity of the r u l e s gave scope f o r the guardians to 

give d i f f e r e n t i n t e r p r e t a t i o n s to the r o l e . F i n a l l y , 

the " s u c c e s s " of the r o l e w i l l be evaluated. 

As was mentioned i n the Chapter 1, the concept of a 

guardian ad l i t e m - a guardian f o r the l e g a l proceedings 

- i s a f a m i l i a r one to the c o u r t s and can be undertaken 

by a l a y person such as a r e l a t i v e . The r o l e , i n t h i s 

context, i s to a c t as "next f r i e n d " and i s simply that 

of i n i t i a t o r of c i v i l proceedings on the c h i l d ' s behalf. 

As was described i n Chapter 5, the r o l e of a guardian 

ad l i t e m as a r e p r e s e n t a t i v e and s a f e g u a r d e r of 

c h i l d r e n ' s i n t e r e s t s can be c a r r i e d out by the O f f i c i a l 

S o l i c i t o r i n p r o c e e d i n g s i n the High Court; and i n 

adoption, a s i m i l a r safeguarding r o l e has been c a r r i e d 

out by an o f f i c e r of the l o c a l a u thority, l a t t e r l y a 

s o c i a l worker, ever s i n c e the f i r s t Adoption Act i n 

1926. 
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The M a g i s t r a t e s ' Courts Rules and the DHSS Guide for 
Guardians ad l i t e m 

The i d e a of a gu a r d i a n ad l i t e m i n c a r e 

proceedings, examined i n Chapter 3, arose out of the 

Maria C o l w e l l tragedy; the Inqu i r y c a l l e d f o r a s o c i a l 

worker to c a r r y out an independent i n v e s t i g a t i o n on the 

c h i l d ' s behalf i n future cases of th a t kind and i t was 

th e r e f o r e accepted without debate t h a t t h i s would be a 

s o c i a l work r o l e and the court r u l e s which were amended 

i n 1984 were constructed accordingly. Guidance on the 

i n t e r p r e t a t i o n of these i n p r a c t i c e was given i n the 

DHSS Guide f o r Guardians ad l i t e m i n the J u v e n i l e Court 

(DHSS Guide 1 9 8 4 ) . Together, they e s t a b l i s h e d the 

p h i l o s o p h y t h a t supported the r o l e ; emphasised the 

g u a r d i a n ' s p r o f e s s i o n a l independence; u n d e r l i n e d the 

g u a r d i a n ' s p r o f e s s i o n a l autonomy, and s p e c i f i e d the 

t a s k s t h a t needed to be done. As a p r o f e s s i o n a l l y -

q u a l i f i e d , experienced s o c i a l worker, the guardian ad 

l i t e m was a l s o to be regarded as an "expert witness" i n 

s o c i a l work matters. 

The p h i l o s o p h i c a l underpinning of the r o l e was to: 

"Regard as the f i r s t and paramount con s i d e r a t i o n 
the need to safeguard and promote the i n f a n t ' s best 
i n t e r e s t s u n t i l he r e a c h e s adulthood". 
(Magistrates Courts 1970, Rule 14A 6 (b)) 

Rule 14A(2) e s t a b l i s h e d the p r o f e s s i o n a l independence of 

the guardian ad l i t e m . No one could a c t as a guardian 

ad l i t e m i f she was a member, o f f i c e r or servant of a 

l o c a l a u t h o r i t y or authorised person ( w i t h i n the meaning 
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of S e c t i o n 1 of the Act of 1969) which is , a party to the 

proceedings; or i f she was at any time a member, 

o f f i c e r or s e r v a n t of a l o c a l a u t h o r i t y or voluntary 

o r g a n i s a t i o n d i r e c t l y involved i n arrangements r e l a t i n g 

to the ca r e , accommodation or welfare of the c h i l d . 

T h i s i s important to note, as i t has been s u b s t a n t i a l l y 

a l t e r e d i n the Court r u l e s r e l a t i n g to the Children Act 

1989 (Magistrates Courts 1991) and w i l l be discussed 

f u r t h e r i n Chapter 10. 

The new r o l e gave s o c i a l workers, used to working 

i n a h i e r a r c h i c a l i n s t i t u t i o n and r e s p o n s i b l e f o r 

c a r r y i n g out the Department's p o l i c y r a t h e r than making 

t h e i r own p e r s o n a l d e c i s i o n s , an unprecedented 

p r o f e s s i o n a l autonomy. The DHSS guide (1984) suggested 

t h a t i n order to reach an independent view about the 

c h i l d ' s i n t e r e s t s , the: 

"Guardian ad l i t e m w i l l be expected to appraise -
and may f i n d he must c r i t i c i s e - the work of l o c a l 
a u t h o r i t i e s and agencies with whom he has dealings 
i n t h e c o u r s e of h i s normal employment". 
(DHSS Guide 1984, paragraphs 6 and 7) 

Second: 

"A Guardian ad l i t e m i s accountable to the court 
f o r t h e e v i d e n c e which he g i v e s and the 
recommendations t h a t he makes. Members of a panel 
who are employed by l o c a l a u t h o r i t i e s or other 
s o c i a l work a g e n c i e s a c t as independent 
p r a c t i t i o n e r s w h i l s t appointed as g u a r d i a n s ad 
l i t e m and t h e i r work i n t h a t c a p a c i t y i s not 
s u b j e c t to the s c r u t i n y and d i r e c t i o n of t h e i r 
s e n i o r s and managers". 

The Rules then s e t out the t a s k s that needed to be 

done i n o r d e r t o a c h i e v e t h i s : t o i n v e s t i g a t e the 

c i r c u m s t a n c e s r e l e v a n t t o the p r o c e e d i n g s , by 
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i n t e r v i e w i n g people, i n s p e c t i n g records and obtaining 

p r o f e s s i o n a l a s s i s t a n c e (such as p a e d i a t r i c assessment, 

f o r example) i f a p p r o p r i a t e . I n response to the 

opposition l e v e l l e d a g a i n s t the f i r s t s e t of court r u l e s 

(see Chapter 4 ) , i f the court had not already done so, 

the guardian ad l i t e m would appoint a s o l i c i t o r for the 

c h i l d , a c t j o i n t l y with him/her i n considering how the 

case should be presented, and i n s t r u c t him/her, unless 

the c h i l d was o l d enough t o g i v e h i s / h e r own 

i n s t r u c t i o n s . Should these i n s t r u c t i o n s c o n f l i c t with 

those of the guardian ad l i t e m , the s o l i c i t o r would take 

i n s t r u c t i o n s d i r e c t l y from the c h i l d . The guardian must 

t a k e i n t o a c c o u n t the c h i l d ' s w ishes and f e e l i n g s , 

(having regard to h i s / h e r age and understanding) and 

make these known to the court. Should d i f f i c u l t i e s 

a r i s e , the views of the court must be sought. Having 

completed her i n v e s t i g a t i o n , the guardian ad l i t e m was 

to prepare a w r i t t e n report f o r the court. I n court, as 

an e x p e r t w i t n e s s , t h e g u a r d i a n ad l i t e m would be 

s u b j e c t to c r o s s examination. The f i n a l t ask was to 

decide, with the s o l i c i t o r , whether to launch an appeal 

i f the case, from the c h i l d ' s point of view, had had an 

u n s a t i s f a c t o r y outcome. 

The s p e c i f i c , and new, f e a t u r e s of the r o l e could 

be summed up t h u s : working i n p a r t n e r s h i p w i t h a 

s o l i c i t o r i n the p r e s e n t a t i o n of the c h i l d ' s c a s e ; 

assuming p r o f e s s i o n a l r e s p o n s i b i l i t y f o r the c a s e 
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without recourse to, or i n t e r v e n t i o n from the management 

h i e r a r c h y ; a p p r a i s i n g or p o s s i b l y c r i t i c i s i n g the work 

of the agencies involved with the c h i l d ; taking s p e c i a l 

c a r e to a s c e r t a i n the wishes and f e e l i n g s of the c h i l d 

and to communicate these to the court; and performing i n 

cou r t as an "expert w i t n e s s " and thereby s u b j e c t to 

cross-examination by the l e g a l r e p r e s e n t a t i v e s of both 

the l o c a l a u t h o r i t y and the parents. 

The government recognised t h a t "some preparation 

and t r a i n i n g may be needed" (DHSS 1983, para 12) by 

guardians ad l i t e m f o r t h i s new r o l e . Murch (Murch and 

Bader 1984, p.74) found t h a t most l o c a l a u t h o r i t i e s had 

run an i n i t i a l b r i e f i n g meeting around the end of May 

1984, t h a t the London Boroughs' T r a i n i n g Committee had 

organised a r a t h e r more s u b s t a n t i a l s e r i e s of three day 

meetings, but t h a t two or three a u t h o r i t i e s v i s i t e d i n 

August and September, had y e t t o run t h e i r f i r s t 

" t r a i n i n g day". My own a u t h o r i t y s e t up an i n i t i a l 

b r i e f i n g day and f o l l o w e d t h i s up w i t h a f u r t h e r 

meeting. The p r e v a i l i n g management view, however, was 

t h a t a s " L e v e l 3" workers we a l r e a d y p o s s e s s e d the 

necessary knowledge and s k i l l s f o r the job. I t was 

probably reasonable to assume t h a t panel members would 

be adequately knowledgeable about c h i l d abuse and about 

l o c a l a u t h o r i t y p r a c t i c e , e s p e c i a l l y the range of 

s u b s t i t u t e c a r e a v a i l a b l e , and one hopes they had had 

some p r a c t i c e i n t a l k i n g to c h i l d r e n . However, given 

the p a u c i t y of law teaching on most s o c i a l work courses 
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( B a l l e t a l 1988), knowledge of the law r e l a t i n g to 

c h i l d r e n and e x p e r t i s e i n the witness box, would depend 

very much on i n d i v i d u a l experience. "Support groups" 

q u i c k l y became e s t a b l i s h e d , both i n order to address 

gaps i n knowledge and t o p r o v i d e some i n f o r m a l 

c o n s u l t a t i o n . 

One area t h a t was expected to be c o n t r o v e r s i a l was 

the s o l i c i t o r / g u a r d i a n p a r t n e r s h i p . An area t h a t proved 

f a r more c o n t r o v e r s i a l was the extent to which a r o l e 

conceived as i n v e s t i g a t i v e r a t h e r than i n t e r v e n t i o n a l i s t 

could be j u s t i f i a b l y extended " i n the i n t e r e s t s of the 

c h i l d " , e s p e c i a l l y when the g u a r d i a n ad l i t e m was 

charged with the duty to safeguard the i n t e r e s t s of the 

c h i l d " u n t i l he achieves adulthood". Safeguarding the 

c h i l d i n the longer term implied a r o l e i n i n f l u e n c i n g 

the l o c a l a u t h o r i t y ' s long term plans. However, there 

was no mechanism f o r the guardian ad l i t e m to i n i t i a t e 

any proceedings and the law as i t stood suggested t h a t 

i t was the l o c a l a u t h o r i t y alone who had the power to 

determine the c h i l d ' s future once an order had been 

made. The t h i r d aspect t h a t was to give r i s e to some 

controversy during the passage of the Children B i l l 

through Parliament was the question of whether i t was 

e s s e n t i a l f o r the guardian to be a s o c i a l worker. These 

i s s u e s w i l l be considered i n turn. 

The s o l i c i t o r / g u a r d i a n ad l i t e m partnership 

The court r u l e s allowed the guardian to appoint a 

s o l i c i t o r f o r the c h i l d "except where a s o l i c i t o r has 
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been i n s t r u c t e d " . T h i s begged the question of who had 

i n s t r u c t e d the s o l i c i t o r ; i f i t was the l o c a l a u thority, 

t h i s might put h i s / h e r independence i n doubt (Murch 

and Bader 1984, para 4.42). Some courts adopted the 

p r a c t i c e of appointing s o l i c i t o r s for c h i l d r e n on a r o t a 

b a s i s i n order to ensure a f a i r d i s t r i b u t i o n of the 

work, though a government c i r c u l a r i s s u e d i n January 

1986 (DHSS 1986) s t a t e d " t h a t where a g u a r d i a n i s 

appointed i t i s f o r the guardian to appoint the c h i l d ' s 

s o l i c i t o r " , and " i t i s i n a p p r o p r i a t e f o r the l o c a l 

a u t h o r i t y who i s party to the case to e i t h e r s e l e c t or 

appoint the c h i l d ' s s o l i c i t o r " ( i b i d , para 7 ) . Although 

g u a r d i a n s ad l i t e m p r e f e r t o appoint t h e i r own 

s o l i c i t o r s , i t i s g e n e r a l l y accepted t h a t i t i s i n the 

c h i l d ' s i n t e r e s t f o r a s o l i c i t o r to be appointed by the 

co u r t when there i s a w a i t i n g l i s t f o r guardians. This 

p r a c t i c e i s confirmed i n the SSI Report (SSI 1990, para 

16.4). 

An e a r l y problem fo r guardians was t h a t i t was 

d i f f i c u l t to know how to choose a s o l i c i t o r with the 

appropriate e x p e r t i s e . Murch (Murch and Bader 1984, para 

4,41) found t h a t some c o u r t c l e r k s were w i l l i n g t o 

advis e guardians ad l i t e m , though not to give s p e c i f i c 

names. Otherwise they were advised to c o n s u l t the Law 

S o c i e t y D i r e c t o r y . "Good" and "bad" s o l i c i t o r s q u i c k l y 

became a s u b j e c t f o r d i s c u s s i o n a t Support Group 

meetings, as people passed on t h e i r experiences. By 
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1985/6 the Law Society had e s t a b l i s h e d l o c a l panels of 

lawyers who had an i n t e r e s t i n t h i s work and a t l e a s t 

some e x p e r t i s e ; t h e i r names were published i n a l i s t 

t h a t was r e g u l a r l y updated and sent to guardians ad 

l i t e m and to panel a d m i n i s t r a t o r s . 

D e s p i t e r e s e r v a t i o n s e x p r e s s e d on the p a r t of 

l a w y e r s about being i n s t r u c t e d by, r a t h e r than 

i n s t r u c t i n g , the guardian (Chapter 4) and r e g r e t that 

they were about to l o s e the i n v e s t i g a t i v e part of t h e i r 

own r o l e , the two r o l e s proved quite complementary, with 

t h e g u a r d i a n ad l i t e m t a k i n g on most of the 

i n v e s t i g a t i v e work which would u l t i m a t e l y inform a view 

of the c h i l d ' s best i n t e r e s t s , and the s o l i c i t o r , i n 

c o l l a b o r a t i o n with the guardian, planning how best to 

present the c h i l d ' s case i n court (see para 16.5, SSI 

1 9 9 0 ) . T h i s might i n c l u d e d e c i d i n g on r e l e v a n t 

w i t n e s s e s , and i f the help of a p a r t i c u l a r expert, such 

as a c h i l d p s y c h o l o g i s t , was required, the s o l i c i t o r 

would make the necessary arrangements with the l e g a l a i d 

board. A point made i n an a r t i c l e by Parry (1990) i s 

t h a t , because many guardians ad l i t e m work i n r e l a t i v e 

i s o l a t i o n , s o l i c i t o r s can perform an i n v a l u a b l e task i n 

helping the guardian ad l i t e m to d i s t i n g u i s h the wood 

from the t r e e s by a c t i n g as " d e v i l ' s advocate" and thus 

a s s i s t her i n coming to a conclusion about a case. 

Murch (Murch e t a l 1990, p.9) comments t h a t the guardian 

ad l i t e m / s o l i c i t o r p a r t n e r s h i p " i s one of the 

d i s t i n c t i v e and most s u c c e s s f u l f e a t u r e s of the system". 
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Once i n court, the advocacy s k i l l s of the s o l i c i t o r 

come i n t o t h e i r own, though i t i s important t h a t the 

g u a r d i a n ad l i t e m s h o u l d be s e a t e d nearby, so t h a t 

f u r t h e r i n s t r u c t i o n s can be given as the case unfolds. 

I n the e a r l y days, t h i s could be a problem, because 

c o u r t s were unaccustomed to the guardian's r o l e and 

tended to want to tuck them away at the back! 

The R u l e s made i t q u i t e c l e a r t h a t i t i s the 

g u a r d i a n who i n s t r u c t s t he s o l i c i t o r , u n l e s s the 

s o l i c i t o r c o n s i d e r s (and i t i s h i s / h e r u l t i m a t e 

r e s p o n s i b i l i t y , having taken int o account the views of 

the guardian ad l i t e m ) t h a t the c h i l d i s old enough and 

s e n s i b l e enough to give h i s / h e r own i n s t r u c t i o n s . The 

s i t u a t i o n can a r i s e i n which a s o l i c i t o r r e f u s e s to 

accept i n s t r u c t i o n s from the guardian ad li t e m , even 

though the c h i l d i s very young, or even a baby, i n which 

case the r u l e s d i r e c t t h a t the guardian ad l i t e m should 

seek the advice of the court, and i t i s l i k e l y t h a t 

permission w i l l be given f o r a change of s o l i c i t o r . 

The more l e g i t i m a t e c o n f l i c t a r i s e s when the c h i l d , 

who i s considered old enough and wise enough to give 

h i s / h e r own i n s t r u c t i o n s , has a d i f f e r e n t view from that 

of the g u a r d i a n ad l i t e m . The s i t u a t i o n f o r the 

s o l i c i t o r i s q u i t e straightforward because s o l i c i t o r s 

are always under a duty to do t h e i r best for t h e i r 

c l i e n t s ; though Murch (Murch e t a l 1990, p.12) had 

e n c o u n t e r e d some s i t u a t i o n s where s o l i c i t o r s were 

r e l u c t a n t to diverge from the guardian even though the 
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c h i l d was "competent". Under the 1970 Magistrates' 

C o u r t R u l e s t h e g u a r d i a n ad l i t e m was i n a more 

d i f f i c u l t p o s i t i o n because s/he was l e f t e f f e c t i v e l y 

w i t h o u t r e p r e s e n t a t i o n , though the r u l e s d i d a l l o w 

him/her to make " o r a l r e p r e s e n t a t i o n s " to the court. 

Some c o u r t s , because they have a degree of d i s c r e t i o n 

about how they conduct t h e i r proceedings, would allow 

guardians ad l i t e m to cross-examine witnesses, but the 

DHSS Guide (1984, p a r a 32) d i d not approve t h i s 

p r a c t i c e . Changes brought about by the Children Act 

1989 i n t h i s regard w i l l be d i s c u s s e d i n Chapter 10. 

The r o l e - i s i t i n v e s t i g a t i v e or i n t e r v e n t i o n a l i s t ? 

A f a r more c o n t r o v e r s i a l matter f o r debate has been 

how f a r the guardian's r o l e can be l e g i t i m a t e l y extended 

beyond the e s s e n t i a l l y i n v e s t i g a t i v e one pre s c r i b e d i n 

the c o u r t r u l e s , i n the i n t e r e s t s of the c h i l d . T his 

dilemma has m a n i f e s t e d i t s e l f b r o a d l y i n two ways: 

f i r s t , i n the c a r r y i n g out of a d d i t i o n a l a c t i v i t i e s more 

a k i n t o casework, such as " d i s c l o s u r e work" or 

m e d i a t i o n ; and second, i n t h e i n t e r v e n t i o n by the 

guardian i n t o the court process i t s e l f , i n order to 

chall e n g e the l o c a l a u t h o r i t y ' s plans f o r the c h i l d . 

Where g u a r d i a n s d i d t h i s by i n v o k i n g the wardship 

j u r i s d i c t i o n , and appointed themselves as guardians ad 

l i t e m i n p l a c e of the O f f i c i a l S o l i c i t o r , f u r t h e r 

c o n t r o v e r s i e s arose. 

190 



Despite the f a c t t h a t the r u l e s i n d i c a t e d t h a t t h i s 

was an i n v e s t i g a t i v e , f o r e n s i c r o l e , by 1987 there i s 

evidence to suggest t h a t guardians ad l i t e m might be 

t a k i n g on other r o l e s as w e l l . I n r e s p e c t of the extent 

to which the guardian ad l i t e m should take on case-work 

t a s k s , the O f f i c i a l S o l i c i t o r , i n h i s submission to the 

C l e v e l a n d I n q u i r y , expressed the view t h a t "the l i m i t s 

of the r o l e of the guardian ad l i t e m are not w e l l 

understood", and t h a t : 

" i n s h o r t i t must be emphasised t h a t i t i s not a 
casework r o l e and i t i s not a r o l e i n which a 
p o s i t i v e s o c i a l work c o n t r i b u t i o n i s l i k e l y to be 
appropriate". ( O f f i c i a l S o l i c i t o r 1988, p.178) 

By way of example, based upon what he had encountered i n 

Cleveland, he reported t h a t guardians ad l i t e m were 

c a r r y i n g out " d i s c l o s u r e work", which i n h i s view went 

beyond a s c e r t a i n i n g the w i s h e s and f e e l i n g s of the 

c h i l d , with the r i s k t h a t the guardian ad l i t e m would 

je o p a r d i s e her o b j e c t i v i t y . ("Disclosure work" i s the 

name given to a s p e c i f i c kind of i n t e r v i e w i n g r e l a t i n g 

to c h i l d r e n who are suspected of having been s e x u a l l y 

abused.) He a l s o took i s s u e with the need to " v i s i t the 

c h i l d four or f i v e times", or even once a week over a 

p r o longed p e r i o d , which was a t odds w i t h the time-

l i m i t e d nature of the t a s k , and could lead to the c h i l d , 

who was a l r e a d y i n a v u l n e r a b l e p o s i t i o n , becoming over-

attached. His f i n a l , r e l a t e d c r i t i c i s m was t h a t the 

g u a r d i a n ad l i t e m s p e n t too much time on the 

i n v e s t i g a t i o n , 50-60 hours as opposed to the 20 or so 
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spent by the O f f i c i a l S o l i c i t o r . (The 20 hours did not 

in c l u d e t r a v e l l i n g time.) The O f f i c i a l S o l i c i t o r d i d 

not, i n f a c t , i n t e r v i e w any g u a r d i a n s ad l i t e m i n 

C l e v e l a n d where, because of an i n s u f f i c i e n c y of 

guardians, they were appointed to very few c a s e s . I n 

the few c a s e s where the j u v e n i l e court had appointed a 

guardian ad l i t e m , c o m p l e x i t i e s i n the evidence l e d , i n 

many i n s t a n c e s , to a change of venue to the High Court 

i n wardship. T h i s was an arena which was u n f a m i l i a r , 

where t h e l e n g t h of time b e f o r e the h e a r i n g was 

i n d e t e r m i n a t e , and where the g u a r d i a n ad l i t e m was 

probably anxious to ensure t h a t the "wishes and f e e l i n g s 

of the c h i l d " were p a r t i c u l a r l y w e l l canvassed. Coyle 

quotes two guardians ad l i t e m who had been involved i n a 

High Court case where the O f f i c i a l S o l i c i t o r had been 

appointed: 

"We were unhappy with the l i m i t e d scope of the 
O f f i c i a l S o l i c i t o r ' s i n v e s t i g a t i o n , which meant 
t h a t i n our o p i n i o n the c h i l d ' s view was not 
s y m p a t h e t i c a l l y i n v e s t i g a t e d . " (Coyle 1987, p.45) 

The guide to panel a d m i n i s t r a t i o n (DHSS 1988, para. 

4.17) a l s o drew a t t e n t i o n to the need for guardians ad 

l i t e m to r e s i s t the temptation to " f i n d themselves drawn 

i n t o a c t i v e s o c i a l work", t h i s being the task of the 

l o c a l a u t h o r i t y caseworker. I t advised t h a t i t was not 

a p p r o p r i a t e f o r the g u a r d i a n ad l i t e m t o c a r r y out 

r e h a b i l i t a t i v e work, p a r t i c i p a t e i n access arrangements, 

or even to attend case conferences, unless s t r i c t l y as 
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an observer; d i s c l o s u r e work was d e f i n i t e l y o f f bounds 

(DHSS 1988, para 4.18). 

A f u r t h e r example of the g u a r d i a n ad l i t e m ' s 

growing r e p u t a t i o n f o r over-involvement i s provided by 

the case of Re B. Mr. J u s t i c e Bush, s i t t i n g i n the High 

Court on 19th August 1988, refused to appoint a panel 

guardian, Mrs. P., as guardian ad l i t e m i n the wardship 

proceedings, even though she had already been involved 

i n t h e j u v e n i l e c o u r t and even though the O f f i c i a l 

S o l i c i t o r had no o b j e c t i o n to her appointment. The 

argument put forward i n favour of Mrs. P.'s appointment 

was t h a t she was " s k i l l e d i n c o n c i l i a t i o n " . Mr. J u s t i c e 

Bush r e p l i e d t h a t no doubt such s k i l l s were v e r y 

v a l u a b l e i n t h e i r p l a c e , but t h a t a guardian ad l i t e m 

"who i s too c l o s e to the a c t i o n may be a t r i s k of 
l o s i n g t h a t o b j e c t i v i t y . . . i n which the O f f i c i a l 
S o l i c i t o r i s so s k i l l e d " . (Re B. a Minor. Bush J . , 
19.8.88 (unreported)) 

The O f f i c i a l S o l i c i t o r (1988, pp.184/5) put forward 

as p o s s i b l e explanations f o r misunderstanding the l i m i t s 

of the r o l e : l a c k of t r a i n i n g , e s p e c i a l l y i n the l e g a l 

aspect; inexperience caused perhaps by taking on only a 

l i m i t e d number of c a s e s ; but most p a r t i c u l a r l y t h a t part 

of the job d e s c r i p t i o n , l a i d down i n the Court Rules, 

which was the duty to: 
"regard as the f i r s t and paramount con s i d e r a t i o n 
the need to safeguard and promote the i n f a n t ' s best 
i n t e r e s t s u n t i l he achieves adulthood". 

Another dilemma f o r g u a r d i a n s t h a t t h i s r u l e 

generated was t h a t on the one hand the appointment was 
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" f o r the purpose of the proceedings", but on the other 

hand, t h e r u l e seemed t o imply t h a t the long-term 

e f f e c t s of the order t h a t the guardian ad l i t e m was 

recommending to the court should a l s o f a l l w i t h i n the 

g u a r d i a n ' s i n f l u e n c e ; i n o t h e r words, the l o c a l 

a u t h o r i t y ' s plans f o r the c h i l d once the order had been 

made. The DHSS guide had s t a t e d t h a t the 

"guardian ad l i t e m w i l l be expected to appraise -
and may f i n d t h a t he must c r i t i c i s e - the work of 
l o c a l a u t h o r i t i e s and other agencies with whom he 
has d e a l i n g i n the c o u r s e of h i s normal 
employment". (DHSS Guide 1984, para 6) 

Smith (1989:119) noted t h a t Atherton (1987) suggested an 

expansive and c r i t i c a l r o l e f o r guardians i n r e l a t i o n to 

t h e i r assessment of s o c i a l work p r a c t i c e and procedural 

matters; f o r example: had the l o c a l a u t h o r i t y observed 

the Code of P r a c t i c e on Access? had s t a t u t o r y Reviews 

been held, and had parents been allowed to p a r t i c i p a t e ? 

how much p r e v e n t a t i v e work had been undertaken? 

Atherton was c l e a r l y of the view t h a t guardians could 

and should seek to i n f l u e n c e l o c a l a u t h o r i t y p r a c t i c e 

beyond t h e i r l i m i t e d d u t i e s to the court, even i f t h i s 

might in c l u d e n e g o t i a t i n g with the l o c a l a u t h o r i t y about 

i t s p a r t i c u l a r approach to a case. 

The BASW Report (1986) makes the p o i n t t h a t , 

because the guardian ad l i t e m comes to the s i t u a t i o n 

from a broad p e r s p e c t i v e (an overview of the s i t u a t i o n 

r a t h e r than one t h a t i s seen i n terms of the functions 

and r e s p o n s i b i l i t i e s of a p a r t i c u l a r agency), i t i s 

p o s s i b l e , f i r s t l y , to come to a d i f f e r e n t conclusion, 
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and secondly, the examination of the s i t u a t i o n across a 

broad f r o n t may have the e f f e c t of changing the f a c t s , 

or the way the f a c t s are perceived. 

"The e f f e c t of the p a r t i c i p a n t observer i n research 
as an agent of change has long been e s t a b l i s h e d i n 
s o c i a l s c i e n c e experiments and the s i t u a t i o n of a 
panel member i n the court s i t u a t i o n may not be very 
d i f f e r e n t from t h i s " (BASW 1986, p.44) 

The r e p o r t recognises t h a t by the very f a c t of 

t h e i r i n v o l v e m e n t , g u a r d i a n s ad l i t e m may a c t as 

c a t a l y s t s i n the s i t u a t i o n , and suggests t h a t , without 

recourse to p l e a bargaining, the sharing of information 

or of h i t h e r t o unexamined a l t e r n a t i v e s may be the 

outcome. 

Coyle (1987, p.25) gives a number of examples where 

t h e g u a r d i a n ad l i t e m h a s , i n e f f e c t , a c t e d as a 

mediator where: the guardian ad l i t e m and s o l i c i t o r f o r 

t h e c h i l d f e l t t h a t the l o c a l a u t h o r i t y had no 

d i s c e r n i b l e c a s e and the matter was withdrawn; the 

guardian persuaded the l o c a l a u t h o r i t y to place the 

c h i l d with r e l a t i v e s acceptable to the parents, when a 

care order was being made; the guardian ad l i t e m was 

able to change a proposed care order to custodianship 

with p a t e r n a l grandparents. 

I t i s perhaps important to emphasise t h a t t h i s kind 

of mediation a r i s e s out of the i n v e s t i g a t i v e process of 

the guardian's t a s k r a t h e r than the s p e c i f i c a c t i v i t y to 

which Mr. J u s t i c e Bush took such exception. I n the 

examples given, the guardian seems to have e f f e c t e d a 

change of d i r e c t i o n through persuasion. I t i s where 
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such persuasion has not been e f f e c t i v e , or p o s s i b l y not 

even t r i e d , t h a t the g r e a t e s t controversy about the 

guardian's r o l e has a r i s e n . T his i s where the guardian 

has sought to intervene i n the court process i t s e l f , by 

invoking the High Court's a s s i s t a n c e i n wardship. 

The powers of the j u v e n i l e c o u r t i n c a r e 

proceedings were l i m i t e d ; the court could only make a 

care order, a s u p e r v i s i o n order or no order a t a l l . A 

s u p e r v i s i o n order, whereby the parental r i g h t s remained 

with the parent was often f e l t to be inappropriate f o r 

pr o t e c t i n g a very young c h i l d , as the order did not give 

the s u p e r v i s o r even the r i g h t of entry i n t o the home. 

On the other hand, when a care order was made, the 

p a r e n t a l r i g h t s and d u t i e s passed t o the l o c a l 

a u t h o r i t y , and i t then f e l l to i t s d i s c r e t i o n as to how 

the care order was to take e f f e c t . I t had a wide range 

of choice, from r e h a b i l i t a t i o n with the parents a t one 

end of the spectrum, to making arrangements, a l b e i t 

through other court processes, f o r the c h i l d ' s adoption, 

a t the other. 

Wardship, on the o t h e r hand, i s a much more 

f l e x i b l e j u r i s d i c t i o n as f a r as the court i s concerned, 

and a t the conclusion of the case a range of orders, 

d i r e c t i n g with whom the c h i l d should l i v e , e t c , can be 

made by the court. 

By the time the guardian ad l i t e m p r o v i s i o n s were 

implemented, the case of A v Liverpool C i t y Council 
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(1981) had a l r e a d y e s t a b l i s h e d t h a t the wardship 

j u r i s d i c t i o n c o u l d not be used t o c h a l l e n g e l o c a l 

a u t h o r i t y d e c i s i o n s r e l a t i n g to c h i l d r e n i n care, or 

coming i n t o c a r e , because the power to make t h e s e 

d e c i s i o n s i s given to the l o c a l a u t h o r i t y by s t a t u t e . 

Regarding c h i l d r e n i n care , wardship proceedings could 

only be i n s t i t u t e d by others with the l o c a l a u t h o r i t y ' s 

permission, f o r example, i n the Cleveland c a s e s . The 

guardian ad l i t e m , however, a l s o had a s t a t u t o r y duty i n 

r e l a t i o n to the welfare of c h i l d r e n and i t remained to 

be seen whether the " L i v e r p o o l " d e c i s i o n was open to 

challenge. 

The f i r s t reported case was Re J . T. (A Minor) 

(Wardship: Committal to care) (1986) i n which a guardian 

ad l i t e m warded an i n f a n t who was s u b j e c t to an in t e r i m 

care order i n the j u v e n i l e court because he believed 

t h a t the l o c a l a u t h o r i t y ' s plan to r e h a b i l i t a t e the 

c h i l d with i t s mother was too great a r i s k . This 

appears to have galvanised the l o c a l a u t h o r i t y i n t o 

changing i t s mind, the" guardian ad litem's a p p l i c a t i o n 

f o r wardship was endorsed, and agreement reached t h a t 

the c h i l d be placed with long-term f o s t e r parents with a 

view to adoption. The experience seems to have been 

s a t i s f a c t o r y f o r the guardian ad l i t e m as the l o c a l 

a u t h o r i t y d i d not take i s s u e with the j u r i s d i c t i o n a l 

point, and the guardian ad l i t e m was commended by the 

Judge f o r h i s a c t i o n s . 
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Another c a s e was r e p o r t e d i n the O f f i c i a l 

S o l i c i t o r ' s S u bmission t o the C l e v e l a n d I n q u i r y 

( O f f i c i a l S o l i c i t o r 1988), and used by him as a f u r t h e r 

example of g u a r d i a n s o v e r - r e a c h i n g t h e m s e l v e s , 

concerning a two year o l d boy who had been diagnosed as 

s e x u a l l y abused. At an e a r l y stage i n the proceedings, 

the court appointed a guardian ad l i t e m but, because of 

the w a i t i n g l i s t , no-one was a c t u a l l y nominated u n t i l 

a f t e r an independent medical review panel had f a i l e d to 

s u b s t a n t i a t e the dia g n o s i s , and the l o c a l a u t h o r i t y had 

sent the c h i l d home, s u b j e c t to continuing i n t e r i m care 

orders. A case conference recognised the d i f f i c u l t y i n 

s a t i s f y i n g t h e proof s t a g e of the pr o c e e d i n g s and 

recommended t h a t the court should be asked to discharge 

them. The guardian ad l i t e m , unhappy a t t h i s d e c i s i o n , 

made r e p r e s e n t a t i o n s to the court, but the proceedings 

were discharged notwithstanding. Despite the f a c t t h at 

her s t a t u t o r y involvement was a t an end, the guardian ad 

l i t e m then i n s t i t u t e d wardship proceedings. The outcome 

of t h i s i s not r e p o r t e d , but the C l e v e l a n d Report 

( S e c r e t a r y of S t a t e 1988, para. 16.71) "doubted the 

s u i t a b i l i t y of t h i s procedure" and suggested t h a t the 

O f f i c i a l S o l i c i t o r should have been consulted. 

The question of whether guardians ad l i t e m could or 

should use wardship proceedings to challenge a l o c a l 

a u t h o r i t y ' s plans f o r a c h i l d i n i t s care were f i n a l l y 

decided by A. v Be r k s h i r e County Council (1989) and Re 

T. (Minors) (Care Proceedings: Wardship) (1989). I n the 
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B e r k s h i r e case the guardian ad l i t e m disagreed with the 

l o c a l a u t h o r i t y ' s long term plan to place the c h i l d i n a 

boarding s c h o o l . I n Re T, there were four c h i l d r e n and 

two d i f f e r e n t s e t s of care proceedings i n two j u v e n i l e 

c o u r t s . The guardian ad l i t e m wanted to unite the 

proceedings under one judge i n wardship. 

I n t h e B e r k s h i r e c a s e , the Court of Appeal 

confirmed the conclusion reached by S i r Stephen Brown i n 

the High Court; t h a t guardians ad l i t e m could not a s s a i l 

t h e L i v e r p o o l d e c i s i o n and invoke the wardship 

j u r i s d i c t i o n a s a means of c h a l l e n g i n g the l o c a l 

a u t h o r i t y and reviewing i t s d e c i s i o n s . Although Re T 

was somewhat d i f f e r e n t , and arguably did not challenge 

any l o c a l a u t h o r i t y d e c i s i o n , but r a t h e r sought to 

r a t i o n a l i s e the proceedings, a course of a c t i o n that 

was, i n d e e d , approved by Mrs. J u s t i c e Booth i n the 

w a r d s h i p h e a r i n g , the f i n a l judgement argued 

n e v e r t h e l e s s t h a t " L i v e r p o o l " was r e l e v a n t . A secondary 

point was t h a t , although the guardian could ward the 

c h i l d r e n as a p r i v a t e i n d i v i d u a l i f she chose, i n which 

case she would have to pay the c o s t s h e r s e l f , she had no 

locus s t a n d i to do so i n her ca p a c i t y as guardian ad 

l i t e m because h e r r o l e was l i m i t e d to work i n the 

j u v e n i l e court i n the course of care proceedings. 

Remy Zentar, d i s s e n t i n g from t h i s view, wrote: 

"The f a c t t h a t a p anel g u a r d i a n does not have 
automatic r i g h t to a c t i n that c a p a c i t y i n the 
wardship proceedings does not mean t h a t she has no 
locus s t a n d i to commence those proceedings, and i n 
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view of the f a c t t h a t she has a s t a t u t o r y duty 'to 
regard as paramount the safeguarding and promoting 
of t h e c h i l d ' s b e s t i n t e r e s t s ' t h e r e i s 
c o n s i d e r a b l e s t r e n g t h i n the argument t h a t i f , 
during the c a r r y i n g out of her d u t i e s she concludes 
(no doubt i n d i s c u s s i o n with the c h i l d ' s l e g a l 
r e p r e s e n t a t i v e ) t h a t i n v o k i n g the wardship 
j u r i s d i c t i o n i s i n the c h i l d ' s i n t e r e s t , she has a 
r i g h t , indeed a duty, to do so".(Zentar 1988, p.30) 

The i m p l i c a t i o n of the d e c i s i o n i n the Re T and the 

B e r k s h i r e case was t h a t guardians would have to confine 

themselves, r e f l e c t i n g the l i m i t a t i o n s of the j u v e n i l e 

court i t s e l f , to a recommendation about the best l e g a l 

outcome f o r the c h i l d . T h i s would mean a consideration 

of the case, not i n the l i g h t of the p r a c t i c a l d e t a i l s 

of the c h i l d ' s future l i f e , but i n the l i g h t of where 

l e g a l r e s p o n s i b i l i t y should l i e , with the parent or with 

the l o c a l a u t h o r i t y . I f one r e l a t e s t h i s l i m i t e d remit 

back to the Maria C o l w e l l a f f a i r , the conclusion i s 

reached t h a t , had a guardian been appointed i n t h a t 

c a s e , and had she been s u c c e s s f u l i n opposing the 

discharge of the care order, the l o c a l a u t h o r i t y could 

s t i l l have e x e r c i s e d i t s d i s c r e t i o n , i f the guardian had 

been u n s u c c e s s f u l i n persuading i t otherwise, i n sending 

the c h i l d home, with the same t r a g i c consequences. 

A a l t e r n a t i v e way of challenging the d e c i s i o n s of a 

l o c a l a u t h o r i t y , or indeed any other p u b l i c body, i s by 

j u d i c i a l review. Using t h i s avenue, guardians began to 

win some concessions, though sometimes at great personal 

c o s t . The f i r s t reported example was R v Birmingham 

J u v e n i l e Court ex parte G and others (minors) and R (a 
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Minor) (1989). The same guardian ad l i t e m and s o l i c i t o r 

were appointed i n each case. 

The G a p p l i c a t i o n concerned three l i t t l e g i r l s , two 

s i s t e r s and a cousin, who l i v e d with t h e i r mothers, who 

were s i s t e r s . There were si g n s of sexual abuse of a l l 

three c h i l d r e n and the l o c a l a u t h o r i t y commenced care 

proceedings. The R case concerned a l i t t l e boy aged one 

year who l i v e d with h i s two h a l f s i s t e r s . The fath e r 

a s s a u l t e d one of the l i t t l e g i r l s and the l o c a l 

a u t h o r i t y commenced c a r e p r o c e e d i n g s . The J u v e n i l e 

Court appointed a guardian ad l i t e m who produced reports 

i n both c a s e s , and i n each c a s e recommended a 

s u p e r v i s i o n order. At the f i n a l (separate) hearings, 

the l o c a l a u t h o r i t y wished t o withdraw the c a r e 

proceedings; i n G they had decided to work v o l u n t a r i l y 

with the mothers which, the guardian ad l i t e m submitted, 

would put the c h i l d r e n a t r i s k . The s o l i c i t o r for the 

c h i l d r e n submitted t h a t the only way the j u s t i c e s could 

properly decide whether to allow the withdrawal was to 

hear the evidence. A f t e r hearing from a l l p a r t i e s , the 

j u s t i c e s refused to allow the cases to be withdrawn, a t 

which p o i n t t he l o c a l a u t h o r i t y s i m p l y o f f e r e d no 

evidence. The s o l i c i t o r f o r the guardian ad l i t e m then 

applied to c a l l the evidence, i n c l u d i n g that of the 

guardian ad l i t e m . However, on the advice of the c l e r k , 

and f o r p r o c e d u r a l r e a s o n s , the m a g i s t r a t e s , on 

d i f f e r e n t l y c o n s t i t u t e d benches and on d i f f e r e n t days. 
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dismissed the cas e s . The guardian ad l i t e m applied f o r 

j u d i c i a l review. 

S i r Stephen Brown, i n the Queen's Bench D i v i s i o n , 

agreed with the guardian ad l i t e m t h a t the j u v e n i l e 

court had misunderstood the nature of care proceedings 

which were "not a d v e r s a r i a l " , they were c h i l d - w e l f a r e 

centred and not unduly r e s t r i c t e d by t e c h n i c a l , formal 

r u l e s , and to ignore t h a t was an a f f r o n t to common 

sense. The l o c a l a u t h o r i t y should never have applied to 

withdraw the proceedings without f u l l c o n s u l t a t i o n with 

the guardian ad l i t e m . The guardian ad l i t e m could have 

i n s i s t e d t h a t the c o u r t s h o u l d r e a d her r e p o r t and 

conside r the a l t e r n a t i v e s before reaching a d e c i s i o n . 

The C o u r t of Appeal confirmed t h i s view, 

s t i p u l a t i n g t h a t , i n cases such as t h i s , the j u v e n i l e 

court must a c t j u d i c i a l l y , and even i f agreement i s 

re a c h e d a l l round t h a t the pr o c e e d i n g s s h o u l d be 

withdrawn, t h i s cannot be done without the court hearing 

the reasons f o r the d e c i s i o n . 

The degree t o which the l o c a l a u t h o r i t y must 

c o n s u l t the guardian ad l i t e m before reaching d e c i s i o n s 

r e l a t i n g to the c h i l d ' s care p r i o r to the hearing were 

decided by R v North Yorkshire County Council ex parte 

M (1989). 

I n March 1987 the j u v e n i l e court made a l i t t l e 

g i r l , B, the s u b j e c t of a care order, her fa t h e r having 

been convicted i n January of th a t year of indecently 

a s s a u l t i n g her. Taking the view t h a t a re t u r n home was 
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not f e a s i b l e , the d e c i s i o n was taken f o r B to be placed 

f o r adoption. The parents were informed of t h i s i n 

J a n u a r y 1988. T h i s prompted them t o apply to the 

j u v e n i l e c o u r t f o r the discharge of the care order and a 

guardian ad l i t e m was appointed. Access to the parents 

was allowed to continue but, because of d i f f i c u l t i e s i n 

f i n d i n g a s t a b l e home f o r the c h i l d t h a t would allow 

t h i s c o n t i n u i n g c o n t a c t , the adoption p a n e l , who 

considered the case i n May, recommended t h a t access to 

th e p a r e n t s s h o u l d be phased out w i t h a view to 

t e r m i n a t i n g i t . I n August, a month be f o r e the 

a p p l i c a t i o n f o r the discharge of the order was due to be 

heard, the Adoption Panel upheld the plan f o r adoption. 

When they heard about t h i s , the parents applied for 

j u d i c i a l review on the grounds t h a t t h e i r a p p l i c a t i o n i n 

th e j u v e n i l e c o u r t would be p r e j u d i c e d . They were 

supported by the guardian ad l i t e m . Mr. J u s t i c e H o l l i s 

granted leave f o r j u d i c i a l review, and an i n j u n c t i o n 

r e s t r a i n i n g the l o c a l a u t h o r i t y from implementing t h e i r 

d e c i s i o n f o r t h e time b e i n g . The l o c a l a u t h o r i t y , 

advised by H o l l i s J . to i n s t i g a t e wardship proceedings, 

chose not to do so. 

The review i t s e l f was conducted i n September by Mr. 

J u s t i c e Ewbank. He could f i n d nothing i n t r i n s i c a l l y 

wrong with the l o c a l a u t h o r i t y ' s d e c i s i o n , accepting 

t h a t t h e i r view t h a t i t was i n the i n t e r e s t s of the 

c h i l d to be s e c u r e l y placed as soon as p o s s i b l e , was 
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r e a s o n a b l e . He d i d , however, ta k e i s s u e w i t h the 

d e c i s i o n making process. R e f e r r i n g to the Birmingham 

case, i n which the Judge had s t r e s s e d the importance of 

c o n s u l t i n g the guardian ad l i t e m , he f e l t t h a t a s i m i l a r 

duty a p p l i e d i n . t h i s case. The guardian had a duty, 

under the r u l e s , to take everything i n t o account; the 

l o c a l a u t h o r i t y had a r e c i p r o c a l duty, i n c l u d i n g 

l i s t e n i n g to the views of the guardian. Eastham J . 

upheld the review, adjourning the case u n t i l such time 

as the l o c a l a u t h o r i t y had consulted with the guardian 

ad l i t e m . 

What happened next was t h a t the c o u n c i l allowed the 

guardian ad l i t e m to submit a report to the adoption 

panel, but d i d not allow her to attend i n person. The 

guardian ad l i t e m sought f u r t h e r j u d i c i a l review of t h i s 

d e c i s i o n , and the a c t i o n s of the l o c a l a u t h o r i t y were 

upheld, the Judge being of the view that the guardian ad 

l i t e m ' s attendance was e n t i r e l y a matter for the panel. 

He was a l s o asked to decide whether the High Court could 

ward a c h i l d of i t s own motion. He decided t h a t i t 

c o u l d , i n e x c e p t i o n a l c i r c u m s t a n c e s , but t h a t t h e s e 

p a r t i c u l a r circumstances were not "exceptional". 

The guardian i n t h i s case was suspended by the 

l o c a l a u t h o r i t y f o r "exceeding the boundaries of the 

r o l e " ; she e v e n t u a l l y r e s i g n e d . Without o b j e c t i v e 

information about both s i d e s of the c o n f l i c t , i t i s 

d i f f i c u l t to comment on t h i s , but i t does h i g h l i g h t the 

p r e c a r i o u s p o s i t i o n of self-employed guardians ad l i t e m 
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and t h e i r freedom to a c t independently when the l o c a l 

a u t h o r i t y with which they are i n c o n f l i c t a l s o c o n t r o l s 

t h e i r membership of the panel. 

The l i m i t a t i o n s of the guardian's r o l e i n care 

proceedings were picked up by the Inquiry i n t o the death 

of Jasmine Beckford. The subsequent report recommended 

an extended r o l e f o r the guardian ad l i t e m , who should 

be i n v i t e d to the case conference following the care 

proceedings and to any case conference a t which the 

question of r e h a b i l i t a t i o n of the c h i l d with family was 

c o ntemplated (London Borough of B r e n t 1985, p.251). 

Such a recommendation was never c a r r i e d out, but the 

Charge and C o n t r o l R e g u l a t i o n s (Accommodation 1988), 

which arose out of the Beckford I n q u i r y as a way of 

safeguarding the c h i l d where a reunion with h i s / h e r 

parents was planned, allow f o r the guardian ad l i t e m , 

among o t h e r s , t o be c o n s u l t e d , but o n l y d u r i n g the 

process of c a r e proceedings and not afterwards. This 

giv e s the guardian ad l i t e m some redress i n cases where 

she agrees with the care order, but not with the plan to 

r e h a b i l i t a t e . I n my experience, the g r e a t e s t problem of 

a l l f o r guardians i s where the c h i l d i s allowed home 

before a guardian ad l i t e m i s a c t u a l l y appointed, and 

e n q u i r i e s r e v e a l t h a t the c h i l d i s i n a dangerous 

s i t u a t i o n . Since the guardian ad l i t e m has no power to 

determine the management of the case h e r s e l f , or to 

i n i t i a t e a l t e r n a t i v e proceedings (such as wardship) the 
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only r e d r e s s i n these circumstances i s to ensure t h a t 

the evidence i s heard by the court as i n the Birmingham 

case, or to apply f o r j u d i c i a l review of the l o c a l 

a u t h o r i t y ' s d e c i s i o n , though o b v i o u s l y not on the 

grounds of " f a i l u r e to c o n s u l t " . 

A c a s e t h a t p o s t - d a t e s Birmingham and North 

Yo r k s h i r e i s R v Waltham F o r e s t London Borough ex parte 

G (1989). Perhaps because j u d i c i a l review was becoming 

too easy, t h i s case e s t a b l i s h e d t h a t the j u d i c i a l review 

of the l o c a l a u t h o r i t y ' s a c t i o n s would only be granted 

i f the problem was a i r e d f i r s t with the j u v e n i l e court, 

under t h a t p a r t of the Rules which s t a t e s t h a t the 

guardian ad l i t e m 

"has a duty to seek the views of the court i n any 
case where d i f f i c u l t i e s a r i s e i n r e l a t i o n to the 
performance of h i s d u t i e s " . (Magistrates Courts 
1988, 16 ( 6 ) ( e ) ) 

I f the c o u r t were then to uphold the guardian's view, 

which the l o c a l a u t h o r i t y subsequently disregarded, then 

t h a t d e c i s i o n would be amenable to j u d i c i a l review. 

The duty to "safeguard and promote the i n f a n t ' s 

b e s t i n t e r e s t u n t i l he achieve adulthood" i s d i f f i c u l t 

to r e c o n c i l e with a r o l e t h a t i s purely i n v e s t i g a t i v e . 

The flaw l i e s i n an anomaly within the Rules themselves, 

w i t h i n the l e g i s l a t i v e framework of the 1969 Children 

and Young Persons Act, and w i t h i n the court s t r u c t u r e . 

The ways i n which implementation of the Children Act 

1989 r e d r e s s e s some of t h e s e d i f f i c u l t i e s w i l l be 

d i s c u s s e d i n Chapter 10. The new arrangements should 
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a l s o serve to r e s o l v e a r e l a t e d i s s u e t h a t has been much 

debated; namely, the r e l a t i v e merits of a panel guardian 

ad l i t e m versus the O f f i c i a l S o l i c i t o r as guardian ad 

l i t e m i n wardship. 

The panel guardian as an a l t e r n a t i v e to the O f f i c i a l 
S o l i c i t o r 

The guardian ad l i t e m i n the Berkshire case aroused 

the c o u r t ' s d i s a p p r o v a l , not only by warding the c h i l d 

but by appointing h e r s e l f as guardian ad l i t e m i n the 

High Court. How she did t h i s i s not reported, though i t 

i s p o s s i b l e t h a t she made the c h i l d the p l a i n t i f f i n the 

case, and named h e r s e l f as "Next Fr i e n d " . T h i s r a i s e d 

y et another thorny i s s u e , which had f i r s t manifested 

i t s e l f i n Re ABCD (Minors) i n which Mr. J u s t i c e Sheldon 

gave judgement on 20th A p r i l 1988 and i n Re B i n which 

Mr. J u s t i c e Bush (August 1988) reached s i m i l a r 

c o n c l u s i o n s . The argument centred upon who should be 

appointed as guardian ad l i t e m i n wardship, a panel 

guardian or the O f f i c i a l S o l i c i t o r . 

Re ABCD concerned four c h i l d r e n taken i n t o care, 

and wardship proceedings t h a t were i n s t i t u t e d by the 

l o c a l a u t h o r i t y . The c h i l d r e n were joined as p a r t i e s 

and the D i s t r i c t R e g i s t r a r appointed a guardian ad l i t e m 

who was drawn from the l o c a l panel. She had not been 

involved i n previous j u v e n i l e court proceedings i n t h i s 

case and was unable to begin her i n v e s t i g a t i o n s f o r 

s e v e r a l months. So concerned was Mr. J u s t i c e Sheldon a t 

d i s c o v e r i n g t h i s appointment t h a t he gave judgement i n 
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open co u r t . He wished to remind a l l concerned of the 

importance of fo l l o w i n g the proper p r a c t i c e on such an 

appointment. The D i s t r i c t R e g i s t r a r had e i t h e r 

overlooked or ignored the e s t a b l i s h e d p r i n c i p l e s s e t out 

i n p l a i n e s t terms i n Re JD (1984) and approved by the 

Court of Appeal i n Re C (a Minor), t h a t , i n wardship 

proceedings where the minor was joined as a party, the 

O f f i c i a l S o l i c i t o r had the advantage of being supported 

"by t h e e x p e r t i s e and a u t h o r i t y of h i s o f f i c e and 

department" and was g e n e r a l l y accepted as a person who 

would "form an o b j e c t i v e and independent assessment of 

the ward's i n t e r e s t s " . The court should always consider 

the f o l l o w i n g q u e s t i o n s b e f o r e i n v i t i n g some o t h e r 

person to a c t as guardian ad l i t e m : whether there was 

some compelling reason why s/he should be preferr e d ; 

whether t h e a l t e r n a t i v e c a n d i d a t e p o s s e s s e d the 

necessary e x p e r t i s e and experience; whether s/he had 

comparable a c c e s s to expert evidence; was s/he able to 

obtain the l e g a l r e p r e s e n t a t i o n that was necessary i n 

the High Court and obtain remuneration, not only f o r the 

r e p r e s e n t a t i o n , but a l s o f o r him/herself; whether s/he 

appreciated the p o s s i b l y protracted nature of guardian 

ad l i t e m d u t i e s i n wardship. (Unlike care proceedings, 

which come to an end by way of a f i n a l hearing, wardship 

may go on f o r many y e a r s . ) 

Perhaps t h e judgement of Sheldon J . i n ABCD 

(Mi n o r s ) was j u s t i f i e d inasmuch as the O f f i c i a l 

S o l i c i t o r had not been i n v i t e d to a c t and the panel 

208 



guardian ad l i t e m had not been previou s l y involved i n 

the J u v e n i l e Court. I n re B, where the guardian ad 

l i t e m had been involved and where the O f f i c i a l S o l i c i t o r 

had agreed to her appointment, the argument t h a t swayed 

Mr. J u s t i c e Bush was t h a t he feared she would not have 

th e " o b j e c t i v i t y and e x p e r t i s e " of the O f f i c i a l 

S o l i c i t o r ' s Department. I t i s po s s i b l e t h a t he was 

r i g h t to worry t h a t t h a t p a r t i c u l a r guardian ad l i t e m 

was "too c l o s e to the a c t i o n " but the point t h a t was i n 

her favour, and i n favour of any panel guardian ad l i t e m 

who has alre a d y c a r r i e d out an extensive i n v e s t i g a t i o n 

f o r the j u v e n i l e court, i s indeed the "c o n t i n u i t y of 

r e p r e s e n t a t i o n " by which the O f f i c i a l S o l i c i t o r s e t s 

such s t o r e . C o n t i n u i t y of r e p r e s e n t a t i o n i n t h i s 

i n s t a n c e i s a p r a c t i c a l r e a l i t y ; c o n t i n u i t y of 

re p r e s e n t a t i o n by a department i s not l i k e l y to mean 

very much to c h i l d r e n and a c t u a l members of s t a f f are as 

l i k e l y to change over time as i n any other s e t t i n g . 

One of the biggest stumbling blocks f o r the panel 

guardian ad l i t e m was the question of remuneration. The 

l e g a l r e p r e s e n t a t i v e was e n t i t l e d to be paid from the 

l e g a l a i d fund, but a f t e r many guardians ad l i t e m had 

become involved i n wardship proceedings i t t r a n s p i r e d 

t h a t whereas i t had been assumed they would be paid as 

an "allowable disbursement" on the s o l i c i t o r ' s f ees, as 

had been independent s o c i a l workers a c t i n g as expert 

w i t n e s s e s , a d i s t i n c t i o n was made regarding the r o l e of 
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guardian ad l i t e m ; a t l e a s t , t h i s was the case i n some 

l e g a l a i d o f f i c e s t h u s r e f l e c t i n g t he g e n e r a l 

a r b i t r a r i n e s s of the system." E v e n t u a l l y the Lord 

C h a n c e l l o r ' s Department r e c o g n i s e d the anomaly and 

agreed to pay guardians ad l i t e m who had f a l l e n i n t o the 

wardship t r a p , but i t was made very c l e a r t h a t t h i s was 

a s i t u a t i o n t h a t must not be repeated. 

Sometimes l o c a l a u t h o r i t i e s would agree to pay the 

guardian ad l i t e m f o r continuing to represent the c h i l d 

i n the High Court, provided the O f f i c i a l S o l i c i t o r had 

been given f i r s t r e f u s a l . Towards the end of 1989 the 

O f f i c i a l S o l i c i t o r agreed to ask panel guardians, on 

occasion, to a c t as h i s agent. I n t h i s event, the 

g u a r d i a n ad l i t e m would be p a i d by the O f f i c i a l 

S o l i c i t o r . 

The Guardian ad l i t e m as "expert witness" on s o c i a l work 
matters 

One major d i f f e r e n c e between the O f f i c i a l S o l i c i t o r 

and the panel guardian (see a l s o Chapter 5) i s t h a t i t 

i s o n l y t h e p a n e l g u a r d i a n , as a q u a l i f i e d s o c i a l 

worker, who i s g i v e n the s t a t u s of e x p e r t w i t n e s s . 

There was no challenge to t h i s idea u n t i l the matter was 

debated i n the House of Commons during the progression 

of the C h i l d r e n B i l l . The suggestion of using someone 

other than a s o c i a l worker was mooted i n response to the 

problem of d e l a y s i n the appointment of guardians ad 

l i t e m f o r c h i l d r e n , but the ensuing debates a l s o 

r e v e a l e d some s c e p t i c i s m on the part of Members about 
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" s o c i a l work i d e o l o g y " and a b e l i e f t h a t " l i f e 

experience" could be a more valuable a s s e t . Suggestions 

fo r a l t e r n a t i v e guardians ad l i t e m included the p o l i c e , 

v o l u n t e e r s , people w i t h f a m i l y e x p e r i e n c e , d o c t o r s , 

nurses, s o l i c i t o r s and members of the NSPCC (House of 

Commons 1989, cc.265/267). (Members appeared not to 

r e a l i s e t h a t the NSPCC employs s o c i a l workers.) Putting 

an end to t h i s p a r t of the debate, David Mel l o r , then 

M i n i s t e r a t the Department of Health, s t a t e d : 

"We should be aware t h a t the guardian ad l i t e m r o l e 
i s s p e c i a l i s e d and not e x e r c i s e d by someone who 
g i v e s g e n e r a l i s e d good wishes to c h i l d r e n . The 
r o l e of the guardian ad l i t e m i s s p e c i f i c - he must 
a s s i s t t h e c o u r t and p r o v i d e an e x p e r t - I 
emphasise the word " e x p e r t " - s o c i a l s e r v i c e s 
view.... and I disagree, with r e s p e c t , with some of 
t h e c o n t r i b u t i o n s t h a t have been made to t h i s 
debate. I do not honestly see a r o l e f o r policemen 
as guardians ad l i t e m . " ( i b i d , c.271) 

Thus, David Mellor re-affirmed the expert witness s t a t u s 

of the guardian ad l i t e m which had been a fundamental 

p a r t of the r o l e from the beginning. 

An e v a l u a t i o n of the cfuardian's r o l e 

Because of the ambiguities i n the court r u l e s , 

which were not, i n p r a c t i c e , n e arly as p r e c i s e as they 

f i r s t appeared, and because the guardian was f r e e both 

from t h e r e s t r a i n t s of l i n e management and the 

requirement to espouse a s p e c i f i c departmental p o l i c y , 

guardians have, to an extent, i n t e r p r e t e d the r u l e s 

t h e m s e l v e s . I n c h a l l e n g i n g t h e s e i n t e r p r e t a t i o n s , 

outside f o r c e s , such as High Court judges, have played a 

p a r t i n d e t e r m i n i n g where the boundaries l i e . The 
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c e n t r a l question has been; whether the guardian ad l i t e m 

should see her r o l e as providing a second opinion based 

upon an independent i n v e s t i g a t i o n , or whether she should 

attempt to b r i n g about change on the part of the other 

p a r t i e s . 

That there i s room f o r i n t e r p r e t a t i o n e i t h e r way 

stems from the dual r o l e of the guardian ad l i t e m as 

o f f i c e r of the court and as r e p r e s e n t a t i v e of the c h i l d . 

The Guide f o r Guardians ad l i t e m i n the J u v e n i l e Court 

seemed to suggest t h a t the guardian should report on the 

e x i s t i n g s i t u a t i o n : 

" I t would not be appropriate for the guardian ad 
l i t e m to look f o r compromise with other p a r t i e s or 
to seek to i n f l u e n c e t h e i r a c t i o n s i n r e s p e c t of 
the c h i l d . " (DHSS Guide 1984, para 37) 

L i k e w i s e , the guide f o r panel a d m i n i s t r a t o r s suggests 

t h a t i t i s inappropriate f o r guardians to attend case 

conferences, except s t r i c t l y as observers (DHSS 1988, 

p a r a 4 . 8 1 ) . The g u a r d i a n ad l i t e m s h o u l d not, 

t h e r e f o r e , be involved i n d e c i s i o n making. I n other 

words, the Guide seemed to place the greater emphasis on 

the guardian's r o l e as welfare reporter f o r the court. 

I n the beginning, most guardians saw t h e i r r o l e as being 

to provide a second opinion, by an i n v e s t i g a t i o n of the 

c h i l d ' s h i s t o r y , d e s c r i b e d and a n a l y s e d i n the 

subsequent r e p o r t . 

Murch e t a l noted t h a t the guardian's dual r o l e as 

an o f f i c e r of the court and as r e p r e s e n t a t i v e of the 

c h i l d was an ambiguity which most guardians ad l i t e m had 
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been slow to grasp, perhaps because i t did not often 

make very much d i f f e r e n c e i n p r a c t i c e (Murch et a l , 

1990, p.19). As an o f f i c e r of the court, her job i s to 

provide the court with information upon which to base a 

d e c i s i o n - a n e u t r a l p o s i t i o n which p a r a l l e l s t h a t of 

the C o u r t W e l f a r e O f f i c e r - but the r o l e of the 

r e p r e s e n t a t i v e of the c h i l d , on the other hand, i s not 

n e u t r a l and r e s t s upon presenting the best p o s s i b l e case 

f o r the c h i l d . I f guardians ad l i t e m i n t e r p r e t the r o l e 

i n t h i s way, i t i s easy to see how they could f e e l i t 

t h e i r duty to b r i n g about change i n the p o s i t i o n of the 

other p a r t i e s . As the BASW report points out, by the 

very f a c t of t h e i r involvement, guardians ad l i t e m may 

a c t as a c a t a l y s t i n the s i t u a t i o n . 

"The p a r t i c i p a t i o n of the guardian p r i o r to the 
hearing has sometimes changed s i t u a t i o n s , because 
she has asked r e l e v a n t q u e s t i o n s and e x p l o r e d 
h i t h e r t o unexamined a l t e r n a t i v e s . " 
(BASW 1986, p.44). 

I n the Murch e t a l study, some guardians were more 

i n c l i n e d to see themselves as welfare o f f i c e r s (Murch e t 

a l 1990, p.21) while some of the guardians ad l i t e m i n 

the l a t e r Humberside study (Hunt and Murch 1990, p.46) 

had g r a d u a l l y changed t h e i r approach from one which was 

"more of an overview" to one which was more c h i l d -

centred. I n Murch's view, the guardian ad l i t e m as 

r e p r e s e n t a t i v e of the c h i l d i s j u s t i f i e d i n attempting 

to b r i n g about change. I f t h a t aspect of the r o l e were 

to r e c e i v e g r e a t e r acceptance some of the c o n f l i c t about 

"boundaries" could be avoided. As r e p r e s e n t a t i v e of the 
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c h i l d , t h ere i s a f u r t h e r p o t e n t i a l s p l i t , because the 

g u a r d i a n ad l i t e m must r e p r e s e n t the c h i l d ' s b e s t 

i n t e r e s t s as w e l l as the c h i l d ' s views, though the views 

of an older c h i l d can be taken on by the s o l i c i t o r . 

The DHSS guide f o r g u a r d i a n s ad l i t e m a d v i s e d 

guardians a g a i n s t being drawn into " a c t i v e s o c i a l work" 

(which meant, presumably, casework) as t h i s was the 

province of the s o c i a l worker (DHSS Guide 1984, para 

4.17). Nevertheless, there i s some overlap between the 

r o l e of the guardian and t h a t of the l o c a l a uthority 

s o c i a l worker; i n v e s t i g a t i o n and assessment are part of 

the s o c i a l worker's t a s k as w e l l , e s p e c i a l l y i f the 

family i s not w e l l known, or i f a new i n c i d e n t has 

p r e c i p i t a t e d c o u r t a c t i o n . The s o c i a l worker a l s o has a 

s t a t u t o r y duty ( C h i l d Care Act 1980, s . l 8 ) a t l e a s t to 

c h i l d r e n i n c a r e or i n i n t e r i m care, to a s c e r t a i n the 

c h i l d ' s w i s h e s and f e e l i n g s and t o t a k e them i n t o 

account. T h i s duty has even greater emphasis i n the 

C h i l d r e n Act 1989. 

I n e v a l u a t i n g the advantages f o r the c h i l d of 

s e p a r a t e r e p r e s e n t a t i o n v i a the g u a r d i a n ad 

l i t e m / s o l i c i t o r p a r t n e r s h i p , the Department of Health 

study s t a t e d : 

" I n our view i t o f f e r s c h i l d r e n improved protection 
i n proceedings i n which both t h e i r welfare and 
t h e i r family membership i s at r i s k . I t provides an 
independent mechanism to ensure t h a t proceedings 
focus on c h i l d r e n ' s i n t e r e s t s , t h e i r l e g a l r i g h t s 
are protected, t h e i r circumstances i n v e s t i g a t e d and 
a view of t h e i r w e l f a r e i n t e r e s t s argued and 
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advanced which i s f r e e from c o n f l i c t with other 
personal or o r g a n i s a t i o n a l i n t e r e s t s " . 
(Murch e t a l 1990) 

The p r o v i s i o n s f o r a competent"child to i n s t r u c t h i s own 

s o l i c i t o r " s i g n i f i c a n t l y enhance c h i l d r e n ' s r i g h t s " 

(Murch e t a l 1990, p.8). 

C e n t r a l to the r o l e , and pre s c r i b e d by the r u l e s , 

i s the guardian's duty to communicate the c h i l d ' s wishes 

and f e e l i n g s to the cou r t . I n order to f i n d out the 

c h i l d ' s p e r s p e c t i v e , guardians must c l e a r l y spend some 

time with c h i l d r e n , though w i t h i n the c o n s t r a i n t s of an 

involvem e n t t h a t i s t i m e - l i m i t e d , where many o t h e r 

people may a l s o be involved, and where the guardian ad 

l i t e m i s a t a p a r t i c u l a r d i s a d v a n t a g e by being a 

stra n g e r . C h i l d r e n themselves (aged eleven and over) 

were interviewed i n the Humberside study. They had 

varying degrees of understanding about the nature of 

the guardian ad l i t e m ' s job, but o v e r a l l they seemed to 

regard the guardian as a h e l p f u l person (Hunt and Murch 

1990, p.43). I n t h e i r Department of Health Study (Murch 

e t a l 1990) the authors noted t h a t the guardians had 

been i n c l i n e d to place g r e a t e r emphasis on "safeguarding 

the i n t e r e s t s of the c h i l d " than on the c h i l d ' s views, 

which i s not to say t h a t the c h i l d ' s views had been 

overlooked. 

The r e s e a r c h c a r r i e d out i n t o t h e C h i l d r e n ' s 

S o c i e t y Guardian Ad Litem P r o j e c t (Hunt and Murch, 1990) 

showed t h a t both the p r o j e c t workers and t h e i r s e s s i o n a l 

c o l l e a g u e s saw the c h i l d as a person with f e e l i n g s and 
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opinions and with r i g h t s to be consulted and involved i n 

d e c i s i o n s about themselves. 

With r e g a r d t o advantages f o r the c o u r t , the 

Department of Health study f e l t t h a t the guardian ad 

l i t e m p r o v i s i o n s i n t r o d u c e d an i n q u i s i t o r i a l element 

i n t o a d v e r s a r i a l proceedings: they acted as an informal 

f i l t e r system, encouraging l o c a l a u t h o r i t i e s to look a t 

t h e i r l e g a l evidence and welfare arguments (Murch et a l 

1990). The SSI reported: 

"there was a consensus t h a t guardians ad l i t e m 
provided an independent and informed opinion to the 
c o u r t s and t h i s had s i g n i f i c a n t l y improved the 
s e r v i c e provided by the c o u r t s " . 
(SSI 1990, para 16.2) 

S o l i c i t o r s f e l t i t had been a c r e d i t t o g u a r d i a n s ' 

p r o f e s s i o n a l i s m t h a t they had been prepared, when 

appropriate, t o c r i t i c i s e t h e i r p r o f e s s i o n a l peers. Any 

c r i t i c i s m s were f o c u s e d upon d e l a y s i n a p p o i n t i n g 

guardians ad l i t e m , which i n some areas were i n short 

supply. 

The response of parents, however, was decidedly 

mixed (Murch e t a l 1990, para 1.5). While some saw the 

guardian ad l i t e m as an a l l y , or valued the involvement 

of a n e u t r a l person, a " s u b s t a n t i a l minority" e i t h e r 

m i s t r u s t e d the guardian's perceived l a c k of independence 

from the l o c a l a u t h o r i t y ; or f e l t they had not spent 

enough time g e t t i n g t o know the f a m i l y ; or were 

r e s e n t f u l t h a t they had not arranged f o r the report to 

be seen i n good time before the f i n a l hearing. This 

216 



l a s t had been an i s s u e i n R v West Mailing J u v e n i l e 

Court ex parte K; a case t h a t had e s t a b l i s h e d a t an 

e a r l y stage i n the h i s t o r y of the guardian ad l i t e m t h a t 

r e p o r t s should be lodged with the court i n good time. 

These c r i t i c i s m s and a general confusion about the r o l e , 

were echoed i n the numberside report (Hunt and Murch 

1990). The SSI study, however, reported t h a t guardians 

ad l i t e m had h e l p e d p a r e n t s to a c h i e v e a sense of 

j u s t i c e (SSI 1990). 

Some a s p e c t s of the c a r e a u t h o r i t y ' s view a r e 

reported i n the Humberside study (Hunt and Murch 1990, 

1,3). Although r e l a t i o n s are not "always f r e e from 

c o n f l i c t , s u s p i c i o n , resentment and acrimony", s o c i a l 

s e r v i c e s s t a f f o f t e n p o s i t i v e l y welcomed the 

p a r t i c i p a t i o n of g u a r d i a n s i n c a r e p r o c e e d i n g s . 

Although the reasons f o r t h i s are l a r g e l y given i n terms 

of b e n e f i t to the court, the c h i l d and the parents, from 

t h e i r own p o i n t of view they f u l f i l l e d a u s e f u l 

purpose, a c t i n g as a second o p i n i o n , c h a l l e n g i n g , 

checking, confirming the agency's a c t i o n or o c c a s i o n a l l y 

strengthening t h e i r case. I n the absence, sometimes, of 

proper s t a f f s u p e r v i s i o n , they o c c a s i o n a l l y a c t e d , 

r a t h e r i n a p p r o p r i a t e l y , as c o n s u l t a n t s . E x p r e s s i n g 

r a t h e r more r e s e r v a t i o n s about the system than the other 

groups c o n s u l t e d , c o n c e r n s i n c l u d e d d e l a y , i n 

appointment and i n report preparation; d u p l i c a t i o n of 

r o l e s and t a s k s ; power wi t h o u t r e s p o n s i b i l i t y or 

a c c o u n t a b i l i t y ; doubts about independence; vagueness of 

217 



r o l e b o u n d a r i e s ; u n c e r t a i n t y about c o m p l a i n t s 

mechanisms. 

I t must be remembered t h a t the r o l e as o r i g i n a l l y 

conceived was to be an e x t r a safeguard i n p r o t e c t i n g 

c h i l d r e n from abuse and neglect. I n t h i s r e s p e c t there 

a r e obvious f l a w s ; c a s e law had e s t a b l i s h e d t h a t 

although guardians could i n f l u e n c e the kind of orders, 

i f any, t h a t were made by c o u r t s , they did not have any 

s t a t u t o r y power to determine how those orders were used, 

nor d i d they have any power to mount any challenge by 

i n i t i a t i n g other forms of proceedings. Because i t i s an 

e s s e n t i a l l y advisory r o l e , the i n f l u e n c e of the guardian 

ad l i t e m i s r a t h e r hard to measure; but i t seems c l e a r 

t h a t the very presence of an independent i n v e s t i g a t o r 

w i l l have some e f f e c t on the way i n which the case i s 

prepared and presented by other p a r t i e s and, because she 

i s respected as an autonomous p r o f e s s i o n a l with c h i l d 

c are e x p e r t i s e , the guardian ad l i t e m i n the witness box 

can often be a very p e r s u a s i v e f o r c e . I f there are any 

trends t h a t can be i d e n t i f i e d i n the development of the 

r o l e , i t i s perhaps a move from an approach which i s 

"more of an overview" to one where there i s a greater 

awareness of the advocacy dimension. T h i s view was 

expressed i n a recent a r t i c l e ( E l e f t h e r i a d e s 1991) i n 

which N i g e l Druce, D i r e c t o r of S o c i a l S e r v i c e s f o r 

Cornwall, locked i n dispute with guardians ad l i t e m over 

t h e number of hours t h e y s p e n t on c a s e s , q u e s t i o n s 
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whether the guardian ad l i t e m r o l e i s indeed a s o c i a l 

work r o l e a t a l l . 

"Guardians s i t very unhappily i n a s o c i a l s e r v i c e s 
context. I don't n e c e s s a r i l y accept that they 
should be s o c i a l workers - the work they do i s 
c l o s e r to t h a t of lawyers. To me, s o c i a l work with 
c h i l d r e n i m p l i e s h a v i n g a long-term commitment. 
Gu a r d i a n s s h o u l d "see th e m s e l v e s as c h i l d r e n ' s 
advocates r a t h e r than s o c i a l workers." 
( E l e f t h e r i a d e s 1991) 

Although guardians ad l i t e m g e n e r a l l y appear to 

support the idea t h a t they should have a s o c i a l work 

background, perhaps a s i m i l a r view has been expressed by 

g u a r d i a n s t h e m s e l v e s . I n s e t t i n g up i t s own 

p r o f e s s i o n a l o r g a n i s a t i o n i n 1989/90, members of the 

s t e e r i n g group f o r the National A s s o c i a t i o n of Guardians 

ad l i t e m and R e p o r t i n g O f f i c e r s (of which I was a 

member) were f i e r c e l y r e s i s t a n t to the i d e a of 

a f f i l i a t i o n with e x i s t i n g s o c i a l work organisations such 

as BASW, because i t was thought t h a t there was something 

i n t r i n s i c a l l y d i f f e r e n t about being a guardian. What 

appears to have happened i s t h a t something t h a t began 

simply as an e x t r a dimension to an ordinary s o c i a l work 

c a s e l o a d , has become, i n p r a c t i c e , a s p e c i a l i s e d 

occupation where l e g a l knowledge and court-room s k i l l s 

predominate. 

The consequences f o r p r a c t i c e f o r t h i s independent 

advocate/expert witness w i l l be discussed i n the next 

chapter. 
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CHAPTER 9 

THE PROFESSIONAL PRACTICE OF THE GUARDIAN AD LITEM 

I n t r o d u c t i o n 

T h i s chapter w i l l examine the i m p l i c a t i o n s of the 

guardian ad l i t e m r o l e f o r p r o f e s s i o n a l p r a c t i c e . I t 

w i l l d i s c u s s the importance of t r a i n i n g and regular 

a c c e s s to information about new developments i n l e g a l 

and s o c i a l work m a t t e r s to a r o l e which demands 

p r o f e s s i o n a l a c c o u n t a b i l i t y and s o c i a l work e x p e r t i s e . 

The a t t r a c t i o n s of the job w i l l be explored, together 

with i t s more negative a s p e c t s . The n e c e s s i t y to work 

independently of a l i n e management s t r u c t u r e a l s o opened 

th e way t o s e l f employment; and as r e c i p r o c a l 

arrangements came i n c r e a s i n g l y under pressure, the s e l f -

employed g u a r d i a n was one v i a b l e a l t e r n a t i v e model. 

T h i s w i l l be c o n t r a s t e d with the other a l t e r n a t i v e model 

t h a t g r a d u a l l y emerged: s a l a r i e d g u a r d i a n s , e i t h e r 

employed i n s p e c i a l i s t teams w i t h i n c o n s o r t i a of l o c a l 

a u t h o r i t i e s ; or i n s p e c i a l i s t teams provided by the 

v o l u n t a r y s e c t o r (see Chapter 7 ) . F i n a l l y , the longer 

term c a r e e r prospects f o r s o c i a l workers who opt to 

become guardians w i l l be d i s c u s s e d . 

The guardian ad l i t e m as "expert witness" 

As p r e v i o u s l y noted, one p a r t i c u l a r l y s t r i k i n g 

aspect of the new r o l e of s o c i a l worker as guardian ad 

l i t e m i n c a r e p r o c e e d i n g s was t h a t the r u l e s and 

guidance accorded her the s t a t u s of "expert witness" and 

the p r o f e s s i o n a l autonomy to a c t independently of the 
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usual l i n e management a c c o u n t a b i l i t y . The guardian was, 

t h e r e f o r e , a c c o r d e d an unprecedented p r o f e s s i o n a l 

s t a t u s , which c o n t r a s t e d with the "semi-professional" 

o r g a n i s a t i o n a l model experienced by most s o c i a l workers 

( t h a t i s , one where p r o f e s s i o n a l work i s s u b j e c t to a 

good deal of c o n t r o l by higher ranks) and with the 

o r g a n i s a t i o n , f o r example, of the O f f i c i a l S o l i c i t o r ' s 

Department, where the s t a f f are not q u a l i f i e d s o c i a l 

w o r k e r s , not r e g a r d e d as e x p e r t w i t n e s s e s , and not 

expected to give evidence i n court. 

The expectation t h a t a guardian ad l i t e m would be 

seen as an expert s o c i a l work witness led to guardians 

themselves becoming quick to grasp the importance of 

r e l e v a n t t r a i n i n g , of being able to demonstrate a good 

working knowledge of the law, of being aware of 

e v i d e n t i a l d i f f i c u l t i e s r e l a t i n g to c h i l d abuse, and of 

the r e s e a r c h r e l a t i n g to a l t e r n a t i v e ways of c a r i n g for 

c h i l d r e n who cannot be brought up by t h e i r own f a m i l i e s . 

They would a l s o need to become c o n f i d e n t and 

a u t h o r i t a t i v e i n court. The BASW report (BASW 1986, 

p. 40) o u t l i n e d the key areas of knowledge which, i n 

t h e i r view, panel members must have, whatever t h e i r 

q u a l i f i c a t i o n s and e x p e r i e n c e . These i n c l u d e d : the 

operation of the court system, i n c l u d i n g the High Court; 

the law r e l a t i n g to c h i l d r e n and f a m i l i e s , i n c l u d i n g 

c a s e law; f a m i l i a r i t y w i t h the o f f i c i a l c i r c u l a r s 

r e l a t i n g t o law and p r a c t i c e ; the s t r u c t u r e and 
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f u n c t i o n s of the s o c i a l s e r v i c e s department and other 

a g e n c i e s ; c h i l d development; and knowledge of w e l l -

v a l i d a t e d r e s e a r c h i n the areas o u t l i n e d above. Panel 

members would a l s o need to be s k i l l e d i n communicating 

with c h i l d r e n and young people, with parents and f o s t e r 

parents, and with other p r o f e s s i o n a l people; they would 

need to be able to s i f t and analyse data, w r i t e l e t t e r s 

and r e p o r t s , g i v e e v i d e n c e and respond to c r o s s -

examination i n court. 

Although both Coyle's r e s e a r c h (Coyle 1987, p. 10) 

and the SSI r e p o r t (SSI 1990, para 14.1) i n d i c a t e d t h a t 

the panels were using an experienced work-force, who 

could be expected to have some of these s k i l l s , both 

r e p o r t s suggested t h a t the amount of t r a i n i n g provided 

had been v a r i a b l e . Murch (Murch et a l 1990, para 1.4) 

a l s o commented t h a t many administering a u t h o r i t i e s had 

been slow to fund or develop t r a i n i n g opportunities. By 

way of compensation, many g u a r d i a n s s u b s c r i b e t o 

Independent Representation of Children i n Need (IRCHIN), 

B r i t i s h A s s o c i a t i o n of S o c i a l Workers (BASW), and/or 

B r i t i s h Agencies f o r F o s t e r i n g and Adoption (BAAF), a l l 

of which p u b l i s h r e g u l a r p e r i o d i c a l s , or to guides and 

magazines which are aimed p r i m a r i l y a t lawyers, such as 

The P r a c t i t i o n e r ^ s Guide to C h i l d Care Law. Family Law, 

and Family Law Reports. The ADSS report recommended 

t h a t a l l guardians ad l i t e m should have access to these 

(ADSS 1986, p.19); the SSI recommended t h a t a l l new 

g u a r d i a n s s h o u l d have a p p r o p r i a t e i n d u c t i o n t r a i n i n g 
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(SSI 1990, p. 7, para 1.10); and Murch suggested t h a t an 

i n i t i a l t r a i n i n g programme, perhaps l e a d i n g t o 

a c c r e d i t a t i o n , might be u s e f u l - t h i s ought to be 

compulsory, not so much to put pressure on the guardians 

but r a t h e r on the administering a u t h o r i t y (Murch e t a l , 

1 9 9 0 ) . The n e c e s s i t y t o a c t as an independent 

p r o f e s s i o n a l and to perform as an expert witness l e d 

over h a l f the panel members i n Coyle's sample to judge 

the r o l e to be more complex and s t r e s s f u l than t h e i r day 

to day s o c i a l work a c t i v i t i e s (Coyle 1987, p.22). Among 

the r e a s o n s g i v e n were: the c r u c i a l n a t u r e of the 

recommendations made; the s u s t a i n e d c r i s i s i n t e r v e n t i o n 

r o l e ; the i s o l a t i o n and l a c k of support, e s p e c i a l l y i n 

s e x u a l abuse and non a c c i d e n t a l i n j u r y c a s e s ; the 

a t t i t u d e of some s o c i a l s e r v i c e s departments towards an 

" o u t s i d e r " examining t h e i r p r a c t i c e s ; d i f f i c u l t i e s i n 

h a n d l i n g c r i t i c a l comments; and the c o u r t s ' h i g h 

expectations of the guardian ad l i t e m . 

The problem of i s o l a t i o n was picked up by the ADSS 

Report, which s t r e s s e d the need for c o n s u l t a t i o n with 

other members of the panel, and f o r contact with other 

panels (ADSS 1986, p.12). I t was a l s o mentioned i n the 

BASW rep o r t , which noted t h a t panels were developing 

r e g u l a r support groups (BASW 1986, p.33). I n the SSI 

r e p o r t , most of the panel members interviewed f e l t they 

had adequate a c c e s s to p r o f e s s i o n a l support (SSI 1990). 
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The i n t e r p r e t a t i o n given by some guardians ad l i t e m 

to the r o l e , e s p e c i a l l y the need to: "safeguard the 

i n t e r e s t s of the c h i l d u n t i l he achieves adulthood", led 

to challenges to l o c a l a u t h o r i t y plans and p r a c t i c e s i n 

e i t h e r minor or major ways, examples of which were 

described i n the previous chapter. The personal and 

p r o f e s s i o n a l consequences of these have not as yet been 

documented, but i t i s g e n e r a l l y agreed among colleagues 

t h a t c o n f l i c t w i t h the l o c a l a u t h o r i t y i s the most 

vexing and exhausting aspect of the job. The evidence 

of the longer term e f f e c t s of "taking on" the l o c a l 

a u t h o r i t y are, as yet, anecdotal, but the guardian ad 

l i t e m i n the North Yorkshire case (R v. North Yorkshire 

County Council 1989) was suspended from the panel and 

could see no s o l u t i o n i n the end other than r e s i g n a t i o n . 

There are examples of guardians who have c r i t i c i s e d the 

a u t h o r i t y being o f f e r e d no work, and of a "complaint" 

b e i n g r e c e i v e d and the g u a r d i a n suspended f o r an 

i n o r d i n a t e l e n g t h of time w h i l e the c o m p l a i n t , 

e v e n t u a l l y unsubstantiated, was i n v e s t i g a t e d (personal 

communications 1988/89). For f r e e - l a n c e guardians, t h i s 

means an o u t r i g h t l o s s of income, worries about future 

employment p r o s p e c t s and s t r e s s s u f f e r e d both by 

themselves, and consequently t h e i r f a m i l i e s . 

With r e g a r d t o the "high e x p e c t a t i o n s " of the 

c o u r t s , Murch notes t h a t : "both r e p o r t s and f i r s t 

appearances of GALs i n court had been impressive" (Murch 

and Bader 1984, p.107); and the case of Devon CC v 
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Clancy (1985) confirmed the considerable weight given to 

the opinion of the guardian ad l i t e m by the courts, when 

S i r John Arnold, then President of the Family D i v i s i o n , 

s t a t e d on appeal t h a t : 

" i t i s w e l l e s t a b l i s h e d i n appeals from magistrates 
t h a t i f they f a i l to follow advice they r e c e i v e -
fo r example from a Probation O f f i c e r , without any 
j u s t i f i c a t i o n f o r t h a t f a i l u r e , then the appeal 
w i l l o r d i n a r i l y be a l l o w e d . E x a c t l y the same 
c o n s i d e r a t i o n must apply, i n my judgement, to the 
views of the guardian ad l i t e m . " 
(Devon CC V. Clancy, May 1985) 

Where Coyle's respondents f e l t the high expectations of 

the c o u r t s as another source of s t r e s s (Coyle 1987, 

p . 4 4 ) , p a n e l members i n BASW's s u r v e y " f e l t t hey 

r e c e i v e d a s u r p r i s i n g degree of r e s p e c t from a l l the 

court personnel" (BASW 1986, p.44). 

Indeed, on the whole, panel members appear to have 

enjoyed an enhanced sense of s t a t u s from t h e i r r o l e as 

guardian ad l i t e m . The SSI report s t a t e s : 

" P a n e l members r e c o g n i s e d t h e i r i n f l u e n t i a l 
p o s i t i o n and almost u n i v e r s a l l y e x p e r i e n c e d a 
g r e a t e r sense of s t a t u s than they had i n t h e i r r o l e 
as s o c i a l workers. T h i s must a r i s e p a r t l y from the 
key r o l e t he GAL t a k e s i n c o u r t p r o c e e d i n g s . 
A d d i t i o n a l l y , the opportunity to comment on the 
work of peers and on the p o l i c i e s and s e r v i c e s of 
t h e SSD p l a c e d the GAL i n a more p r i v i l e g e d 
p o s i t i o n . Panel members who were mainstream s o c i a l 
workers f e l t they d i d b e t t e r work as GALs and t h a t 
t h i s f e d back i n t o the q u a l i t y of t h e i r SSD 
p r a c t i c e . " (SSI 1990, para 16.1) 

Murch a l s o comments t h a t : " I t i s c l e a r from our 

g u a r d i a n i n t e r v i e w s t h a t the work i s i n t r i n s i c a l l y 

a t t r a c t i v e " . While some might not be able to cope with 

the degree of autonomy required: 
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"To t h o s e who have worked i n h i e r a r c h i c a l l y 
s t r u c t u r e d and often over burdened and demoralised 
s o c i a l s e r v i c e s departments p a n e l s o f f e r e d an 
e n t i r e l y new prospect." (Murch e t a l 1990, p.33) 

The a t t r a c t i o n s of the job included the opportunity to 

remain i n d i r e c t p r a c t i c e ; to concentrate on a time-

l i m i t e d , focussed, s p e c i a l i s t t ask; to be part of an 

i n n o v a t i v e s e r v i c e , d e v e l o p i n g an i n t e r - d i s c i p l i n a r y 

p a r t n e r s h i p with s p e c i a l i s t s o l i c i t o r s ; and a t the same 

time being spared the same degree of r e s p o n s i b i l i t y f o r 

t h e s u p e r v i s i o n and c a r e of c h i l d r e n l i v i n g i n 

p o t e n t i a l l y dangerous circumstances, as i s the l o t of 

the s o c i a l worker i n an area team. 

A new way of working : the o p p o r t u n i t y f o r s e l f -
employment 

The p r o f e s s i o n a l autonomy required of the guardian 

and t h e n e c e s s i t y t o a v o i d being i n the d i r e c t 

employment of the admi n i s t e r i n g authority, which would 

have compromised independence, meant t h a t i t was 

p o s s i b l e f o r guardians to become self-employed and to 

work from home. Some a u t h o r i t i e s s t a f f e d t h e i r panels 

with such people from the beginning; the "solo" option 

as described i n Chapter 6. By 1990, a move away from 

r e c i p r o c a l arrangements and a trend towards the greater 

use of f r e e - l a n c e g u a r d i a n s ad l i t e m , or of s o c i a l 

s e r v i c e s department s t a f f s p e c i a l i s i n g i n guardian ad 

l i t e m work, i s reported by the SSI (SSI 1990, para 1.5), 

and Murch (Murch e t a l 1990, p. 57) speaks of the 

"burgeoning use of s e s s i o n a l guardians". While the 

f l e x i b l e hours made the work p a r t i c u l a r l y a t t r a c t i v e to 
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those with family commitments or those who had r e t i r e d , 

i t was a l s o a t t r a c t i v e to people who wished to combine 

guardian ad l i t e m work with other occupations, such as 

teaching or r e s e a r c h . I n areas where there was a high 

demand, some s o c i a l workers, i n c l u d i n g team l e a d e r s , 

opted to leave f u l l - t i m e s a l a r i e d employment to become 

f r e e - l a n c e guardians ad l i t e m . 

The advantages of working i n t h i s way are th a t the 

hours are f l e x i b l e , and the amount of work taken on l i e s 

w i t h i n the g u a r d i a n ' s p e r s o n a l c o n t r o l , r a t h e r than 

b e i n g d i c t a t e d by management. There i s a l s o the 

enhanced sense of p r o f e s s i o n a l s t a t u s , which i s to some 

extent enjoyed by a l l guardians but more so, i t could be 

argued, when one i s e n t i r e l y r e s p o n s i b l e f o r one's 

p r o f e s s i o n a l standards, though i t i s arguable t h a t t h i s 

might a l s o be a source of s t r e s s . The more negative 

a s p e c t s a r e t h a t r a t e s of pay, which a r e l o c a l l y 

determined, do not always r e f l e c t the "high p r o f e s s i o n a l 

c a l i b r e " (ADSS 1986, p.11) t h a t the job demands. There 

i s no pension, s i c k pay, or c a r allowance; and the 

a d m i n i s t r a t i v e aspects of being self-employed can be 

onerous, such as having to account f o r every moment 

worked. Then there are the expenses of accountants, 

s u b s c r i p t i o n s to j o u r n a l s and to p r o f e s s i o n a l membership 

of v a r i o u s o r g a n i s a t i o n s . Perhaps the g r e a t e s t 

disadvantage i s the i n s e c u r i t y : because the work i s 

s u b j e c t to peaks and troughs i n demand, there can be 
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periods when l i t t l e work i s a v a i l a b l e . I n areas where 

th e demand i s i n c o n s i s t e n t , t h i s can l e a d t o an 

imba l a n c e d p a n e l membership, where men a r e under-

represented. There are a l s o the p o t e n t i a l l y dangerous 

consequences of c o n f l i c t w i t h the a d m i n i s t e r i n g 

a u t h o r i t y , when one's membership of the panel may be i n 

jeopardy. I t i s perhaps s i g n i f i c a n t t h a t the greater 

p a r t of the membership of the National A s s o c i a t i o n of 

Guardians ad l i t e m and Reporting O f f i c e r s , launched i n 

A p r i l 1990, comprises s e s s i o n a l guardians, who have a 

p a r t i c u l a r i n t e r e s t i n b e l o n g i n g to a p r o f e s s i o n a l 

o r g a n i s a t i o n t h a t r e c o g n i s e s the problems of s e l f -

employment. 

S p e c i a l i s t s a l a r i e d guardians 

Self-employed guardians were strongly c r i t i c i s e d i n 

an a r t i c l e by Andy Lusk (Lusk 1988). His main arguments 

were t h a t self-employed guardians could not p o s s i b l y be 

"independent" when they were paid by one of the p a r t i e s 

t o t h e c a s e (he f a i l s t o p i c k up the s u b t l e but 

i m p o r t a n t d i s t i n c t i o n between being p a i d and being 

employed). Because of t h i s r e l a t i o n s h i p , they dare not 

r i s k making contra r y r e p r e s e n t a t i o n s ; and although the 

gaps i n t h e working l i v e s of some g u a r d i a n s a r e 

r e s p e c t a b l y f i l l e d by r e s e a r c h , t e a c h i n g or e x p e r t -

w i t n e s s i n g , many were not, and those who were r e t i r e d 

might w e l l be out of p r a c t i c e and out of touch. As 

D i r e c t o r of The National Children's Homes, the option he 

was favouring was the p r o v i s i o n of a guardian ad l i t e m 
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s e r v i c e v i a p a r t n e r s h i p with a voluntary agency, and 

quoted as an example the NCH guardian ad l i t e m p r o j e c t 

t h a t had been s e t up i n p a r t n e r s h i p with South Glamorgan 

County Council i n 1986. 

I n concept, t h i s arrangement was very s i m i l a r to 

the C h i l d r e n ' s S o c i e t y guardian ad l i t e m p r o j e c t on 

Humberside, de s c r i b e d i n Chapter 7, and researched by 

Hunt and Murch between 1985 and 1988. They w r i t e : 

"Though the behaviour of the l o c a l a u t h o r i t y i n 
Humberside has been, to the best of our knowledge, 
i m p e c c a b l e , i t s t i l l r e t a i n s u l t i m a t e c o n t r o l . 
T h i s i s t h e A c h i l l e s ' h e e l of the whole 
e n t e r p r i s e . " (Hunt and Murch 1990, p.19) 

Not o n l y was t h e e n t e r p r i s e j o i n t - f u n d e d , but the 

c o l l a b o r a t i v e way of working required f o r s u c c e s s f u l 

p a r t n e r s h i p could compromise the e s s e n t i a l l y separate 

nature of a good guardian ad l i t e m s e r v i c e . Thus, 

Lusk's c r i t i c i s m about the independence of self-employed 

guardians could e q u a l l y be applied to those working 

w i t h i n a p r o j e c t . From the point of view of a c t u a l 

working c o n d i t i o n s , however, the p r o j e c t model, which i s 

s i m i l a r to the s p e c i a l i s t guardian ad l i t e m u n i t s s e t up 

w i t h i n c o n s o r t i a of l o c a l a u t h o r i t i e s , has i t s own 

advantages and disadvantages. 

P r o j e c t guardians ad l i t e m , or those who work i n 

s p e c i a l i s e d u n i t s w i t h i n c o n s o r t i a , enjoy the s e c u r i t y 

of f u l l - t i m e s a l a r i e d employment and working conditions 

t h a t "support the development of e f f e c t i v e p r a c t i c e " 

(Hunt and Murch 1990, p.16). There i s an o f f i c e base 
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which provides c l e r i c a l and a d m i n i s t r a t i v e support, an 

i n t e r v i e w room fu r n i s h e d f o r use with c h i l d r e n and a 

l i b r a r y stocked with s p e c i a l i s t j o u r n a l s . 

Because the work i s f u l l - t i m e , i n d i v i d u a l guardians 

a r e a b l e t o a c q u i r e e x p e r i e n c e r a p i d l y w i t h o u t the 

competing demands of a r e g u l a r case load. Working i n a 

team helps to o f f - l o a d some of the s t r e s s e s of the job 

and p r e v e n t s p r o f e s s i o n a l i s o l a t i o n ; t h e r e a r e 

o p p o r t u n i t i e s f o r both s t r u c t u r e d and ad hoc 

c o n s u l t a t i o n and d i s c u s s i o n . Members of the Humberside 

p r o j e c t f e l t they gained confidence from the f a c t t h a t 

another person had looked at t h e i r r e p o r t s , and the 

o p p o r t u n i t y t o t e s t out i d e a s a c t e d as a s a f e g u a r d 

a g a i n s t a c t i n g d a n g e r o u s l y . Although, l i k e t h e i r 

s e s s i o n a l c o l l e a g u e s , they were dependent on the 

a d m i n i s t e r i n g a u t h o r i t y f o r t h e i r re-appointment to the 

panel, they f e l t l e s s v u lnerable when being c r i t i c a l 

because of the conditions of t h e i r employment (Hunt and 

Murch 1990, p.17). 

P a r a d o x i c a l l y , however, i n Humberside they a l s o 

f e l t more con s t r a i n e d i n being c r i t i c a l because of the 

importance of maintaining good r e l a t i o n s h i p s between the 

v o l u n t a r y s o c i e t y and the l o c a l a u t h o r i t y . Other 

d i s a d v a n t a g e s which t h e y s h a r e d w i t h , f o r example, 

s a l a r i e d c o l l e a g u e s i n c o n s o r t i a , were i d e n t i f i e d i n the 

Humberside r e s e a r c h : u n l i k e t h e i r s e s s i o n a l colleagues, 

who were f r e e t o r e f u s e work, s a l a r i e d s p e c i a l i s t 

guardians ad l i t e m were expected to f u l f i l an annual 
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quota of c a s e s . F u l l - t i m e employment i n such a u n i t 

could have a l i m i t i n g e f f e c t upon car e e r prospects: 

" I t commits workers to a p r o f e s s i o n a l l y marginal, 
narrow, and i n c a r e e r terms, p o t e n t i a l l y l i m i t i n g 
r o l e , which i s i n h e r e n t l y h i g h p r e s s u r e and 
c o n f l i c t u a l . " (Hunt and Murch 1990, p.19). 

The l a c k of opportunity to e x e r c i s e a broad range of 

s o c i a l work s k i l l s was l e a d i n g t o thoughts about 

p o s s i b l e d i v e r s i f i c a t i o n , perhaps embracing the broader 

concept of c h i l d advocacy. 

Career prospects 

Indeed, t h e q u e s t i o n of c a r e e r p r o s p e c t s i s a 

problem f o r a l l guardians ad l i t e m where guardian work 

forms a s u b s t a n t i a l p a r t of t h e i r working l i v e s . 

Appointments to panels are l i m i t e d to three years. I n 

the context of the predominantly r e c i p r o c a l arrangements 

which the government a n t i c i p a t e d i n 1984, t h i s l i m i t 

suggests t h a t the i n t e n t i o n was f o r l o c a l a u t h o r i t y 

workers to move on and o f f panels, perhaps allowing 

c o l l e a g u e s to j o i n i n t h e i r p l a c e . With the demise of 

t h i s kind of arrangement, j o i n i n g a panel becomes a much 

more p o s i t i v e a c t , indeed an a c t u a l c a r e e r c h o i c e . 

While Murch saw: 

"no j u s t i f i c a t i o n f o r the imposition of a more 
t r a d i t i o n a l h i e r a r c h i c a l b u r e a u c r a t i c model" (Murch 
e t a l 1990, p.63) 

and the SSI reported t h a t : 

"The evidence fo r t h i s study suggests t h a t GALs 
were able to provide p r o f e s s i o n a l advice to the 
c o u r t s w i t h o u t t h e support of h i e r a r c h i c a l 
s u p e r v i s o r y arrangements." (SSI 1990, para 15.5) 
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The absence of a c a r e e r s t r u c t u r e has both a negative 

and a p o s i t i v e s i d e . The respondents i n Murch's study, 

f o r i n s t a n c e , p o i n t e d out t h a t g u a r d i a n s a r e not 

n e c e s s a r i l y looking f o r a c a r e e r s t r u c t u r e (Murch e t a l 

1990, p.75) and, indeed, one of the a t t r a c t i o n s of the 

job i s the r e l e a s e from the pressure to move up the 

c a r e e r ladder; the f u l f i l m e n t of the job comes from 

doing the work r a t h e r than i n being promoted. Some 

guardians, however, need to earn more money and, i f 

there are no o p p o r t u n i t i e s w i t h i n the s e r v i c e , they w i l l 

have to leave i t . Others may f e e l they need a change of 

scene, or become d i s a f f e c t e d with the i n s e c u r i t y and 

poorly paid aspects of s e s s i o n a l work. But where do 

they go? I f they have been out of l o c a l a uthority 

p r a c t i c e f o r any length of time, they w i l l have scant 

c r e d i b i l i t y as management m a t e r i a l , which means t h a t 

t h e r e may not be any a l t e r n a t i v e but to r e t u r n whence 

they came; to mainstream s o c i a l work, with i t s attendant 

p r e s s u r e s and l o s s of s t a t u s . 

I n c o n c l u s i o n , guardians on the whole seem to have 

enjoyed an enhanced sense of s t a t u s over t h e i r s o c i a l 

worker c o l l e a g u e s , which seems to a r i s e from the 

p r o f e s s i o n a l a c c o u n t a b i l i t y required by the r o l e . This 

has i t s s t r e s s f u l s i d e as w e l l , however, e s p e c i a l l y 

where there i s c o n f l i c t with the l o c a l a u t h o r i t y . For 

those who opt to be self-employed, the main advantages 

are t h a t both the work load and the way the work i s 

organised l i e w i t h i n personal c o n t r o l . On the other 
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hand, self-employed guardians can f e e l i s o l a t e d , and the 

f l u c t u a t i o n s i n the a v a i l a b i l i t y of the work make i t 

r e l a t i v e l y i n s e c u r e and, t h e r e f o r e , p o s s i b l y l e s s 

a t t r a c t i v e to men (always supposing we assume that men 

tend to be the p r i n c i p a l breadwinners). A more secure, 

and l e s s i s o l a t e d o p t i o n i s t o work as a s a l a r i e d 

guardian i n an area team. E i t h e r way, because there i s 

no c a r e e r s t r u c t u r e and no obviously l o g i c a l c areer move 

to make as a next step, the paradox emerges whereby 

b e i n g a g u a r d i a n ad l i t e m i s more p r o f e s s i o n a l l y 

s a t i s f y i n g w hile being more p r o f e s s i o n a l l y l i m i t i n g . 

I n r e c o g n i s i n g t h a t guardians have had an important 

c o n t r i b u t i o n to make, the C h i l d r e n Act 1989 extends the 

r o l e to other kinds of proceedings. During the passage 

of the C h i l d r e n B i l l , i t was rumoured t h a t the new 

r e g u l a t i o n s might outlaw s e l f - e m p l o y e d g u a r d i a n s 

(sometimes r a t h e r d e r o g a t o r i l y r e f e r r e d to as a "cottage 

i n d u s t r y " ) i n favour of s a l a r i e d guardians i n s p e c i a l i s t 

teams. I n the ev e n t , t he government favoured the 

r e t e n t i o n of a "mixed economy", a t l e a s t i n the short 

term. A d m i n i s t r a t i v e arrangements f o r p a n e l s of 

guardians on implementation of the Act, as w e l l as the 

r e v i s e d r o l e , w i l l be the s u b j e c t of the next chapter. 
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CHAPTER 10 

THE CHILDREN ACT 1989 

T h i s c h a p t e r w i l l examine the i m p l i c a t i o n s f o r 

guardians ad l i t e m of the implementation of the Children 

A c t 1989, i n terms of changes i n the law, the 

o r g a n i s a t i o n a l arrangements of panels and changes to the 

r o l e . 

Changes i n the law - the C h i l d r e n Act 1989 

As was d i s c u s s e d i n Chapter 2, the p h i l o s o p h y 

behind the C h i l d r e n and Young Persons Act 1969 r e f l e c t e d 

a preoccupation with the delinquent c h i l d , but because 

s/he was a l s o thought to be neglected and deprived, the 

j u r i s d i c t i o n was to be e s s e n t i a l l y c i v i l , through "care 

proceedings". However, the idea of a " f a i r t r i a l " was 

f e l t to be important too, and t h i s was r e f l e c t e d i n the 

q u a s i - c r i m i n a l nature of court procedures t h a t ensued. 

Even though i n p r a c t i c e the offence condition was r a r e l y 

used, the procedures were designed around i t and the 

o t h e r grounds f o r c a r e , such as the c h i l d ' s proper 

development being avoidably impaired or neglected, or 

t h a t s/he was i n moral danger, beyond c o n t r o l , e t c , had 

been seen as d i f f e r e n t m a n i f e s t a t i o n s of the same 

problem of f a m i l y dysfunction. 

The C h i l d r e n A c t 1989 i s a r a d i c a l p i e c e of 

l e g i s l a t i o n i n a number of ways. F i r s t , i t combines i n 

one A c t p r i v a t e l e g i s l a t i o n concerned w i t h p a r e n t a l 

s e p a r a t i o n , w i t h p u b l i c l e g i s l a t i o n c o n c e r n i n g the 

i n t e r v e n t i o n of the s t a t e i n t o family l i f e , i e "care 
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proceedings". The j u v e n i l e offender i s now a separate 

i s s u e so the C h i l d r e n Act 1989 can be thought of as an 

e n t i r e l y c i v i l piece of law. Where, previo u s l y , a 

c h i l d could come i n t o the care of the l o c a l a uthority 

through a p r o l i f e r a t i o n of l e g i s l a t i o n a s s o c i a t e d with 

m a t r i m o n i a l p r o c e e d i n g s , c r i m i n a l p r o c e e d i n g s and 

wardship, each with i t s own d i f f e r e n t l y defined grounds, 

or even through the purely a d m i n i s t r a t i v e route of the 

" P a r e n t a l Rights R e s o l u t i o n " the Act made one ground fo r 

c a r e , based on the concept of " s i g n i f i c a n t harm" or the 

l i k e l i h o o d t hereof, the harm being e i t h e r a t t r i b u t a b l e 

to some d e f i c i t of parenting, or the c h i l d being beyond 

pa r e n t a l c o n t r o l . Because the grounds are drawn more 

widely and i n c l u d e an element of p r e d i c t i o n , and because 

the range of orders i n "Family Proceedings" (a term to 

encompass both the p r i v a t e and p u b l i c aspects of the 

law) i s now much wider, wardship, while continuing to 

e x i s t , w i l l no longer be an option for l o c a l a u t h o r i t i e s 

seeking c a r e orders. 

The u n d e r l y i n g p h i l o s o p h y behind the new 

l e g i s l a t i o n i s t h a t c h i l d r e n are best brought up by 

t h e i r own f a m i l i e s . I f any s t a t e i n t e r v e n t i o n i s 

r e q u i r e d , the emphasis must be on the p r o v i s i o n of 

s e r v i c e s (home helps, day care, holidays, e t c ) r a t h e r 

than on t h e a c q u i s i t i o n of c o u r t o r d e r s . The o l d 

" v o l u n t a r y c a r e " i s now to be regarded as an 

u n s t i g m a t i s e d s e r v i c e to g i v e f a m i l i e s r e s p i t e and 

235 



to enable them to function b e t t e r . I t introduces the 

new idea of "parental r e s p o n s i b i l i t y " to repl a c e the old 

idea of p a r e n t a l r i g h t s and "custody". Any s t a t u t o r y 

i n t e r v e n t i o n by the s t a t e i s to be a l a s t r e s o r t and, 

even i f a care order i s made, i n c o n t r a s t to the old 

s i t u a t i o n where p a r e n t a l r i g h t s became vested i n the 

l o c a l a u t h o r i t y , the l o c a l a u t h o r i t y w i l l now acquire 

"parental r e s p o n s i b i l i t y " i n addition to the parent, 

thus continuing the idea of part n e r s h i p . 

As a f u r t h e r example of a philosophy of minimal 

s t a t e i n t e r v e n t i o n , even i f the l o c a l a u t h o r i t y can show 

t h a t the grounds f o r care , or "threshold t e s t , " i s met, 

the court must s t i l l c onsider whether making an order i s 

b e t t e r f o r the c h i l d than not making an order. This 

means t h a t the l o c a l a u t h o r i t y w i l l not be able to 

argue simply, as i t has i n the past, t h a t i t needs 

c o n t r o l of the s i t u a t i o n , but w i l l have to give d e t a i l e d 

plans f o r the c h i l d ' s future c a r e . Because the question 

of c u s t o d y can now be a d d r e s s e d i n p u b l i c law 

proceedings, t h i s extends the range of orders t h a t can 

be made; the care of a c h i l d can be a l l o c a t e d to a 

s p e c i f i c person, f o r example, v i a a "residence order". 

Other orders, such as "contact", " s p e c i f i c i s s u e s " and 

"pro h i b i t e d s t e p s " , which appear i n Section 8 of the 

A c t , can be used t o a d d r e s s p a r t i c u l a r m a t t e r s , 

r e f l e c t i n g the f l e x i b l e range of orders t h a t had been 

a v a i l a b l e i n wardship. 
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Although f a l l i n g r a t h e r a long way s h o r t of 

e s t a b l i s h i n g a family court, the new l e g i s l a t i o n extends 

t h e i d e a of " c o n c u r r e n t j u r i s d i c t i o n " to c a r e 

proceedings. Care proceedings used only to be heard i n 

the m a g i s t r a t e s ' courts but now the advantages of the 

higher c o u r t s are a v a i l a b l e , so t h a t the more complex 

cases can be heard by a judge i n the County Court, or 

even a High Court Judge i n the High Court. Most cases 

w i l l s t a r t i n the new Family Proceedings Court, as part 

of a reformed Magistrates' Court system, by a Family 

P r o c e e d i n g s p a n e l drawn from m a g i s t r a t e s p r e v i o u s l y 

designated to the j u v e n i l e and domestic panels. The old 

j u v e n i l e c o u r t i s redesignated as the Youth Court and 

w i l l d e a l e x c l u s i v e l y with j u v e n i l e offenders. 

To make the proceedings l e s s a d v e r s a r i a l and more 

i n l i n e with other c i v i l proceedings, there i s no longer 

a "proof" and "report" stage which was a feature of the 

o l d c a r e p r o c e e d i n g s . As i n ot h e r c i v i l m a t t e r s , 

w r i t t e n evidence i n the form of witness statements and 

r e p o r t s i s lodged with the court, and read, p r i o r to the 

hearing. 

F o r a w h i l e i t was thought t h a t t h e O f f i c i a l 

S o l i c i t o r might continue to a c t as guardian ad l i t e m i n 

C h i l d r e n Act care cases t h a t reach the High Court. He 

has s i n c e s a i d CSeen and Heard. 1991, p.8) th a t he w i l l 

continue to a c t as amicus c u r i a e i f requested by the 

High Court under the Act, where an i s s u e of general 

p u b l i c importance has a r i s e n . He w i l l a c t as guardian 
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ad l i t e m f o r a c h i l d i n the High Court, but only i f the 

c h i l d does not a l r e a d y have one, i f t h e r e i s some 

p a r t i c u l a r reason f o r the c h i l d to have the O f f i c i a l 

S o l i c i t o r r a t h e r than a panel guardian ad l i t e m , where 

there i s a f o r e i g n element i n the case, or where the 

number of c h i l d r e n i n the case makes represe n t a t i o n by 

one guardian ad l i t e m too burdensome. This suggests 

t h a t t e n s i o n s t h a t have e x i s t e d between the O f f i c i a l 

S o l i c i t o r and panel guardians ad l i t e m i n the past are 

l i k e l y to be eased. (See d i s c u s s i o n of the Cleveland 

I n q u i r y i n Chapter 7 and the r e l a t i v e merits of the 

O f f i c i a l S o l i c i t o r and panel guardians i n Chapter 8.) 

As f a r as other aspects of the r e p r e s e n t a t i o n of 

c h i l d r e n are concerned, the d i v i s i o n s between p r i v a t e 

and p u b l i c law cases continue. I n p r i v a t e law, the 

c h i l d i s s t i l l not a party and i n cases a r i s i n g from 

p a r e n t a l s e p a r a t i o n , c o u r t w e l f a r e o f f i c e r s w i l l 

continue to r e p o r t on the s,ituation to the c o u r t s . A 

r eform of Adoption Law i s i n p r o s p e c t , but i n the 

meantime t h e s i t u a t i o n r e g a r d i n g r e p r e s e n t a t i o n 

continues as before. 

A d m i n i s t r a t i v e arrangements 

The R e g u l a t i o n s t o the C h i l d r e n Act 1989 

determining the o r g a n i s a t i o n of panels were published i n 

the l a t e summer of 1991, a t around the same time as the 

C o u r t R u l e s . As e x p e c t e d , r e s p o n s i b i l i t y f o r the 

s e r v i c e was to remain with the l o c a l a u t h o r i t i e s , (GALRO 
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1991, para 2 ( 1 ) ) . I n an attempt to make the s e r v i c e 

a t l e a s t appear more independent, t h e r e was a new 

s t a t u t o r y duty to e s t a b l i s h a complaints board and a 

panel committee, the l a t t e r being the "advisory group" 

r e d e s i g n a t e d (GALRO 1991, para 3 ) . Although the 

r e g u l a t i o n s d e fine i t s functions as s t i l l e s s e n t i a l l y 

advisory, i t i s to undertake delegated t a s k s connected 

with appointment and reappointment, t r a i n i n g , monitoring 

standards and i n v e s t i g a t i n g complaints, with the o v e r a l l 

r e s p o n s i b i l i t y remaining with the l o c a l a u t h o r i t y . I n 

re c o g n i t i o n of the r a t h e r l a x way i n which members had 

been a p p o i n t e d t o p a n e l s i n the p a s t , i t was now 

deemed necessary t h a t they should be interviewed, and 

n o t i f i e d of t h e i r appointment i n w r i t i n g . As before, 

the appointment i s to be f o r a period not exceeding 

three years (GALRO 1991, para 4 ) , but renewable. 

I n a f u r t h e r attempt to enhance independence by 

d i s t a n c i n g the panel from the c h i l d - c a r e functions of 

the l o c a l a u t h o r i t y . Regulation 7 s t i p u l a t e d t hat the 

p a n e l manager s h o u l d not p a r t i c i p a t e i n the l o c a l 

a u t h o r i t y s o c i a l s e r v i c e s f u n c t i o n s i n r e s p e c t of 

s e r v i c e s f o r c h i l d r e n and t h e i r f a m i l i e s , other than the 

a d m i n i s t r a t i o n of the panel or the establishment of an 

i n s p e c t i o n u n i t . (The s i g n i f i c a n c e of the l a t t e r w i l l 

be d i s c u s s e d below.) I n addition, f a r more d e t a i l e d 

r e c o r d s s h o u l d be kept, c o n c e r n i n g the type of 

proceedings i n which the appointment of a guardian ad 
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l i t e m had been made, the time taken, the fees paid, and 

the outcome, than had been the case i n the past. 

These e f f o r t s t o a d d r e s s the problem of 

independence were, however, somewhat countermanded by 

the simultaneous p u b l i c a t i o n of the Family Proceedings 

Courts ( C h i l d r e n Act 1989) Rules (Magistrates Courts 

1991. They had been c i r c u l a t e d i n d r a f t form s e v e r a l 

months e a r l i e r , and had not aroused any p a r t i c u l a r 

r e a c t i o n . However, when the f i n a l v e r s i o n was 

published. Rule 10 (7) ( a ) , which had not been i n the 

e a r l i e r v e r s i o n , caused something of a s t i r . I t s t a t e d : 

"A g u a r d i a n ad l i t e m appointed from a panel 
e s t a b l i s h e d by r e g u l a t i o n s made under s e c t i o n 41(7) 
s h a l l not -
Be a member, o f f i c e r or s e r v a n t of a l o c a l 
a u t h o r i t y which, or an authorised person (within 
the meaning of s e c t i o n 31(9) who, i s a party to the 
p r o c e e d i n g s u n l e s s he i s employed by such an 
a u t h o r i t y s o l e l y as a member of a panel of 
g u a r d i a n s ad l i t e m and r e p o r t i n g o f f i c e r s . " 
[underlined by author] (Magistrates Courts 1991, 
Rule 10 ( 7 ) ( a ) ) 

I n other words, l o c a l a u t h o r i t i e s could now employ t h e i r 

own guardians. The f a c t t h a t no guardian ad l i t e m could 

a c t as such i f s/he had been d i r e c t l y concerned with the 

c h i l d i n the f i v e years p r i o r to the commencement of the 

proceedings d i d not go f a r i n m i t i g a t i n g so fundamental 

a change. 

To begin with, when challenged, a spokesperson f o r 

the Department of Health claimed t h a t the new r u l e s had 

been misunderstood and t h a t e x i s t i n g r u l e s had been 

amended only to the extent t h a t an a u t h o r i t y bringing 

proceedings could have a s o c i a l worker employed as an 
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a d v i s e r to an otherwise independent panel of guardians 

( I v o r y 1991). However, an - a r t i c l e i n the same journal 

two weeks l a t e r (Marchant 1991) c i t e d evidence t h a t had 

been gathered by the National A s s o c i a t i o n of Guardians 

ad l i t e m and Reporting O f f i c e r s which i n d i c a t e d t h a t 

about a dozen a u t h o r i t i e s were now planning to employ 

t h e i r own "in-house" guardians, on DoH advice. Opinions 

as t o whether or not t h i s a c t u a l l y mattered were 

d i v i d e d . Geoff O'Brien, A s s i s t a n t Head of L e g a l 

S e r v i c e s f o r S u r r e y County C o u n c i l (which, i t 

t r a n s p i r e d , had employed i t s own s a l a r i e d guardians ad 

l i t e m f o r the previous three y e a r s ) , c i t e d i n the same 

a r t i c l e (Marchant 1991), s a i d he had no evidence t h a t 

a u t h o r i t i e s who had r e c r u i t e d t h e i r own guardians had 

found t h a t t h e independence or i n t e g r i t y of those 

guardians had been compromised. 

I t was, indeed t h e o l d argument about whether 

o r g a n i s a t i o n a l independence i s a p r e - c o n d i t i o n f o r 

p r o f e s s i o n a l independence. However, those who advocate 

t h a t i t i s not, i g n o r e t h e v e r y important j u s t i c e 

a spects of such an arrangement; i n other words, t h a t 

t h o s e u s i n g t h e s e r v i c e , e s p e c i a l l y p a r e n t s and 

c h i l d r e n , are u n l i k e l y to have much f a i t h t h a t t h e i r 

s i t u a t i o n i s being i n d e p e n d e n t l y c o n s i d e r e d i f the 

guardian ad l i t e m i s a s a l a r i e d member of the s o c i a l 

s e r v i c e s department's own s t a f f , and l i k e l y to be imbued 

with the p o l i c i e s and p r a c t i c e s of the a u t h o r i t y . 
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Lord Mackay, the c u r r e n t Lord Chancellor, i s one of 

t h o s e who s e e s o r g a n i s a t i o n a l independence as 

u n i m p ortant. Speaking a t the N a t i o n a l Forum of 

Guardians ad l i t e m and Reporting O f f i c e r s , he s a i d : 

" I do not a c c e p t t h a t the p r i n c i p l e t h a t the 
c h i l d ' s w e l f a r e i s paramount i s compromised i n any 
way by the arrangements fo r providing the guardian 
s e r v i c e . . . The c e n t r a l i s s u e f a c i n g you i s not one 
of who pays you but one of p r o f e s s i o n a l s k i l l and 
judgement." (Mackay 1991) 

Perhaps a more honest e x p l a n a t i o n was the one t h a t 

followed; he went on to say t h a t the measure was a 

n e c e s s a r y e x p e d i e n c y . I t was f e a r e d t h a t as 

implementation of the 1989 Act approached there would 

not be enough guardians ad l i t e m to meet the demand; 

presumably i f l o c a l a u t h o r i t i e s were p e r m i t t e d t o 

r e c r u i t from t h e i r own r a n k s , perhaps through 

secondments, i t would h e l p t o ensure t h a t enough 

guardians ad l i t e m were a v a i l a b l e . 

Although guardians ad l i t e m w i l l be appointed i n a 

wider range of proceedings, and wardships w i l l no longer 

be an a l t e r n a t i v e , t h i s may be balanced by the new 

s t a t u t o r y duty t o work on a v o l u n t a r y b a s i s w i t h 

f a m i l i e s and only to take court a c t i o n as a l a s t r e s o r t . 

Demand for guardians ad l i t e m under the Children Act i s 

t h e r e f o r e d i f f i c u l t to p r e d i c t ; and the guidance (DoH 

1989, para 2.2) suggested t h a t i t might be wise to 

postpone making new arrangements u n t i l the pattern of 

demand f o r the s e r v i c e had begun to emerge. There was a 

s u s p i c i o n i n some qua r t e r s t h a t the haste with which 
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some l o c a l a u t h o r i t i e s had adopted t h e i r own teams of 

s a l a r i e d g u a r d i a n s might have something t o do w i t h 

c o n t r o l . The dispute between members of the Cornwall 

panel and the D i r e c t o r of S o c i a l S e r v i c e s f o r Cornwall, 

which was a l s o r e c e i v i n g p u b l i c i t y a t t h i s time, 

i l l u s t r a t e d t h e t e n s i o n s t h a t a r i s e when the l o c a l 

a u t h o r i t y i s obliged to fund an "independent" s e r v i c e 

t h a t i s i n c o m p e t i t i o n w i t h o t h e r l o c a l a u t h o r i t y 

f u n c t i o n s . 

At the beginning of November, guardians ad li t e m on 

the Cornish panel sought a j u d i c i a l review to challenge 

an attempt by S o c i a l S e r v i c e s D i r e c t o r , Nigel Druce, to 

r e s t r i c t the number of hours they spent on each case to 

a maximum of 65. No payment would be made to guardians 

who exceeded t h i s l i m i t without f i r s t seeking permission 

of the panel co-ordinator. 

The review was heard by the President of the Family 

C o u r t D i v i s i o n , S i r Stephen Brown. The c a s e was 

reported as Regina v Cornwall County Council, ex parte 

Cornwall and I s l e s of S c i l l y Guardians ad l i t e m and 

Reporting O f f i c e r s Panel (1991). Granting c e r t o r i a r i to 

quash t he d e c i s i o n of the D i r e c t o r , the P r e s i d e n t 

pointed out t h a t the p o s i t i o n of the guardian should not 

be compromised by any r e s t r i c t i o n imposed d i r e c t l y or 

i n d i r e c t l y i n c a r r y i n g out h i s d u t i e s . The D i r e c t o r had 

exceeded the proper use of h i s au t h o r i t y which amounted 

to an abuse of power. I t was important to emphasise 

t h a t i t was v i t a l f o r guardians ad l i t e m not only to be 
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seen to be independent but f o r them to be assured of 

t h e i r independence while c a r r y i n g out t h e i r d u t i e s . 

I n a d d i t i o n to the c o n f l i c t - o f - i n t e r e s t i s s u e , the 

case i l l u s t r a t e s a f u r t h e r o r g a n i s a t i o n a l anomaly; i e 

the empowering of one agency, i n t h i s case the courts, 

to consume resources and manpower provided by another 

agency, the l o c a l a u t h o r i t y . Given t h a t s/he pays the 

b i l l s , i t i s hardly s u r p r i s i n g t h a t the D i r e c t o r should 

wish to e x e r c i s e c o n t r o l over how the money i s spent. 

Although i t was a v i c t o r y f o r the guardians, i t has not 

solved the r e a l i s s u e , and i s yet another argument for a 

c e n t r a l l y - f u n d e d s e r v i c e . 

I t i s g e n e r a l l y thought to be the case t h a t , i n 

order to separate guardians ad l i t e m from the l e g a l or 

c h i l d care f u n c t i o n s of the l o c a l authority, they w i l l 

be o r g a n i s a t i o n a l l y o r , i n the c a s e of s a l a r i e d 

guardians ad l i t e m , p h y s i c a l l y s i t u a t e d within the so-

c a l l e d "arms' l e n g t h " I n s p e c t i o n U n i t s . Although 

o r g a n i s a t i o n a l l y s e p a r a t e from the s o c i a l s e r v i c e s 

department, and with a remit to oversee and i n s p e c t the 

a u t h o r i t y ' s c a r e p r o v i s i o n f o r both c h i l d r e n and a d u l t s , 

the u n i t s are open to the same c r i t i c i s m concerning the 

g u a r d i a n ad l i t e m system, t h a t t h e r e i s an 

i n c o m p a t i b i l i t y between being a s e r v i c e provider and a 

s e r v i c e watch-dog. 

I t appears t h a t an o r g a n i s a t i o n a l model, based on 

the Humberside p r o j e c t , i . e . a c o r e / s a t e l l i t e or " c l u t c h 
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and c l u s t e r " model, i s commending i t s e l f t o l o c a l 

a u t h o r i t i e s , e s p e c i a l l y t h o s e c o n s i d e r i n g r e c r u i t i n g 

t h e i r own s a l a r i e d guardians ad l i t e m . Thus a "core" 

s e r v i c e w i l l be provided by a s a l a r i e d team, with a 

" c l u s t e r " of f r e e - l a n c e guardians ad l i t e m to cope with 

the i n e v i t a b l e peaks and troughs i n demand. This f i t s 

a l s o with the SSI recommendation for a smaller, more 

d e d i c a t e d w o r k f o r c e ( S S I 1990), but may a l s o be 

a t t r a c t i v e because an in-house work force i s e a s i e r to 

c o n t r o l and there i s s t i l l an uneasy a t t i t u d e towards 

f r e e - l a n c e r s i n some a u t h o r i t i e s because i t i s seen as 

p r i v a t i s a t i o n . 

The r o l e of the guardian ad l i t e m 

The e s s e n t i a l duty of the guardian ad l i t e m under 

t h e C h i l d r e n Act 1989 remains the same as b e f o r e ; 

Se c t i o n 41 (2) (b) s t a t e s t h a t the guardian ad l i t e m 

" s h a l l be under a duty to safeguard the i n t e r e s t s of the 

c h i l d " as p r e s c r i b e d by the r u l e s , though i t i s 

i n t e r e s t i n g to note t h a t the reference to " u n t i l he 

achieves adulthood" has now been omitted. 

I t w i l l no l o n g e r be n e c e s s a r y to e s t a b l i s h a 

c o n f l i c t , or p o t e n t i a l c o n f l i c t , of i n t e r e s t b e f o r e 

appointing a guardian ad l i t e m , and the court s h a l l 

appoint one f o r the c h i l d concerned, i n any s p e c i f i e d 

proceedings, unless s a t i s f i e d t h a t i t i s not necessary 

to do so i n order to safeguard h i s i n t e r e s t s . 

The range of " s p e c i f i e d proceedings" i n which a 

g u a r d i a n ad l i t e m can be appointed has widened to 
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i n c l u d e : 

a n y _ a p p l i c a t i o n f o r a car e or s u p e r v i s i o n order 

any a p p l i c a t i o n to discharge a care order or to 
vary or discharge a s u p e r v i s i o n order 

any p r o c e e d i n g s i n which t he c o u r t has made a 
d i r e c t i o n under s e c t i o n 37 (1) and i s considering 
whether to make a care or su p e r v i s i o n order 

any case where the court i s considering making a 
res i d e n c e order f o r a c h i l d s u b j e c t to a care order 

any case i n which contact f o r a c h i l d s u b j e c t to a 
care order i s being considered 

any a p p l i c a t i o n f o r a c h i l d assessment order 

any a p p l i c a t i o n f o r an emergency p r o t e c t i o n order 

any appeal a r i s i n g from any of these proceedings 

any ( c i v i l ) a p p l i c a t i o n f o r a secure accommodation 
order 

any a p p l i c a t i o n to change a c h i l d ' s surname or 
remove him from the j u r i s d i c t i o n while s u b j e c t to a 
care order 

any a p p l i c a t i o n to extend a su p e r v i s i o n order. 

Those p r o c e e d i n g s where the appointment of a 

guardian ad l i t e m i s new are: a p p l i c a t i o n s f o r c h i l d 

assessment orders, emergency pro t e c t i o n orders, secure 

accommodation, a residence order for a c h i l d i n care, 

and a p p l i c a t i o n s to change the surname of a c h i l d i n 

ca r e or remove him from the j u r i s d i c t i o n . A d d i t i o n a l l y , 

l o c a l a u t h o r i t i e s can no l o n g e r r e f u s e c o n t a c t to 

p a r e n t s a d m i n i s t r a t i v e l y , but need t o apply t o the 

co u r t . These are a l l " p u b l i c law" proceedings; where 

c o u r t s have attempted s i n c e implementation of the Act to 

appoint guardians i n p r i v a t e law proceedings, such as 
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those a s s o c i a t e d with p a r e n t a l separation, the same 

d i f f i c u l t i e s have been encountered regarding who w i l l 

pay the guardian, as were experienced when guardians 

were appointed, or appointed themselves, i n wardship 

cases (see Chapter 8 ) . 

The guardian w i l l appoint a s o l i c i t o r f o r the c h i l d 

u n l e s s the court has a l r e a d y done so; and, f o r the f i r s t 

t i me, can a p p l y , w i t h t h e l e a v e of the c o u r t , f o r 

separate r e p r e s e n t a t i o n f o r h e r s e l f , i n cases where the 

c h i l d i s d i r e c t l y i n s t r u c t i n g the s o l i c i t o r . The l e g a l 

a i d board has refused to pay f o r t h i s , however, and the 

c o s t w i l l t h e r e f o r e have to be met by the panel. 

The i n v e s t i g a t i v e r o l e f o r the guardian ad l i t e m i n 

safeguarding the i n t e r e s t s of the c h i l d remains much as 

b e f o r e , e x c e p t t h a t the s t a t u t o r y r i g h t t o i n s p e c t 

documents, a v a i l a b l e h i t h e r t o only i n adoption, i s now 

extended to C h i l d r e n Act c a s e s . As the c h i l d ' s 

r e p r e s e n t a t i v e , the guardian ad l i t e m s h a l l convey the 

c h i l d ' s wishes and f e e l i n g s to the court, observe the 

"welfare check l i s t " ( S e c t i o n 1 ( 3 ) ) and advise the 

c o u r t r e g a r d i n g a c h i l d ' s u n d e r s t a n d i n g of m e d i c a l 

e x a m i n a t i o n / a s s e s s m e n t . (A competent c h i l d has the 

r i g h t to r e f u s e . ) I n Family Proceedings concerned with 

p u b l i c law, the guardian ad l i t e m i s no longer confined 

to a d v i s i n g the court whether the l o c a l a u t h o r i t y ' s 

a p p l i c a t i o n s h o u l d s u c c e e d , but can a l s o a d v i s e on 

p o s s i b l e a l t e r n a t i v e s to ca r e , such as residence with a 

member of the extended family, or contact. I n add i t i o n , 
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the new Act g i v e s guardians a number of new d u t i e s . 

These new d u t i e s a r i s e from the abandonment of the 

proposed O f f i c e of C h i l d P r o t e c t i o n . 

As was d i s c u s s e d i n Chapter 7, a f t e r the 

p u b l i c a t i o n of the Cleveland I n q u i r y Report (Secretary 

of S t a t e 1988) the government expressed i t s current 

concerns i n a c o n s u l t a t i v e document, published by the 

Lord C h a n c e l l o r ' s department, e n t i t l e d Improvements i n 

the Arrangements f o r Care Proceedings (Lord Chancellor 

1988). These concerns were to ensure a more appropriate 

match between weight of case and l e v e l of court; a 

r e d u c t i o n i n a v o i d a b l e d e l a y through b e t t e r c a s e 

management; e a r l y independent s c r u t i n y of the l o c a l 

a u t h o r i t y ' s c a s e ; and b e t t e r management of the 

arrangements f o r p r o t e c t i n g the c h i l d ' s i n t e r e s t s . The 

proposal made i n the document was that these functions 

could be undertaken by an O f f i c e of C h i l d P r o t e c t i o n . 

As we have seen, the proposal for an O f f i c e of 

C h i l d P r o t e c t i o n d i d not come to f r u i t i o n . Guardian ad 

l i t e m panels, which would have been taken over by the 

O f f i c e , have remained with l o c a l a u t h o r i t i e s , though 

w i t h a g r e a t e r emphasis on management ( a d v i s o r y 

committees now being mandatory) and separation from i t s 

c h i l d care f u n c t i o n s . The concern about independent 

s c r u t i n y of the l o c a l a u t h o r i t y ' s case arose from the 

Cleveland a f f a i r , where i t was f e l t t h a t f a r too many 

Place of S a f e t y Orders were being granted at random. 
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Hence the appointment of a guardian i n a p p l i c a t i o n s f o r 

Emergency P r o t e c t i o n Orders and the establishment of 

Emergency Duty schemes, though t h e r e i s an ongoing 

debate about j u s t how u s e f u l a guardian can be at a 

stage where there i s l i t t l e information a v a i l a b l e . 

Two of the o t h e r concerns d i s c u s s e d i n the 

proposals f o r an O f f i c e of C h i l d Protection, namely 

match of case to court and avoidance of unnecessary 

delay, are addressed i n the Act and form part of the 

g u a r d i a n ' s new d u t i e s a s an o f f i c e r of the c o u r t . 

Although a system of concurrent j u r i s d i c t i o n i s b u i l t 

i n t o the new arrangements, i t i s a task for the guardian 

to a dvise the court about a l l o c a t i o n a t the appropriate 

l e v e l . The concern about avoidable delay i s to be met 

by a s t r i c t scheme of c o u r t t i m e t a b l i n g , which the 

guardian ad l i t e m must oversee. The guardian i s a l s o to 

advise on p a r t i e s , and on the options a v a i l a b l e to the 

c o u r t a t any s t a g e i n the proceedings ( M a g i s t r a t e s 

Courts 1991, Rule 1 1 ( 4 ) ) . 

A completely new area f o r guardians i s t h a t they 

can now be a p p o i n t e d i n a p p l i c a t i o n s f o r Secure 

Accommodation Orders, when these occur i n the context of 

Family Proceedings r a t h e r than c r i m i n a l proceedings. On 

the very l i t t l e anecdotal evidence that i s a v a i l a b l e so 

f a r , i t seems t h a t even i n F a m i l y P r o c e e d i n g s , the 

c h i l d , or young person, has e s s e n t i a l l y been involved i n 

c r i m i n a l a c t i v i t i e s , such as chronic " j o y - r i d i n g " , or 
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a number of b u r g l a r i e s . T h i s i s something of a paradox 

i n an Act t h a t sought t o s e p a r a t e out d e l i n q u e n t 

c h i l d r e n ! 

The new r o l e of the g u a r d i a n ad l i t e m - a c h i l d 
p r o t e c t i o n r o l e ? 

The e s s e n t i a l r e a l i s a t i o n of the Maria C o l w e l l 

I n q u i r y , as f a r as i t r e l a t e d to the c r e a t i o n of the 

future guardian ad l i t e m , was th a t i f a parent had, or 

was a l l e g e d t o have, harmed a c h i l d , t h e c h i l d ' s 

i n t e r e s t s must be s e p a r a t e l y recognised and represented 

( S e c r e t a r y of St a t e 1974). As was discussed i n Chapter 

3, the 1975 C h i l d r e n Act, i n which t h i s philosophy i s 

g i v e n l e g i s l a t i v e e x p r e s s i o n , p e r c e i v e d c h i l d r e n ' s 

r i g h t s as separate from parents' r i g h t s i n other ways as 

w e l l , f o r example, by recognising the c h i l d ' s need for 

s t a b i l i t y and s e c u r i t y as a r i g h t and making i t e a s i e r 

f o r c h i l d r e n who were u n l i k e l y to retu r n to t h e i r family 

of o r i g i n t o a c h i e v e l e g a l s e c u r i t y as members of 

a l t e r n a t i v e f a m i l i e s through adoption or custodianship. 

The C h i l d r e n Act 1975 occurred i n a context where 

c h i l d abuse was a new " d i s c o v e r y " and a major 

p r e o c c u p a t i o n . Government g u i d e l i n e s urged the 

strengthening of c h i l d p r o t e c t i o n mechanisms through the 

s e t t i n g up of abuse r e g i s t e r s , through c h i l d abuse 

committees, and the a c q u i s i t i o n of co n t r o l through court 

orders. The l a c k of p u b l i c confidence experienced by 

s o c i a l workers a t t h a t time arose from a view t h a t they 

had not intervened enough. 
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The Committee of I n q u i r y i n t o the death of Maria 

C o l w e l l was convinced t h a t the appointment of a guardian 

ad l i t e m c o u l d have saved h e r . However, as was 

di s c u s s e d i n Chapter 8, although the guardian ad li t e m 

could i n f l u e n c e the kinds of order the courts were asked 

to make, once the l o c a l a u t h o r i t y had been given the 

custody of a c h i l d through a ca r e order, the guardian ad 

l i t e m ' s r o l e was a t an end. A guardian ad l i t e m could 

have supported the l o c a l a u t h o r i t y ' s a p p l i c a t i o n f o r a 

care order i n the case of Jasmine Beckford; but could 

not have prevented the subsequent r e s t o r a t i o n of Jasmine 

to her mother and s t e p f a t h e r and thus her e v e n t u a l 

murder. A guardian ad l i t e m could not have influenced 

t he s i t u a t i o n f o r K i m b e r l e y C a r l i s l e as no c o u r t 

proceedings were ever s t a r t e d . The strength of the 

guardian ad l i t e m has l a i n i n her p o s i t i o n as an outside 

observer and p o t e n t i a l c r i t i c , which may sometimes have 

t h e e f f e c t of making o t h e r people and a g e n c i e s , 

e s p e c i a l l y l o c a l a u t h o r i t i e s , more accountable. 

Jasmine Beckford, Lucy Gates, Kimberley C a r l i s l e 

and Heidi Kosega, were a l l c h i l d r e n whom the s t a t u t o r y 

agencies, i n c l u d i n g the NSPCC, f a i l e d to pro t e c t . Then 

came Cleveland, and the perception, from the point of 

view of the p u b l i c , not t h a t s o c i a l workers had f a i l e d 

to take p r o t e c t i v e a c t i o n , but t h a t they had overreached 

themselves and v i o l a t e d the s a n c t i t y of the family. As 

has a l r e a d y been described, few guardians ad l i t e m were 

appointed i n the Cleveland ca s e s , where they might, 
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perhaps, have provided a more o b j e c t i v e view - though my 

opinion, stemming from personal involvement, i s that 

they would probably have been as bewildered as anyone 

e l s e . The c a s e s of a l l e g e d c h i l d abuse i n Rochdale and 

Orkney were a l s o perceived as an over-reaction by s o c i a l 

workers; the c h i l d r e n i n Rochdale were represented by 

the O f f i c i a l S o l i c i t o r , and Scotland has a d i f f e r e n t 

system. More r e c e n t l y s t i l l , the scandal of "Pin-down" 

i n S t a f f o r d s h i r e , and the Frank Beck c a s e i n 

L e i c e s t e r s h i r e has shaken p u b l i c c o n f i d e n c e i n the 

s t a t u t o r y agencies yet f u r t h e r , exposing the abuse to 

which c h i l d r e n i n p u b l i c care can be subjected. 

I n t h i s context, i t comes as no s u r p r i s e to f i n d 

t h a t the philosophy of the Children Act 1989 emphasises 

t h a t p a r e n t a l r e s p o n s i b i l i t y should l i e with parents. 

Although t h e r e are measures, by way of balance, i n Part 

5 of the Act, "Emergency Pr o t e c t i o n of Children", which 

are designed f o r s w i f t and e f f e c t i v e a c t i o n to be taken 

should the c h i l d ' s circumstances require i t , the over

r i d i n g p r i n c i p l e i s t h a t of minimal i n t e r v e n t i o n ; i t i s 

c l e a r l y intended to d i l u t e l o c a l a u t h o r i t y powers and 

strengthen family r i g h t s . The Act r e q u i r e s a u t h o r i t i e s 

t o work i n p a r t n e r s h i p with parents, and to r e s o r t to 

c o u r t s only when family support s e r v i c e s have f a i l e d or 

are i n a p p r o p r i a t e to safeguard the welfare of the c h i l d . 

Even then the court w i l l have to be convinced that 

making an order i s b e t t e r than not making one, and t h a t 
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w i l l depend on the resources of already hard-pressed 

l o c a l a u t h o r i t i e s and i n a climate that r e f l e c t s a l a c k 

of p u b l i c confidence i n p u b l i c c a r e . 

I n an Act t h a t p e r c e i v e s c h i l d r e n ' s i n t e r e s t s i n a 

d i f f e r e n t way, what i s the guardian a,d li t e m ' s r o l e ? 

The p r e o c c u p a t i o n s t h a t were e x p r e s s e d i n the Lord 

C h a n c e l l o r ' s paper (Lord Chancellor 1988, pp.9/10) were 

not concerned with measures to protect c h i l d r e n from 

abuse and n e g l e c t but with e a r l y v e t t i n g of the l o c a l 

a u t h o r i t y ' s case and the e f f i c i e n t processing of cases 

through c o u r t s . With the abandonment of the notion of 

the O f f i c e of C h i l d P r o t e c t i o n , these t a s k s were to f a l l 

to the guardian ad l i t e m . That the government was more 

concerned t h a t l o c a l a u t h o r i t i e s were being too 

i n t e r v e n t i o n a l i s t r a t h e r then not i n t e r v e n t i o n a l i s t 

enough i s i l l u s t r a t e d by i t s anxiety to have a guardian 

ad l i t e m a p p o i n t e d i n a p p l i c a t i o n s f o r Emergency 

P r o t e c t i o n Orders; the ta s k of the guardian ad l i t e m i s 

to v e t the l o c a l a u t h o r i t y ' s case, but there i s no 

concomitant power f o r the guardian ad l i t e m to i n i t i a t e 

any other a c t i o n on behalf of the c h i l d i f , on expiry of 

th e Emergency P r o t e c t i o n Orders the l o c a l a u t h o r i t y 

should decide to take the matter no f u r t h e r . The same 

a p p l i e s should the l o c a l a u t h o r i t y , having been ordered 

by the court to i n v e s t i g a t e a p o s s i b l e welfare concern 

about the c h i l d under Sec t i o n 37 of the Act, decide not 

to apply f o r a care or s u p e r v i s i o n order. The court can 

make p r i v a t e law orders of i t s own motion, but can only 
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make p u b l i c law orders when the l o c a l a u t h o r i t y a p p l i e s 

f o r them. The powers a v a i l a b l e i n the "Birmingham" case 

are no longer a v a i l a b l e to the courts. 

Where the i n t e r e s t s of c h i l d r e n are concerned, the 

guardian ad l i t e m ' s r o l e continues, as before to be 

e s s e n t i a l l y a d visory. T h i s was s p e l l e d out by the Lord 

Chancellor i n h i s address to the S i x t h National Forum of 

Guardians ad l i t e m i n November 1991: 

"The guardian, I would remind you, has no r o l e 
outside the court proceedings. You may ask what 
the guardian should do where the l o c a l a u t h o r i t y 
seems not to be making a v a i l a b l e resources which 
you t h i n k i t i s t h e i r duty to supply and which 
might a f f e c t the outcome for a p a r t i c u l a r c h i l d . 
The answer i s t h a t you can r a i s e the matter with 
them, but a t the end of the day you can only 
a d v i s e the court on the b a s i s of what the s i t u a t i o n 
a c t u a l l y i s . Neither the court, nor the guardian, 
who i s an o f f i c e r of the court, has power to order 
the l o c a l a u t h o r i t y to look a f t e r the c h i l d i n a 
p a r t i c u l a r way, and again, at the end of the day, 
i t i s the l o c a l a u t h o r i t y ' s job and r e s p o n s i b i l i t y 
to apply i t s resources with appropriate p r i o r i t y i n 
accordance with the law." (Mackay 1991, p.11) 

The Act r e s t s on a number of p r i n c i p l e s which may, 

i n time, prove incompatible. The welfare of the c h i l d 

i s paramount, yet s t a t e i n t e r v e n t i o n must be minimal. 

The Act assumes t h a t parents are reasonable people and 

t h a t l o c a l a u t h o r i t i e s must a c t i n partnership with 

them, y e t we know t h a t some c h i l d r e n are c r i p p l e d a t the 

hands of t h e i r parents. I t i s perhaps s i g n i f i c a n t t h a t 

the guardian i s no longer appointed where there i s a 

perceived c o n f l i c t of i n t e r e s t , but i n a l l cases "unless 

i t a p p e a r s u n n e c e s s a r y t o do so f o r the c h i l d ' s 

w e l f a r e " . The Act, indeed, gives no overt expression to 
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a c o n f l i c t of i n t e r e s t between parent and c h i l d and i f , 

because of the v o l u n t a r y _ n a t u r e of the 

arrangements, and the f a c t t h a t the case may never come 

to court a t a l l , there i s no t h i r d party to champion 

s e p a r a t e l y the i n t e r e s t s of the c h i l d , there i s a danger 

the c h i l d ' s s i t u a t i o n w i l l not be given the emphasis or 

prominence t h a t i t deserves. I t must be suspected t h a t 

the new "case management" aspect of the r o l e may w e l l 

have higher p r i o r i t y i n the government's mind. 

F i n a l l y , and p a r a d o x i c a l l y , the Act i s r a d i c a l l y 

c h i l d - c e n t r e d . Contact with the absent parent i s the 

c h i l d ' s r i g h t . The c h i l d can i n i t i a t e court a c t i o n s , 

can challenge an emergency protection order, seek a 

contact order when i n care , seek discharge of a care 

order, can apply with the court ' s leave f o r a s e c t i o n 8 

o r d e r , seek t h e ending or making of a p a r e n t a l 

r e s p o n s i b i l i t y order. I n a l l these cases, the c h i l d 

must have s u f f i c i e n t u n d e r s t a n d i n g of the i s s u e s 

involved. The c h i l d can a l s o r efuse to be medically 

examined; but i n a sexual abuse case, for example, can 

we be sure t h a t a c h i l d who i s i n t e l l e c t u a l l y mature 

enough t o make d e c i s i o n s , w i l l a l s o be e m o t i o n a l l y 

mature enough to withstand p a r e n t a l pressure? By gi v i n g 

both parents and c h i l d r e n so much autonomy, there must 

be a danger t h a t , i n a minimum of cases, c h i l d r e n w i l l 

not be protected e i t h e r from parents or from themselves 

and guardians w i l l be powerless to do anything about i t . 
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Conclusion 

I n summary, the C h i l d r e n Act 1989 i s an e n t i r e l y 

c i v i l piece of l e g i s l a t i o n , combining the " p r i v a t e " law 

r e l a t i n g to p a r e n t a l s e p a r a t i o n with the " p u b l i c " law 

r e l a t i n g to s t a t e i n t e r v e n t i o n into family l i f e . I n 

c o n t r a s t with the C h i l d r e n and Young Persons Act 1969, 

the c h i l d offender i s now a separate i s s u e ; and i n 

c o n t r a s t with the C h i l d r e n Act 1975, there i s greater 

emphasis upon non-intervention by the s t a t e , and the 

i s s u e of c o n f l i c t of i n t e r e s t between parent and c h i l d 

has become b l u r r e d . The demand for guardians ad l i t e m 

remains d i f f i c u l t to p r e d i c t because, although they can 

now be a p p o i n t e d i n a wider range of p u b l i c law 

proceedings, t h i s i s o f f s e t by the p r i n c i p l e of non

i n t e r v e n t i o n , where the expectation i s for voluntary 

arrangements with parents and l e s s frequent recourse to 

the c o u r t s . 

R e s p o n s i b i l i t y f o r the guardian ad l i t e m s e r v i c e 

remains with the l o c a l a u t h o r i t i e s , though i n response 

to c r i t i c i s m s about "independence", the panel manager 

must be o r g a n i s a t i o n a l l y separate from the c h i l d care 

h i e r a r c h y of the Department. There i s a l s o greater 

emphasis on "management", with advisory committees, with 

t h e i r h i r i n g , f i r i n g and monitoring functions, being a 

s t a t u t o r y r e q u i r e m e n t , and w i t h an e x p e c t a t i o n of 

p r e c i s e r e c o r d - k e e p i n g . The "independence" i s s u e , 

however, has been f u r t h e r inflamed by the court r u l e s 
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which a l l o w d i r e c t employment of g u a r d i a n s by the 

a u t h o r i t y which i s party to the case. 

The r o l e of t h e g u a r d i a n ad l i t e m i n c a r e 

proceedings was o r i g i n a l l y conceived as an a d d i t i o n a l 

s a f e g u a r d i n the armoury of c h i l d p r o t e c t i o n . The 

emphasis i n the Act upon promoting parental autonomy 

must r a i s e questions about a p o t e n t i a l c o n f l i c t with a 

duty to p r o t e c t c h i l d r e n , where necessary, from parents. 

The e a r l y appointment of a guardian to vet the l o c a l 

a u t h o r i t y ' s case suggests t h a t the guardian ad l i t e m i s 

to be a curb on l o c a l a u t h o r i t i e s becoming over-zealous; 

i n e f f e c t , t o s a f e g u a r d t h e c h i l d from the l o c a l 

a u t h o r i t y . Where there i s anxiety on the part of the 

guardian ad l i t e m t h a t the l o c a l a u t h o r i t y might not be 

zealous enough, as before, the r o l e remains advisory and 

there i s no power to i n i t i a t e proceedings on behalf of 

the c h i l d or to challenge the l o c a l a u t h o r i t y ' s a c t i o n s 

once a care order has been made. Indeed the co u r t s ' 

powers are a l s o diminished i n t h i s r e s p e c t s i n c e they 

can no longer make care or s u p e r v i s i o n orders of t h e i r 

own motion. T h i s i m p l i e s t h a t the emphasis on promoting 

p a r e n t a l r e s p o n s i b i l i t y i n the Act may be a t the expense 

of p r o t e c t i n g c h i l d r e n from abuse and neglect, with 

obvious i m p l i c a t i o n s f o r the guardian's r o l e . 

The new r o l e r e f l e c t s d i f f e r e n t preoccupations i n 

other ways as w e l l . Some of the proposed functions of 

the j e t t i s o n e d " O f f i c e of C h i l d P r o t e c t i o n " are now 

g i v e n t o the g u a r d i a n who has an a d d i t i o n a l "case 
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management" r o l e , aimed a t the e f f i c i e n t processing of 

t h e c a s e through t h e c o u r t . The new emphasis on 

f a m i l i e s , and extended f a m i l i e s , means that the guardian 

ad l i t e m must apply h e r s e l f to other aspects of the 

c h i l d ' s i n t e r e s t s , such as contact with family members 

or indeed, a l t e r n a t i v e l i v i n g arrangements within the 

extended f a m i l y . 

The f i n a l chapter w i l l attempt to summarise the 

main developments both i n the r o l e of the guardian ad 

l i t e m i n c a r e p r o c e e d i n g s , and the a d m i n i s t r a t i v e 

s t r u c t u r e , i n the e i g h t years between the beginnings of 

the s e r v i c e i n May 1984, and October 1992, one year 

a f t e r i m p l e m e n t a t i o n of the C h i l d r e n Act 1989. 

Conclusions w i l l be drawn i n the l i g h t of the questions 

posed i n the Chapter 1. 
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CHAPTER 11 

SUMMARY AND CONCLUSIONS 

As was explained i n the introductory chapter, the 

impetus f o r t h i s s t udy a r o s e out of my work as a 

guardian ad l i t e m i n care proceedings. I t s aim i s to 

i l l u m i n a t e t h e l e g a l and s o c i a l c o n t e x t of t h i s 

r e p r e s e n t a t i o n a l and s a f e g u a r d i n g r o l e c o n c e r n i n g 

c h i l d r e n and to compare i t with r e p r e s e n t a t i o n a l r o l e s 

i n o t h e r k i n d s of p r o c e e d i n g s , such as adoption, 

wardship and matrimonial/guardianship cases where the 

" b e s t i n t e r e s t " of the c h i l d i s a c o n s i d e r a t i o n . 

Because the idea of appointing guardians i n care cases 

had a r i s e n as a re s p o n s e t o an i n c r e a s e d p u b l i c 

awareness t h a t c h i l d r e n could be abused and neglected 

w i t h i n t h e i r own f a m i l i e s , t h i s r a i s e d the question of 

how e f f e c t i v e t h i s "safeguarding" r o l e could be, wi t h i n 

the p a r t i c u l a r l e g a l and a d m i n i s t r a t i v e systems i n which 

i t had to operate. Implementation of the Children Act 

1989 one year before the study was f i n i s h e d , has r a i s e d 

f u r t h e r questions about the purpose of the guardian's 

r o l e w i t h i n the context of a new law. The areas of 

enquiry opened up by the study were: the l e g a l context 

of t h e work, r e p r e s e n t a t i o n i n o t h e r c h i l d - r e l a t e d 

proceedings, the a d m i n i s t r a t i v e s t r u c t u r e , the r o l e and 

p r o f e s s i o n a l p r a c t i c e of the guardian ad l i t e m , and the 

changes brought about by implementation of the Children 

Act 1989. 
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The l e g a l context 

One t r i g g e r f o r the study had been the discovery of 

th e anomalous s i t u a t i o n whereby a p p e a l s i n c a r e 

proceedings (which are c i v i l ) were heard i n the Crown 

Court (which i s a c r i m i n a l c o u r t ) . The search f o r the 

answers opened up a complex and f a s c i n a t i n g h i s t o r y of 

the l e g i s l a t i o n regarding c h i l d r e n and the co u r t s ; much 

of i t , i n i t i a l l y , a response to the s o c i a l problems of 

the I n d u s t r i a l Revolution. Although the p a r t i c u l a r s t a t e 

of childhood gained acceptance i n the 19th Century, 

whereby c h i l d r e n were acknowledged as dependent 

c r e a t u r e s i n need of p r o t e c t i o n , because of the 

circumstances i n which many of them l i v e d , they were 

a l s o regarded as a t h r e a t to the s o c i a l order and, 

th e r e f o r e , i n need of c o n t r o l . Indeed, the neglected 

c h i l d and the c r i m i n a l c h i l d were to be regarded as part 

of a continuum f o r the best part of a century, which 

e x p l a i n s why the l e g i s l a t i o n f o r both c a t e g o r i e s of 

c h i l d r e n remained i n t e r t w i n e d u n t i l separated i n the 

Ch i l d r e n Act of 1989. I n order to make a d i s t i n c t i o n , 

however, f o r the sake of f a i r n e s s , between c h i l d r e n who 

had committed o f f e n c e s and t h o s e who had not, the 

j u v e n i l e court (which i s where such cases were heard 

from 1908 u n t i l 1991) adopted a c r i m i n a l j u r i s d i c t i o n 

f o r the one and a c i v i l j u r i s d i c t i o n for the other. 

Even i n c i v i l proceedings ( i . e . care cases) procedure 

f o l l o w e d a q u a s i - c r i m i n a l mode, w i t h a "proof" and 

" r e p o r t " s t a g e , e c h o i n g t h e " t r i a l " and " d i s p o s a l " 
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stages i n c r i m i n a l c a s e s , so t h a t care proceedings were 

a unique c r i m i n a l / c i v i l amalgamation. The only 

p r o c e e d i n g s i n m a g i s t r a t e s ' c o u r t s ( p r i o r t o the 

C h i l d r e n Act 1989) t h a t were unequivocally c i v i l were 

domestic proceedings, and appeals i n these were heard i n 

the Family D i v i s i o n of the High Court. Appeals i n a l l 

other m a g i s t r a t e s ' court c a s e s went to the Crown Court. 

Another consequence of the q u a s i - c r i m i n a l nature of 

care proceedings was t h a t the a p p l i c a n t ( u s u a l l y the 

l o c a l a u t h o r i t y ) a c t e d as the e q u i v a l e n t of the 

prosecutor, while the c h i l d was the equivalent of the 

defendant. The p o s s i b l e consequences of t h i s 

arrangement were not f u l l y appreciated u n t i l the Maria 

C o l w e l l a f f a i r i l l u s t r a t e d t h a t where a l l e g a t i o n s were 

made ag a i n s t the mother, who had no party s t a t u s and 

r i g h t t o l e g a l r e p r e s e n t a t i o n , the s o l i c i t o r 

n e v e r t h e l e s s took h i s i n s t r u c t i o n s from h e r . T h i s 

s i t u a t i o n l e d to the reforms embodied i n the Children 

Act 1975, and the p r o v i s i o n f o r d i s q u a l i f y i n g parents 

from r e p r e s e n t i n g t h e i r c h i l d r e n where t h e r e was a 

" c o n f l i c t of i n t e r e s t " ( S e c t i o n 64). 

From 1889 ( i n the P r o t e c t i o n of Children and the 

P r e v e n t i o n of C r u e l t y A c t ) i t had been p o s s i b l e to 

prosecute parents who w i l f u l l y i l l - t r e a t e d or neglected 

t h e i r c h i l d r e n and t o p l a c e the c h i l d w i t h a " f i t 

p e r s o n " . I t was not u n t i l the C h i l d r e n and Young 

Persons (amendment) Act of 1952 t h a t c h i l d r e n could be 

261 



removed from parents i n ( c i v i l ) care proceedings without 

a s u c c e s s f u l c r i m i n a l prosecution taking place as w e l l . 

Although the C h i l d r e n and Young Persons Act 1969, which 

was the r e l e v a n t s t a t u t e i n the j u v e n i l e court when 

guardians began to be appointed i n 1984, recognised the 

problem of i l l treatment (Se c t i o n 1 ( 2 ) ( a ) ) , i t was not 

a t t r i b u t e d t o any s p e c i f i c d e f i c i e n c y on the part of the 

parent, but was one of a number of grounds for "care" 

( i n c l u d i n g the commission of an o f f e n c e ) , a l l of which 

were regarded as symptoms of the malfunctioning family 

i n d i f f e r i n g m a n i f e s t a t i o n s , i . e . the n e g l e c t / 

delinquency continuum. 

The Maria C o l w e l l tragedy r a i s e d p u b l i c awareness 

of the problem of c h i l d abuse i n the sense of d e l i b e r a t e 

harm perpetrated by parents or step-parents; but perhaps 

even more p e r t i n e n t l y , i t r a i s e d p u b l i c awareness of the 

s t a t e ' s c h i l d p r o t e c t i o n r e s p o n s i b i l i t i e s , i n which i t 

had d e m o n s t r a b l y f a i l e d . The law i t s e l f was not 

changed; t h e 1969 A c t c o n t i n u e d to be the r e l e v a n t 

s t a t u t e , w i t h t h e p a r t s concerned w i t h s e p a r a t e 

r e p r e s e n t a t i o n b e i n g added r e t r o s p e c t i v e l y , but the 

l o c a l a u t h o r i t i e s were a d v i s e d through government 

c i r c u l a r s t o c r e a t e m u l t i - d i s c i p l i n a r y c h i l d abuse 

committees, to keep r e g i s t e r s of c h i l d r e n who had been 

abused or who were thought to be at r i s k , and to seek 

c o n t r o l of a b u s i n g or p o t e n t i a l l y abusing f a m i l i e s 

through cou r t orders, i . e . care proceedings. I t i s not 

d i f f i c u l t to see how the r o l e of the guardian ad l i t e m 
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i s c o n s i s t e n t with t h i s p r e v a i l i n g pre-occupation with 

c h i l d p r o t e c t i o n . 

The d i f f i c u l t y was t h a t a law t h a t had been 

designed to deal with delinquency, a l b e i t v i a a welfare 

approach, was now being used i n c h i l d p r o t e c t i o n cases 

where the parenting f u n c t i o n was i n question. From 1983 

parents had some r i g h t s to l e g a l r e p r e s e n t a t i o n but did 

not have f u l l party s t a t u s and were not, therefore, 

e n t i t l e d to appeal. T h i s was e v e n t u a l l y remedied by the 

C h i l d r e n and Young Persons (amendment) Act of 1986. The 

c h i l d r e t a i n e d h i s / h e r party s t a t u s and r i g h t to l e g a l 

r e p r e s e n t a t i o n , and when the g u a r d i a n ad l i t e m 

p r o v i s i o n s were implemented i n 1984, i t became p o s s i b l e 

f o r him/her to acquire a guardian as w e l l , thus forming 

the s o l i c i t o r / g u a r d i a n ad l i t e m partnership which i s a 

unique f e a t u r e of the system. 

For guardians ad l i t e m , the main l i m i t a t i o n of the 

C h i l d r e n and Young Persons Act of 1969 was t h a t the 

c o u r t c o u l d o n l y make s u p e r v i s i o n or c a r e o r d e r s . 

Supervision orders were d i r e c t e d a t the c h i l d , when i t 

was often the parent who needed the s u p e r v i s i o n ; and 

c a r e orders, which t r a n s f e r r e d p a r e n t a l r i g h t s to the 

l o c a l a u t h o r i t y , gave the a u t h o r i t y what was to prove to 

be u n a s s a i l a b l e power i n determining the c h i l d ' s future 

once the order had been made. Guardians' attempts to 

c h a l l e n g e t h i s power through the courts have sometimes 

a r i s e n because the l o c a l a u t h o r i t y was not 
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i n t e r v e n t i o n a l i s t enough (see Chapter 8 ) . (For example, 

i n re J.T (a minor) (1986) the guardian ad l i t e m thought 

a p l a n f o r r e h a b i l i t a t i o n w i t h the mother was too 

r i s k y . ) Yet the cou r t s have made i t very c l e a r t h a t the 

l o c a l a u t h o r i t y ' s power once orders have been made i s 

not open t o c h a l l e n g e , even by g u a r d i a n s ad l i t e m . 

Even before t h i s study was begun, the u n s u i t a b i l i t y of 

the C h i l d r e n and Young Persons Act 1969 as a format for 

care proceedings had been recognised, not l e a s t by the 

Short Committee ( S o c i a l S e r v i c e s 1984), which s e t i n 

motion a Review of C h i l d Care Law (DHSS 1985), which 

e v e n t u a l l y l e d to the passing of the Children Act 1989. 

The laws r e l a t i n g to the arrangements f o r c h i l d r e n a f t e r 

p a r e n t a l s e p a r a t i o n (the p r i v a t e law) were amalgamated 

with those r e l a t i n g to the i n t e r v e n t i o n of the s t a t e 

i n t o f a m i l y l i f e ( t h e p u b l i c law) which produced a 

number of changes. The new Family Proceedings Court 

de a l s with matters t h a t were p r e v i o u s l y d e a l t with by 

the Domestic Panel, and p u b l i c law cases where care, 

s u p e r v i s i o n or r e l a t e d matters are i n question. Because 

t h i s court no longer has r e s p o n s i b i l i t y f o r j u v e n i l e 

o f f e n d e r s , t h e p r o c e e d i n g s a r e u n e q u i v o c a l l y c i v i l , 

a p p e a l s l y i n g w i t h t h e F a m i l y D i v i s i o n of the High 

Court. A system of concurrent j u r i s d i c t i o n means that 

cases t h a t are e x c e p t i o n a l l y complex or grave can be 

moved to the County Court, or even the High Court to be 

heard by a judge. There i s now one ground f o r care, 

based on the concept of " s i g n i f i c a n t harm", such harm 
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being a t t r i b u t a b l e to a d e f i c i e n c y of parenting or the 

c h i l d being beyond c o n t r o l . Care proceedings can now 

deal with questions of custody ( c a l l e d "residence" i n 

the Act) as w e l l as " s p e c i f i c i s s u e s " t h a t r e f l e c t the 

more f l e x i b l e kinds of orders that could be made i n 

wardship, thus extending the range of orders t h a t the 

court can make. 

Ch i l d r e n continue to have party s t a t u s i n p u b l i c 

law proceedings, but not i n p r i v a t e ones. Parents, who 

acquired such s t a t u s i n the Children and Young Persons 

(amendment) Act 1986, w i l l continue to have i t . The 

O f f i c i a l S o l i c i t o r w i l l only a c t as guardian ad l i t e m i f 

no other guardian has been appointed. ( I t i s assumed 

t h a t he w i l l continue to a c t i n p r i v a t e law cases t h a t 

reach the High Court.) 

The philosophy of the Act emphasises the importance 

of t h e f a m i l y , support f o r the f a m i l y through 

p a r t n e r s h i p with the l o c a l a u t h o r i t y being p r e f e r a b l e to 

s t a t u t o r y involvement, court a c t i o n being a l a s t r e s o r t . 

"Family Proceedings" are l e s s a d v e r s a r i a l i n s t y l e than 

care proceedings under the old law, making them more 

s u i t a b l e f o r the d e l i b e r a t i o n of such d e l i c a t e matters 

as the q u a l i t y of p a r e n t a l c a r e . The courts have at 

t h e i r d i s p o s a l a wider range of orders, being able to 

draw upon the p r i v a t e law "Section 8" orders even i n 

p u b l i c law c a s e s , and guardians are able to comment upon 

and make recommendations with regard to these, g i v i n g 
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them wider scope than p r e v i o u s l y . As a c h i l d p rotection 

measure, s u p e r v i s i o n orders are more u s e f u l than they 

were, because conditions can now be attached r e l a t i n g , 

not only to the c h i l d , but to the person with parental 

r e s p o n s i b i l i t y , to ensure t h a t c e r t a i n s p e c i f i e d t a s k s 

are c a r r i e d out. The l o c a l a u t h o r i t y ' s p o s i t i o n with 

regard to care orders, however, has been weakened i n 

r e l a t i o n t o p a r e n t s ( w i t h whom i t must now s h a r e 

r e s p o n s i b i l i t y ) , but strengthened with regard to the 

co u r t s , and by i m p l i c a t i o n the guardian ad l i t e m . There 

i s no p r o v i s i o n to impose conditions on a care order, as 

there was i n wardship, nor to add any of the Section 8 

orders, which would have the e f f e c t of d i l u t i n g the 

l o c a l a u t h o r i t y ' s powers. Moreover, the court can no 

l o n g e r make c a r e or s u p e r v i s i o n o r d e r s of i t s own 

motion, which means t h a t the guardian can no longer 

provoke t he making of a c h i l d p r o t e c t i o n o r d e r by 

bring i n g evidence h e r s e l f where the l o c a l a u t h o r i t y i s 

e i t h e r r e f u s i n g t o make, or i s withdrawing, an 

a p p l i c a t i o n . 

The i n t r o d u c t i o n of a p p l i c a t i o n s f o r s e c u r e 

accommodation orders i n t o Family Proceedings, where the 

c h i l d or young person may w e l l be involved i n c r i m i n a l 

a c t i v i t i e s , cannot f a i l to r a i s e once more the question 

of the r e l a t i o n s h i p between parenta l care and j u v e n i l e 

offending. 
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The r e p r e s e n t a t i o n of c h i l d r e n i n w a r d s h i p , a d o p t i o n and 
m a t r i m o n i a l p r o c e e d i n g s 

_ The s e c o n d t r i g g e r f o r t h e s t u d y was t h e " C l e v e l a n d 

c r i s i s " . E v i d e n t i a l d i f f i c u l t i e s i n t h e C l e v e l a n d c a s e s 

had prompted t h e l o c a l a u t h o r i t y t o seek c a r e o r d e r s 

t h r o u g h w a r d s h i p r a t h e r t h a n c a r e p r o c e e d i n g s , and 

g u a r d i a n s f r o m t h e p a n e l f o u n d t h e m s e l v e s b e i n g 

a p p o i n t e d , by t h e D i s t r i c t R e g i s t r a r , t o r e p r e s e n t 

c h i l d r e n i n t h i s u n f a m i l i a r forum. I t s o o n became 

a p p a r e n t t h a t High C o u r t Judges had s e r i o u s r e s e r v a t i o n s 

about t h i s p r a c t i c e ( s e e C h a p t e r 8) and d i r e c t i o n s were 

i s s u e d t h a t t h e t r a d i t i o n a l g u a r d i a n ad l i t e m i n 

w a r d s h i p , t h e O f f i c i a l S o l i c i t o r , must be g i v e n f i r s t 

r e f u s a l . I t a l s o r a i s e d g u e s t i o n s f o r g u a r d i a n s a s t o 

who s h o u l d pay them, a s t h e p a n e l s o n l y had s t a t u t o r y 

d u t i e s i n r e l a t i o n t o s e r v i n g t h e j u v e n i l e c o u r t s . 

What t h e s e d i s c o v e r i e s h i g h l i g h t e d was t h e way i n 

w h i c h w a r d s h i p , h i s t o r i c a l l y , was a c o m p l e t e l y s e p a r a t e 

d e v e l o p m e n t w i t h i t s own r u l e s and own way o f 

r e p r e s e n t i n g c h i l d r e n . The r o l e o f t h e O f f i c i a l 

S o l i c i t o r (who a c t s a s b o t h g u a r d i a n ad l i t e m and 

s o l i c i t o r ) h a s much i n common w i t h t h e p a n e l g u a r d i a n , 

t h a t i s , from an independent v i e w p o i n t t o f o c u s on t h e 

c h i l d ' s " b e s t i n t e r e s t s " and i n so doing, i n v e s t i g a t e , 

a s s e s s and r e p o r t . I t might have been e x p e c t e d , t h e n , 

t h a t some r e f e r e n c e t o t h e r o l e o f t h e O f f i c i a l 

S o l i c i t o r a s g u a r d i a n ad l i t e m might have been made i n 

t h e d e b a t e s about r e p r e s e n t a t i o n d u r i n g t h e p a s s a g e of 
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t h e C h i l d r e n B i l l i n 1974. T h a t i t was not i s f u r t h e r 

e v i d e n c e o f t h e s e p a r a t e h i s t o r i c a l e v o l u t i o n o f 

d i f f e r e n t p a r t s o f t h e law, e s p e c i a l l y s i n c e w a r d s h i p 

h a s i t s o r i g i n s i n t h e common law, w h i l e t h e o t h e r laws 

c o n c e r n i n g c h i l d r e n have been made by s t a t u t e . 

The c l o s e s t a p p r o x i m a t i o n t o an a n c e s t o r f o r t h e 

g u a r d i a n ad l i t e m i n c a r e p r o c e e d i n g s t h a t t h e s t u d y 

r e v e a l e d , was t h e g u a r d i a n ad l i t e m i n a d o p t i o n . The 

appointment o f a g u a r d i a n t o s a f e g u a r d t h e i n t e r e s t s of 

th e c h i l d i n a d o p t i o n had been a f e a t u r e of t h e system 

from t h e p a s s i n g o f t h e f i r s t a d o p t i o n a c t i n 1926. The 

g u a r d i a n ad l i t e m i n a d o p t i o n had al w a y s been an o f f i c e r 

o f t h e l o c a l a u t h o r i t y ( i n i t i a l l y t h e e d u c a t i o n 

a u t h o r i t y a s t h e w e l f a r e agency) though w i t h c e r t a i n 

s a f e g u a r d s t o p r e v e n t any c o n f l i c t of i n t e r e s t . 

The C h i l d r e n A c t 1975 was m o s t l y about a d o p t i o n . 

Because of t h e c o i n c i d e n t a l p u b l i c a t i o n of t h e Re p o r t of 

t h e M a r i a C o l w e l l I n q u i r y w i t h t h e p a s s a g e o f t h e 

C h i l d r e n B i l l t h r o u g h p a r l i a m e n t , i t was e x p e d i e n t t o 

i n c l u d e i t s r e c o m m e n d a t i o n s a b o u t s e p a r a t e 

r e p r e s e n t a t i o n of t h e c h i l d i n c a r e p r o c e e d i n g s , and i n 

t h i s c o n t e x t t h e appointment of a g u a r d i a n ad l i t e m 

c o u l d be s e e n a s an e x t e n s i o n o f a s y s t e m a l r e a d y 

e s t a b l i s h e d i n a d o p t i o n . I t a p p e a r s t h a t w i t h o u t much 

debate i t was a c c e p t e d t h a t t h e g u a r d i a n ad l i t e m i n 

c a r e p r o c e e d i n g s w o u l d be an o f f i c e r o f t h e l o c a l 

a u t h o r i t y , i . e . a s o c i a l worker, w i t h s i m i l a r s a f e g u a r d s 

t o e n s u r e independence from t h e c a s e . 
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The i n t e r e s t s o f c h i l d r e n i n m a t r i m o n i a l and 

g u a r d i a n s h i p p r o c e e d i n g s a r e s a f e g u a r d e d by a C o u r t 

W e l f a r e O f f i c e r , a s p a r t of t h e P r o b a t i o n S e r v i c e ' s 

d u t i e s i n c i v i l c o u r t p r o c e e d i n g s . I n common w i t h 

g u a r d i a n s i n c a r e and a d o p t i o n c a s e s , t h e y a r e q u a l i f i e d 

s o c i a l w o r k e r s . I n c a s e s of p a r e n t a l s e p a r a t i o n , where 

t h e r e i s a d i s p u t e about where and w i t h whom t h e c h i l d 

s h o u l d l i v e and/or c o n t a c t arrangements w i t h t h e o t h e r 

p a r e n t , t h e C o u r t W e l f a r e O f f i c e r w i l l i n v e s t i g a t e t h e 

c i r c u m s t a n c e s and r e p o r t t o t h e c o u r t w i t h t h e aim of 

a s s i s t i n g i t t o r e a c h a d e c i s i o n about t h e c h i l d ' s b e s t 

i n t e r e s t s . I t i s n o t , however, a r e p r e s e n t a t i o n a l r o l e ; 

t h e C o u r t W e l f a r e O f f i c e r does not p r e s e n t t h e c h i l d ' s 

c a s e and i s n o t bound t o make a recommendation. 

T h i s l e g i s l a t i o n h a s a l s o had i t s own e v o l u t i o n a r y 

h i s t o r y , w h i c h p r o b a b l y e x p l a i n s why t h e r e was no 

r e f e r e n c e t o t h e r o l e of t h e C o u r t W e l f a r e O f f i c e r i n 

t h e p a r l i a m e n t a r y d e b a t e s t h a t p receded t h e C h i l d r e n A c t 

1975. However, i n t h e d e b a t e s p r e c e d i n g t h e p a s s i n g of 

t h e C h i l d r e n A c t 1989, r e f e r e n c e was made both by t h e 

L o r d C h a n c e l l o r and by Mr David M e l l o r , t h e n S e c r e t a r y 

o f S t a t e , t o a r o l l i n g programme of r e f o r m e x t e n d i n g t o 

a l l m a t t e r s of f a m i l y law and b u s i n e s s , t o i n c l u d e a 

r e v i e w o f t h e w e l f a r e f u n c t i o n s e n c o m p a s s i n g t h e 

O f f i c i a l S o l i c i t o r ' s D e p a r t m e n t and t h e P r o b a t i o n 

S e r v i c e a s w e l l ( s e e C h a p t e r 7 ) . T h i s i s p a r t i c u l a r l y 

r e l e v a n t now t h a t t h e p r i v a t e and p u b l i c a s p e c t s of t h e 
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l a w r e l a t i n g t o c h i l d r e n h a v e been c o m b i n e d . 

A p p l i c a t i o n s i n bo t h p u b l i c and p r i v a t e law can now be 

h e a r d t o g e t h e r , so t h a t t h e anomalous s i t u a t i o n where 

one c h i l d h a s a g u a r d i a n and a s o l i c i t o r w h i l e a n o t h e r , 

i n t h e same f a m i l y , has a c o u r t w e l f a r e o f f i c e r , i s now 

more s h a r p l y a p p a r e n t . I n h i s Re p o r t t o t h e Department 

of H e a l t h ( 1 9 9 0 ) , Murch f a v o u r e d t h e amalgamation of t h e 

c i v i l b r a n c h o f t h e P r o b a t i o n S e r v i c e w i t h t h e g u a r d i a n 

ad l i t e m p a n e l s , t o p r o v i d e a new s p e c i a l i s t s e r v i c e on 

a r e g i o n a l b a s i s . W h i l e t h e r e i s a c e r t a i n l o g i c i n 

t h i s , t h e q u e s t i o n of p a r t y s t a t u s and r i g h t t o l e g a l 

r e p r e s e n t a t i o n , w h i c h t h e c h i l d does not have i n p r i v a t e 

p r o c e e d i n g s , would s t i l l need t o be a d d r e s s e d . 

The a d m i n i s t r a t i v e s t r u c t u r e 

We have a l r e a d y s e e n t h a t t h e c l o s e s t r o l e model 

f o r t h e g u a r d i a n ad l i t e m i n c a r e p r o c e e d i n g s was t h e 

g u a r d i a n ad l i t e m i n a d o p t i o n . I t was r e c o g n i s e d t h a t 

i t was i m p o r t a n t f o r t h e g u a r d i a n t o be independent o f 

t h e agency t h a t had p l a c e d t h e c h i l d , t o p r e v e n t any 

a c c u s a t i o n o f b i a s e d j u d g m e n t . The R e p o r t o f t h e 

I n q u i r y i n t o M a r i a C o l w e l l ' s d e a t h had emphasised t h e 

i m p o r t a n c e o f i n v e s t i g a t i o n by an independent s o c i a l 

w o r k e r . T h a t t h e g u a r d i a n i n c a r e p r o c e e d i n g s must a c t 

i n a n i n d e p e n d e n t c a p a c i t y was l a i d down i n t h e 

M a g i s t r a t e s C o u r t s ( C h i l d r e n and Young P e r s o n s ) R u l e s 

1970 ( a s amended), which s t i p u l a t e d t h a t t h e g u a r d i a n ad 

l i t e m must n o t be a member, o f f i c e r or s e r v a n t of t h e 
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l o c a l a u t h o r i t y t h a t was a p a r t y t o t h e c a s e , and 

n e i t h e r c o u l d she have had any p r e v i o u s i n v o l v e m e n t w i t h 

t h e c a r e of t h e c h i l d ( M a g i s t r a t e s C o u r t s 1970, R u l e 14A 

( 2 ) ( a ) and ( b ) ) . The problem of e n s u r i n g independence 

from t h e agency t h a t had p l a c e d t h e c h i l d had been 

a d d r e s s e d i n a d o p t i o n c a s e s through arrangement w i t h 

n e i g h b o u r i n g a u t h o r i t i e s ( s e e C h a p t e r 5) and from 1975-

1984, when t h e r e was p r o v i s i o n f o r a g u a r d i a n ad l i t e m 

o n l y i n a p p l i c a t i o n s t o d i s c h a r g e c a r e o r d e r s , t h e 

p o s s i b l e g u a r d i a n s w o u l d be s o c i a l w o r k e r s from a 

n e i g h b o u r i n g a u t h o r i t y , p r o b a t i o n o f f i c e r s , r e t i r e d 

s o c i a l w o r k e r s , o r e m p l o y e e s o f v o l u n t a r y a g e n c i e s 

engaged i n c h i l d c a r e . Thus, p r o f e s s i o n a l independence 

was a s s u r e d . 

S e c t i o n 103 of t h e C h i l d r e n A c t 1975 l a i d down t h a t 

i t was up t o t h e l o c a l a u t h o r i t i e s t o e s t a b l i s h t h e 

p a n e l s and t o f i n a n c e them. As f a r a s a d m i n i s t r a t i v e 

independence i s c o n c e r n e d , t h e r e i s an o b v i o u s c o n f l i c t 

b e c a u s e t h e l o c a l a u t h o r i t y i s p a r t y t o t h e c a s e i n c a r e 

p r o c e e d i n g s . I n m i t i g a t i o n of t h i s arrangement, g i v e n 

t h a t t h e appointment o f a g u a r d i a n ad l i t e m was a t t h e 

c o u r t ' s d i s c r e t i o n and t h e demand d i f f i c u l t t o f o r e c a s t , 

and t h e s o c i a l s e r v i c e s departments had t h e c h i l d c a r e 

e x p e r t i s e , i t might perhaps have been premature t o use 

o r i n v e n t an a l t e r n a t i v e agency a t t h i s s t a g e . 

I n May 1984, when t h e p r o v i s i o n s w e r e f u l l y 

i m p l e m e n t e d , p r o b a t i o n o f f i c e r s were d i s b a r r e d from 

a c t i n g i n c a r e c a s e s ( s e e C h a p t e r 6 ) . The l o c a l 

271 



a u t h o r i t i e s w e r e a l l o w e d some l e e w a y i n d e t e r m i n i n g 

t h e membership o f t h e p a n e l s , and d i d i t e i t h e r by u s i n g 

s o c i a l w o r k e r s from n e i g h b o u r i n g a u t h o r i t i e s , who were 

t o t a k e on t h e work i n a d d i t i o n t o t h e i r normal d u t i e s 

( " r e c i p r o c a t o r s " ) , by r e c r u i t i n g f r e e - l a n c e s e s s i o n a l 

w o r k e r s , who might be r e t i r e d o r w i s h i n g t o work p a r t 

t i m e f o r f a m i l y r e a s o n s ( " s o l o s " ) , o r a m i x t u r e of t h e 

two ( " h y b r i d s " ) (Murch and Bader 1 9 8 4 ) . 

The main c h a r a c t e r i s t i c s o f t h e new s e r v i c e t h a t 

were i d e n t i f i e d by Murch i n t h e i n i t i a l s e v e n months 

were " d i v e r s i t y " and " a m b i g u i t y " : d i v e r s i t y i n t h e r a t e 

o f g u a r d i a n ad l i t e m a p p o i n t m e n t s , w h i c h depended 

e n t i r e l y on t h e c o u r t s ' d i s c r e t i o n , i n l o c a l 

a u t h o r i t i e s ' p o l i c i e s w i t h r e g a r d t o t a k i n g c a s e s t o 

c o u r t , and i n t h e t y p e s of p a n e l t h a t had emerged; 

a m b i g u i t y e s p e c i a l l y i n t h e r o l e o f t h e p a n e l 

a d m i n i s t r a t o r who might h o l d a r e l a t i v e l y s e n i o r p o s t i n 

t h e h i e r a r c h y of t h e l o c a l a u t h o r i t y t h a t was b r i n g i n g 

t h e p r o c e e d i n g s . 

I n t h e e n s u i n g y e a r s , t h e c o n c e p t s of d i v e r s i t y and 

a m b i g u i t y were t o c r y s t a l l i s e i n t o r e c u r r i n g themes of 

s u p p l y and demand, and o f independence. D i f f e r i n g r a t e s 

o f a p p o i n t m e n t and d i f f e r i n g c h i l d c a r e p o l i c i e s 

c o n t r i b u t e d t o an o v e r l o a d i n g of t h e system i n some 

a r e a s and an a l m o s t n o n - e x i s t e n t s e r v i c e i n o t h e r s . To 

r e c o g n i s e t h e a m b i g u i t y o f t h e a r r a n g e m e n t s was t o 

acknowledge i t s e s s e n t i a l l a c k of independence and t h e 
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p o t e n t i a l f o r c o m p r o m i s e i n a s y s t e m where 

r e s p o n s i b i l i t y f o r r e c r u i t m e n t of p a n e l members, t h e 

p a y i n g of f e e s , p r o f e s s i o n a l m o n i t o r i n g , i n v e s t i g a t i o n 

o f c o m p l a i n t s , and even d i s m i s s a l was h e l d by t h e l o c a l 

a u t h o r i t y t h a t was p a r t y t o t h e c a s e . 

A l t h o u g h BASW ( 1 9 8 6 ) , C o y l e (1987) and t h e L o r d 

C h a n c e l l o r ' s Department (1988) put f o r w a r d s u g g e s t i o n s 

f o r a l t e r n a t i v e m o d e l s o f p a n e l a d m i n i s t r a t i o n t h a t 

w o u l d h a v e removed t h e p a n e l s from l o c a l a u t h o r i t y 

c o n t r o l , t h e o n l y c o n c e s s i o n t h a t t h e government would 

make t o t h e i s s u e of independence was t o a d v i s e t h e 

s e t t i n g up o f " a d v i s o r y groups" t o t a k e on t h e h i r i n g , 

f i r i n g and m o n i t o r i n g f u n c t i o n s . Even t h i s was somewhat 

a m b i g u o u s , h o w e v e r , a s t h e l o c a l a u t h o r i t y r e t a i n e d 

s t a t u t o r y c o n t r o l . D e s p i t e much l o b b y i n g d u r i n g t h e 

p a s s a g e o f t h e C h i l d r e n B i l l on t h e s u b j e c t o f an 

i n d e p e n d e n t a d m i n i s t r a t i v e b a s e ( s e e C h a p t e r 7) t h e 

l o c a l a u t h o r i t i e s have r e t a i n e d r e s p o n s i b i l i t y , though 

i t would appear from t h e d e b a t e s t h a t t h e q u e s t i o n of 

a d m i n i s t r a t i o n of t h e p a n e l s i n t h e l o n g e r term i s b e i n g 

c o n s i d e r e d a s p a r t of a f u t u r e r a t i o n a l i s a t i o n of c o u r t 

w e l f a r e s e r v i c e s , i n c l u d i n g p r o b a t i o n and t h e O f f i c i a l 

S o l i c i t o r . T h i s i s i n l i n e w i t h Murch's s u g g e s t i o n 

(Murch e t a l 1990) t h a t t h e p a n e l s and t h e c i v i l b r a n c h 

o f t h e P r o b a t i o n S e r v i c e be combined i n a new r e g i o n a l 

o r g a n i s a t i o n . 

One o f t h e g r e a t e s t changes t o o c c u r s i n c e t h e 

i n i t i a l s e t t i n g up of t h e p a n e l s i s t h e c o m p o s i t i o n of 
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p a n e l membership. Many a u t h o r i t i e s , e s p e c i a l l y i n t h e 

North, began w i t h r e c i p r o c a l arrangements but soon found 

t h a t g u a r d i a n ad l i t e m d u t i e s i n a d d i t i o n a l t o a normal 

c a s e l o a d imposed too g r e a t a burden on both t h e worker 

and on t h e team i n c o v e r i n g f o r t h e g u a r d i a n ' s absence. 

By 1986, a t r e n d towards t h e use o f f r e e - l a n c e g u a r d i a n s 

ad l i t e m was a l r e a d y b e i n g i d e n t i f i e d i n t h e ADSS r e p o r t 

( 1 9 8 6 ) a n d BASW ( 1 9 8 6 ) . A t a r o u n d t h e same t i m e , 

s p e c i a l i s t teams of s a l a r i e d g u a r d i a n s w i t h i n c o n s o r t i a 

o f l o c a l a u t h o r i t i e s were b e g i n n i n g t o emerge, and t h e r e 

w e r e a few g u a r d i a n ad l i t e m p r o j e c t s , r u n by t h e 

v o l u n t a r y a g e n c i e s i n c o n j u n c t i o n w i t h t h e l o c a l 

a u t h o r i t i e s , a l s o p r o v i d i n g s a l a r i e d g u a r d i a n s ad l i t e m . 

The S S I (1990) found t h a t , a l t h o u g h t h e r e were two and a 

h a l f t h o u s a n d p a n e l members i n t o t a l , t h i s was t h e 

e q u i v a l e n t of o n l y 180 f u l l - t i m e members, and t h a t most 

o f t h e work was b e i n g done by t h e f r e e - l a n c e o r 

s p e c i a l i s t g u a r d i a n s . 

A l t h o u g h Hunt and Murch (1990) d i d n o t f e e l t h a t 

p a r t n e r s h i p w i t h a v o l u n t a r y a g e n c y a d d r e s s e d t h e 

problem o f independence, t h e i r s t u d y of t h e C h i l d r e n ' s 

S o c i e t y P r o j e c t on H u m b e r s i d e , where a " c o r e " o f 

s a l a r i e d g u a r d i a n s was s u p p o r t by " s a t e l l i t e s " of f r e e 

l a n c e g u a r d i a n s , was a model t h a t p r o v i d e d b o t h 

s t r u c t u r e and f l e x i b i l i t y . 

I n a c o n s i d e r a t i o n of whether t h e g u a r d i a n ' s r o l e 

i n s a f e g u a r d i n g t h e i n t e r e s t s o f c h i l d r e n h a s b e en 
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h e l p e d o r hampered by t h e a d m i n i s t r a t i v e system i n which 

i t o p e r a t e s , t h e q u e s t i o n s of c o u r t p r a c t i c e i n making 

appointments, o f a v a i l a b i l i t y of g u a r d i a n s ad l i t e m and 

of independence a r e r e l e v a n t . Appointment t h a t l i e s 

w i t h t h e d i s c r e t i o n of t h e c o u r t may mean t h a t i n .some 

a r e a s c h i l d r e n do n o t have g u a r d i a n s a t a l l . Where 

c o u r t s f a v o u r s u c h appointments t h e r e may n o t be enough 

g u a r d i a n s a v a i l a b l e , and t h e e n s u i n g d e l a y s may be 

p r e j u d i c i a l o r even damaging. T h a t t h e g u a r d i a n ad 

l i t e m i s r e c r u i t e d and p a i d by t h e l o c a l a u t h o r i t y t h a t 

i s p a r t y t o t h e c a s e must r a i s e q u e s t i o n s about h e r 

a b i l i t y t o r e p r e s e n t t h e c h i l d ' s i n t e r e s t s t r u l y 

i n d e p e n d e n t l y o f h e r own s e l f - i n t e r e s t i n r e t a i n i n g h e r 

p l a c e on t h e p a n e l ; and even i f she i s not compromised 

i n h e r v i e w s by t h i s p o s i t i o n , t h e need t o be s e e n , 

e s p e c i a l l y by p a r e n t s , a s independent, i s s t i l l l i k e l y 

t o be compromised. 

A f t e r t h e p a s s i n g o f t h e C h i l d r e n A c t 1989, 

r e s p o n s i b i l i t y f o r t h e g u a r d i a n ad l i t e m s e r v i c e r e m ains 

w i t h t h e l o c a l a u t h o r i t i e s , b u t i n d e p e n d e n c e i s 

s t r e n g t h e n e d by a d v i s o r y groups (now c a l l e d t h e P a n e l 

Committee) b e i n g mandatory, and t h e p a n e l manager b e i n g 

d e b a r r e d from p a r t i c i p a t i o n i n t h e a u t h o r i t y ' s c h i l d 

c a r e f u n c t i o n s . S/he i s r e q u i r e d t o manage t h e s e r v i c e 

more e f f e c t i v e l y by k e e p i n g d e t a i l e d r e c o r d s . 

I f a d m i n i s t r a t i v e i n d e p e n d e n c e i s s t r e n g t h e n e d , 

p r o f e s s i o n a l independence i s weakened because t h e new 

C o u r t R u l e s p e r m i t t h e s a l a r i e d employment of g u a r d i a n s 
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by t h e a d m i n i s t e r i n g a u t h o r i t y . Not o n l y i s t h i s an 

e r o s i o n o f p e r c e i v e d independence, but t h e r e i s a l s o a 

more a c u t e p o t e n t i a l f o r compromise and a danger of 

i d e n t i f i c a t i o n , a s an employee, w i t h t h e a u t h o r i t y ' s 

p o l i c i e s and p r a c t i c e . 

D u r i n g t h e p a s s a g e o f t h e C h i l d r e n B i l l t hrough 

P a r l i a m e n t , a " r o l l i n g programme of r e f o r m " of a l l t h e 

c o u r t w e l f a r e s e r v i c e s , t o i n c l u d e t h e c i v i l b r a n c h of 

t h e P r o b a t i o n S e r v i c e , was h i n t e d a t ( s e e C h a p t e r 7 ) . 

A l t h o u g h Murch's r e p o r t t o t h e Department of H e a l t h 

(Murch e t a l , 1990) and t h e Humberside R e s e a r c h (Hunt 

and Murch 1 9 9 0 ) w e r e s t r o n g l y i n f a v o u r o f t h e 

amalgamation of t h e c i v i l arm of t h e P r o b a t i o n S e r v i c e 

w i t h t h e g u a r d i a n ad l i t e m p a n e l s i n t o a new independent 

a d m i n i s t r a t i o n , t h e r e do n o t a p p e a r t o be any 

developments o f t h i s k i n d a t p r e s e n t . The government 

h a s n e v e r been e n t i r e l y c o n v i n c e d t h a t a d m i n i s t r a t i v e 

i ndependence i s a n e c e s s a r y c o n d i t i o n of p r o f e s s i o n a l 

i n d e p e n d e n c e ( s e e C h a p t e r 1 0 ) , and t o d e s i g n an 

a p p r o p r i a t e s t r u c t u r e when so many d i f f e r e n t Departments 

a r e i n v o l v e d ( t h e L o r d C h a n c e l l o r ' s Department, t h e Home 

O f f i c e and t h e Department of H e a l t h ) must i n e v i t a b l y be 

b e s e t w i t h d i f f i c u l t i e s . 

The r o l e and p r a c t i c e o f t h e g u a r d i a n ad l i t e m 

The Committee of I n q u i r y i n t o Maria C o l w e l l ' s d e a t h 

r e c o g n i s e d t h a t no-one had put t h e c a s e f o r t h e c h i l d . 

I t c a l l e d f o r an independent s o c i a l worker t o c a r r y out 
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an i n v e s t i g a t i o n on b e h a l f of t h e c h i l d so t h a t t h e 

c o u r t might have t h e a s s i s t a n c e of a second o p i n i o n , 

w h i c h might o r might n o t have endorsed t h e c o n c l u s i o n s 

and recommendations i n M i s s L e e ' s r e p o r t ( s e e C h a p t e r 

3 ) . 

The " i n d e p e n d e n t s o c i a l worker" e n v i s a g e d by t h e 

Committee, was e v e n t u a l l y t o emerge a s t h e g u a r d i a n ad 

l i t e m i n c a r e p r o c e e d i n g s . The c o u r t r u l e s which gave 

t h e " j o b d e s c r i p t i o n " , d e f i n e d t h e p h i l o s o p h i c a l b a s i s 

o f t h e r o l e a s b e i n g t o " s a f e g u a r d and promote t h e 

i n f a n t ' s b e s t i n t e r e s t s u n t i l he a c h i e v e s a d u l t h o o d " . 

The g u a r d i a n ad l i t e m would do t h i s by c o n d u c t i n g an 

i n d e p e n d e n t i n v e s t i g a t i o n , a s s e s s i n g t h e c h i l d ' s " b e s t 

i n t e r e s t s " , m a k i n g a r e p o r t , and d e c i d i n g w i t h t h e 

s o l i c i t o r how t o p r e s e n t t h e c h i l d ' s c a s e i n c o u r t , 

where s h e would be c a l l e d upon a s an e x p e r t w i t n e s s . 

The g u a r d i a n ad l i t e m would be a n s w e r a b l e t o t h e c o u r t , 

r a t h e r t h a n t o t h e l i n e manager, and might need t o 

c r i t i c i s e t h e l o c a l a u t h o r i t y t h a t was b r i n g i n g t h e 

p r o c e e d i n g s . 

The d u t y t o s a f e g u a r d and promote t h e c h i l d ' s 

i n t e r e s t s " u n t i l he a c h i e v e s a d u l t h o o d " was t o c a u s e t h e 

g u a r d i a n s some d i f f i c u l t y , b ecause t h i s i m p l i e d t h a t 

t h e y needed t o do more t h a n j u s t comment on t h e b e s t 

l e g a l outcome, and needed t o become i n v o l v e d w i t h t h e 

a r r a n g e m e n t s f o r t h e c h i l d ' s c a r e i n t h e l o n g term. 

When t h e y b e l i e v e d t h a t t h e l o c a l a u t h o r i t y ' s p l a n s f o r 

t h e c h i l d w e r e n o t i n h i s / h e r b e s t i n t e r e s t s , t h e y 
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a t t e m p t e d t o c h a l l e n g e them by i n i t i a t i n g w a r d s h i p 

p r o c e e d i n g s i n s t e a d , o r by j u d i c i a l r e v i e w , a s a way of 

r e v i e w i n g t h e l o c a l a u t h o r i t y ' s d e c i s i o n s . The r e s p o n s e 

o f t h e High C o u r t was t h a t g u a r d i a n s had no s t a n d i n g t o 

c h a l l e n g e t h e l o c a l a u t h o r i t y ' s power, which had been 

g i v e n by s t a t u t e , b u t made i t c l e a r t h a t i t was 

n e v e r t h e l e s s incumbent on t h e l o c a l a u t h o r i t y t o c o n s u l t 

t h e g u a r d i a n about i t s p l a n s f o r t h e c h i l d . 

T h e s e pronouncements r e i n f o r c e d a v i e w t h a t t h e 

g u a r d i a n ' s r o l e i s a d v i s o r y . Even i f t h i s i s s o , i t 

s t i l l begs t h e q u e s t i o n a s t o whether t h e j o b i s s i m p l y 

t o p r o v i d e a s e c o n d o p i n i o n , based upon t h e g u a r d i a n ' s 

own i n v e s t i g a t i o n , o r whether she s h o u l d attempt t o 

b r i n g about change ( i n ways o t h e r t h a n by t h e i n i t i a t i o n 

o f c o u r t p r o c e e d i n g s ) on t h e p a r t of t h e o t h e r p a r t i e s . 

The conundrum a r i s e s o u t of t h e g u a r d i a n ad l i t e m ' s d u a l 

r o l e a s o f f i c e r of t h e c o u r t and a s r e p r e s e n t a t i v e f o r 

t h e c h i l d . The f i r s t r o l e i m p l i e s a n e u t r a l p o s i t i o n , 

s i m i l a r t o t h a t of t h e c o u r t w e l f a r e o f f i c e r , but i n 

h o l d i n g r e s p o n s i b i l i t y f o r p r e s e n t i n g t h e c h i l d ' s c a s e 

i n t h e b e s t p o s s i b l e way, i t i s e a s y t o s e e how t h e 

g u a r d i a n ad l i t e m might l e g i t i m a t e l y want t o change t h e 

p o s i t i o n of t h e o t h e r p a r t i e s . 

The r o l e , a r i s i n g a s i t d i d o u t o f t h e M a r i a 

C o l w e l l t r a g e d y , was o r i g i n a l l y c o n c e i v e d a s an e x t r a 

s a f e g u a r d i n p r o t e c t i n g c h i l d r e n from abuse and n e g l e c t 

by t h e i r p a r e n t s . The C h i l d r e n A c t 1989, h o w e v e r , 
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a l t h o u g h c o n c e r n e d , a l s o , t o p r o t e c t c h i l d r e n from harm 

a t t h e hands o f t h e i r p a r e n t s , had been much i n f l u e n c e d 

by t h e C l e v e l a n d a f f a i r a nd t h e r e a l i s a t i o n t h a t 

c h i l d r e n c o u l d a l s o be abused by t h e sy s t e m of p u b l i c 

c a r e . Now t h a t c h i l d r e n ' s i n t e r e s t s a r e p e r c e i v e d i n a 

d i f f e r e n t way, a g r e a t e r emphasis i s p l a c e d upon t h e 

g u a r d i a n ' s c a s e management r o l e i n p r o t e c t i n g t h e c h i l d 

from harm c a u s e d by d e l a y , t h e e a r l y appointment of a 

g u a r d i a n a d l i t e m s o t h a t s h e c a n v e t t h e l o c a l 

a u t h o r i t y ' s c a s e , and t h e r e q u i r e m e n t t o c o n s i d e r a l l 

t h e o p t i o n s a v a i l a b l e t o t h e c o u r t , i n t h e hope t h a t t h e 

u s e o f p r i v a t e o r d e r s , f o r example f o r " r e s i d e n c e " , w i l l 

o b v i a t e t h e need f o r c a r e . 

As f a r a s b e i n g a b l e t o t a k e any d i r e c t measures t o 

p r o t e c t c h i l d r e n from abuse and n e g l e c t i s co n c e r n e d , 

t h e g u a r d i a n h a s even l e s s power t h a n b e f o r e ( s e e t h e 

e a r l i e r p a r t o f t h i s c h a p t e r ) . The c o u r t s can no l o n g e r 

make c a r e o r s u p e r v i s i o n o r d e r s ( o t h e r t h a n i n t e r i m 

o n e s ) w i t h o u t an a p p l i c a t i o n from t h e l o c a l a u t h o r i t y , 

a n d i t i s v e r y c l e a r t h a t t h e l o c a l a u t h o r i t y ' s 

d i s c r e t i o n i n d e c i d i n g how a c a r e o r d e r , once made, i s 

u s e d i s tempered o n l y by t h e c o n t i n u i n g r e s p o n s i b i l i t i e s 

e x e r c i s e d by t h e p a r e n t , and not by t h e v i e w s of t h e 

g u a r d i a n . 

The f a c t t h a t t h e r e i s now a presumption i n t h e 

C h i l d r e n A c t 1989 t h a t a g u a r d i a n w i l l be a p p o i n t e d , and 

t h a t t h e r o l e h a s been extended t o a w i d e r range of 
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p r o c e e d i n g s , s u g g e s t s t h a t g u a r d i a n s , even i f t h e r o l e 

i s e s s e n t i a l l y a d v i s o r y , have been v a l u a b l e . 

As t h i s s t u d y has o u t l i n e d , t h e r e s e a r c h shows t h a t 

c h i l d r e n have b e n e f i t e d from t h e i n v o l v e m e n t of someone 

whose f o c u s i s upon them, who h a s a l l o w e d them t o 

p a r t i c i p a t e i n d e c i s i o n s about t h e m s e l v e s , and e n s u r e d 

t h a t t h e i r w i s h e s and f e e l i n g s have been communicated t o 

t h e c o u r t . I n c o u r t , t h e s o l i c i t o r / g u a r d i a n p a r t n e r s h i p 

( s e e C h a p t e r s 4 and 8) c a n p r o v e a p o w e r f u l and 

p e r s u a s i v e f o r c e , and o l d e r c h i l d r e n who can i n s t r u c t 

t h e i r own ^ s o l i c i t o r s c a n f e e l t h a t t h e i r v i e w s have been 

p r o p e r l y propounded. The c o u r t s f e l t t h a t g u a r d i a n s had 

i n t r o d u c e d an i n q u i s i t o r i a l e l e m e n t i n t o a d v e r s a r i a l 

p r o c e e d i n g s , and made l o c a l a u t h o r i t i e s more c a r e f u l 

about t h e i r e v i d e n c e and t h e i r w e l f a r e arguments. The 

r e a c t i o n s of p a r e n t s were more mixed, some welcoming t h e 

i n v o l v e m e n t o f a n e u t r a l p e r s o n , some s c e p t i c a l about 

t r u e i n d e p e n d e n c e o r c r i t i c a l t h a t t h e g u a r d i a n ' s 

i n v o l v e m e n t might be of i n s u f f i c i e n t depth. The c a r e 

a u t h o r i t y was n o t a l w a y s f r e e from s u s p i c i o n , had 

c o n c e r n s a b o u t r o l e b o u n d a r i e s and d u p l i c a t i o n , b u t 

o t h e r w i s e welcomed t h e s e c o n d o p i n i o n ( s e e C h a p t e r 8 ) . 

As f a r a s p r o f e s s i o n a l p r a c t i c e i s c o n c e r n e d , t h e 

most e x c i t i n g d e v e l o p m e n t , a s f a r a s g u a r d i a n s 

t h e m s e l v e s a r e c o n c e r n e d , has been t h e o p p o r t u n i t y t o 

work on a s e l f - e m p l o y e d b a s i s , f r e e from t h e c o n s t r a i n t s 

of t h e h i e r a r c h i c a l b u r e a u c r a c y of t h e s o c i a l s e r v i c e s 

d e partment. W h i l e t h e work i t s e l f i s " i n t r i n s i c a l l y 
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a t t r a c t i v e " (Murch e t a l 1990, p . 3 3 ) , working from home, 

p r o v i d e d one c a n a c c e p t t h e r e l a t i v e i s o l a t i o n , 

sometimes i n d i f f e r e n t pay and p e r i o d i c i n s e c u r i t y , has 

p r o v e d p o p u l a r . Murch ( i b i d , p.32) s p e a k s o f a " s u r p l u s 

o f s u i t a b l e a p p l i c a n t s " . Such obvious j o b s a t i s f a c t i o n , 

i n a p r o f e s s i o n w h i c h t e n d s t o be b e l e a g u e r e d by p u b l i c 

a n t i p a t h y and low m o r a l e , i s worthy of note. Where 

f l e x i b i l i t y i s i m p o r t a n t , i t i s a l s o p e r h a p s w o r t h 

n o t i n g t h a t f r e e - l a n c e g u a r d i a n s ad l i t e m t e n d t o have a 

v e s t e d i n t e r e s t i n t a k i n g work, w h i l s t s a l a r i e d 

employees may have a v e s t e d i n t e r e s t i n k e e p i n g i t a t 

bay; i n o t h e r words, f r e e - l a n c e g u a r d i a n s can p r o v i d e an 

u n u s u a l l y w i l l i n g w o r k f o r c e . 

W h i l s t t h e r o l e i s perhaps weakened by a l a c k of 

p r o p e r l y i n d e p e n d e n t a d m i n i s t r a t i v e arrangements, which 

may g i v e r i s e t o a degree of s c e p t i c i s m and s u s p i c i o n , 

p a r t i c u l a r l y on t h e p a r t of p a r e n t s , t h e s t r e n g t h of t h e 

r o l e a p p e a r s t o l i e e s p e c i a l l y i n t h e g u a r d i a n a s " t h e 

p a r t i c i p a n t o b s e r v e r . . . a s an a s p e c t o f change" (BASW 

1986, p . 4 4 ) . The v e r y f a c t o f t h e g u a r d i a n ' s 

i n v o l v e m e n t a s an o u t s i d e r may a c t a s a c a t a l y s t i n t h e 

s i t u a t i o n , making t h e l o c a l a u t h o r i t y more a c c o u n t a b l e , 

b a l a n c i n g t h e r e l a t i v e p o t e n t i a l s t r e n g t h s and dangers 

o f t h e v a r i o u s o p t i o n s , and b r i n g i n g a b o u t a more 

t h o u g h t f u l , and h o p e f u l l y i m a g i n a t i v e , outcome f o r 

p a r e n t s and c h i l d r e n . 
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