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HELEN XANTHAKI 

' " MJur""Thes"i"s"- 19 93 " 

THE ESTABLISHMENT OF FOREIGN COMPANIES IN GREECE WITH PARTI­
CULAR REFERENCE TO THE COMPLIANCE BY GREECE WITH EC LAW 

Thi s t h e s i s d e a l s w i t h the c o n d i t i o n s f o r the r e c o g n i t i o n 
and e s t a b l i s h m e n t o f branches, agencies, o f f - s h o r e u n i t s and 
s u b s i d i a r i e s o f f o r e i g n p u b l i c companies l i m i t e d by shares i n 
Greece. The r e l e v a n t Greek laws are analysed i n the f i r s t 
c h a p t e r , whereas c h a p t e r two deals w i t h the comparative a n a l y s i s 
of t h e Greek regime w i t h the r e l e v a n t p r o v i s i o n s of EC law. I n 
the t h i r d c h a p t e r (which i s of p a r t i c u l a r i n t e r e s t due t o the 
l a c k o f r e l e v a n t b i b l i o g r a p h y ) r e f e r e n c e i s made t o s p e c i a l 
Greek laws, t h a t impose l i m i t a t i o n s on the a c t i v i t i e s of f o r e i g n 
companies i n Greece, thus h i n d e r i n g t h e i r f r e e e s t a b l i s h m e n t . 
Chapter f o u r i s devoted t o the p r e s e n t a t i o n of Greek law on the 
e s t a b l i s h m e n t o f f o r e i g n m a r i t i m e companies and the comparative 
a n a l y s i s of the Greek regime w i t h the r e g u l a t i o n s of the Tr e a t y 
of Rome on t h i s sphere. This a n a l y s i s was co n s i d e r e d necessary 
due t o the v i t a l importance of m a r i t i m e companies and t r a d e f o r 
the Greek economy and the p a r t i c u l a r l y r e s t r i c t i v e Greek regime 
on t he e s t a b l i s h m e n t of f o r e i g n companies. Having concluded t h a t 
Greek law v i o l a t e s t h e r e l e v a n t EC r e g u l a t i o n s , an attempt i s 
made t o p r o v i d e answers t o the f o l l o w i n g q u e s t i o n s : why d i d the 
EC f a i l t o e n f o r c e i t s r e g u l a t i o n s i n Greece and what i s the 
p r o t e c t i o n o f f e r e d t o f o r e i g n companies t h a t are p r o h i b i t e d from 
e s t a b l i s h i n g t h e r e . The r e s u l t s of the t h e s i s j u s t i f y t h i s 
r e s e a r c h . Greece does not comply w i t h EC law on the e s t a b l i s h ­
ment of f o r e i g n companies. Furthermore, the enforcement of EC 
law i n Greece seems i m p o s s i b l e both on a Community and a n a t i o ­
n a l l e v e l . I o n l y hope t h a t the p u b l i c a t i o n of more r e l e v a n t 
analyses on the laws of member s t a t e s w i l l persuade the respec­
t i v e EC and n a t i o n a l a u t h o r i t i e s t h a t the passing of EC l e g i s l a ­
t i o n does not s u f f i c e f o r the u n i f i c a t i o n of Europe and the 
s u c c e s s f u l r e a l i z a t i o n o f the European i d e a l . 
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INTRODUCTION 

The main aim of t h i s t h e s i s i s the e x a m i n a t i o n of the con­

d i t i o n s f o r the secondary e s t a b l i s h m e n t of companies l i m i t e d by 

shares i n Greece, which are owned by companies or persons 

d o m i c i l e d i n an EC c o u n t r y o t h e r than Greece. 

The opening of the European Communities' (EC) i n t e r n a l 

market has undoubtedly changed the l i v e s of the Europeans 

c o n s i d e r a b l y . The a b o l i t i o n of b a r r i e r s t o the f r e e movement of 

goods, persons and s e r v i c e s has s i g n i f i c a n t p r a c t i c a l v a l u e both 

f o r European c i t i z e n s and f o r companies r e g i s t e r e d i n EC s t a t e s . 

The l a t t e r are now a b l e t o e s t a b l i s h anywhere w i t h i n the EC 

under the c o n d i t i o n s set f o r domestic companies. Thus they may 

e x e r c i s e any k i n d of f i n a n c i a l a c t i v i t y wherever they wish, 

im p o r t and e x p o r t t h e i r c a p i t a l or t h e i r p r oducts anywhere 

w i t h i n the EC w i t h o u t o b s t a c l e s (e.g. t a x a t i o n , maximum l i m i t s 

e t c . ) . I n o t h e r words, EC companies can now choose t h e i r place 

of e s t a b l i s h m e n t ( w i t h i n t h e i r s t a t e s of o r i g i n or anywhere e l s e 

w i t h i n the EC) based e x c l u s i v e l y on t h e i r wishes and i n t e r e s t s 

and not on p o s s i b l e p r o h i b i t i o n s or r e s t r i c t i o n s . Thus, the 

f i r s t aim of t h i s r e s e a r c h i s t o d e s c r i b e the new s t a t u s 

c o n f e r r e d upon EC companies by EC l e g i s l a t i o n . 

Few people r e a l i s e , however, t h a t i t takes more than the 

enactment of the r e l e v a n t EC l e g a l t e x t t o c r e a t e an i n t e r n a l 

market between EC member s t a t e s . I n f a c t , i f these s t a t e s do not 

implement t h e r e l e v a n t laws w i t h i n t h e i r t e r r i t o r i e s , the 

i n t e r n a l market w i l l l a c k p r a c t i c a l e f f e c t . Thus, the second aim 
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o f t h i s t h e s i s i s t o assess whether Greece (an EC member s t a t e ) 

does implement EC law on the e s t a b l i s h m e n t of f o r e i g n companies, 

as w e l l as t o d e s c r i b e which of the r e l e v a n t Greek laws are i n 

breach of EC l e g i s l a t i o n on company e s t a b l i s h m e n t . 

The t h i r d aim of the t h e s i s i s t o guide EC companies 

w i s h i n g t o e s t a b l i s h i n Greece through the mechanisms of the 

Greek bureaucracy, by p r e s e n t i n g the basic Greek laws on the 

c o n d i t i o n s f o r e s t a b l i s h m e n t , by c r i t i c i s i n g the r e l e v a n t Greek 

laws and by h e l p i n g these companies s e l e c t the " r i g h t " law f o r 

t h e i r needs. 

I n o r d e r t o reach these g o a l s , we s h a l l c o m p a r a t i v e l y 

a n a l y s e EC and Greek law on r e c o g n i t i o n and e s t a b l i s h m e n t . The 

f i r s t c h a p t e r of t h e t h e s i s deals w i t h b asic Greek laws on the 

c o n d i t i o n s f o r the e s t a b l i s h m e n t of f o r e i g n commercial 

companies. The second c h a p t e r analyses Arts.52-58 of the T r e a t y 

of Rome on the freedom of e s t a b l i s h m e n t . The t h i r d chapter 

p r e s e n t s , and b r i e f l y i n v e s t i g a t e s , Greek laws which h i n d e r the 

freedom of e s t a b l i s h m e n t of EC companies i n Greece. Due t o the 

importance o f m a r i t i m e t r a d e t o the Greek economy, I have 

devoted a whole c h a p t e r ( c h a p t e r 4) t o an examination of EC and 

Greek law on the e s t a b l i s h m e n t of m a r i t i m e companies, and the 

numerous breaches of the freedom of e s t a b l i s h m e n t by Greece i n 

t h i s sphere. The f i f t h and l a s t chapter of the t h e s i s r e f e r s t o 

t h e enforcement mechanisms of EC law i n an attempt t o j u s t i f y 

t h e EC's r e l u c t a n c e t o impose the implementation of the r e l e v a n t 

EC r e g u l a t i o n s i n Greece. 
I t s h o u l d be noted t h a t t h i s research c o n c e n t r a t e s on the 
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secondary e s t a b l i s h m e n t of EC companies ( i . e . the c r e a t i o n of 

branches, agencies and s u b s i d i a r i e s ) , forms of establ i s h m e n t 

t h a t p e r m i t t he expansion of a company w i t h o u t t r a n s f e r r i n g the 

pa r e n t company's c o n t r o l elsewhere. The t h e s i s d e als e x c l u s i v e l y 

w i t h p u b l i c companies l i m i t e d by shares, s i n c e t h i s i s the l e g a l 

form chosen by t h e overwhelming m a j o r i t y of f i n a n c i a l l y s t r o n g 

i n t e r n a t i o n a l companies. Moreover, i t should be noted t h a t the 

cho i c e of Greece was not made a t random. S e t t i n g aside my 

pe r s o n a l i n t e r e s t on the s u b j e c t , and the n o t a b l e lack of 

r e l e v a n t r e s e a r c h , the c u r r e n t developments w i t h i n the EC (under 

the "1992" banner) and Greece's unique p o s i t i o n as the EC's 

b r i d g e t o t h e markets of the Middle East and the Balkans makes 

t h i s a n a l y s i s e x t r e m e l y t o p i c a l . 

T h i s t h e s i s w i l l show t h a t Greece has c o n s i s t e n t l y made a 

s p e c i f i c e f f o r t t o a t t r a c t f o r e i g n companies because i t s weak 

economy b e n e f i t s f r o m i n j e c t i o n of f o r e i g n exchange and c a p i t a l . 

Laws 89/67 on the e s t a b l i s h m e n t of o f f - s h o r e u n i t s of 

c o m m e r c i a l / i n d u s t r i a l companies and 378/68 on the es t a b l i s h m e n t 

of o f f - s h o r e u n i t s of f o r e i g n m a r i t i m e companies are t y p i c a l 

examples of l e g i s l a t i v e t e x t s which seek t o a t t r a c t f o r e i g n 

companies t o Greece by o f f e r i n g them b e n e f i c i a l t a x a t i o n s t a t u s . 

However, t h i s o b s e r v a t i o n must not lead t o the assumption t h a t 

t h e Greek p o s i t i o n on the es t a b l i s h m e n t of f o r e i g n companies i s 

ex t r e m e l y l i b e r a l . L i k e o t h e r European c o u n t r i e s , i n an attempt 

t o h e l p domestic companies s u r v i v e the c o m p e t i t i o n from l a r g e 

f o r e i g n e n t e r p r i s e s , Greece has o f t e n passed r e s t r i c t i v e laws 

( c r e a t i n g s t a t e monopolies or p r o h i b i t i n g the e x e c u t i o n of 
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c e r t a i n a c t i v i t i e s ) , which has d i r e c t l y i n t e r f e r e d w i t h the 

e s t a b l i s h m e n t and normal f u n c t i o n i n g of f o r e i g n companies. 

Before we proceed w i t h t h i s a n a l y s i s , i t s h o u l d be noted 

t h a t Greek laws cannot be c h a l l e n g e d by f o r e i g n c o u n t r i e s ( t h i s 

would d i r e c t l y a b o l i s h t he Greek s o v e r e i g n t y ) . However, i n view 

of Greece's membership of the EC, Greek law on the e s t a b l i s h m e n t 

of EC companies can not be a p u r e l y domestic m a t t e r . The EC has 

the l e g a l r i g h t , as w e l l as the o b l i g a t i o n , t o ensure t h a t EC 

companies enjoy t h e advantages awarded t o them by the acquis 

Conurtunautaire. Consequently, t h i s a n a l y s i s of Greece's o b l i g a t i ­

on t o a b o l i s h a l l r e s t r i c t i o n s on the e s t a b l i s h m e n t of companies 

r e f e r s s t r i c t l y t o t h e e s t a b l i s h m e n t of companies owned by 

companies or persons d o m i c i l e d i n another EC s t a t e . As f a r as 

companies of t h i r d c o u n t r i e s ( o f non-EC o r i g i n ) are concerned, 

Greece has the r i g h t t o pass any k i n d of r e s t r i c t i o n i t f i n d s 

s u i t a b l e ( p r o v i d e d t h a t t h i s i s not c o n t r a d i c t o r y t o i n t e r n a t i o ­

n a l agreements, e.g GAIT). 

A f t e r these o b s e r v a t i o n s , we begin our a n a l y s i s w i t h the 

p r e s e n t a t i o n of b a s i c Greek laws on the c o n d i t i o n s f o r the 

secondary e s t a b l i s h m e n t of f o r e i g n p u b l i c companies l i m i t e d by 

shares i n Greece.- These laws make no d i s c r i m i n a t i o n between 

f o r e i g n companies f r o m EC member s t a t e s or f o r e i g n companies 

from non EC s t a t e s . Our immediate concern w i l l be t o map out the 

Greek l e g a l regime i n r e s p e c t of f o r e i g n companies wherever they 

be r e g i s t e r e d . Subsequently, a t t e n t i o n w i l l t u r n t o the q u e s t i o n 

whether t h i s regime complies w i t h EC l e g a l norms i n r e l a t i o n t o 

th e e s t a b l i s h m e n t i n Greece of companies owned by companies or 
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persons d o m i c i l e d i n o t h e r EC s t a t e s 
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CHAPTER 1 

SECONDARY ESTABLISHMENT OF FOREIGN COMPANIES IN GREECE AND THE 

INCORPORATION IN GREECE OF FOREIGN OWNED SUBSIDIARIES 

INTRODUCTION 

I n 1920, the r e l a t i v e l y young Greek s t a t e , l o c a t e d i n an 

underdeveloped area of Europe ( t h e Balkans) and s t i l l a t war 

w i t h Turkey, r e a l i s e d , t h a t e f f e c t i v e m o d e r n i z a t i o n r e q u i r e d the 

f i n a n c i a l and m a t e r i a l support of the p o w e r f u l s t a t e s of Europe. 

Th i s r e a l i z a t i o n became the ba s i s and substance o f modern Greek 

p o l i c y c o n c e r n i n g the s t a t u s and e s t a b l i s h m e n t of f o r e i g n 

companies i n Greece, a p o l i c y t h a t has s u r v i v e d both time and 

s e v e r a l governmental and c o n s t i t u t i o n a l changes. Indeed, one of 

the few common p o i n t s between d i c t a t o r s h i p , democracy and 

s o c i a l i s m i n Greece i s the importance awarded t o the e s t a b l i s h ­

ment of f o r e i g n companies on Greek t e r r i t o r y . The bas i c concept 

behind t h i s p o l i c y i s t h a t t h e c r e a t i o n of f o r e i g n "vested i n t e ­

r e s t s " serves Greece as an i n d i r e c t guarantee of e x t e r n a l 

support f o r the c o u n t r y ' s continuous s t r u g g l e a g a i n s t impove­

ri s h m e n t and i t s a m b i t i o u s neighbours. 

At t h e same t i m e , b e i n g a b r i d g e from Europe t o the markets 

of A s i a and A f r i c a , Greece o f f e r s the f i n a n c i a l l y and p o l i t i c a l ­

l y p o w e r f u l European companies a convenient base f o r t r a d e i n 
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A s i a and A f r i c a . 

The aim o f t h i s c h a p t e r i s t o analyse t he b a s i c Greek l e g i ­

s l a t i o n (Laws 2190/1920 and 89/67) on the c o n d i t i o n s f o r the 

secondary e s t a b l i s h m e n t of f o r e i g n commercial p u b l i c companies 

l i m i t e d by shares i n Greece, i . e . the c o n d i t i o n s f o r the 

e s t a b l i s h m e n t of branches, agencies and s u b s i d i a r y companies. 

A. THE ESTABLISHMENT OF BRANCHES AND AGENCIES 

P r e s e n t a t i o n o f A r t . 5 0 of Law 2190/1920 

A c c o r d i n g t o Law 2190/1920 ( a r t . 5 0 , p a r . 1 ) , i n order t o 

e s t a b l i s h a branch or an agency, f o r e i g n p u b l i c companies 

l i m i t e d by shares w i t h t he r i g h t t o f u n c t i o n l e g a l l y i n Greece 

must submit t o t h e Greek M i n i s t r y of Commerce, a r a t i f i e d 

r e p r e s e n t a t i o n document of t h e i r p l e n i p o t e n t i a r y or agent, a l s o 

a p p o i n t i n g a person a u t h o r i s e d t o accept s e r v i c e of documents 

and d e c l a r i n g t he da t e of the company's f o u n d a t i o n and the names 

of i t s r e p r e s e n t a t i v e s a t i t s s e a t ' - [ l ] . 

The law i n d i c a t e s b o t h the s u b s t a n t i v e as w e l l as the pro­

c e d u r a l condi t i o n s •-[ 2 ] f o r the e s t a b l i s h m e n t of f o r e i g n compa-

n i e s i n Greece. To be p r e c i s e . A r t i c l e 50 of Law 2190/1920 i s 

a p p l i c a b l e : 1. t o companies which: 

a. have the r i g h t t o f u n c t i o n l e g a l l y i n Greece; 

b. are f o r e i g n ; 

c. are p u b l i c companies l i m i t e d by shares; and 
2. o n l y i f t h e y have s u b m i t t e d t o the Greek M i n i s t r y of Commerce 
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a copy of a "document of r e p r e s e n t a t i o n " r a t i f i e d by the Greek 

Consul a t e ; t h i s document sho u l d i n c l u d e : 

a. appointment of the company's r e p r e s e n t a t i v e or agent; 

b. appointment of a person a u t h o r i s e d by the company t o 

accept s e r v i c e of documents on i t s b e h a l f ; 

c. the year of the company's f o u n d a t i o n ; and 

d. the names of the persons r e p r e s e n t i n g the company at i t s 

se a t . 

My a n a l y s i s w i l l i n c l u d e a l l the c o n d i t i o n s i n d i c a t e d by 

A r t . 5 0 Law 2190/1920, f o c u s i n g on the p r o v i s i o n s which are more 

s i g n i f i c a n t t o l e g a l t h e o r y and p r a c t i c e . 

R e c o g n i t i o n of F o r e i g n Companies 

A c c o r d i n g t o Law 2190/1920, companies w i s h i n g t o e s t a b l i s h 

i n Greece must "have the r i g h t t o f u n c t i o n l e g a l l y w i t h i n the 

boundaries of the Greek s t a t e " . I n o t h e r words, companies must 

be s u b j e c t t o o b l i g a t i o n s and r i g h t s , i . e . have a l e g a l persona­

l i t y , under Greek law. This means t h a t , i n or d e r t o e s t a b l i s h i n 

Greece, f o r e i g n companies must be re c o g n i z e d by the Greek s t a t e 

[ 3 ] . L 

The problem of the r e c o g n i t i o n of f o r e i g n companies by 

f o r e i g n n a t i o n a l laws covers the f o l l o w i n g two issues i - [ 4 ] : 

a. whether the l e g a l system of the s t a t e of r e c e p t i o n gene­

r a l l y r e c o g n i z e s f o r e i g n l e g a l e n t i t i e s as such; and 

b. which law i s c o n s i d e r e d t o be the company's lex fori. 

Several l e g a l t h e o r i e s have attempted t o r e s o l v e the f i r s t 
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q u e s t i o n . A c c o r d i n g t o K r i s p i s ' - [ 5 ] the most fundamental of the 

above t h e o r i e s a r e the f o l l o w i n g : 

a. t h e o r y o f t e r r i t o r y ( t h e c o r p o r a t e body e x i s t s o n l y 

w i t h i n the boundaries of the s t a t e where i t was c r e a t e d ) ; 

b. t h e o r y of r e c i p r o c i t y , or best known as comitas (due t o 

i n t e r n a t i o n a l comitas l e g a l systems i m p l i c i t l y r ecognize a l l 

f o r e i g n c o r p o r a t e b o d i e s ) ; 

c. t h e o r y of a c t i o n by agents ( t h e l e g a l e n t i t y may not em-

m i g r a t e t o ano t h e r l e g a l system; however, i t may send i t s agents 

around the w o r l d and a c t e x c l u s i v e l y through them); 

d. l i b e r a l o r i n t e r n a t i o n a l t h e o r y which a s s i m i l a t e s l e g a l 

persons w i t h n a t u r a l ones; t h e r e f o r e , as a l l n a t u r a l persons are 

r e c o g n i z e d by a l l l e g a l systems w i t h o u t any f u r t h e r requirements 

so l e g a l e n t i t i e s must be r e c o g n i z e d ipso jure a l l around the 

w o r l d . 

As f a r as the e s t a b l i s h m e n t of branches or agencies of 

f o r e i g n companies i s concerned, Greece f o l l o w s the l i b e r a l 

t h e o r y , a c c o r d i n g t o which f o r e i g n companies are recognized as 

l e g a l e n t i t i e s , p r o v i d e d t h a t they were l e g a l l y formed a c c o r d i n g 

t o t h e i r lex fori. Indeed,, a r t i c l e 10 of the new^ts] C i v i l Code 

r e g u l a t e s t h a t " t he l e g a l c a p a c i t y of the l e g a l e n t i t y i s r u l e d 

by the law of i t s seat" ' - [ 7 ] . I t f o l l o w s from t h i s general 

p r i n c i p l e t h a t t h e c o n d i t i o n s set by Greek law f o r the 

e s t a b l i s h m e n t of Greek p u b l i c companies ̂-L 8 ] are not a p p l i c a b l e 

i n the case of f o r e i g n companies. T h e r e f o r e , Greek c o u r t s ' - [ 9 ] 

cannot d e c l a r e a f o r e i g n company i n v a l i d on the grounds t h a t the 

p r o v i s i o n s o f Greek lawi-CiO] on the company's e s t a b l i s h m e n t have 
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not been met ^ [ 1 1 ] . 

T h i s assumption, however, does not s o l v e the problem. The 

is s u e o f which law should r e g u l a t e the c o n d i t i o n s f o r the 

e s t a b l i s h m e n t o f the f o r e i g n company i s s t i l l u n r e s o l v e d . The 

m a t t e r i s of s i g n i f i c a n t t h e o r e t i c a l and p r a c t i c a l i n t e r e s t , 

because the company's lex fori s h a l l a l s o r e g u l a t e the company's 

v a l i d i t y , l e g a l f o r m a t i o n , f u n c t i o n and d i s s o l u t i o n 12 ] , 

i n t e r n a l a d m i n i s t r a t i o n ( a t t o r n e y s h i p , v a l i d d e c i s i o n s e t c ) , 

e x t e r n a l r e l a t i o n s ( l e g a l t r a n s a c t i o n s i g n i n g , l i a b i l i t y , r e p r e ­

s e n t a t i o n , e t c . ) and i t s n a t i o n a l i t y . 

E x p e r t s on p r i v a t e i n t e r n a t i o n a l l a w L [ i 3 ] have proposed se­

v e r a l c r i t e r i a f o r the d e t e r m i n a t i o n of the companies' lex fori: 

a. t h e n a t i o n a l i t y o f the company's s h a r e h o l d e r s ; 

b. t he s t a t e where the company's aim i s t o be achieved 

( t h e o r y o f a i m ) ; 

c. the l o c a t i o n , where a l l necessary l e g a l a c t i o n s f o r the 

company's f o r m a t i o n took p l a c e ( t h e o r y of f o r m a t i o n ) ; 

d. the l o c a t i o n , where the company's main commercial a c t i -

a c t i v i t y takes p l a c e ; 

e. t h e n a t i o n a l i t y o f the persons c o n t r o l l i n g the company 

( t h e o r y of c o n t r o l ) ; 

f . t h e company's main a c t i v i t y (siege d'exploitation); 

g. t he s t a t e , whose l e g a l system a p p l i e d f o r the c r e a t i o n 

of t he l e g a l person ( s t a t e of r e s i d e n c e ) , o r , as Goldman puts i t 

"where t h e f o r m a l i t i e s f o r t h e c r e a t i o n o f the company where 

completed" 14 ] . Due t o t h e f a c t t h a t the c r e a t i o n of the compa­

ny i s ac h i e v e d by i t s i n c o r p o r a t i o n , t h i s t h e o r y i s w i d e l y known 
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as t h e " t h e o r y o f i n c o r p o r a t i o n " ; 

h. t he company's seat ( t h e o r y of the s e a t , which i n c l u d e s 

two d o c t r i n e s : t h e t h e o r y of the s t a t u t o r y seat and the siege 

reel d o c t r i n e 1 5 ] ) . 

The " w r i t t e n w i l l " of the Greek l e g i s l a t o r i n A r t i c l e 10 of 

the C i v i l Code, Greek c o u r t s ' precedents •-[ 16 ] , as w e l l as Greek 

b i b l i o g r a p h y >-[ 17 ] c o n f i r m t h a t the lex fori of l e g a l persons 

d e r i v e s from t he law of t h e i r seat "-[18]. The major problem 

c o n c e r n i n g the i n t e r p r e t a t i o n of t h i s d o c t r i n e [ 1 9 ] , "-as a p p l i e d 

i n Greek l e g a l t h e o r y and p r a c t i c e , d e r i v e s from the f a i l u r e of 

Greek laws t o c l a r i f y whether the l e g i s l a t o r wanted t o r e l a t e 

the lex fori of a company t o i t s s t a t u t o r y seat ( t h e one d e c l a ­

r e d i n i t s A r t i c l e s ) or t o i t s t r u e seat'-C20]. As the Pireus 

Court o f F i r s t I n s t a n c e 1152/1969 ( I n t r o d u c t o r y Report) noted, 

"the seat o f the company i s the l o c a t i o n , where i t s a d m i n i s t r a ­

t i o n r e a l l y takes p l a c e and not the l o c a t i o n s t a t e d i n the 

company's A r t i c l e s o f A s s o c i a t i o n " . The Greek Supreme Court 

46/1905 and Kr i s p i s 21 ] a l s o note t h a t t he lex fori of p u b l i c 

companies l i m i t e d by shares i s determined by the l o c a t i o n where: 

a. b a s i c d e c i s i o n s on the company's a c t i o n s are reached; 

b. b a s i c g u i d e l i n e s and ord e r s f o r the company's o p e r a t i o n 

are produced; 

c. the company's c o n t r o l i s e x e r c i s e d ; 

d. the r e s u l t s of the. company's o p e r a t i o n are gathered. 

The q u e s t i o n a r i s i n g a t t h i s p o i n t concerns the s t a t u s of a 
f o r e i g n p u b l i c company l i m i t e d by shares, which was not l e g a l l y 
founded (under i t s lex fori) yet operated a branch or agency i n 
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Greece. A c c o r d i n g t o P i r e u s Multi-member Court of F i r s t I n s t a n c e 

2075/84 and P a t r a s Multi-member Court of F i r s t I n s t a n c e 2278/86, 

such a company i s c o n s i d e r e d v a l i d ^ [ 2 2 ] f o r the p e r i o d of i t s 

f u n c t i o n i n g i n Greece. However, i t can not be c o n s i d e r e d a pub­

l i c l i m i t e d company, because i t has not f u l f i l l e d the l e g a l 

r e q u i r e m e n t s f o r i t s e s t a b l i s h m e n t . T h e r e f o r e , i t must be c o n s i ­

dered as a de facto p a r t n e r s h i p (a type of p a r t n e r s h i p best 

known i n Greece as afanis eteria) [ 2 3 ] . ' - A d i f f e r e n t v i e w p o i n t 

was put f o r w a r d by the P i r e u s Court of F i r s t I n s t a n c e which 

c o n s i d e r e d such companies t o be quasi p u b l i c l i m i t e d companies. 

Whichever o p i n i o n i s f o l l o w e d , i t i s g e n e r a l l y agreed t h a t a l l 

t r a n s a c t i o n s of such companies must be c o n s i d e r e d v a l i d . More­

over, 191/1925 of the Patras Court of Appeal p r o v i d e s t h a t the 

r e s c i n d i n g of t h e Decree on the company's e s t a b l i s h m e n t does not 

p r o h i b i t i t from demanding the compulsory e x e c u t i o n of i t s 

debts >-[24] i n the Greek Courts of Law. 

The r e s u l t s o f the company's r e c o g n i t i o n by the Greek s t a t e 

are the f o l l o w i n g : 

a. the f o r e i g n l e g a l person i s c o n s i d e r e d a l e g a l e n t i t y by 

Greek law; and 

b. the company a c q u i r e s the r i g h t t o present i t s e l f b e f o r e 

t h e Greek c o u r t s and p u b l i c a u t h o r i t i e s f o r the support of any 

d i s p u t e s d e r i v i n g from i t s l e g a l a c t i o n s and r e l a t i o n s h i p s (even 

those t h a t took p l a c e a b r o a d ) . However, j u d i c i a l p r o t e c t i o n i s 

o f f e r e d under the c o n d i t i o n s and procedure set by Greek lawL[25] 

f o r t he p r o t e c t i o n of f o r e i g n persons. 
A f t e r i t s r e c o g n i t i o n , the company does not a c q u i r e Greek 
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n a t i o n a l i t y . I t remains f o r e i g n and i s s u b j e c t t o Greek laws on 

f o r e i g n c o r p o r a t e b o d i e s . The r e s u l t of the company's r e c o g n i ­

t i o n i s the p e r m i s s i o n t o e x e r c i s e commercial a c t i v i t y i n Greece 

w h i l e m a i n t a i n i n g t he powers awarded t o i t by i t s lex fori. 

F o r e i g n Companies 

The company's lex fori, determined by i t s siege reel a l s o 

r e g u l a t e s t h e company's nat i o n a l i ty'-[ 26 ] , which " r e p r e s e n t s the 

bond of the company t o the s t a t e , whose l e g a l s t a t u s i s i t s lex 

fori". [ 2 7 ] . ' - I f t h e company's lex fori i s Greek law, the compa­

ny i s c o n s i d e r e d Greek. I f , however, the company i s bound t o the 

l e g a l system of another s t a t e , then i t d e r i v e s i t s n a t i o n a l i t y 

f rom t h a t s t a t e ' - [ 2 8 ] and i n Greece i t i s considered t o be 

" f o r e i g n " . 

A d o p t i n g the s t a n d p o i n t taken by p r i v a t e i n t e r n a t i o n a l 

law's t h e o r y of the siege reel and A r t i c l e 10 of the C i v i l Code, 

the Greek l e g i s l a t o r i n c l u d e d the same p r o v i s i o n i n Law 2190/20. 

Th i s s t i p u l a t e s t h a t "Greek p u b l i c companies l i m i t e d by shares 

must be seated i n a c i t y o r community of the Greek s t a t e " ( a r t . 

6 ) . Thus, i t i s assumed t h a t companies not seated w i t h i n Greece 

are not Greek and a r e c o n s i d e r e d f o r e i g n (argumentum a contra-

rio). However, a c c o r d i n g t o the I n t r o d u c t o r y Report of Pi r e u s 

Court of F i r s t I n s t a n c e 1152/1969, " p u b l i c companies l i m i t e d by 

shares whose a d m i n i s t r a t i o n i s e x e r c i s e d i n Greece, are Greek 

companies, even i f t h e i r A r t i c l e s s t a t e t h a t t h e i r seat i s 

l o c a t e d abroad and A r t i c l e 50 of Law 2190/1920 i s not a p p l i c a b l e 
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on t h e i r e s t a b l i s h m e n t i n Greece". 

P u b l i c Companies L i m i t e d by Shares 

Law 2190/1920 r u l e s the Greek Anonimos E t e r i a . Determi­

n i n g the analogous B r i t i s h company type i s c o m p l i c a t e d i n view 

of t h e r a d i c a l d i f f e r e n c e s between Greek and B r i t i s h law ( t h e 

lex fori of B r i t i s h companies). The s l i g h t d i f f erence •-[ 29 ] 

between E n g l i s h p u b l i c and p r i v a t e l i m i t e d companies "-[30 ] com­

p l i c a t e s our a n a l y s i s even more. 

I n t he U n i t e d Kingdom a p u b l i c company l i m i t e d by shares i s 

the company, whose "members' l i a b i l i t y i s l i m i t e d by the 

company's memorandum t o the amount unpaid on t h e i r s h a r e s " ^ [ 3 1 ] . 

A p u b l i c company l i m i t e d by shares i s : 

a. a r e g i s t e r e d company w i t h l e g a l p e r s o n a l i t y ; 

b. a p u b l i c company ( t h e company should r e g i s t e r as such); 

c. a company l i m i t e d by shares ( i . e . the l i a b i l i t y of a 

member t o c o n t r i b u t e t o the company's assets i s l i m i t e d t o the 

amount, i f any, unpa i d on h i s shares) i-C 32 ] . 

Along t h e same b a s i c l i n e s , Rokas'-[33] d e f i n e s the Anonimos 

Eteria as a commercial company which: 

a. has l e g a l p e r s o n a l i t y ; 

b. i t s c a p i t a l i s d i v i d e d i n equal p i e c e s , c a l l e d shares; 

c. o n l y t he company, as a separate l e g a l person, i s l i a b l e 

f o r i t s d e b t s ; t h e s h a r e h o l d e r s i n the company are l i a b l e o n l y 

t o t h e e x t e n t o f whatever amount remains unpaid on t h e i r shares. 

From t h e above, i t seems t h a t B r i t i s h p u b l i c companies 
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l i m i t e d by shares correspond t o the Greek Anonimos Eteria [ 3 4 ] . " -

The EC h a r m o n i z a t i o n of n a t i o n a l company laws has prompted 

e x a m i n a t i o n of the s u b j e c t o f the r e l a t i o n s h i p between the 

U n i t e d Kingdom " P u b l i c Company L i m i t e d by Shares" and the c i v i l 

law type of company, which i n Greece i s c a l l e d Anonimos 

Eteria [ 3 5 ] . "-The r e s u l t o f t h i s r e s e a r c h as w e l l as the te r m i n o ­

logy used i n the r e l e v a n t EC D i r e c t i v e s supports the view t h a t 

these two company forms are analogous "-C 36 ] . 

Consequently, o n l y companies b e l o n g i n g t o the c a t e g o r y of 

P u b l i c L i m i t e d by Shares, or anonymes or AktiengeselIschaften 

are s u b j e c t t o Law 2190/1920. 

D e f i n i t i o n o f "Branch" and "Agency" 

A f t e r d e t e r m i n i n g the type of companies whose e s t a b l i s h m e n t 

i s r e g u l a t e d by Law 2190/1920, we s h a l l analyse the two forms of 

e s t a b l i s h m e n t i n Greece: branches and agencies. 

A c c o r d i n g t o Greek l e g a l t h e o r y n e i t h e r branches nor agen­

c i e s c o n s t i t u t e l e g a l e n t i t i e s ^ [ 3 7 ] separate from the f o r e i g n 

company t h a t f o l l o w e d t he procedures f o r t h e i r e s t a b l i s h m e n t i n 

Greece "-E 38 ] . Consequently, branches and agencies act and en t e r 

i n t o c o n t r a c t s i n the name o f the main company. Branches and 

agencies are types of permanent e s t a b l ishment •-[ 39 ] ; t h i s charac­

t e r i s t i c d i s t i n g u i s h e s them from " r e p r e s e n t a t i v e s " >-[ 40 ] . 

A l t h o u g h branches and agencies seem i d e n t i c a l l e g a l forms, 

t h e i r d i f f e r e n c e l i e s i n t h e i r r e l a t i o n s h i p t o the main o f f i c e . 

Georgakopoulos •-[ 41 ] notes t h a t the agency's r e l a t i o n s h i p t o the 
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company's seat ( r u l e d by commercial law) i n d i c a t e s a commer­

c i a l r e p r e s e n t a t i o n , whereas the branches' r e l a t i o n s h i p t o the 

company's seat ( r u l e d by c i v i l law) i n d i c a t e s an employer-emp­

loyee b o n d ^ [ 4 2 ] . However, b o t h forms of e s t a b l i s h m e n t have t h e i r 

own employees and m a t e r i a l e s t a b l i s h m e n t ( a d d r e s s ) . They a l s o 

have i d e n t i c a l r i g h t s and o b l i g a t i o n s . A c c o r d i n g t o Courts' 

p r e c e d e n t s , agency i s the o f f i c e , which conducts business i n a 

s p e c i f i e d l o c a t i o n i-E 43 ] . The agent i s a merchant (Commercial 

Law, a r t . 2 ) , a c h a r a c t e r i s t i c d i s t i n g u i s h i n g him from the 

r e p r e s e n t a t i v e , who a c t s i n the name of a merchant as h i s 

employee 4 4 ] . 

Ex p e r t s on Greek i n t e r n a t i o n a l law agree t h a t branches and 

agencies i n h e r i t t h e main company's lex fori, due t o t h e i r lack 

of l e g a l p e r s o n a l i t y >-[ 45 ] . 

T h i s leads t o a c o n s i d e r a t i o n of any j u r i s d i c t i o n a l d i f f i ­

c u l t i e s which may a r i s e . I t i s argued t h a t cases d e r i v i n g from 

the a c t i v i t y of the branch or agency i n Greece may be judged by 

Greek c o u r t s "-E 46 ] . Thus, the fo r m a l l e g a l o b s t a c l e of the 

branch's l a c k of l e g a l p e r s o n a l i t y ( t h a t c o u l d lead t o i t s 

i n a b i l i t y t o presen t i t s e l f b e f o r e Greek c o u r t s ) i s put asid e by 

the need of t h i r d p a r t i e s t o be able t o sue the company i n 

Greece. T h i s r e g u l a t i o n p r o t e c t s the branch as w e l l as t h i r d 

p a r t s d e a l i n g w i t h i t , because i t prevents them from f o l l o w i n g 

an unknown j u d i c i a l procedure and meet the h i g h expenses of 

s u i n g t h e branch i n t h e c o u r t s of the s t a t e where the main 

company i s seated. 

A f t e r t he a n a l y s i s of the s u b s t a n t i v e requirements f o r the 
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e s t a b l i s h m e n t o f f o r e i g n companies i n Greece, we s h a l l look 

c l o s e r a t the f o r m a l c o n d i t i o n s . 

Copy of R e p r e s e n t a t i o n Document 

I n o r d e r t o become f o r m a l l y r e c o g n i z e d the companies must 

submit t o the M i n i s t r y of Commerce a copy of the document of 

r e p r e s e n t a t i o n of t h e i r agent or r e p r e s e n t a t i v e r a t i f i e d by the 

Greek Consulate; t h i s document should i n c l u d e : 

a. appointment of a person a u t h o r i s e d t o accept s e r v i c e of 

documents on b e h a l f o f the company; 

b. the year of the company's f o r m a t i o n ; and 

c. the names of i t s r e p r e s e n t a t i v e s at seat ( A r t i c l e 5 0 ) . 

The f i r s t i s s u e t o be analysed concerns the elements of the 

"document o f r e p r e s e n t a t i o n " '-[47]. The vagueness of the Law 

c o n c e r n i n g the form o f the document a l l o w s s e v e r a l i n t e r p r e t a t i ­

ons of the l e g i s l a t o r ' s w i l l , who r e g u l a t e d t h i s issue i n A r t i ­

c l e 11 of the Greek C i v i l Code. As F r a g i s t a s notes. A r t i c l e 11 

r e g u l a t e s t h a t s e v e r a l n a t i o n a l laws can be a p p l i c a b l e f o r the 

d e t e r m i n a t i o n of the document's form'-[48]: 

a. the law of the s t a t e , where the i n t e r e s t e d p a r t i e s 

d e c l a r e t h e i r w i l l t o e n t e r i n t o the c o n t r a c t (locus regit 

actum), as the r e p r e s e n t a t i o n i s a u n i l a t e r a l d e c l a r a t i o n of 

l e g a l w i l l ; o r 
b. the lex patriae of the r e p r e s e n t e d company, i . e . the 

company's lex forum; or 
c. the law of t h e s t a t e where the branch i s l o c a t e d i-L 49 ] , 
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i . e . Greek law. 
The law chosen by t h e company i s important because i t regu­

l a t e s t he fo r m o f t h e document, i t s content and the e x t e n t of 

the r e p r e s e n t a t i v e s ' powers i-C 50 ] . 

I n case of the e s t a b l i s h m e n t of an agency the document, 

r a t i f i e d by the Greek C o n s u l a t e 5 1 ] , should a l s o i n c l u d e the 

appointment of the company's r e p r e s e n t a t i v e , whereas when estab­

l i s h i n g a branch, t h e company must submit a document, naming the 

person r e s p o n s i b l e f o r the f u n c t i o n i n g of the branch 52 ] . 

Moreover, the document must i n c l u d e the appointment of a 

person a u t h o r i s e d t o accept s e r v i c e of documents. P r o v i d i n g an 

exemption t o the g e n e r a l r u l e of A r t i c l e 142 of the Greek Code 

of C i v i l Procedure -which r e q u i r e s o f f i c i a l d e c l a r a t i o n of the 

the a t t o r n e y r e c e i v i n g s e r v i c e of documents t o the S e c r e t a r i a t 

of t he Athens Court of F i r s t I n s t a n c e - A r t i c l e 50 of Law 2190 

r e q u i r e s o n l y t he submission of the document of r e p r e s e n t a t i o n 

t o the Greek M i n i s t r y of Commerce. Theodoropoulos i-L 53 ] notes 

t h a t the person a p p o i n t e d i s the o n l y one a u t h o r i s e d t o r e c e i v e 

l e g a l documents c o n c e r n i n g l i t i g a t i o n judged by f o r e i g n c o u r t s 

- p r o v i d e d t h a t t he l i t i g a t i o n d e r i v e s from the company's 

a c t i v i t y i n Greece- and l i t i g a t i o n judged by the Greek c o u r t s , 

even i f they d e r i v e from t he company's a c t i v i t y abroad. 

The document must i n c l u d e the year of the company's foun­

d a t i o n and the names of the company's r e p r e s e n t a t i v e s at i t s 

s e a t . T h i s r e g u l a t i o n p r o h i b i t s a f o r e i g n company not yet foun­

ded abroad from e s t a b l i s h i n g i n Greece. Moreover, i t o f f e r s 

s e c u r i t y t o the t h i r d p a r t i e s i n t e r e s t e d i n commercial d e a l i n g 
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w i t h the company's branch, s i n c e those e n t e r i n g i n t o c o n t r a c t 

w i t h the branch ( b e i n g f a m i l i a r w i t h the names of the company's 

r e p r e s e n t a t i v e s ) w i l l be a b l e t o sue the company i t s e l f , i f 

s u i n g the branch i s i m p o s s i b l e . " R e p r e s e n t a t i v e of the company 

at i t s s e a t " i s "the member, who a c c o r d i n g t o the company's 

A r t i c l e s expresses the w i l l of the company as a l e g a l e n t i t y and 

r e p r e s e n t s i t i n f r o n t of the Courts of Law. T h e i r r e l a t i o n s h i p 

i s an o r g a n i c r e p r e s e n t a t i o n " [ C o u n c i l o f - t h e S t a t e 4815/1983]. 

Before c o n c l u d i n g the a n a l y s i s on the c o n d i t i o n s f o r the 

e s t a b l i s h m e n t of branches or agencies of f o r e i g n p u b l i c com­

panies l i m i t e d by shares i n Greece, we s h a l l r e f e r t o two a d d i ­

t i o n a l c o n d i t i o n s set by o t h e r Greek laws. 

Other C o n d i t i o n s 

F i r s t , as the l e g i s l a t o r expressed c a t e g o r i c a l l y i n A r t i c l e 

4a of Law 2190/1920, "the p u b l i c company l i m i t e d by shares i s 

i n v a l i d , i f i t s aim i s e i t h e r i l l e g a l , or o p p o s i t e t o the Greek 

p u b l i c o r d e r "•-[ 54 ] . Thus, "the Greek M i n i s t e r of Commerce has 

the r i g h t t o r e j e c t the company's p e t i t i o n f o r p e r m i s s i o n to 

e s t a b l i s h i n Greece, i f i t i s judged t h a t the company's a c t i v i ­

t i e s and aims as s t a t e d i n the company's A r t i c l e s are p r o h i b i t e d 

i n Greece" [ C o u n c i l of the S t a t e 3395/1971]. Even i f o n l y some 

of the company's a c t i v i t i e s are i l l e g a l under Greek law, the 

M i n i s t e r of Commerce has the r i g h t t o p r o h i b i t the company's 

e s t a b l i s h m e n t . As t h i s r e g u l a t i o n ( v o t e d t o p r o t e c t Greek p u b l i c 

o r d e r ) i s v a l i d f o r Greek and f o r e i g n companies, i t i s not 
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d i s c r i m i n a t o r y a g a i n s t f o r e i g n companies [ C o u n c i l of the State 

3395/1971]. 

Second, under A r t i c l e 1 of the P r e s i d e n t i a l Decree 16/22. 

1.1930, t h e D e c i s i o n of the M i n i s t e r of Commerce on the estab­

l i s h m e n t of a f o r e i g n p u b l i c company l i m i t e d by shares i n Greece 

must be p u b l i s h e d i n the B u l l e t i n of P u b l i c L i m i t e d Companies of 

th e Government Gazette. From the c o m b i n a t i o n of the above Decree 

and Law 2190/1920 i t i s i n f e r r e d t h a t o n l y a f t e r the p u b l i c a t i o n 

of t he M i n i s t e r ' s Deci s i o n >-[ 55 ] i s the company l e g a l l y e s t a ­

b l i s h e d [ C o u n c i l o f the S t a t e 3395/1971]. The r e f u s a l of the 

M i n i s t e r t o p u b l i s h h i s d e c i s i o n - p r e v e n t i n g the com.pany from 

e s t a b l i s h i n g i n Greece- i s an a d m i n i s t r a t i v e a c t , a g a i n s t which 

any i n t e r e s t e d p a r t y may appeal t o the Cou n c i l of S t a t e . 

T h i s concludes our r e f e r e n c e t o the c o n d i t i o n s set by Greek 

law f o r the e s t a b l i s h m e n t of branches or agencies of f o r e i g n 

companies. Before p r o c e e d i n g t o f u r t h e r a n a l y s i s , we must s t a t e 

t h a t t he aim of Law 2190/1920 i s t w o f o l d : 

a. s t i p u l a t i o n of a simple procedure f o r the e s t a b l i s h m e n t 

of f o r e i g n companies i n Greece, and 

b. r e g u l a t i o n of a s t a t u s p r o t e c t i v e f o r both the Greek 

p u b l i c and t h e f o r e i g n companies themselves. 

Greek law p r o t e c t s f o r e i g n companies from the b u r e a u c r a t i c 

p rocedure r e g u l a t i n g t he f o r m a t i o n of Greek companies. As the 

r e q u i r e d f o r m a l i t i e s are p a r t i c u l a r l y l i m i t e d i n the case of 

p u b l i c l i m i t e d companies, i t i s concluded t h a t the Law was i n ­

tended t o be f a v o u r a b l e and t h e r e f o r e a t t r a c t i v e t o f i n a n c i a l l y 

s t r o n g f o r e i g n compani es •-[ 56 ] . On the o t h e r hand, the a t t e n t i o n 
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g i v e n t o t h e l e g a l i t y of the company's e s t a b l i s h m e n t L [ 5 7 ] com­

b i n e d w i t h t h e need f o r the p u b l i c a t i o n of the M i n i s t e r i a l Deci­

s i o n i n d i c a t e s t h e second aim of the Law, which i s the pro­

t e c t i o n o f the Greek p u b l i c and the t h i r d p a r t s ' - [ 5 8 ] . The sur­

p r i s i n g l o n g e v i t y of t h i s o l d commercial law i s p r o b a b l y due t o 

the r i g i d i t y of the l e g i s l a t i v e procedure i n Greece and the f a c t 

t h a t the b a s i c reasons f o r the passi n g of the Law s t i l l p r e v a i l . 

B. LAW 8 9/67 ON THE ESTABLISHMENT OF COMMERCIAL/INDUSTRIAL 

OFF-SHORE UNITS 

I n s p i t e of Law's 2190/1920 i n i t i a l e f f i c i e n c y , the d e s i r e 

of t h e 1967-1973 d i c t a t o r s h i p t o l u r e f o r e i g n companies to 

Greece ( i n o r d e r t o use c a p i t a l i m p orts f o r i n t e r n a l propaganda 

and the s t a b i l i s a t i o n of Greek economy) l e d t o the implementa­

t i o n of Law 89/67 "-[59]. Law 89/1967 p r o v i d e s f o r f o r e i g n 

companies w i s h i n g t o use t h e i r Greek o f f i c e e x c l u s i v e l y f o r the 

s u p e r v i s i o n of t h e i r commercial a c t i v i t i e s abroad t o e s t a b l i s h 

i n Greece L [ 60 ] . 

Law 89/1967 a p p l i e s t o a l l types of f o r e i g n companies, i n ­

c l u d i n g p u b l i c l i m i t e d companies. The a n a l y s i s of A r t i c l e 1 of 

t h i s Law and t h e d e t e r m i n a t i o n of the law a p p l i c a b l e t o the 

e s t a b l i s h m e n t of f o r e i g n p u b l i c companies l i m i t e d by shares -the 

o l d e r but s p e c i a l Law 2190/1920 or the general but more recent 

Law 89/1967- w i l l be the s u b j e c t of our a n a l y s i s . 

P r e s e n t a t i o n of Law 89/1967 
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A r t i c l e 1 of Law 89/1967 p r o v i d e s t h a t f o r e i g n commercial/ 

i n d u s t r i a l companies of any type or form, f u n c t i o n i n g l e g a l l y at 

t h e i r seat and engaged i n commercial a c t i v i t y abroad, may e s t a ­

b l i s h i n Greece a f t e r p e r m i s s i o n from the r e s p e c t i v e M i n i s t e r . 

The r e l e v a n t p e t i t i o n , s u b m i t t e d t o the S e r v i c e f o r E x t e r n a l 

C a p i t a l (Ipiresia Kefaleon Exoterikou) must i n c l u d e a d e c l a r a ­

t i o n of the n a t i o n a l i t y of the company, the type of the company 

f u n c t i o n i n g a t i t s s e a t , the form of i t s e s t a b l i s h m e n t i n Greece 

(as a branch, agency or o f f i c e ) , a d e s c r i p t i o n of the company's 

a c t i v i t i e s and the name of the Greek branch's a d m i n i s t r a t o r . The 

company must a l s o submit a s u r e t y from a recognized n a t i o n a l or 

f o r e i g n bank, which s h a l l f o r f e i t i n favour of the Greek S t a t e , 

i f the company's s t a f f breaks any of the above r e g u l a t i o n s . The 

M i n i s t e r decides on the p e t i t i o n f o r es t a b l i s h m e n t w i t h i n e i g h t 

days. 

F o r e i g n Companies of any Type F u n c t i o n i n g L e g a l l y at t h e i r Seat 

Law 89/67 a p p l i e s t o f o r e i g n companies, i . e . companies, 

whose siege reel [ 6 1 ] L l i e s i n a c o u n t r y o t h e r than Greece. 

F o r e i g n companies are c o n s i d e r e d v a l i d , p r o v i d e d they are 

l e g a l l y founded a c c o r d i n g t o t h e i r lex fori [ 6 2 ] . "-The r e c o g n i ­

t i o n of f o r e i g n companies, even i f the procedure f o r t h e i r f o r ­

m a t i o n d i f f e r s f rom the one r e q u i r e d by Greek law, i s another 

e x p r e s s i o n of the t h e o r y of ipso jure r e c o g n i t ion'-[ 63 ] . 

The l e g i s l a t o r ' s w i l l t o a t t r a c t the l a r g e s t p o s s i b l e num-
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ber of companies, l e d t o the s t i p u l a t i o n t h a t Law 89/67 a p p l i e s 

t o a l l known forms of c o m m e r c i a l / i n d u s t r i a l companies. Greek 

a u t h o r i t i e s are p r e c l u d e d from p r o h i b i t i n g the e s t a b l i s h m e n t of 

companies on t h e grounds t h a t they belong t o a type unknown or 

i n v a l i d i n Greece. I n f a c t , the r e s p e c t i v e M i n i s t e r lacks the 

a u t h o r i t y t o d e t e r m i n e whether the company belongs t o a type 

known t o Greek law'-[64]. However, the M i n i s t e r may i n q u i r e of 

the company's l e g a l f o r m a t i o n and f u n c t i o n i n g at i t s seat, i n 

o r d e r t o p r o t e c t the Greek p u b l i c from f r a u d u l e n t companiesL[65] 

The A c t i v i t y of F o r e i g n Companies under Law 89/67 

Another problem concerns the d e t e r m i n a t i o n of "commercial/ 

i n d u s t r i a l companies"'-[ 66 ] , as t h i s term i s new t o Greek l e g a l 

t h e o r y >-[ 67 ] . T h i s broad term (by Greek standards) i n d i c a t e s the 

l e g i s l a t o r ' s i n t e n t i o n t o apply t h i s law on the m a j o r i t y of 

f o r e i g n companies i n G r e e c e ^ [ 6 8 ] . 

Rokas d e f i n e s "commerce" as every act i v i t y i-E 69 ] , whose aim 

i s p r o f i t and "commercial" as the companies which act as 

m e d i a t o r s between p r o d u c t i o n and consumption. The aim of the 

l e g i s l a t o r who s t i p u l a t e d t h i s term, was c l e a r l y not to 

d i s t i n g u i s h between c i v i l (a type of p a r t n e r s h i p r e g u l a t e d 

m a i n l y by the C i v i l Code) and commercial companies ( p a r t n e r s h i p s 

and l i m i t e d companies) [ 7 0 ] . ' - The l e g a l n a t u r e of the company i s 

r e g u l a t e d by a n o t h e r p r o v i s i o n of Law 89/67, s t i p u l a t i n g t h a t 

f o r e i g n companies w i s h i n g t o e s t a b l i s h i n Greece under Law 

89/1967 may b e l o n g t o a l l types and c a t e g o r i e s of companies. The 



-24-

l e g i s l a t o r c l e a r l y r e f e r s t o the a c t i v i t y of the company. I f the 

company's a c t i v i t y (as d e s c r i b e d i n i t s A r t i c l e s ) i s t r a d e , the 

company i s c h a r a c t e r i z e d as c o m m e r c i a l ^ [ 7 1 ] . 

An i n d u s t r i a l company i s one, which e i t h e r produces new 

p r o d u c t s by p r o c e s s i n g raw m a t e r i a l s or p e r f e c t s o l d pr o d u c t s by 

i n c r e a s i n g t h e i r q u a l i t y . I n e i t h e r case, the use of a l a r g e 

numbers of s p e c i a l i z e d machinery and s t a f f i s essent i a l 72 ] . 

A l t h o u g h the c h a r a c t e r i z a t i o n of a company as i n d u s t r i a l d e r i v e s 

m a i n l y from the d e c l a r a t i o n of the company's aim and a c t i v i t i e s 

i n i t s A r t i c l e s >-[ 73 ] , the l a t t e r must be able t o prove the 

r e a l i t y of i t s d e c l a r a t i o n w i t h proof a d m i s s i b l e t o the Greek 

Courts •-[ 74 ] . Thus, i t can be s t a t e d t h a t the a c t i v i t y of f o r e i g n 

companies e s t a b l i s h i n g under L.89/67 may belong t o e i t h e r of the 

above two c a t e g o r i e s (commerce or i n d u s t r y ) or be a m i x t u r e of 

both'-[75] . 

Furthermore, t h e company's a c t i v i t y must e x c l u s i v e l y be 

"the e x e c u t i o n of commercial business, l o c a t e d o u t s i d e the 

boundaries of Greece". The i n t e r p r e t a t i o n of t h i s phrase, i s 

g i v e n by A r t i c l e 2 and 3 of the M i n i s t e r i a l Decisions a p p r o v i n g 

the e s t a b l i s h m e n t of f o r e i g n companies i n Greece under Law 

89/67, a c c o r d i n g t o which "the branch, o f f i c e or agency w i l l 

d e al e x c l u s i v e l y w i t h the c o o r d i n a t i o n , s u p e r v i s i o n , c o n t r o l , 

o b s e r v a t i o n and p r o m o t i o n of the company's' a c t i v i t i e s t h a t take 

p l a c e o u t s i d e Greece". Conducting commercial business w i t h i n 

Greece i s " c a t e g o r i c a l l y forbidden"'•E 76 ] . This type of arrange­

ment i s d e s c r i b e d as " o f f - s h o r e " and i n v o l v e s companies whose 

c a p i t a l and a c t i v i t i e s a re l o c a t e d o u t s i d e of the c o u n t r y of 
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t h e i r e s t a b l i s h m e n t . Again t h i s r e g u l a t i o n i s an expr e s s i o n of 

the government's d e s i r e t o a t t r a c t f o r e i g n companies >-[ 77 ] . 

P e t i t i o n o f the Company and S u r e t y s h i p from a Recognized Bank 

A c c o r d i n g t o Law 89/67, f o r e i g n companies w i s h i n g t o e s t a ­

b l i s h under i t s terms i n Greece must submit ^ [ 78] a p e t i t i o n f o r 

e s t a b l i s h m e n t and ( a f t e r the ap p r o v a l of the p e t i t i o n ) a docu­

ment of s u r e t y s h i p from a r e c o g n i z e d bank. 

The p e t i t i o n must i n c l u d e the d e c l a r a t i o n of the company's 

n a t i o n a l i t y , t y p e , form of e s t a b l i s h m e n t i n Greece, i t s a c t i v i ­

t i e s and the name of the manager or a d m i n i s t r a t o r of the Greek 

o f f i c e , branch or agency. The company must a l s o d e c l a r e w i t h i n 

two months the name of an a t t o r n e y a u t h o r i s e d t o accept s e r v i c e 

of documents. 

The s u r e t y s h i p i s f o r f e i t e d i n favou r of the Greek State 

[ 7 9 ] , " - i f t h e company or i t s personnel v i o l a t e the c o n d i t i o n s of 

i t s e s t a b l i s h m e n t or Greek t a x a t i o n laws (Laws 378/68, 27/75, 

1262/82 and 160/83). The s u r e t y s h i p document c e r t i f i e s the 

bank's p a r a l l e l l i a b i l i t y f o r the company's debts t o the Greek 

S t a t e up t o the amount s t a t e d i n the document >-[ 80 ] . The bank, 

however, "can o b j e c t t o the payment of the company's debts u n t i l 

t h e Greek S t a t e has a l r e a d y completed the procedure f o r the c o l ­

l e c t i o n o f the money from the company i t s e l f and t h i s procedure 

proved f r u i t l e s s " [ P i r e u s Single-member Court of F i r s t I n s t a n c e 

1026/86]. The bank's o b j e c t i o n t o pay i s i n a d m i s s i b l e , i f the 

e x e c u t i o n a g a i n s t the company i s o b v i o u s l y useless [Athens Court 
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of Appeal 3196/83 ] . I n any case, the Min i s t er 31 ] must decide 

on t h e company's p e t i t i o n f o r e s t a b l i s h m e n t i n Greece w i t h i n 

e i g h t days. 

Other C o n d i t i o n s 

A p a r t from t he c o n d i t i o n s set by Law 89/67 t h e r e are some 

a d d i t i o n a l c o n d i t i o n s f o r the e s t a b l i s h m e n t of f o r e i g n companies 

i n Greece, set by Greek l e g a l t h e o r y and l e g a l t e x t s . 

F i r s t , t h e company i s l e g a l l y e s t a b l i s h e d o n l y a f t e r the 

p u b l i c a t i o n of t h e M i n i s t e r i a l D e c i s i o n on the approval of the 

company's p e t i t i o n . Only then does the branch, agency or o f f i c e 

b e g i n t o e x i s t and "enjoy" tax and import p r i v i l e g e s L [ 8 2 ] . The 

p u b l i c a t i o n ' s d a t e i s the date of the a c t u a l c i r c u l a t i o n of the 

r e l e v a n t Government Gazette's issue and not the for m a l date 

p r i n t e d on t h e i s s u e ' - [ 3 3 ] . 

Second, the e s t a b l i s h m e n t and f u n c t i o n i n g of the company i s 

p r o h i b i t e d L [ 8 4 ] , i f i t s o b j e c t i s u n l a w f u l or c o n t r a r y t o p u b l i c 

p o l i c y ( A r t i c l e 33 of the Greek C i v i l Code). However, t h i s pro­

h i b i t i o n i s l i m i t e d t o the cases t h a t the o b j e c t of the company 

i s p r o h i b i t e d by a Greek law set t o p r o t e c t e x c l u s i v e l y the 

Greek p u b l i c or v i t a l Greek i n t e r e s t s L [ 8 5 ] . 

T h i r d , as Law 4310/1929 p r o h i b i t s f o r e i g n n a t u r a l persons 

from w o r k i n g w i t h o u t p e r m i s s i o n , the company must submit'-[86] 

f o r m a l documentation i s s u e d by the Greek a u t h o r i t i e s , p e r m i t t i n g 

t h e company's agent or r e p r e s e n t a t i v e t o work i n Greece [Legal 

O p i n i o n of the Greek M i n i s t r y of Commerce 51/1983]. I t should be 
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n o t e d , however, t h a t v e r y r e c e n t l y ( i n 1993), Law 4310/1929 was 

m o d i f i e d and does not a p p l y t o EC n a t i o n a l s . 

The Choice of the " R i g h t " Law on the Establishment of Companies 

Having analysed Law 2190/1920 and Law 89/67 i t becomes 

apparent t h a t c o m m e r c i a l / i n d u s t r i a l p u b l i c companies l i m i t e d by 

shares are s u b j e c t t o b o t h Laws. The problem a r i s i n g at t h i s 

p o i n t concerns the c h o i c e of the " r i g h t " law i n each case'-[87]. 

The i s s u e has more than t h e o r e t i c a l s i g n i f i c a n c e . Aside from the 

p r a c t i c a l ( p r o c e d u r a l ) d i f f i c u l t i e s which t h i s " d u a l i t y " can and 

does pose f o r f o r e i g n companies w i s h i n g t o e s t a b l i s h i n Greece, 

th e problem becomes more c o m p l i c a t e d f o r companies, whose lex 

fori i s r a d i c a l l y d i f f e r e n t from Greek law, i . e . B r i t i s h 

companies. The l a t t e r are c a l l e d t o choose between two forms of 

e s t a b l i s h m e n t , b o t h r e g u l a t e d by a l e g a l system c o m p l e t e l y 

d i f f e r e n t f rom the one of t h e i r lex fori. 

A c c o r d i n g t o the p r i n c i p l e 88 ] of lex posterior derogat 

lex priorir Law 89/67 as a newer law might have i m p l i c i t l y 

a b o l i s h e d the o l d e r Law 2190/1920, as f a r as the e s t a b l i s h m e n t 

of f o r e i g n c o m m e r c i a l / i n d u s t r i a l p u b l i c l i m i t e d companies are 

concerned. However, Law 2190/1920 on p u b l i c companies l i m i t e d by 

shares i s a s p e c i a l law compared t o the gen e r a l law 89/67 ( r e g u ­

l a t i n g the e s t a b l i s h m e n t of a l l types of companies) and, accor­

d i n g t o the p r i n c i p a l of lex posterior generalis non derogat 

legi priori speciali [ 8 9 ] , "-the newer but g e n e r a l Law 89/67 does 

not a b o l i s h the o l d e r but s p e c i a l Law 2190/1920. Moreover, A r t . 4 
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of Law 89/67 c a t e g o r i c a l l y p r o v i d e s t h a t i t dots not a b o l i s h Law 

2190/1920. Since b o t h laws are l e g a l l y a p p l i c a b l e i n the case of 

e s t a b l i s h m e n t of c o m m e r c i a l / i n d u s t r i a l p u b l i c companies l i m i t e d 

by shares, the c h o i c e of the " r i g h t " law must be based on o t h e r 

c r i t e r i a . 

Indeed, the c h o i c e of the " r i g h t law" must be based on the 

a c t i v i t i e s t h a t t h e Greek e s t a b l i s h m e n t s of f o r e i g n companies 

are t o de a l w i t h i n Greece. Alt h o u g h Law 2190/1920 does not 

p r o h i b i t (and t h e r e f o r e a l l o w s ) any a c t i v i t y w i t h i n and o u t s i d e 

Greece, Law 89/57 p r o h i b i t s the Greek branch or agency's 

engagement i n commercial business i n Greece '-[90]. Consequently, 

i f t h e company's Greek e s t a b l i s h m e n t aims t o execute cominercial 

t r a n s a c t i o n s w i t h i n Greece, the f o r e i g n company must f o l l o w the 

procedure i n t r o d u c e d by Law 2190/1920. However, i f the a c t i v i ­

t i e s o f the Greek e s t a b l i s h m e n t are l i m i t e d to the c o o r d i n a t i o n 

and c o n t r o l o f t h e company's a c t i v i t y abroad, Law 89/67 i s 

a p p l i c a b l e . 

To conclude, one may s t a t e t h a t Law 89/67 i s a p p l i c a b l e i n 

the f o l l o w i n g cases: 

a. e s t a b l i s h m e n t of branches or agencies of f o r e i g n commer­

c i a l / i n d u s t r i a l companies of any type or form e s t a b l i s h i n g i n 

Greece s o l e l y f o r t h e c o o r d i n a t i o n of t h e i r business abroad; and 

b. e s t a b l i s h m e n t of f o r e i g n c o m m e r c i a l / i n d u s t r i a l p u b l i c 

companies l i m i t e d by shares, when the branch's a c t i v i t y e x c l u s i ­

v e l y d e a l s w i t h t r a d e abroad. 
Law 2190/1920 i s a p p l i c a b l e i n the f o l l o w i n g cases: 

a. e s t a b l i s h m e n t o f f o r e i g n p u b l i c companies d o i n g business 
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w i t h i n and o u t s i d e Greece; 

b. e s t a b l i s h m e n t of a l l c o m m e r c i a l / i n d u s t r i a l p u b l i c l i m i ­

t e d companies not s u b j e c t t o Law 89/67. 

Law 89/67 c r e a t e s i d e a l t a x a t i o n and commercial s t a t u s f o r 

a l l companies e s t a b l i s h i n g i n Greece and ensures t h e i r favou­

r a b l e t r e a t m e n t 91 ] . I t s e f f i c i e n c y i s proved by the l a r g e 

number of f o r e i g n companies e s t a b l i s h i n g i n Greece 92 ] . Foreign 

companies p r e f e r the s t a t u s of Law 89/67 from t h a t o f f e r e d by 

Law 2190/1920, because t h e i r main i n t e r e s t i s c l e a r l y not 

commercial a c t i v i t y w i t h i n Greece, but the s u p e r v i s i o n of t h e i r 

i n t e r n a t i o n a l t r a d e . 

C. SUBSIDIARIES 

A f t e r the a n a l y s i s of the c o n d i t i o n s f o r the e s t a b l i s h m e n t 

of branches, agencies and o f f - s h o r e u n i t s of coirimerc i a 1 / i ndu-

s t r i a l p u b l i c companies l i m i t e d by shares, we s h a l l d i s c u s s 

a n o t h e r form of e s t a b l i s h m e n t : s u b s i d i a r y companies. I n s p i t e of 

i t s common use i n the m a j o r i t y of developed c o u n t r i e s , and 

c e r t a i n l y w i t h i n the EC, Greek l e g a l t h e o r y and commercial 

p r a c t i c e i s u n f a m i l i a r w i t h t h i s form. This i s most p r o b a b l y due 

t o the l o n g , c o m p l i c a t e d procedure set f o r such e s t a b l i s h m e n t 

and the l a c k of t a x a t i o n and o t h e r advantages. A f u r t h e r d i s a d ­

vantage of t h i s f orm of e s t a b l i s h m e n t concerns the Greek regime 

on t h e e x p o r t of the companies' p r o f i t s and c a p i t a l : the 

r e l e v a n t Greek laws p r e v e n t the e x p o r t of more than 10% of the 

companies' c a p i t a l and 12% of t h e i r annual p r o f i t s . A l t h o u g h Act 
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2022/28.1.92 of the D i r e c t o r of the N a t i o n a l Bank of Greece 

a b o l i s h e s t h e above l i m i t a t i o n s f o r a p e r i o d of one year, the 

r e l e v a n t r e s t r i c t i v e laws have not been a b o l i s h e d and the regime 

a p p l i c a b l e a f t e r t he Act's e x p i r y date (31.12.1992) i s f a r from 

c e r t a i n >-[ 93 ] . 

These disadvantages combined w i t h the l i m i t e d ( i n terms of 

volume) commercial a c t i v i t y i n Greece lead f o r e i g n companies 

towards t h e c r e a t i o n of branches, agencies or o f f - s h o r e u n i t s , 

which present, remarkable advantages compared t o s u b s i d i a r i e s . 

However, a f t e r t he i m p l e m e n t a t i o n of P r e s i d e n t i a l Decree 

409/1986 ( a d o p t i n g D i r e c t i v e 83/349/1983 of the EC C o u n c i l ) , 

which s e t s the b a s i s f o r the h a r m o n i z a t i o n of Greek w i t h EC law 

and the m o d e r n i z a t i o n of Greek law on s u b s i d i a r y companies, the 

fre q u e n c y o f t h e i r e s t a b l i s h m e n t i s i n c r e a s i n g . I n t h i s r e s p e c t , 

the a n a l y s i s of t h i s issue i s noteworthy, e s p e c i a l l y i n view of 

the l a c k of r e l e v a n t r e s e a r c h i n Greece. 

Def i n i t i o n 

P r e s i d e n t i a l Decree 409/1986 (which supplemented Law 2190/ 

1920'-[94] on t h e e s t a b l i s h m e n t of p u b l i c companies l i m i t e d by 

shares by t h e a d d i t i o n of paragraph e5, a r t i c l e 42) s t i p u l a t e s 

t h a t a company i s the s u b s i d i a r y of a parent company, i f the 

l a t t e r c o n t r o l s t he m a j o r i t y of the s u b s i d i a r y ' s shares or 

e x e r c i s e a dominant i n f l u e n c e over i t s a d m i n i s t r a t i o n , e i t h e r 

d i r e c t l y or t h r o u g h t h i r d p a r t i e s ( a c c u m u l a t i o n p r i n c i p l e ) . 

A p a r e n t - s u b s i d i a r y r e l a t i o n s h i p e x i s t s when the parent 
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company: 

a. c o n t r o l s a t l e a s t 50% of the votes of the s u b s i d i a r y ' s 

s h a r e h o l d e r s or members, e i t h e r by ownership or by a u t h o r i z a t i o n 

of t h i r d members'-C 95 ] ; 

b. c o n t r o l s t h e m a j o r i t y of s h a r e h o l d e r s ' or members' votes 

t h r o u g h an agreement f o r c o o p e r a t i o n w i t h t h i r d p a r t i e s ; 

c. p a r t i c i p a t e s i n the c a p i t a l of the s u b s i d i a r y and has 

i n f l u e n c e i n the appointment and removal of the m a j o r i t y of the 

s u b s i d i a r y ' s d i r e c t o r s ; and 

d. e x e r c i s e s dominant i n f l u e n c e over the s u b s i d i a r y , i . e . 

possesses a t l e a s t 20% of t h e v o t e s and i n f l u e n c e s the s u b s i d i ­

a r y ' s management >-[ 96 ] . 

N a t i o n a l i t y of the S u b s i d i a r y 

I t i s w i d e l y agreed t h a t the s u b s i d i a r y , a l b e i t dependent 

on i t s parent company, has i t s own l e g a l per sona 1 i t y 9 7 ] . The 

problem a r i s i n g a t t h i s p o i n t concerns the n a t i o n a l i t y of the 

s u b s i d i a r y . Rokas'-[98] notes t h a t the l a t t e r must be considered 

a s e p a r a t e Greek company, because i t s seat i s l o c a t e d i n Greece. 

Th i s view i s e n f o r c e d by the l e g i s l a t o r ' s c a t e g o r i c a l r e g u l a t i o n 

t h a t P r e s i d e n t i a l Decree 409/1986 on the h a r m o n i z a t i o n of Greek 

w i t h EC law on s u b s i d i a r i e s supplements A r t i c l e 42 and not 

a r t i c l e 50 of Law 2190/1920 (on the e s t a b l i s h m e n t of f o r e i g n 

companies), thus i n d i r e c t l y c h a r a c t e r i s i n g f o r e i g n s u b s i d i a r i e s 

as Greek companies. 
The s u b j e c t i o n of s u b s i d i a r i e s t o a r t i c l e 42 would be na-
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t u r a l i f Greece f o l l o w e d the t h e o r y of i n c o r p o r a t i o n . I n t h a t 

case, t he s u b s i d i a r y - r e g i s t e r e d i n Greece and i n c o r p o r a t e d 

t h e r e - would c l e a r l y be Greek. However, the implementation of 

the siege reel doctrine by the Greek l e g a l system leads t o a 

c o n t r a s t . S u b s i d i a r i e s are c o n t r o l l e d or d o m i n a n t l y i n f l u e n c e d 

by t h e i r p a r e n t company and consequently t h e i r siege reel l i e s 

i n the s t a t e where the parent company i s seated. Since we are 

r e f e r r i n g t o the s u b s i d i a r y of a f o r e i g n company, the s u b s i d i a r y 

should n o r m a l l y be c o n s i d e r e d f o r e i g n . Thus, the s t i p u l a t i o n 

t h a t f o r e i g n s u b s i d i a r i e s must be con s i d e r e d Greek i s a profound 

v i o l a t i o n of the g e n e r a l r u l e of A r t i c l e 10 of the Greek C i v i l 

Code on the a p p l i c a t i o n of the siege reel d o c t r i n e . The lack of 

a c a t e g o r i c a l s t i p u l a t i o n on t h i s issue l e d Pambcuki s •-[ 99 ] t o 

the f a l s e assumption t h a t the a c q u i s i t i o n of dominant i n f l u e n c e 

over a Greek company, as a form of e s t a b l i s h m e n t of a f o r e i g n 

company i n Greece, must be s u b j e c t e d t o A r t i c l e 50 of Law 

2190/1920 on f o r e i g n companies. 

F o l l o w i n g t he a n a l y s i s of t h i s i s s u e , i t i s c l e a r t h a t 

P r e s i d e n t i a l Decree 409/1986 (as a newer and s p e c i a l l e g i s l a t i v e 

t e x t ) d erogates f r o m A r t i c l e 10 of the C i v i l Code i n the case of 

the e s t a b l i s h m e n t of s u b s i d i a r i e s . A l t h o u g h Pamboukis would be 

r i g h t t o a p p l y the p r e v a i l i n g t h e o r y o f the siege reel, by doing 

so i n t h i s p a r t i c u l a r case, Pamboukis c o n t r a d i c t s the expressed 

w i l l of the l e g i s l a t o r which i s t o t r e a t s u b s i d i a r i e s as Greek 

companies •-[ 100 ] . I n view of t h e i r Greek " n a t i o n a l i t y " s u b s i d i ­

a r i e s need not seek r e c o g n i t i o n under Greek law. Moreover, as 

f a r as t h e c o n d i t i o n s f o r t h e i r e s t a b l i s h m e n t are concerned. 
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t h e y are formed a c c o r d i n g t o Greek law under the procedure 

r e g u l a t e d by Law 2190/1920 on the f o r m a t i o n of Greek companies. 

C o n d i t i o n s f o r the E s t a b l i s h m e n t of S u b s i d i a r i e s 

I n o r d e r t o form a s u b s i d i a r y p u b l i c company l i m i t e d by 

shares f o u r stages of i n c o r p o r a t i o n must be completed: 

a. a d o p t i o n of the company's A r t i c l e s of A s s o c i a t i o n , which 

i s a t r a n s a c t i o n under the form of a " n o t a r y " document >-[ 101 ] be­

tween two'-[i02] n a t u r a l or l e g a l persons (Law 2190/20 a r t . 4 a , 

p a r . l c ; a r t . 8 , par . 1) or t h e i r r e p r e s e n t a t i ves ; >-[ 103 ] 

b. s u b s c r i p t i o n of the share c a p i t a l ( t h e Law i n d i c a t e s two 

ways f o r the company's f o r m a t i o n : e i t h e r t he founders keep a l l 

the shares, or a number of them i s o f f e r e d t o the p u b l i c ("pub­

l i c s u b s c r i p t i o n " ) , who can pay f o r them i n a bank between the 

s i g n i n g of the company's s t a t u t e s and the t h i r d stage of the 

company's f o r m a t i o n ; 

c. a d m i n i s t r a t i v e a u t h o r i z a t i o n ( a f t e r a d m i n i s t r a t i v e c o n t ­

r o l o f the company's l e g a l i t y and e x p e d i e n c y L [ 1 0 4 ] , the respec­

t i v e County governor [ L e g i s l a t i v e Decree 532/1970 ] permi t s ̂ -C105 ] 

the e s t a b l i s h m e n t of the company); and 

d. p u b l i c a t i o n ( L e g i s l a t i v e Decree 406/86 imposed the 

h a r m o n i z a t i o n of Greek Company Law w i t h the r e g u l a t i o n s of the 

r e l e v a n t EC law: t h e company must i n c l u d e the p e r m i s s i o n f o r i t s 

e s t a b l i s h m e n t and i t s A r t i c l e s of A s s o c i a t i o n t o the R e g i s t r y of 

P u b l i c L i m i t e d Companies, as w e l l as p u b l i s h a n o t i f i c a t i o n o f 

the above r e g i s t r a t i o n t o the "Issue of P u b l i c and P r i v a t e 
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L i m i t e d Companies of the Government G a z e t t e " ) . 

The company a c q u i r e s l e g a l p e r s o n a l i t y a f t e r i t s r e g i s t r a ­

t i o n t o the R e g i s t e r of P u b l i c L i m i t e d Companies. P u b l i c a t i o n of 

the r e l e v a n t n o t i f i c a t i o n t o the Government Gazette, however, i s 

e x t r e m e l y i m p o r t a n t f o r the company's f u n c t i o n i n g , because only 

p u b l i s h e d r e g u l a t i o n s of i t s A r t i c l e s of A s s o c i a t i o n are admis­

s i b l e t o the Greek C o u r t s ^ [ 1 0 6 ] as submissions on b e h a l f of the 

company [ A r t . 7b, par.14, no 2,3 of Law 2190/1920]. However, 

t h i r d p a r t i e s may r e l y on a l l p a r t i c u l a r s ( p u b l i s h e d or unpub­

l i s h e d ) , t h a t have been e n t e r e d i n the R e g i s t e r . I t should a l s o 

be noted t h a t m o d i f i c a t i o n s of the company's A r t i c l e s are 

p u b l i s h e d a c c o r d i n g t o the same procedure,. 

E v a l u a t i o n o f Greek Law on S u b s i d i a r i e s 

I t i s c l e a r t h a t the procedure f o l l o w e d f o r the e s t a b l i s h ­

ment of s u b s i d i a r i e s of f o r e i g n companies (which i s i d e n t i c a l t o 

the one f o l l o w e d f o r the e s t a b l i s h m e n t of Greek companies) i s 

v e r y c o m p l i c a t e d compared w i t h the one s t i p u l a t e d f o r branches, 

agencies and o f f - s h o r e u n i t s , where o n l y the l a s t two f o r m a t i o n 

stages are necessary. The e x t e n t of s t a t e a d m i n i s t r a t i v e c o n t r o l 

on the f o r m a t i o n o f s u b s i d i a r i e s i s broad compared t o t h a t 

e x e r c i s e d on the f o r m a t i o n of branches, agencies and o f f - s h o r e 

u n i t s . The l a t t e r a r e e s t a b l i s h e d w i t h the l e g a l a u t h o r i z a t i o n 

of the r e s p e c t i v e M i n i s t e r s ( o f f i c i a l s h i e r a r c h i c a l l y s u p e r i o r 

t o t h e g o v e r n o r , who p e r m i t s t he e s t a b l i s h m e n t of s u b s i d i a r i e s . 

T h i s i s due t o t h e f a c t t h a t the l e g a l i t y of a s u b s i d i a r y i s 
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a l r e a d y s u p e r v i s e d by the n o t a r y on the f i r s t stage of 

f o r m a t i o n . The f o r m a l c o n t r o l of the l e g a l i t y of the company can 

be e f f e c t i v e l y done by the governor. On the o t h e r hand, the 

l e g a l i t y o f the e s t a b l i s h m e n t of branches, agencies and o f f ­

shore u n i t s i s s u p e r v i s e d s o l e l y by the c e n t r a l a d m i n i s t r a t i o n 

and the s c r u t i n y of i t s a d m i n i s t r a t i v e i n s t r u m e n t s i s necessary. 

The p u b l i c a t i o n of the g r a n t i n g of the company's establishment 

and i t s A r t i c l e s -imposed t o a l l forms of e s t a b l i s h m e n t - covers 

the need of t h i r d p a r t i e s t o be sure of the company's l e g a l i t y 

and a l l o w s f a m i l i a r i t y w i t h the ba s i c p r o v i s i o n s of i t s 

A r t i c l e s . 

I t s h o u l d be noted t h a t the Greek a u t h o r i t i e s may not 

d e c l i n e p e r m i s s i o n of e s t a b l i s h m e n t t o a f o r e i g n company w i t h o u t 

s u f f i c i e n t l e g a l j u s t i f i c a t i o n . When the company b e l i e v e s t h a t 

the r e f u s a l of the Greek a u t h o r i t i e s i s i l l e g a l or t h a t the 

j u s t i f i c a t i o n p r o v i d e d i s inadequate or in c o m p l e t e , the company 

or i t s r e p r e s e n t a t i v e s may b r i n g the m a t t e r b e f o r e the Greek 

a d m i n i s t r a t i v e c o u r t s . The l a t t e r may a b o l i s h the r e l e v a n t act 

of the M i n i s t e r o r the governor and order t h e Greek a u t h o r i t i e s 

t o i s s u e an a c t p e r m i t t i n g the company's e s t a b l i s h m e n t . 

CONCLUSIONS 

Greek Company Law r e g u l a t e s t h r e e b a s i c forms of e s t a b l i s h ­

ment of f o r e i g n p u b l i c companies l i m i t e d by shares i n Greece: 

a. branches o r agencies ( r u l e d by a r t . 50 of Law 2190/20); 
b. o f f - s h o r e u n i t s ( r u l e d by Law 89/67); and 
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c. s u b s i d i a r i e s ( r u l e d by a r t . 42 of Law 2190/20). 

Branches, agencies and o f f - s h o r e u n i t s are subsumed w i t h i n 

the l e g a l e n t i t y o f t h e i r f o u n d i n g company. Due t o t h e i r lack of 

l e g a l p e r s o n a l i t y , they are c o n s i d e r e d f o r e i g n and -before 

l e g a l l y e s t a b l i s h i n g i n Greece- must be r e c o g n i z e d by Greek law. 

A l t h o u g h no p r e r e q u i s i t e s are set f o r t h e i r r e c o g n i t i o n ( t h e o r y 

of i p s o . j u r e r e c o g n i t i o n ) , f o r e i g n companies ( e s p e c i a l l y those, 

whose lex fori a p p l i e s the i n c o r p o r a t i o n t h e o r y ) face s e r i o u s 

problems i n d e t e r m i n i n g t h e i r lex fori, as Greece f o l l o w s the 

s i e g e r e e i d o c t r i n e . I t i s thus p o s s i b l e f o r a B r i t i s h company 

t o be c o n s i d e r e d Greek or German, under Greek p r i v a t e i n t e r n a ­

t i o n a l law. This i s not o n l y a t h e o r e t i c a l issue: the com.pany's 

lex fori r e g u l a t e s not o n l y i t s n a t i o n a l i t y , but a l s o i t s l e g a l 

f o r m a t i o n , i t s e x t e r n a l and i n t e r n a l r e l a t i o n s . Thus, the 

B r i t i s h company i n our example may be considered i n v a l i d ( f o r 

not f o l l o w i n g the Greek or German f o r m a t i o n p r o c e d u r e ) , or i t s 

l e g a l r e l a t i o n s w i t h o t h e r persons ( t r a n s a c t i o n s , agreements, 

e t c . ) may be r u l e d by Greek or German law. I n e i t h e r case, the 

f u n c t i o n i n g of the company i n Greece would be d i f f i c u l t . However 

t h e r e are two e x c e p t i o n s t o the r u l e of the th e o r y of the seat. 

The f o l l o w i n g c a t e g o r i e s of companies are r u l e d by the law of 

t h e i r s t a t u t o r y s e a t : 

a. m a r i t i m e companies; and 

b. s u b s i d i a r i e s (Law 2190/1920, as m o d i f i e d by P r e s i d e n t i a l 

Decree 409/86). 

There i s no doubt t h a t the t h e o r y of the siege reel, as 

a p p l i e d i n Greece, can h i n d e r the l e g a l e s t a b l i s h m e n t of f o r e i g n 
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companies. However, i t does prevent companies from e x p l o i t i n g 

f a v o u r a b l e aspects of the law w i t h o u t r e c i p r o c a t i o n . Since Greek 

law tends t o be h i g h l y p r o t e c t i v e as f a r as the s t a t e ' s 

i n t e r e s t s a re concerned, the t h e o r y of the siege reel would be 

the one expected t o p r e v a i l . However, the p r o v i s i o n of the above 

two e x c e p t i o n s i s an i n d i c a t i o n of the l e g i s l a t o r ' s acceptance 

of t he t h e o r y ' s l i m i t a t i o n s , at l e a s t i n the case of s u b s i d i a r y 

and m a r i t i m e companies, and i s an attempt t o p r o t e c t such 

companies from these l i m i t a t i o n s . 

The procedure s t i p u l a t e d f o r the e s t a b l i s h m e n t of branches, 

agencies and o f f - s h o r e u n i t s in'Greece i s f a i r l y simple and 

b r i e f . The p r o t e c t i o n of f o r e i g n companies from the b u r e a u c r a t i c 

f o r m a t i o n procedure imposed upon Greek companies and the 

f a v o u r a b l e s t a t u s p r o v i d e d f o r f o r e i g n com.panies, i n d i c a t e s the 

aim of the l e g i s l a t o r , which c l e a r l y i s the a t t r a c t i o n of 

f o r e i g n companies. What i s anomalous, however, i s the d i f f e r e n c e 

i n the t r e a t m e n t of s u b s i d i a r y companies. 

The c o n d i t i o n s set by Greek law on the e s t a b l i s h m e n t of 

Greek s u b s i d i a r i e s o f f o r e i g n companies form a c o m p l i c a t e d and 

time-consuming p r o c e d u r e , which can have n e g a t i v e e f f e c t s on the 

number of f o r e i g n companies w i s h i n g to e s t a b l i s h i n Greece. 

Indeed, h i g h t a x a t i o n and the ambiguous Greek regime on the 

e x p o r t of the companies' p r o f i t s abroad imply t h a t the Greek 

l e g i s l a t o r chose t o a t t r a c t the n o n - i n c o r p o r a t e d presence of 

f o r e i g n companies i n Greece. The most probable reason f o r t h i s 

p r e f e r e n c e i s t h a t (due t o t h e i r lack of l e g a l p e r s o n a l i t y ) the 

l e g a l and p r o f i t a b l e f u n c t i o n i n g of branches, agencies and 
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o f f - s h o r e u n i t s i s guaranteed by t h e i r f l o u r i s h i n g parent 

companies, whereas autonomous ( a t l e a s t l e g a l l y ) s u b s i d i a r i e s 

may pose a danger t o the persons t h a t do business w i t h them. 

However, t h i s v i ew i g n o r e s the f a c t t h a t , i n p r a c t i c e , 

s u b s i d i a r i e s are a l s o f i n a n c i a l l y and o r g a n i c a l l y dependent on 

t h e i r ( u s u a l l y s u c c e s s f u l ) parent companies. 

To conclude, i t can be s t a t e d t h a t Greek law on the c o n d i ­

t i o n s f o r the e s t a b l i s h m e n t of f o r e i g n p u b l i c companies l i m i t e d 

by shares has adapted t o contemporary needs of f o r e i g n companies 

and i s e f f e c t i v e . However, c e r t a i n r e g u l a t i o n s need t o be modi­

f i e d : r e g u l a t i o n s aimed at the p r o t e c t i o n of s t a t e i n t e r e s t s 

must be r e p l a c e d by s t i p u l a t i o n s aiming at p r o t e c t i n g f o r e i g n 

companies. Thus, i n s t e a d of t a r g e t i n g the e s t a b l i s h m e n t of 

f o r e i g n companies i n Greece, the Greek s t a t e should s t a r t 

c o n c e n t r a t e on t h e i r l e g a l and unhindered f u n c t i o n i n g . 
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FOOTNOTES 

[ 1 ] For the f u l l t e x t of Law 2190/1920, see appendix 2. 

[ 2 ] The Law i n c l u d e s two c o n d i t i o n s f o r the establ i s h m e n t 
of a company i n Greece: the company should have the r i g h t t o 
e s t a b l i s h under i t s r e g u l a t i o n s and i t should a l s o e x e r c i s e i t s 
r i g h t by meeting t he f o r m a l requirements of t h i s Law. 

Consequently, A r t i c l e 50 of Law 2190/1920 p r o v i d e s the 
answer t o t h e f o l l o w i n g two q u e s t i o n s : 

a. Which c a t e g o r y of companies has t h e r i g h t t o e s t a b l i s h 
i n Greece under t h i s Law; and 

b. which a re the l e g a l a c t i o n s t h a t should be taken and the 
documents t h a t s h o u l d be presented by the company, i n order t o 
be a l l o w e d t o e x e r c i s e i t s r i g h t of e s t a b l i s h m e n t i n Greece. 

[ 3 ] See S t r e i t - V a l 1 i n d a s , P r i v a t e International Law, (1937, 
Sakkoulas, Athens),' p.90. 

[ 4 ] Jadaud and P l a i s a n t , Droit de commerce internat io-
nal, (1991, D a l l o z , P a r i s ) , p.34, note t h a t the issue of 
r e c o g n i t i o n i s analysed i n the f o l l o w i n g two q u e s t i o n s , which 
-at l e a s t i n France- have a f f i r m a t i v e answers: 

a. "...Do we accept the e x i s t e n c e of f o r e i g n companies?"; 
and 

b. "...Do we r e c o g n i s e f o r e i g n companies?". 
Boukouras [Recognit ion of companies and the right of their 

establishment in the EC, (1984, Sakkoulas, A t h e n s ) , pp.29-30] 
se t s the same q u e s t i o n s . C o n s i d e r i n g t h a t the answer t o the 
f i r s t q u e s t i o n i s ob v i o u s , Boukouras notes t h a t " . . . t h e r e i s no 
doubt t h a t t h e f i r s t q u e s t i o n must have an a f f i r m a t i v e answer". 

[ 5 ] See K r i s p i s , Legal persons and pics in specific in Pri­
vate International Law (1950, Sakkoulas, A t h e n s ) , p.7. 

[ 6 ] B e f o r e 1946, the problem of the r e c o g n i t i o n of f o r e i g n 
companies i n Greece was the s u b j e c t of numerous s c i e n t i f i c 
debates, prompt t o t o Laws XnA/1861 and KA/1881, which 
s t i p u l a t e d t h a t French companies had the p r i v i l e g e t o e s t a b l i s h 
f r e e l y i n Greece w i t h o u t the need f o r f u r t h e r r e c o g n i t i o n by the 
Greek law. A few l e g a l e x p e r t s [ S p i r o p o u l o s , Private 
International Law, (1938, Sakkoulas, Athens), p.187; Fragistas, 
[Representat ion of foreign companies limited by shares, (1940, 

A t h e n s ) , p.281] and Court's d e c i s i o n s [Athens Court of Appeal 
1002/1892, 1137/1898, 1416/1911 and Patras Court of Appeal 
789/1896] expressed t he o p i n i o n t h a t the ipso jure r e c o g n i t i o n 
a p p l i e d e x c l u s i v e l y t o French companies. On the o t h e r hand, 
t h e r e were o t h e r s [ S t r e i t - V a l 1 i n d a s , o p . c i t . ] who, considered 
the Laws' r e f e r e n c e t o French companies i n d i c a t i v e and a p p l i e d 
the i p s o j u r e r e c o g n i t i o n t o a l l e n t i t i e s . 

Megglidou ["On t h e e s t a b l i s h m e n t o f f o r e i g n companies i n 
Greece", [1971] Armenopoulos, pp.204-208, 202] notes t h a t 
"...The ipso jure r e c o g n i t i o n was a t h e o r y based on c e r t a i n 
r e g u l a t i o n s of Greek law [ A r t . 1 3 C i v i l Law of 1856, Art.28 of 
the Code of C i v i l Procedure, a p p l i c a b l e o n l y t o n a t u r a l persons. 
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but a p p l i e d t o l e g a l e n t i t i e s and e s p e c i a l l y commercial 
companies, t o o . R e g u l a t i o n s xnA/1861 and KA/1881 v i o l a t e d the 
r u l e s o f Greek l e g a l system c o n c e r n i n g f o r e i g n companies". 

A f t e r 1945 t h e v a s t m a j o r i t y of the c o u r t s ' precedents f o l ­
low t he t h e o r y of t h e i p s o j u r e r e c o g n i t i o n of f o r e i g n companies 
[ T h e s s a l o n i k i Court o f F i r s t I n s t a n c e 4911/65; T h e s s a l o n i k i 
Court of F i r s t I n s t a n c e 4868/60; C o u n c i l of the S t a t e 3395/71; 
P l e n a r y Meeting o f t h e C o u n c i l of the S t a t e 722/54; and Supreme 
Court 406/67]. 

[ 7 ] For the f u l l t e x t of A r t i c l e 10 of the Greek C i v i l Code 
see appendix 3. 

[ 8 ] I n t r o d u c t o r y Report of P i r e u s Court of F i r s t I n s t a n c e 
1152/1969: "The c o m b i n a t i o n of A r t s . 3 7 , 40 of the Commercial Law 
and A r t . 4 of Law 2190/1920 i n d i c a t e s t h a t as f a r as companies 
t r u l y seated i n Greece are concerned ... Greek law i s 
a p p l i c a b l e ; t h e r e f o r e , the c o n d i t i o n s f o r i t s e s t a b l i s h m e n t are 
the ones r e g u l a t e d by the Greek law, even i f i n i t s A r t i c l e s of 
A s s o c i a t i o n t he company i s s t i p u l a t e d t o be f o r e i g n . " 

[ 9 ] For f u r t h e r a n a l y s i s of the Greek l e g a l system and the 
s t r u c t u r e o f Greek c o u r t s , see appendix 1. 

[1 0 ] Athens Court of Appeal 511/1912 r e g u l a t e s : "Even i f 
Greek law r e q u i r e s supplementary or d i f f e r e n t a c t i o n s , f o r e i g n 
companies formed l e g a l l y a c c o r d i n g t o the law of t h e i r t r u e seat 
can not be asked t o adopt the l e g a l a c t i o n s r e q u i r e d by the 
Greek law i n a d d i t i o n t o the ones s t i p u l a t e d by the law of the 
company's s e a t " . 

[ 1 1 ] See D i z i s , Precedents of Commercial Law 1845-1933, 
1933, Athens, p.133. 

[1 2 ] See Megglidou, o p . c i t , 201. 

[1 3 ] K r i s p i s , o p . c i t . , p.31; Wooldridge, Company Law in the 
United Kingdom and the European Community, Its Harm.on izat ion and 
Unification (1991, The A t h l o n e Press, London and A t l a n t i c 
H i g h l a n d s ) , p . 1 3 7 ] , Boukouras [ o p . c i t . , pp.29-40 ] , Cath 
["Freedom of e s t a b l i s h m e n t of companies: a new step towards 
c o m p l e t i o n o f t h e I n t e r n a l Market", [1986] YEL pp.249-252], 
Jadaud et P l a i s a n t [ o p . c i t . , pp.39-41], Goldmann [ o p . c i t . , 1973, 
pp.187-190] and P e r a k i s [Law of the Public Limited 
Company, (1992, H. Karatz a s Legal L i b r a r y , A t h e n s ) , p.435]. 

[ 1 4 ] See Goldmann, European Community Law [ ( 1 9 7 3 , Stevens 
and Sons, London), p . 6 9 ] . 

Megglidou [ o p . c i t . , p.201] notes t h a t "the t h e o r y of 
i n c o r p o r a t i o n i s adopted i n the T r e a t y of F r i e n d s h i p between 
Greece and the U.S.A. signed i n Athens on 3.8.1951 and r a t i f i e d 
by Law 2893/1954, [and i n ] the t r e a t y between Greece and 
A r g e n t i n a signed i n Buenos A i r e s on 23.11.1938 and r a t i f i e d by 
Law 1939" . 
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[ 1 5 ] The c o n t r o v e r s y between the t h e o r y of the seat and the 
t h e o r y o f i n c o r p o r a t i o n b a s i c a l l y l i e s i n the issue of the 
e x t e n t o f commercial l i b e r a l i s m of the r e s p e c t i v e n a t i o n a l l e g a l 
system. I f the r e s p e c t i v e n a t i o n a l l e g a l system i s l i b e r a l , then 
i t o f f e r s t h e companies the r i g h t t o decide f r e e l y and determine 
w i t h o u t l e g i s l a t i v e i n t e r f e r e n c e t h e i r lex fori. I f , on the 
o t h e r hand, the r e s p e c t i v e l e g a l system tends t o be c o n s e r v a t i v e 
at t i m e s , t h i s r i g h t i s o f f e r e d not t o the i n t e r e s t e d p a r t y ( t h e 
company), but t o the r e s p e c t i v e n a t i o n a l law. U s u a l l y , the 
j u s t i f i c a t i o n f o r t h i s d e p r i v a t i o n i s p u b l i c o r d e r (a n o t i o n 
found i n a l l i n t e r n a t i o n a l l e g a l t e x t s c o n c e r n i n g r e c o g n i t i o n 
and e s t a b l i s h m e n t ) . 

[ 1 6 ] D e c i s i o n of the Supreme Court 461/1978 ["The n a t i o n a ­
l i t y o f a p u b l i c company l i m i t e d by shares i s determined by the 
law of the s t a t e , where i t i s s e a t e d " ] . See a l s o Athens Court of 
Appeal 262/1935 ["The n a t i o n a l i t y d e r i v e s by the s t a t e , where a 
company i s s e a t e d " ] ; see a l s o Athens Court of Appeal 117/1982; 
Supreme Court 1627/ 1986; I n t r o d u c t o r y Report of Pireus Court of 
F i r s t I n s t a n c e 1152/1969; Athens Single-member Court of F i r s t 
I n s t a n c e 1937/1974; P i r e u s Court of Appeal 65/1988; Pi r e u s Court 
of Appeal 1633/1989; Supreme Court 1070/76; Supreme Court 
59/1989; P i r e u s Court of Appeal 1633/1939; Athens Court of 
Appeal 2135/1987; P i r e u s Multi-member Court of F i r s t I n s t a n c e 
494/1987; Supreme Court 1527/1986; Pi r e u s Multi-member Court of 
F i r s t I n s t a n c e 2400/1983; Corfu Court of Appeal 75/1981; Sparta 
S i n g l e member Court of F i r s t I n s t a n c e 74/1931; Pireus 
Multi-member Court of F i r s t I n s t a n c e 1903/1979; Supreme Court 
616/1976; Supreme Court 439/1954; Supreme Court 21/1934; Supreme 
Court 171/1907; contra: Supreme Court 353/1966. 

[ 1 7 ] D i z i s [ o p . c i t . , pp. 128-133]: "The n a t i o n a l i t y of a 
company i s judged by the s t a t e , where i t s main o f f i c e i s l o c a ­
t e d " ; V o u t s i s [Companies of Commercial Law, (1986, Sakkoulas, 
At'nens), p. 138: " C r i t e r i o n of the n a t i o n a l i t y of a p u b l i c com­
pany l i m i t e d by shares i s m a i n l y i t s s e a t " ; and Megglidou [op. 
c i t . , p .201]: I n p r i v a t e i n t e r n a t i o n a l law t h e o r y , the seat of a 
company i s the p l a c e , where the a d m i n i s t r a t i o n of the company i s 
seated, t h a t i s the p l a c e where the company's a d m i n i s t r a t i o n 
a c t s ; i n o t h e r words, the p l a c e where a l l s i g n i f i c a n t d e c i s i o n s 
are t a k e n " . 

[ 1 8 ] The t h e o r y of the seat i s w i d e l y supported i n France 
[Jadaud et P l a i s a n t , o p . c i t . , p. 3 5 ] , Cyprus [ I r a k l e o u s , Com.pani­
es and real insurance, (1988, N i c o s i a ) , p.96] and Germany 
[ W o l l f , 1954, p.115]. 

[ 1 9 ] K r i s p i s [ o p . c i t . , p.64] mentions t h a t the "seat of the 
company i s not a l e g a l term, but a f a c t . T h i s means t h a t t h e r e 
i s no l e g a l t e x t s t i p u l a t i n g a r u l e t o be f o l l o w e d by a judge 
w i s h i n g t o det e r m i n e where the seat of a company i s l o c a t e d ; i n 
o r d e r t o achieve t h i s , the judge has t o or d e r the l i t i g a n t s t o 
prove t h e i r a l l e g a t i o n r e g a r d i n g on the seat's l o c a t i o n w i t h 
f a c t s d u r i n g a se p a r a t e proceeding". 
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[ 2 0 ] Some commentators f a i l t o see the d i s t i n c t i o n between-
the s t a t u t o r y and the t r u e seat of the company, as the law 
demands an a c c u r a t e d e c l a r a t i o n of the company's t r u e seat i n 
i t s A r t i c l e s . K r i s p i s [ i b i d , p.72] notes t h a t "we should not 
d i s t i n g u i s h between the t r u e and the s t a t u t o r y seat of a 
company, but between the t r u e and the f i c t i t i o u s or circumvented 
-in fraudem legis legis agere- s e a t " . However, the precedents of 
the Greek c o u r t s and most l e g a l a u t h o r s have a d i f f e r e n t view. 

The main argument of those denying the d i s t i n c t i o n i s 
t h a t , as under most laws the t r a n s f e r of the company's seat i s 
a l l o w e d , companies have no reason t o v i o l a t e the requirement of 
s i n c e r e d e c l a r a t i o n of t h e i r seat. A l t h o u g h t h i s seems l o g i c a l , 
t h e r e are reasons, f o r c i n g a company t o m a i n t a i n i t s seat i n 
a n o t h e r c o u n t r y , even when t r a n s f e r r i n g i t s seat i s l e g a l . A 
company has t o choose between the law imposing l i g h t e r t a x a t i o n 
and the law a t t r i b u t i n g i t more freedom. The company must a l s o 
l i e i n a f l o u r i s h i n g market. The problem i s t h a t a l l advantages 
r a r e l y appear i n one c o u n t r y . I n any case, the law i s not always 
f o l l o w e d i n p r a c t i c e . As the r o l e of l e g a l t h e o r i e s and the 
c o u r t s ' d e c i s i o n s i s m a i n l y the c l a r i f i c a t i o n of the law and the 
a d a p t a t i o n of t h e l e g i s l a t o r ' s w i l l t o contemporary needs, a 
t e l e o l o g i c a l i n t e r p r e t a t i o n of t h i s r e g u l a t i o n i s necessary. 

[ 2 1 ] See K r i s p i s , o p . c i t . , p.61. 
I t s h o u l d a l s o be noted t h a t b e f o r e 1946, a small number of 

l e g a l s c i e n t i s t s b e l i e v e d t h a t the seat of a company w i t h more 
than one c e n t r e of a d m i n i s t r a t i o n was the one w i t h the g r e a t e s t 
importance f o r i t s unhindered f u n c t i o n i n g . I f more a d m i n i s t r a t i ­
ve c e n t r e s were e q u a l l y s i g n i f i c a n t , the seat was the one 
i n d i c a t e d by the w i l l of i t s founders i n the company's A r t i c l e s 
[ S p i r o p o u l o s , o p . c i t . , p.185]. This o p i n i o n i s based on the view 
t h a t company law, b e i n g p r i v a t e , should leave the c o n d i t i o n s of 
each t r a n s a c t i o n t o the f r e e w i l l of the p a r t i e s . I t was, 
t h e r e f o r e , the s t a t u t o r y seat of the company which determined 
the company's lex fori. 

R e c e n t l y , however, t h i s d o c t r i n e has l o s t ground g i v i n g way 
t o t he t h e o r y of the siege reel [ S t r e i t - V a 1 1 i n d a s , D i z i s , 
M a r i d a k i s , Pamboukis, Levandis] and d e c i s i o n s [Athens Court of 
Appeal 252/1935, I n t r o d u c t o r y Report of P i r e u s Court of F i r s t 
I n s t a n c e 1152/1969, Athens Single-member Court of F i r s t I n s t a n c e 
1937/1974 e t c . ) . 

[ 2 2 ] Athens Court of Appeal 175/1988: "...Foreign a v i a t i o n 
company f u n c t i o n i n g i n Greece may be l e g a l l y sued i n the Greek 
c o u r t s , even i f i t has no independent l e g a l p e r s o n a l i t y 
a c c o r d i n g i t s lex fori [Code of C i v i l Procedure, A r t . 6 6 ] . Only 
i n t he extreme case t h a t , a c c o r d i n g t o i t s lex fori the f o ­
r e i g n e r w i s h i n g t o p r e s e n t h i m s e l f i n f r o n t of the Greek c o u r t s 
does not even have the a t t r i b u t e of being a n a t u r a l or a l e g a l 
p erson, o n l y then do the Greek c o u r t s lack the j u r i s d i c t i o n to 
r e c o g n i s e h i s a b i l i t y of performance." 

[ 2 3 ] T h i s view i s based on the p r i n c i p a l of Greek Company 
law, a c c o r d i n g t o which the f o r m a t i o n of a p a r t n e r s h i p c o n s i s t s 
of a l i m i t e d number of l e g a l a c t i o n s , whereas the f o r m a t i o n of a 



p u b l i c company l i m i t e d by shares r e q u i r e s many p u b l i c documents 
as w e l l as l e g a l a c t i o n s . 

[ 2 4 ] However, the m i n o r i t y of judges of t h a t Court had the 
view, t h a t the company's case to the c o u r t was i n a d m i s s i b l e , 
because a f t e r the r e c a l l of the Decree, the company as a l e g a l 
e n t i t y ceased t o e x i s t and c o u l d not t h e r e f o r e demand the 
e x e c u t i o n of i t s c l a i m s . As f a r as the d e t e r m i n a t i o n of the 
exact time t h a t t h e company as a l e g a l e n t i t y began t o e x i s t , i t 
i s r u l e d by i t s lex fori, even i f the d i s p u t e d e r i v e s from the 
company's a c t i o n s i n Greece ( K r i s p i s , o p . c i t . , p.103). 

[ 2 5 ] See K r i s p i s , o p . c i t . , p.21. 
I n t r o d u c t o r y Report of Pireus Court of F i r s t I n s t a n c e 

1152/1969: "The c o m b i n a t i o n of A r t s . 3 7 , 40 of the Commercial Law 
and A r t . 4 of Law 2190/1920 i n d i c a t e s t h a t as f a r as companies 
t r u l y seated i n Greece are concerned ...Greek law i s a p p l i c a b l e ; 
t h e r e f o r e , the c o n d i t i o n s f o r i t s e s t a b l i s h m e n t are the ones 
r e g u l a t e d by the Greek law, even i f i n i t s A r t i c l e s of 
A s s o c i a t i o n the company i s s t i p u l a t e d to be f o r e i g n . " 

Athens Court of Appeal 511/1912 r e g u l a t e s : "Even i f Greek 
law r e q u i r e s supplementary or d i f f e r e n t a c t i o n s , f o r e i g n 
companies formed l e g a l l y a c c o r d i n g to the law of t h e i r t r u e seat 
can not be asked t o adopt the l e g a l a c t i o n s r e q u i r e d by the 
Greek law i n a d d i t i o n t o the ones s t i p u l a t e d by the law of the 
company's s e a t " . 

[ 2 6 ] V r e l l i s [Private Internat ional Law, ( 1983, Sakkoulas, 
A t h e n s ) , p.99: "...The n a t i o n a l i t y of l e g a l persons i s analogous 
t o the n a t i o n a l i t y of n a t u r a l ones..." 

[2 7 ] See S t r e i t - V a l 1 i n d a s , o p . c i t . , p.33. 

[ 2 3 ] See Jadaud ,and P l a i s a n t , o p . c i t . , p.34 

[ 2 9 ] The c l a r i f i c a t i o n of t h i s problem i s i m p o r t a n t , due t o 
the i m p l e m e n t a t i o n of Law 3190/55 [ . ^ r t . 57-53 ] r e g u l a t i n g the 
c o n d i t i o n s f o r t h e e s t a b l i s h m e n t of branches or agencies of 
f o r e i g n p r i v a t e l i m i t e d companies - known as Eteria Periorisme-
nis Efthinis. A c c o r d i n g t o t h i s law, companies must comply w i t h 
one of the Greek company forms. 

[ 3 0 ] Georgakopoulos [ o p . c i t . , 1985, p. 362: " . . . D i s t i n ­
g u i s h i n g between a p u b l i c and a p r i v a t e l i m i t e d company can be 
e x t r e m e l y d i f f i c u l t i n B r i t i s h Company Law; i n B r i t a i n both 
companies are c a l l e d l i m i t e d ; t h e i r d i f f e r e n c e i s t h a t the f i r s t 
i s c a l l e d p u b l i c , whereas the second i s c a l l e d p r i v a t e . " The 
almost u n i f o r m p r o v i s i o n of the B r i t i s h l e g a l system on p u b l i c 
and p r i v a t e companies l i m i t e d by shares, as opposed t o the 
attempt of the Greek l e g i s l a t o r to d i s t i n g u i s h the two company 
forms and t h e c o n d i t i o n s f o r the e s t a b l i s h m e n t of companies of 
each type i n Greece, l e d L. Georgakopoulos [ i b i d , p.362] t o 
n o t e , t h a t t h e r e i s r e a l l y no p o i n t i n m a i n t a i n i n g two d i f f e r e n t 
l e g a l s t a t u s e s f o r the r e g u l a t i o n of two s i m i l a r cases. 
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[ 3 1 ] See O l i v e r , Company Law {1987, Longman, London), p.25. 

[ 3 2 ] Morse i n Charlesworth and Morse Company Law (1991, 
Sweet and Maxwell, London), p.45 notes t h a t "A company which i s 
not a p u b l i c company i s a p r i v a t e company. Thus the p r i v a t e 
company i s the r e s i d u a l c l a s s of companies, w i t h o u t any s p e c i a l 
r e q u i r e m e n t s . T h i s i s a complete r e v e r s a l of the p o s i t i o n p r i o r 
t o 1980 whereby a l l companies were p u b l i c - companies unless t h e i r 
a r t i c l e s c o n t a i n e d t h r e e r e s t r i c t i o n s : v i z . as t o the t r a n s f e r a ­
b i l i t y o f shares, t he number of members, and i n v i t a t i o n s t o the 
p u b l i c t o i n v e s t i n the company: 1948 A c t , s.28, repe a l e d by the 
1980 A c t . The reason f o r t h i s change was the n e c e s s i t y t o d e f i n e 
more c l e a r l y t h e p u b l i c company c a t e g o r y so t h a t the U n i t e d 
Kingdom's o b l i g a t i o n s under t he Second EC D i r e c t i v e ( c o n t r o l of 
the f i n a n c e s of p u b l i c companies) and subsequent d i r e c t i v e s 
c o u l d be a p p l i e d o n l y t o such companies." 

[ 3 3 ] See 
Athens), p.121. 

Rokas, Commercial Companies (1990, Sakkoulas, 

[34] Karavas [Commercial Law, (1952, Sakkoulas, A t h e n s ) , p. 
84: "The p u b l i c l i m i t e d by shares company of the Anglo-saxon 
l e g a l system correspond to the Greek Anonim.cs Eteria, whereas 
p r i v a t e companies l i m i t e d by shares correspond t o the Greek Ete­
ria Periorismenis Efthinis. " 

[ 3 5 ] The Proposal of the F i f t h D i r e c t i v e 
o f p u b l i c l i m i t e d companies s t i p u l a t e s t h a t i t 

a. " p u b l i c l i m i t e d companies" i n the U.K. 
b. Societe Anonyme i n France; and 
c. AktiengeselIschaft i n Germany. 
From the above one may conclude t h a t the 

on the 
a p p l i e s 

s t r u c t u r e 
t o : 

company forms as 
D i r e c t i v e 77/91/EC. 
i n o t h e r EC member s t a t e s 
vennootschap i n Belgium; 

these t h r e e n a t i o n a l 
r e f e r e n c e are made by 

Analogous companies 
Societe Aninyme-naamloze 
akt ieselkehet i n Denmark; 
societe anonyme i n Luxembourg; 
societa per azioni i n I t a l y ; 
naamloze venootschap i n the Ne t h e r l a n d s ; 
public company limited by shares i n I r e l a n d ; 
sociedad anonima i n Spain; and 
sociedade anonima de responsibi1idade limitada 
[See P e r a k i s , o p . c i t . , p.437]. 

Di r e c t i v e 
analogous. 

t r e a t s 
S i m i l a r 

are: 

i n P o r t u g a l 

[ 3 6 ] Brebner and Co, Setting up a Company in the European 
Community, A Country by Country Guide (1990, Kogan Page L t d i n 
a s s o c i a t i o n w i t h t h e London Chamber of Commerce, London), p.106 
notes t h a t "Due t o d i f f e r e n c e s i n l e g a l t r a d i t i o n , p r i v a t e and 
p u b l i c companies i n the U.K. are not c o m p l e t e l y e q u i v a l e n t or 
analogous t o p r i v a t e and p u b l i c companies on c o n t i n e n t a l 
j u r i s d i c t i o n s " . 

[ 3 7 ] As Georgakopoulos s t a t e s [Company Law, Volume III: The 
public company limited by shares, (1972, Sakkoulas, Greece), 
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p.135] the branch as a l e g a l term has a c o m p l e t e l y d i f f e r e n t 
meaning f r o m the s i m p l e e x i s t e n c e of p r o p r i e t y or f u n c t i o n i n g of 
a company's department i n a l o c a t i o n o t h e r than the company's 
se a t . F a c t o r y or warehouse, simple i n t e r n a l departments are not 
enough t o i n d i c a t e the f u n c t i o n i n g of a branch. A branch as a 
term i n d i c a t e s " e x e r c i s e of t r a d e or t r a n s a c t i o n s w i t h customers 
t h r o u g h employers of the branch, which should be permanently 
e s t a b l i s h e d i n a p r e c i s e address". 

[ 3 8 ] As K r i b a s [Commercial Companies, (1986, Sakkoulas, 
A t h e n s ) , pp.137-138] notes: "When Law 2190/1920 r e f e r s t o the 
company's o f f i c e s , i t means the company's seat. Branches are not 
i d e n t i c a l w i t h the seat or the main o f f i c e of the company; the 
branch i s not a s e p a r a t e l e g a l e n t i t y " . 

K r i s p i s [ o p . c i t . , p.29] agrees: "Various l e g a l r e l a t i o n ­
s h i p s develop between the company's seat and i t s branch 
f u n c t i o n i n g abroad. However, i n a l l p o s s i b l e cases, the branch 
i s never a l e g a l e n t i t y " . 

Georgakopoulos expresses the same o p i n i o n [ o p . c i t . , 1972, 
p. 135] . 

Several C o u r t s ' precedents c o n f i r m t h a t n e i t h e r the branch 
[Athens Court of F i r s t I n s t a n c e 6857/77] nor the agency are 
l e g a l e n t i t i e s . 

[ 3 9 ] K r i s p i s [ o p . c i t , p.25] : " . . . t h e a c t i v i t y of a f o r e i g n 
c o r p o r a t e body i n Greece can take the form of a more permanent 
e s t a b l i s h m e n t , e i t h e r as a branch or an agency...". 

[4 0 ] R e p r e s e n t a t i v e s of the company do not n e c e s s a r i l y sus­
t a i n an o f f i c e , whereas branches and agencies must have a 
permanent o f f i c e i n a p r e c i s e address. The r e p r e s e n t a t i v e has 
the- power t o r e p r e s e n t the company i n t r a n s a c t i o n s and c o n t r a c t s 
which have been agreed beforehand, whereas "a branch e x e r c i s e s 
commercial a c t i v i t y w i t h s t a f f of i t s own; a few t r a n s a c t i o n s 
are not enough t o i n d i c a t e i t s l e g a l f u n c t i o n i n g " [Athens Court 
of Appeal 5779/1982 ] . 

[ 4 1 ] See Georgakopoulos, Textbook of Commercial Law, (1985, 
Sakkoulas, A t h e n s ) , p.36. 

[ 4 2 ] I n the case where s t a f f w orking i n the company's 
e s t a b l i s h e d o f f i c e are not c o n s i d e r e d employees, but a u t h o r i s e d 
r e p r e s e n t a t i v e s , then t h i s o f f i c e i s an agency. S t i l l , the 
o f f i c e must d e a l w i t h customers and e x e r c i s e independent 
commercial a c t i v i t y ; i f t h i s i s not the case, then the l e g a l 
r e l a t i o n s h i p i s e i t h e r simple r e p r e s e n t a t i o n or mandate 
[Georgakopoulos, o p . c i t . , 1972, p.135]. 

[ 4 3 ] See Supreme Court 179/1936, Athens Court of Appeal 
1088/1908. 

P e r i f a n a k i s [Company Law, (1956, Sakkoulas, A t h e n s ) , p.96] 
n o t e s , t h a t : "...One may determine an agency as a p r i v a t e 
e n t e r p r i s e , which a d m i n i s t e r s the t r a n s a c t i o n s of t h i r d p a r t i e s 
at a cost agreed beforehand, under the c o n d i t i o n t h a t t h i s 
r e l a t i o n s h i p i s not c o n s i d e r e d o t h e r w i s e by the Greek law". 
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[ 4 4 ] The d e c i s i o n s of the Supreme Court 55/1945 and 145/ 
1947 p r o v i d e , t h a t "an agent a c t i n g e x c l u s i v e l y as a company's 
or a merchant's employee, w i t h o u t e x e r c i s i n g independent t r a d e , 
i s not a merchant". I n o r d e r t o c l a r i f y t h i s p o i n t , one may c i t e 
the f o l l o w i n g two examples from caselaw: 

a. The "agent" of some a v i a t i o n companies i s t h e i r employee 
[ T h e s s a l o n i k i Court of Appeal 419/1955] and i s not considered as 
a merchant a c c o r d i n g t o Greek Commercial Law, whereas 

b. the t r a v e l agent e x e r c i s e s t r a d e and i s t h e r e f o r e 
c o n s i d e r e d a merchant [Supreme Court 284/1935]. 

[ 4 5 ] See S p i r o p o u l o s , o p . c i t . , p.187. 

[ 4 6 ] T h i s o p i n i o n i s expressed i n many Court d e c i s i o n s , the 
most r e c e n t of which are Pireus Court of Appeal 91/1982 and 
Athens Court of Appeal 2779/1984. I w i l l r e f e r t o the d e c i s i o n 
by P i r e u s Single-member Court of F i r s t I n s t a n c e 1086/1984, which 
i s q u i t e r e p r e s e n t a t i v e : " . . . A t t h i s case, the company i s proved 
t o be seated i n P i r e u s , because o n l y t h e r e can i t s a c t i v i t y take 
p l a c e . Moreover ... the P r e s i d e n t of i t s Board of D i r e c t o r s i s 
Greek. However, i t i s judged, t h a t even i f the company was 
seated abroad and s u s t a i n e d o n l y a branch i n P i r e u s , even then 
the Greek c o u r t s would have the i n t e r n a t i o n a l j u r i s d i c t i o n t o 
decide on the case. Moreover, t h i s c o u r t would have the l o c a l 
competence t o decide on t h i s case. Paragraph 1 of A r t i c l e 905 of 
t h e Code of C i v i l Procedure i n c l u d e s i n i t s d e f i n i t i o n of 
" r e s i d e n c e " the " s p e c i a l d o m i c i l e " of the d e b t o r , t h a t i s the 
branch of a f o r e i g n c o r p o r a t e body [ A r t i c l e 25, par.2 of the 
Code of C i v i l Procedure and A r t i c l e 51 of the C i v i l Code]". 

[4 7 ] I t must be noted at t h i s p o i n t , t h a t the submission of 
t h i s document i s necessary f o r the e s t a b l i s h m e n t of a l l types of 
f o r e i g n companies w i s h i n g t o e s t a b l i s h i n Greece [Law 3190/1955, 
P r e s i d e n t i a l Decree 400/1970]. 

[4 8 ] For the f u l l t e x t of A r t i c l e 11, see appendix 3. 
I t should be s t a t e d t h a t F r a g i s t a s , o p . c i t . , p.281 notes: 

"The r e p r e s e n t a t i o n document p r o v i d e d by the f o r e i g n p u b l i c 
l i m i t e d company t o i t s r e p r e s e n t a t i v e s i n Greece i s v a l i d , 
p r o v i d e d t h a t one of the f o l l o w i n g t h r e e n a t i o n a l laws are 
f o 1 lowed: 

a. The law of the s t a t e , where the r e p r e s e n t a t i o n was g i v e n 
b. The law of the company's seat; and 
c. Greek law. 
Furthermore, t h i s law (Greek law) must be f o l l o w e d , when 

the f o r e i g n company g i v e s i t s r e p r e s e n t a t i v e the power t o e n t e r 
i n t o a c o n t r a c t i n v o l v i n g t r a n s f e r r i n g p a r t or the whole of the 
company's r e a l e s t a t e l o c a t e d i n Greece." 

[ 4 9 ] Megglidou [ o p . c i t . , p.206] notes: " I f any o t h e r than 
the Greek law i s f o l l o w e d , one i s l e d t o wonder about the e x t e n t 
of the r e p r e s e n t a t i v e s ' power. Moreover, t h i s r e g u l a t i o n concer­
n i n g the e s t a b l i s h m e n t of f o r e i g n companies i n Greece i s a 
c o n d i t i o n of e s t a b l i s h m e n t set by p u b l i c law. T h e r e f o r e , Greek 
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law should p r e v a i l . I n p r a c t i c e , a safe s o l u t i o n t o the problem 
would be the form of p u b l i c document." Megglidou adds:"We may 
use a p r i v a t e document as long as i t may take the form of a 
p u b l i c one a c c o r d i n g t o the law of the s t a t e of the s e r v a n t , who 
e d i t e d i t " 

[ 5 0 ] F r a g i s t a s [ o p . c i t . , p. 283] adds: "The e x t e n t of the 
r e p r e s e n t a t i v e s ' power i s r e g u l a t e d by the lav.' of the company's 
s e a t . B a s i c a l l y , however, the r e g u l a t i o n s of the document 
p r e v a i l . I f t h e r e are any vague p o i n t s , or i f no r e g u l a t i o n on 
c e r t a i n p o i n t s was agreed, then one must apply the lex causae of 
the r e p r e s e n t a t i o n , which i s Greek law, as the law of the s t a t e , 
where the r e p r e s e n t a t i v e a c t s . " 

[ 5 1 ] Kiandos [ o p . c i t . , p.27] s p e c i f i e s t h a t t h i s 
r a t i f i c a t i o n i s v a l i d i f done by any k i n d of a u t h o r i s e d Greek 
a u t h o r i t y abroad, which i n c l u d e s the Greek E.Tfibassy, the General 
Consulate, any Consulate a s w e l l as any honorary Greek c o n s u l . 

[ 5 2 ] See Kiandos, Private Law of Internat ional Trade, 
(1987, Sakkoulas, A t h e n s ) , p . 2 7 ] . 

[ 5 3 ] See Theodoropoulos, Code of Civil Procedure, Interpre­
tation and precedents, (1978, Sakkoulas, A t h e n s ) , p.303. 

[54 ] I t i s argued t h a t the Greek s t a t e can d e c l i n e the 
e s t a b l i s h m e n t of a f o r e i g n company i n Greece, on the grounds 
t h a t i t s c a p i t a l i s lower than the minimum amount r e q u i r e d f o r 
Greek companies. A c c o r d i n g t o L e g i s l a t i v e Decree 1027/83 of the 
Greek M i n i s t r y of Commerce the e s t a b l i s h m e n t of such a company 
would be opposed t o Greek p u b l i c order [ C i v i l Code 3 3 ] . This 
Decree was based on the 781/74 Plenary Legal Council of the 
S t a t e . However, L e g i s l a t i v e Decree 70/57 c o n s i d e r s t h i s estab­
lishment as a c i r c u m v e n t i o n of Greek law. 

[5 5 ] Kiandos [ i b i d , pp.23-29] notes: "The company must know 
p r e c i s e l y the c o n d i t i o n s f o r i t s e s t a b l i s h m e n t . T h e r e f o r e , the 
M i n i s t e r i a l D e c i s i o n should not o n l y become known to the 
company, but i t s h o u l d be p u b l i s h e d t o the Government Gazette. 
T h e r e f o r e , the d e c i s i o n of the M i n i s t e r i s i n f o r c e a f t e r i t s 
p u b l i c a t i o n i n t h e Gazette". 

[ 5 6 ] O l i v e r [ o p . c i t . , p.24] notes: "While the number of 
companies i n England and Wales ( a p p r o x i m a t e l y 6,000) i s small 
compared w i t h t h a t of p r i v a t e companies ( a p p r o x i m a t e l y 816,000), 
i t i n c l u d e s many l a r g e companies." 

[ 5 7 ] F o r e i g n companies are compelled t o : d e c l a r e t h e i r 
r e p r e s e n t a t i o n by t h e i r Greek branch or agency, app o i n t a person 
a u t h o r i s e d t o accept s e r v i c e of documents and s p e c i f y the year 
of the company's f o u n d a t i o n , as w e l l a s the names of the 
company's r e p r e s e n t a t i v e s at i t s seat ( A r t . 5 0 , Law 2190/1920). 
The M i n i s t e r of Commerce c o n t r o l s the f u l f i l m e n t of the above 
c o n d i t i o n s , the l e g a l i t y and m o r a l i t y of the company's aim and 
decides on the e s t a b l i s h m e n t of the branch or agency i n Greece. 
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[ 5 8 ] For the f u l l t e x t of Law 89/67, see appendix 3. 

[ 5 9 ] A c c o r d i n g t o the D r a f t of the Law, A r t i c l e 50 ensures 
t h a t b o t h f o r e i g n companies and the Greek p u b l i c w i s h i n g t o 
e n t e r i n c o n t r a c t s w i t h the branches are p r o t e c t e d from persons 
f r a u d u l e n t l y a p p e a r i n g as r e p r e s e n t a t i v e s of f o r e i g n companies 
or r e a l r e p r e s e n t a t i v e s who e i t h e r act w i t h o u t company 
a u t h o r i z a t i o n on t h i s s p e c i f i c o c c a s i o n , or exceed the l i m i t s of 
t h e i r r e p r e s e n t a t i o n . "With t h i s a r t i c l e , we i n t e n d t o minimize 
the l o s s of the companies i n q u e s t i o n and the loss of the Greek 
p u b l i c , f r o m persons appearing as r e p r e s e n t a t i v e s or agents of 
f o r e i g n companies and a c t i n g w i t h o u t or beyond t h e i r r e p r e s e n t a ­
t i o n powers" [ P r o p o s a l of A r t i c l e 50 of Law 2190/1920 t o the 
Members of the Greek P a r l i a m e n t ] . 

[ 6 0 ] The regim.e's w i l l towards the s t a b i l i t y and c o n t i n u i ­
t y of t h i s t r e a t m e n t l e d the d i c t a t o r s t o i n c l u d e a r e l e v a n t 
A r t i c l e i n t h e i r " C o n s t i t u t i o n " of 1963. A c c o r d i n g t o A r t . 2 3 , 
par.3 of the 1968 " C o n s t i t u t i o n " , Law 89/67 and the r e l e v a n t Law 
378/1968 on m a r i t i m e companies i s not to be m o d i f i e d by 
subsequent laws. Only i f the subsequent law t r e a t s the issue of 
the s t a t u s f o r the e s t a b l i s h m e n t of f o r e i g n companies i n Greece 
i n a more f a v o u r a b l e way, may Law 89/67 be m o d i f i e d or 
a b o l i s h e d . However, a f t e r the a b o l i t i o n of the 1968 
" C o n s t i t u t i o n " Law 89/67 l o s t i t s i n c r e a s e d value i n the Greek 
l e g a l system and may be a b o l i s h e d or m o d i f i e d e i t h e r 
e x p r e s s l y or i m p l i e d l y by another law. The f a c t , t h a t Law 89/67 
was not a b o l i s h e d by Greek governments a f t e r 1973 (as many o t h e r 
l e g a l t e x t s of the d i c t a t o r s h i p were) and s t i l l c o n t i n u e s t o be 
i n f o r c e , i s a p r o o f of the e f f i c i e n c y of t h i s Law, "which i s of 
utmost importance f o r the f i n a n c i a l progress of Greece" 
[M e g g l i d o u , o p . c i t . , p.207]. 

[ 5 1 ] I n o r d e r t o b r i e f l y remind the reader about the t h e o r y 
of the t r u e seat i n Greek P r i v a t e I n t e r n a t i o n a l Law, I s h a l l 
r e f e r t o a d e c i s i o n of the Greek Supreme Court, which summari­
ses the i s s u e as f o l l o w s : "...According t o A r t i c l e 10 of the 
Greek C i v i l Code the l e g a l a b i l i t y of the l e g a l person i s 
s t i p u l a t e d by the Law of i t s seat. A c c o r d i n g to t h i s r e g u l a t i o n 
t h a t f o l l o w s the s o - c a l l e d European t h e o r y , the seat of the 
company i s the l o c a t i o n of the l e g a l person's a d m i n i s t r a t i o n . 
From t h i s seat d e r i v e s the company's n a t i o n a l i t y . Consequently, 
Greek are the l e g a l persons whose a d m i n i s t r a t i o n takes place i n 
Greece, even i f t h e i r A r t i c l e s of A s s o c i a t i o n mention t h a t the 
seat of the company i s l o c a t e d out of the boundaries of the 
Greek s t a t e . The r e g u l a t i o n of A r t i c l e 64 of the Greek C i v i l 
Code a c c o r d i n g t o which " I f the A r t i c l e s of A s s o c i a t i o n of the 
l e g a l person does not c a t e g o r i c a l l y r e f e r t o the l o c a t i o n of i t s 
s e a t , the seat of the company i s l o c a t e d i n the c o u n t r y of i t s 
a d m i n i s t r a t i o n " a p p l i e s o n l y t o Greek companies f o r the 
d e t e r m i n a t i o n of t h e i r seat i n Greece." ..."However, e i g h t 
members of the Court had the o p i n i o n t h a t the meaning of the 
term " s e a t " i s i d e n t i c a l t o the two A r t i c l e s and t h a t 
c o n s e q u e n t l y the seat of the company i s the one mentioned i n i t s 
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A r t i c l e s of A s s o c i a t i o n " [ D e c i s i o n 461/1978]. 

[ 6 2 ] P i r e u s Court of F i r s t I n s t a n c e 11.428/1981 r e g u l a t e s 
t h a t f o r e i g n companies e s t a b l i s h e d i n Greece under Law 89/67 and 
founded under a f o r e i g n law are not c o n s i d e r e d de facto Greek or 
afanis. Greek law a p p l i e s o n l y i f : 

a. These companies have t h e i r t r u e seat i n Greece, and 
b. I f they have been i l l e g a l l y founded a c c o r d i n g t o the law 

of t h e i r s t a t u t o r y seat or i f they have not f o l l o w e d the 
r e g u l a t i o n s o f Law 89/1967. 

[ 6 3 ] "Companies e s t a b l i s h e d i n Greece under Law 89/1967 and 
founded a c c o r d i n g t o f o r e i g n laws are not considered to be 
e i t h e r s i l e n t p a r t n e r s h i p s or de facto Greek, i f they have not 
f o l l o w e d t he Greek procedure f o r t h e i r f o u n d a t i o n " [.z^thens 
Multimember Court of F i r s t I n s t a n c e 11.428/1981]. 

[ 6 4 ] I n the p a s t , f o r e i g n companies and the Greek 
a u t h o r i t i e s f a c e d many d i f f i c u l t i e s t r y i n g t o c a t e g o r i z e f o r e i g n 
companies w i s h i n g t o e s t a b l i s h i n Greece under Law 2190/1920, i n 
terms of s u b j e c t i n g them to one of the l e g a l forms of companies 
s t i p u l a t e d by Greek Company Law. I n an attempt t o end such 
c o m p l i c a t i o n s , the l e g i s l a t o r c r e a t e d one unique s t a t u s f o r a l l 
types of companies e s t a b l i s h i n g i n Greece under Law 39/67. Thus, 
the s u b j e c t i o n of f o r e i g n companies to Greek company types 
became b o t h needless and p o i n t l e s s . Consequently, the M i n i s t e r 
of C o o r d i n a t i o n when d e c i d i n g on the company's p e t i t i o n t o 
e s t a b l i s h i n Greece adopts the company's type, as i t i s 
expressed i n i t s A r t i c l e s and c h a r a c t e r i z e d by the company's ie.Y 
fori . 

[ 6 5 ] I n p r a c t i c e , the l e g a l i t y of the f o r m a t i o n and 
f u n c t i o n i n g of the company i s proved by a fo r m a l document from 
the competent a u t h o r i t y o f the c o u n t r y where the company's t r u e 
seat i s l o c a t e d . 

From my r e s e a r c h i n the Government Gazette, where the 
D e c i s i o n s of t'ne competent M i n i s t e r f o r the estab l i s h m e n t of 
f o r e i g n companies under Law 39/67 are p u b l i s h e d , I have reached 
the c o n c l u s i o n t h a t Greek Law does not request a document from a 
s p e c i f i c o f f i c e of the f o r e i g n c o u n t r y . What i s r e q u i r e d , i s a 
f o r m a l document from the a u t h o r i t y r e s p o n s i b l e f o r the c o n t r o l 
of t h e l e g a l f u n c t i o n i n g of companies i n the f o r e i g n c o u n t r y ' s 
dominion, which may d i f f e r from c o u n t r y to c o u n t r y . For example, 
Hong Kong companies submit a c e r t i f i c a t e from the "Company 
S e c r e t a r i a t " [ D e c i s i o n IE/23636/11093], L i b e r i a n companies 
submit a document f r o m the General Consulate of L i b e r i a i n 
Greece [ D e c i s i o n IE/63515/11094], American companies submit a 
document f r o m t h e " S e c r e t a r i a t of P u b l i c L i m i t e d Companies" of 
the s t a t e where t h e company i s seated [ D e c i s i o n IE/28316/11099] 
or the M i n i s t e r of E x t e r n a l A f f a i r s of the S t a t e [ D e c i s i o n 
IE/27749/11098]. B r i t i s h companies tend t o submit a c e r t i f i c a t e 
f r om the S e c r e t a r y of Companies of the town where the company's 
seat i s l o c a t e d ("Conarpo L i m i t e d " s u b m i t t e d t h i s document from 
the S e c r e t a r y of Companies of C a r d i f f ) . 
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[ 6 6 ] G i a n n i t s i s [ o p . c i t . , pp.59-95] notes t h a t the 
c o n d i t i o n s f o r t h e e s t a b l i s h m e n t of f o r e i g n banking companies i n 
Greece are set by a l a r g e number of M i n i s t e r i a l D e c i s i o n s and 
s p e c i a l Laws. The b a s i c r e g u l a t i o n however, i s par.1 A r t i c l e 15 
of Law 876/1979 under which an A r t i c l e c o n c e r n i n g banking 
companies was added i n Law 89/1967. Under t h i s A r t i c l e , a 
f o r e i g n company w i s h i n g t o e s t a b l i s h a branch or an agency i n 
Greece must take t h e p e r m i s s i o n of the Greek Monetary Committee, 
which w i l l d e t e r m i n e the bank's powers, a c t i v i t i e s and 
c o n d i t i o n s o f e s t a b l i s h m e n t . The p e n a l t y f o r b r e a k i n g any of the 
r e g u l a t i o n s of t h e Committee i s the r e c a l l of the r e l e v a n t 
p e r m i s s i o n f o r e s t a b l i s h m e n t of the company i n q u e s t i o n . 

The c o n d i t i o n s f o r the e s t a b l i s h m e n t as w e l l as the general 
s t a t u s of f o r e i g n i n s u r a n c e companies i n Greece i s the s u b j e c t 
of Chapter I I I , A r t i c l e s 20-24 of Law 400/70, which was r e c e n t l y 
m o d i f i e d by a number of Laws. This Law d i s t i n g u i s h e s between EC 
companies and companies of c o u n t r i e s which are not me.mbers of 
the Community. EC companies are p r a c t i c a l l y f r e e t o e s t a b l i s h i n 
Greece, as soon as t h e i r l e g a l f u n c t i o n i n g i n an EC c o u n t r y i s 
proved. Non EC companies must take the r e l e v a n t p e r m i s s i o n of 
the M i n i s t e r of Commerce, whose d e c i s i o n i s p u b l i s h e d i n the 
Government Gazette. 

[ 6 7 ] Greek commercial l e g a l t heory and l e g a l t e x t s 
d i s t i n g u i s h between m a r i t i m e , comn\ercial, i n d u s t r i a l , banking 
companies, i n s u r a n c e , t e c h n i c a l , c o o p e r a t i v e , investment-
p o r t f o l i o companies and f o o t b a l l (soccer) p u b l i c companies 
l i m i t e d by shares. 

[ 6 8 ] I n o r d e r t o emphasise the l a r g e v a r i e t y of companies 
p e r m i t t e d t o e s t a b l i s h i n Greece under Law 89/1957, i t can be 
s t a t e d t h a t b e f o r e S p e c i a l Laws on the estab i i sh.ment of f o r e i g n 
m a r i t i m e companies were passed i n Greece, even m a r i t i m e 
companies adopted the r e g u l a t i o n of Law 89/1967. 

[6 9 ] See Rokas, Introduction to Commercial Law, (1970, 
Sakkoulas, A t h e n s ) , p.3. 

A r t i c l e 4 of the Proposal f o r the Greek Com-mercia 1 Code 
(which has not been passed y e t ) r e g u l a t e s : "Commercial are a l l 
f i n a n c i a l a c t i v i t i e s , whose s u b j e c t i s the p r o d u c t i o n , 
m o d i f i c a t i o n and t h e d i s p o s i t i o n of goods or s e r v i c e s ... c r e d i t 
... or n a v i g a t i o n . " 

[ 7 0 ] K o t s i r i s [Greek Company Law (1989, Sakkoulas, At h e n s ) , 
p.35] r e f e r s t o t h e s u b s t a n t i v e c r i t e r i o n f o r the c l a s s i f i c a t i o n 
o f companies and notes:"...On the s u b s t a n t i v e c r i t e r i o n of the 
" o b j e c t " of the a s s o c i a t i o n one c l a s s i f i e s companies i n a broad 
sense, as commercial or c i v i l companies. Commercial companies 
are those which have as an o b j e c t a "commercial u n d e r t a k i n g " . 
Companies formed t o engage i n "commercial a c t s " or "commercial 
a c t i v i t i e s " such as business are considered as commercial under 
a r t . 1 of Greek Commercial Code. "Commercial a c t s " or "commercial 
a c t i v i t i e s " a re d e f i n e d r e s t r i c t i v e l y by law i n a r t . 2 and 3 of 
Royal Decree of 1835. Commercial companies, d e s i g n a t e d as such 
i n a broad sense because of t h e i r o b j e c t , are the general 
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p a r t n e r s h i p , t h e l i m i t e d p a r t n e r s h i p by shares, the s i l e n t 
p a r t n e r s h i p and the j o i n t s h ip-ownership. C i v i l companies c a r r y 
on a c i v i l o b j e c t , such as f a r m i n g , home l e a s i n g and buying and 
s e l 1 i n g l a n d . " 

[ 7 1 ] M.C.T. FOOTWEAR COMPANY LIMITED seated i n Hong Kong 
and e s t a b l i s h e d i n Greece under Law 89/67 i s a comjnercial 
company, whose a c t i v i t y . i s "general commerce, c o n s t r u c t i o n , 
e x p o r t , i m p o r t , purchase, s a l e and n e g o t i a t i o n of commercial 
m a t e r i a l s , p r o d u c t s of every k i n d and every p l a c e of the 
w o r l d . . . " [ M i n i s t e r i a l D e c i s i o n IE/23636/11093 of February 
1991 ] . 

GAS .AND PETROLEUM LIMITED seated i n L i b e r i a and e s t a b l i s h e d 
i n Greece under Law 89/67 i s a commercial company, whose main 
a c t i v i t y i s the i n t e r n a t i o n a l t r a d e of marine l u b r i c a n t s [ M i n i ­
s t e r i a l D e c i s i o n IE/63515/11094 of February 1991]. 

MIPSO TRADING COMPANY LIMITED i s a commercial company 
seated i n Cyprus, whose a c t i v i t y i s "general t r a d e " [ M i n i s t e r i a l 
D e c i s i o n IE/29545/11097 of May 1991]. 

[ 7 2 ] C o u n c i l of the St a t e 1147/1984 o f f e r s the 
d e t e r m i n a t i o n o f the i n d u s t r i a l e n t e r p r i s e as f o l l o w s : 
" . . . A c c o r d i n g t o these Laws, i n d u s t r i a l i s an e n t e r p r i s e , t h a t 
u s i n g a l a r g e amount of c a p i t a l s , s p e c i a l i z e d machinery and s t a f f 
and e l a b o r a t i n g n a t u r a l or o t h e r m a t e r i a l s , e i t h e r produces new 
pr o d u c t s or improves the a l r e a d y e x i s t i n g ones by improving 
t h e i r q u a l i t y and w i t h the aim t o o f f e r the.m t o f u r t h e r 
i ndus t r i a 1 i za t i o n . " 

[ 7 3 ] SERVICE-MASTER MIDDLE EAST L.T.D. seated i n the Stat e 
of New Jersey i n the U.S.A. and e s t a b l i s h e d i n Greece under Law 
89/67 i s an i n d u s t r i a l company, whose a c t i v i t y i s " c l e a n i n g 
houses, o f f i c e s , h o s p i t a l s and f a c t o r i e s , as w e l l as co n s t r u c ­
t i n g , m a i n t a i n i n g , f u n c t i o n i n g , r e p a i r i n g , d i s t r i b u t i n g and 
s t o r i n g machinery and o t h e r o b j e c t s of the h e a l t h s e c t o r . " 
[ M i n i s t e r i a l D e c i s i o n IE/23316/11099 of May 1991]. 

CONARPO LIMITED seated i n B r i t a i n ( C a r d i f f ) and e s t a b l i s h e d 
i n Greece under Law 89/67 i s a company m a i n l y occupied i n o i l 
i n d u s t r y [ M i n i s t e r i a l D e c i s i o n IE/29303/11100 of May 1991]. 

DAR AL RIYADH INT'L, LIMITED seated i n the B r i t i s h V i r g i n 
I s l a n d s and e s t a b l i s h e d i n Greece under Law 89/67 i s an 
i n d u s t r i a l company, whose a c t i v i t y i s the c o n s t r u c t i o n of 
U n i v e r s i t y campuses, h o s p i t a l s , r a i l w a y s t a t i o n s and oth e r 
p u b l i c b u i l d i n g s [ M i n i s t e r i a l D e c i s i o n IE/52175/11095 of March 
1991] . 

[ 7 4 ] An O p i n i o n of the Legal Council of the M i n i s t r y of 
N a t i o n a l Economy 255/1983 on the es t a b l i s h m e n t of f o r e i g n 
t e c h n i c a l companies i s q u i t e i n t e r e s t i n g f o r t h i s a n a l y s i s , as 
i t s r e g u l a t i o n s may be a p p l i c a b l e here w i t h an analogous 
i n t e r p r e t a t i o n . T h i s d e c i s i o n n o t e s : "...The c h a r a c t e r i z a t i o n of 
the e n t e r p r i s e as t e c h n i c a l d e r i v e s from the document of i t s 
f o r m a t i o n . I t s a c t i v i t y may be proved w i t h every l e g a l mean, 
si n c e the c r u c i a l p o i n t f o r the a p p l i c a t i o n of the law i s the 
a c t i v i t y of the e n t e r p r i s e as t e c h n i c a l . " Moreover, "...the 
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a c t i v i t y o f the company at i t s seat must be proved b e f o r e the 
M i n i s t e r p u b l i s h e s h i s d e c i s i o n . " 

[ 7 5 ] SFM INVESTMENT AND TRADING CO. S.A. "SINTRACO" seated 
i n Panama and e s t a b l i s h e d i n Greece under Law 89/67 i s occupied 
i n "commercial, i n d u s t r i a l and a g r i c u l t u r a l a c t i v i t i e s " 
[ M i n i s t e r i a l D e c i s i o n IE/24662/11096 of March 1991]. 

CONTROL DATA MIDDLE EAST INC. seated i n the S t a t e of 
Minessota of the U.S.A. and e s t a b l i s h e d i n Greece under Law 
89/67 i s occupied i n r e s e a r c h i n the f i e l d of e l e c t r o n i c s and 
e s p e c i a l l y the c o n t r o l and p r o c e s s i n g of d a t a , t r a d e of 
computers and o t h e r r e l a t i v e a c t i v i t i e s [ M i n i s t e r i a l D e c i s i o n 
IE/27749/11098 of May 1991]. 

[ 7 6 ] The Greek l e g i s l a t o r wanted to p r o h i b i t any c o n n e c t i o n 
(even i n d i r e c t ) of the company w i t h coiTmercial a c t i v i t i e s i n 
Greece. To a c h i e v e t h i s , i n the form of the M i n i s t e r i a l 
D e c i s i o n s a p p r o v i n g the e s t a b l i s h m e n t of f o r e i g n companies undei: 
Law 89/67 i t i s s t a t e d t h a t every c o n n e c t i o n or p a r a l l e l o f f e r 
of s e r v i c e s from the branch i t s e l f or i t s f o r e i g n personnel to 
o t h e r forms of e s t a b l i s h m e n t of the mother company i n Greece i s 
p r o h i b i t e d as i l l e g a l , i f the o t h e r e s t a b l i s h m e n t i s p e r m i t t e d 
t o conduct any form of commercial a c t i v i t y w i t h i n the boundaries 
of t he Greek s t a t e . The two e s t a b l i s h m e n t s are p r o h i b i t e d from 
h a v i n g any " r e l a t i o n , dependence or c o o p e r a t i o n , same seat or 
a c c o u n t i n g books". 

[7 7 ] G i a n n i t s i s [Foreign banks in Greece, (1982, Gutemberg, 
A t h e n s ) , p.106] r e f e r s t o the p o l i c y of the d i c t a t o r s h i p 
c o n c e r n i n g f o r e i g n companies as " b r i d g e - p o l i c y " , e x p l a i n i n g t h a t 
Greece's i n t e n t i o n was t o p l a y the r o l e of a b r i d g e u n i t i n g the 
markets of the West w i t h the ones of the Middle East. 

[7 8 ] A c c o r d i n g t o the t e x t of the Law, the p e t i t i o n f o r the 
company's e s t a b l i s h m e n t must be submitted t o the S e r v i c e of 
F o r e i g n C a p i t a l s of the M i n i s t r y of C o o r d i n a t i o n . This M i n i s t r y , 
however,ceased t o e x i s t i n 1985 and i t s r e s p o n s i b i l i t i e s were 
t r a n s f e r r e d t o v a r i o u s M i n i s t r i e s . The S e r v i c e of Foreign 
C a p i t a l s was s p e c i f i c a l l y t r a n s f e r r e d t o the M i n i s t r y of 
N a t i o n a l Economy and as a department of t h i s M i n i s t r y c o n t i n u e s 
t o e x i s t and f u n c t i o n i n the same way i t d i d when Law 89/67 was 
passed. Consequently, the p e t i t i o n of the companies must be 
addressed t o the Greek " M i n i s t r y of N a t i o n a l Economy, Service of 
F o r e i g n C a p i t a l s " . 

[ 7 9 ] A c c o r d i n g t o Megglidou [ o p . c i t , p.207] t h i s r e g u l a t i o n 
i s set f o r the p r o t e c t i o n of the Greek S t a t e i n case t h a t the 
f o r e i g n company or i t s personnel breaks the s t i p u l a t i o n s of the 
Greek law. 

[ 8 0 ] The amount o f money s t a t e d i n the bank's s u r e t y s h i p i s 
determined by M i n i s t e r i a l D e c i s i o n s . I n 1991 t h i s amount i s 
determined t o be $50,000 (USA). 

[8 1 ] I t must be mentioned here, t h a t a f t e r the Prime 
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M i n i s t e r ' s D e c i s i o n Y 1201/5.10.90 c o n c e r n i n g the d e t e r m i n a t i o n 
of t he r e s p o n s i b i l i t i e s of .the .Deputy M i n i s t e r of N a t i o n a l 
Economy, b o t h the M i n i s t e r and the Deputy M i n i s t e r of N a t i o n a l 
Economy have the a u t h o r i t y t o approve or r e j e c t the p e t i t i o n of 
f o r e i g n companies f o r t h e i r e s t a b l i s h m e n t i n Greece. 

[ 3 2 ] Megglidou [ o p . c i t . , p.207] s t a t e s t h a t a f t e r the pub­
l i c a t i o n of the M i n i s t e r i a l D e c i s i o n i n the Government Gazette 
o t h e r p r i v i l e g e s may be a t t r i b u t e d t o s p e c i f i c companies a f t e r 
the r e l e v a n t D e c i s i o n of the M i n i s t e r . 

[ 8 3 ] D e c i s i o n of the C o u n c i l of the S t a t e 3289/1980 
r e g u l a t e s : " . . ..According t o the r e l e v a n t s t i p u l a t i o n s , which were 
passed t o i n s u r e not o n l y the safe and sure p u b l i c a t i o n of the 
a d m i n i s t r a t i v e a c t s , but m a i n l y the r e a l i s a t i o n of the 
C o n s t i t u t i o n a l p r i n c i p l e of the c l e a r a c t i o n of the S t a t e f o r 
the d e c l a r a t i o n of i t s a c t s t o i t s c i t i z e n s , whose l e g a l s t a t u s 
they a f f e c t , the time of the p u b l i c a t i o n i n the Government 
Gazette i s c o n s i d e r e d t o be not the date p r i n t e d on the Gazette, 
i n f a v o u r of which e x i s t s o n l y r e b u t t a b l e presumption of 
a u t h e n t i c i t y , but the d a t e , when the Gazette was r e a l l y and 
t r u l y r e l e a s e d f o r c i r c u l a t i o n . " 

[ 8 4 ] The Legal Advice of the M i n i s t r y of Commerce (by 
A r g i r o p o u l o s S t . ) 1027/1983, r e g u l a t e s : " . . . t h e com.pany' s aim 
must be an i n s u l t t o the Greek p u b l i c o r d e r " . 

[ 8 5 ] Because t h i s c l a u s e c o u l d o f f e r the Greek a u t h o r i t i e s 
an excuse, a l b e i t l a w f u l , f o r the p r o h i b i t i o n of the 
e s t a b l i s h m e n t of any company non grata i n Greece on the grounds 
t h a t the company's o b j e c t i v e s c o n t r a d i c t one of the thousands of 
e x i s t i n g Greek laws, the Athens Court of Appeal 946/71 has r u l e d 
t h a t the term " u n l a w f u l " i n A r t i c l e 33 of the Greek C i v i l Code 
sh o u l d be " s t r i c t l y " i n t e r p r e t e d . 

[ 8 6 ] T h i s p e r m i s s i o n must be g i v e n b e f o r e the e s t a b l i s h m e n t 
of t he company's o f f i c e , branch or agency. 

[ 8 7 ] The problem becomes more complex and s e r i o u s , i f one 
bares i n mind t h a t the c a t e g o r y of c o m m e r c i a l / i n d u s t r i a l 
companies under Law 89/67 i s e x t r e m e l y broad, i n c l u d i n g a l l 
types of companies whose a c t i v i t y i s comjnercial, i n d u s t r i a l or 
something i n between. I n a d d i t i o n , p u b l i c companies l i m i t e d by 
shares are f i n a n c i a l l y the most p o w e r f u l type of companies, 
which makes them the most l i k e l y t o p l a n supplementary 
e s t a b l i s h m e n t o u t s i d e of the s t a t e of t h e i r s e a t . 

[ 8 8 ] Simandiras [General Principles of Civil Law, 3rd e d i ­
t i o n , Semivolume A, (1980, Sakkoulas, A t h e n s ) , p.91] s t a t e s : 
"...The a b o l i t i o n o f the law may be c a t e g o r i c a l or s i l e n t . Cate­
g o r i c a l i s t h e a b o l i t i o n of the law, when the newer law i n c l u d e s 
a s p e c i a l A r t i c l e , which s t a t e s t h a t the o l d e r law i s a b o l i s h e d 
(o r m o d i f i e d ) . S i l e n t i s the a b o l i t i o n of the law, when the 
c o n t e n t of the new law i n d i c a t e s the w i l l of the l e g i s l a t o r t o 
a b o l i s h the p r e v i o u s l y a p p l i c a b l e law [ P l e n a r y Supreme Court 
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310/1965], o r when the newer law i s opposed, or i n c o m p a t i b l e to 
the o l d e r one. T h i s i s the case, when the newer law r e g u l a t e s 
t h e same i s s u e e i t h e r e x c l u s i v e l y or i n a way c o m p l e t e l y 
d i f f e r e n t f rom t h e p r e v i o u s law [Supreme Court 558/1969]. 
However, when t h e newer law does not c a t e g o r i c a l l y a b o l i s h an 
o l d e r one, the i s s u e of the e x t e n t of the abolishment of the 
o l d e r law i s a m a t t e r of i n t e r p r e t a t i o n . " I t should be noted 
t h a t i n B r i t i s h law t h i s i s known as "express" or " i m p l i e d 
r e p e a l of a s t a t u t e " . 

[ 8 9 ] G e o r g i a d i s - S t a t h o p o u l o s Civil Code, General Princi­
ples, (1978, Sakkoulas, A t h e n s ) , pp.7-8] note: "...Newer general 
law does not a b o l i s h the o l d e r but s p e c i a l law (lex posterior 
general is non derogat legi priori speciali). Then a g a i n , i t i s a 
m a t t e r of i n t e r p r e t a t i o n whether t h i s p r i n c i p l e i s a p p l i e d i n 
each case or not [Supreme Court 221/48, 661/51]". 

[ 9 0 ] The M i n i s t e r i a l D e c i s i o n s a p p r o v i n g the company's 
e s t a b l i s h m e n t under Law 89/57 c l e a r l y p r o h i b i t not o n l y the 
d i r e c t , but a l s o the i n d i r e c t involvement e i t h e r of the company 
i t s e l f or i t s s t a f f i n any k i n d of commercial a c t i v i t y or t r a d e 
w i t h i n the b o u n d a r i e s of the Greek s t a t e . 

[ 9 1 ] J u l i a n M a i t l a n d - W a l k e r , i n the Guide to European Com­
pany Laws (1993, Sweet and Maxwell, London, p.189) notes t h a t : 
" O f f i c e s o p e r a t i n g under the s t a t u s of Law 89/67 enjoy c e r t a i n 
b e n e f i t s , f o r example, they are exempted from Greek taxes, they 
may keep t h e i r books i n a f o r e i g n language, they may import f r e e 
of custom d u t i e s and o t h e r charges a l l necessary o f f i c e 
equipment and p r i v a t e cars of i t s f o r e i g n employees, who are 
a l s o e n t i t l e d t o o b t a i n work p e r m i t s r e g a r d l e s s of t h e i r 
nat i o n a l i t y e t c " . 

[ 9 2 ] Even i n the p e r i o d of the d i c t a t o r s h i p , which was 
c h a r a c t e r i z e d by i n s t a b i l i t y and h e s i t a t i o n on b e h a l f of 
f o r e i g n e r s t o i n v e s t i n Greece, the number of f o r e i g n co.mpanies 
e s t a b l i s h i n g a branch or an agency under Law o3/67 was impres­
s i v e . A c c o r d i n g t o Megglidou [ o p . c i t . , p.207] the f i n a n c i a l 
press e s t i m a t e d t h a t many hundreds of companies had a l r e a d y 
e s t a b l i s h e d i n Greece by 1971. 

Furthermore, from my r e s e a r c h i n the Government Gazette, 
where the M i n i s t e r i a l D e c i s i ons approving the e s t a b l i s h m e n t o 
companies are p u b l i s h e d , the number of f o r e i g n companies 
e s t a b l i s h i n g i n Greece under Law 89/67 i s s t a g g e r i n g ( a t l e a s t 
two a p p r o v a l s are p u b l i s h e d d a i l y i n the Issue of the Government 
G a z e t t e ) . 

[ 9 3 ] For f u r t h e r a n a l y s i s of the Greek regime on e x p o r t of 
c a p i t a l , see c h a p t e r 3. For f u r t h e r a n a l y s i s on the l e g a l v a l u e 
of a d m i n i s t r a t i v e a c t s and t h e i r r e l a t i o n s h i p w i t h lavsfs, see 
appendix 1. 

[ 9 4 ] P e r a k i s [ o p . c i t . , p.442] notes t h a t the e s t a b l i s h m e n t 
of s u b s i d i a r i e s i s r e g u l a t e d by a r t i c l e 42 of Law 2190/1920, 
a l t h o u g h the e s t a b l i s h m e n t of f o r e i g n companies i n Greece i s 
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s t i p u l a t e d by a r t i c l e 50 of the Law. 
Pamboukis [ o p . c i t . , p.25] on the o t h e r hand c o n s i d e r s the 

a c q u i s i t i o n o f dominant i n f l u e n c e over a Greek p u b l i c company 
l i m i t e d by shares ( t h r o u g h the a c q u i s i t i o n of shares) by a 
f o r e i g n company, as a form of e s t a b l i s h m e n t of the f o r e i g n com­
pany i n Greece, which must be r e g u l a t e d by a r t i c l e 50. 

[ 9 5 ] See Rokas, o p . c i t . , 1990, p.183. 

[ 9 6 ] The l a s t two c o n d i t i o n s are added by K o t s i r i s i n Greek 
Company Law, (1989, Sakkoulas, A t h e n s ) , p.79. 

[ 9 7 ] T h i s view i s a l s o supported by Mihal o p o u l o s ["Protec­
t i o n of c r e d i t o r s of s u b s i d i a r y companies", (1981) 32 EED, 
pp.33-41, 356] and Rokas, o p . c i t . , 1990. p.183]. 

[ 9 8 ] See Rokas, o p . c i t . , 1990, p.16. 

[ 9 9 ] See Pamboukis, Introduction of a Pic to a multi-natio­
nal group, (1989, Sakkoulas, T h e s s a l o n i k i ) , p.25. 

[100] Kiandos [ o p . c i t . , p.51] j u s t i f i e s the s u b j e c t i o n of 
s u b s i d i a r i e s t o Greek law, by n o t i n g t h a t they are l e g a l l y inde-
pendant o f t h e i r p a r ent companies. Consequently, they should be 
c o n s i d e r e d ( l e g a l l y ) Greek companies. 

[101] The n o t a r y document i s w r i t t e n by a q u a l i f i e d n o t a r y , 
who v e r i f i e s the t r u t h of the document's c o n t e n t , c a l l s the 
i n t e r e s t e d p a r t i e s , reads the content of the document t o them 
and ( a f t e r the s i g n i n g of the document) keeps the o r i g i n a l i n 
h i s a r c h i v e and has the a u t h o r i t y t o g i v e c e r t i f i e d copies to 
a l l who a r e i n t e r e s t e d . Thus, the content of the document can 
not be a l t e r e d and i t s c o n t e n t and date of s i g n i n g can not be 
argued. A l t h o u g h the n o t a r y must prevent the p a r t i e s from making 
any k i n d of l e g a l e r r o r s , the p a r t i e s are a l s o r e p r e s e n t e d by an 
at t o r n e y . 

[102] A c c o r d i n g t o a r t . 1 of L e g i s l a t i v e Decree 4014/1959, 
the Greek s t a t e can be a l l o w e d t o form a company by i t s e l f . How­
ever, a p e r m i t t i n g M i n i s t e r i a l D e c i s i o n i s necessary. 

[103] The company's A r t i c l e s of A s s o c i a t i o n i n c l u d e : 
a. the name of the company; 
b. the aim of the company; 
c. i t s d u r a t i o n ( p r e v a i l i n g v i e w ) ; 
d. the seat o f the company; 
e. the amount of the share c a p i t a l ; 
f . d e t a i l s on the company's shares (number, w o r t h , t y p e ) ; 
g. the i d e n t i t y of the company's founders. 

[104] The e x t e n t of t h i s c o n t r o l has been an issue repea­
t e d l y d i s c u s s e d b o t h i n t h e o r y and i n p r a c t i c e . Two o p i n i o n s 
have been produced. I t i s suggested t h a t the s t a t e a d m i n i s t r a ­
t i o n has t h e power t o c o n t r o l both the company's l e g a l i t y ( i . e . 
the c o m p l e t i o n of the l e g a l a c t s r e q u i r e d f o r i t s l e g a l forma-
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t i o n ) , as w e l l as i t s expediency ( i . e . i t s aim and i t s compa­
t i b i l i t y w i t h the Greek market i n g e n e r a l ) . Those opposed to the 
c o n t r o l of the company's expediency s t a t e t h a t the a d m i n i s t r a ­
t i o n has no a u t h o r i z a t i o n t o c o n t r o l whether the company play s a 
p o s i t i v e r o l e i n the development of the Greek economy, or i t s 
c a p i t a l i s s u f f i c i e n t f o r the c o m p l e t i o n of i t s a i m ) . They 
b e l i e v e , t h e r e f o r e , t h a t the a d m i n i s t r a t i o n has the l e g a l o b l i ­
g a t i o n t o g i v e i t s p e r m i s s i o n f o r the f o r m a t i o n of the company, 
p r o v i d e d t h a t the l a t t e r was l e g a l l y formed. 

Law 2190/1920 adopts the "mixed a d m i n i s t r a t i v e system", 
a c c o r d i n g t o which a u t h o r i z a t i o n i s necessary f o r the company's 
l e g a l f o r m a t i o n , but the a d m i n i s t r a t i o n c o n t r o l s o n l y the lega­
l i t y of the com.pany [ D a g t o g l o u , Legal Tribune 1979, p. 1 555 ] . I n 
c e r t a i n cases, however, the a d m i n i s t r a t i o n may judge on the 
expediency [Rokas, 1990, p.112] of the company's s t a t u t e s 
( f o r example banks, insurance companies and r e a l e s t a t e 
a g e n c i e s ) . 

[ 1 0 5 ] I f the a d m i n i s t r a t i o n r e j e c t s or r e f u s e s t o answer t o 
the company's a p p l i c a t i o n , the company can appeal to the C o u n c i l 
of the S t a t e . A c c o r d i n g t o precedents of the C o u n c i l of the 
S t a t e , the a d m i n i s t r a t i o n c o n t r o l s the f o r m a l and s u b s t a n t i a l 
l e g a l i t y of the r e g u l a t i o n s of the company's A r t i c l e s [413/1950, 
3167/1968]. 

[106] Even p u b l i s h e d r e g u l a t i o n s are a d m i s s i b l e 15 days 
a f t e r t h e i r p u b l i c a t i o n , i f t h i r d p a r t i e s can prove t h a t they 
c o u l d not p o s s i b l y l e a r n about them e a r l i e r [ a r t . 7b, p a r . 1 3 ] . 
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CHAPTER 2 

FREEDOM OF ESTABLISHMENT 

I n t r o d u c t i o n 

. \ f t e r examining the c o n d i t i o n s f o r the e s t a b l i s h m e n t of 

f o r e i g n companies i n Greece, we s h a l l now proceed t o di s c u s s the 

problems of r e c o g n i t i o n and e s t a b l i s h m e n t under EC law. 

The freedom of e s t a b l i s h m e n t of companies from one EC 

member s t a t e t o another i s e x p r e s s l y d e a l t w i t h by A r t i c l e s 

52-58 of the T r e a t y of Rome. The basis of the freedom of 

e s t a b l i s h m e n t l i e s i n A r t i c l e 7 of the T r e a t y of Rome, which 

p r o h i b i t s "any d i s c r i m i n a t i o n due t o n a t i o n a l i t y " . I t i s thus 

s t i p u l a t e d t h a t t h e c o n d i t i o n s under which a company of one EC 

member s t a t e can e s t a b l i s h i n another must not d i f f e r from the 

c o n d i t i o n s imposed by the r e l e v a n t n a t i o n a l law t o domestic 

compan i e s . 

Equal t r e a t m e n t of f o r e i g n and domestic companies w i t h i n 

the EC i n c l u d e s not o n l y the companies' freedom of e s t a ­

b l i s h m e n t , but a l s o t h e i r r e c o g n i t i o n as l e g a l e n t i t i e s . Indeed, 

freedom of e s t a b l i s h m e n t of f o r e i g n companies would be 

meaningless i f these companies were not re c o g n i z e d i n the host 

( r e c e i v i n g ) c o u n t r y . I n such a case, the unrecognized company 

would have t he r i g h t t o e s t a b l i s h f r e e l y i n another EC member 
s t a t e , but t h i s r i g h t would lack p r a c t i c a l c o n t e n t , as the 
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company w o u l d n o t have a l e g a l p e r s o n a l i t y [ 1 ] , i . e . i t w o u l d be 

n o n - e x i s t e n t as f a r as t h e r e c e i v i n g c o u n t r y ' s n a t i o n a l law was 

c o n c e r n e d . On t h e o t h e r hand, i f t h e h o s t c o u n t r y i s w i l l i n g t o 

r e c o g n i z e l e g a l e n t i t i e s as s u c h , one has t o d e t e r m i n e t h e l e g a l 

s y s t e m a p p l i e d t o t h e company ( i t s ieA' fori) w h i c h s h a l l a l s o 

d e t e r m i n e t h e company's i n t e r n a l f u n c t i o n i n g and e x t e r n a l 

r e l a t i o n s w i t h t h i r d p a r t i e s . 

The a i m o f t h i s c h a p t e r i s t o c l a r i f y t h e c o n d i t i o n s f o r 

r e c o g n i t i o n and e s t a b l i s h m e n t o f f o r e i g n companies u n d e r EC law, 

as w e l l as t o a s s e s s w h e t h e r Greece (an EC member s t a t e ) has 

c o m p l i e d w i t h EC l e g i s l a t i o n . I n o r d e r t o do so, we s h a l l 

compare Greek law (as p r e s e n t e d i n o u r C h a p t e r 1) and EC 

l e g i s l a t i v e t e x t s . T h i s a n a l y s i s i s p a r t i c u l a r l y germane, 

because o f t h e l a c k o f t h o r o u g h t h e o r e t i c a l r e s e a r c h i n t h i s 

p a r t i c u l a r f i e l d o f EC law [ 2 ] , and more i m p o r t a n t l y because o f 

t h e l a c k o f r e l e v a n t p r e c e d e n t s o f t h e ECJ. 

I n v i e w o f t h e f a c t t h a t r e c o g n i t i o n i s r e a l l y a p r e r e ­

q u i s i t e o f t h e f r e e d o m o f e s t a b l i s h m e n t , t h e f i r s t p a r t o f t h i s 

c h a p t e r s h a l l e x amine t h e p r e s e n t l e g a l s t a t u s f o r t h e r e c o ­

g n i t i o n o f f o r e i g n companies u n d e r EC law, whereas t h e second 

p a r t s h a l l d e a l w i t h t h e a n a l y s i s o f t h e f r e e d o m o f 

e s t a b l i s h m e n t i t s e l f . 

RECOGNITION OF FOREIGN COMPANIES 

B a s i c P r i n c i p l e s on R e c o g n i t i o n 

I n a l l EC member s t a t e s p r e v a i l s t h e t h e o r y o f i p s o jure 



-59-

r e c o g n i t i o n o f f o r e i g n c o m p a n i e s . Thus, t h e minimum r e q u i r e m e n t 

i n EC c o u n t r i e s f o r _"a company t o e x i s t and f u n c t i o n i s a 

document o f i n c o r p o r a t i o n " [ 3 ] . 

The i s s u e o f t h e d e t e r m i n a t i o n o f t h e law und e r w h i c h 

r e c o g n i t i o n i s t o be made, however, i s s t i l l i n d e b a t e . W i t h i n 

t h e EC (as w e l l as i n i n t e r n a t i o n a l l e g a l t h e o r y ) t h e r e a r e two 

t h e o r i e s : t h e t h e o r y o f t h e siege reel and t h e t h e o r y o f 

i n c o r p o r a t i o n [ 4 ] . I n o r d e r t o i d e n t i f y , w h i c h one f o r m s t h e 

b a s i s o f EC l e g a l t h e o r y and l e g i s l a t i o n , i t i s e s s e n t i a l t h a t 

we f i r s t l o o k c l o s e r a t b o t h t h e o r i e s i n an a t t e m p t t o i d e n t i f y 

t h e i r e l e m e n t s ( i f a n y ) i n t h e r e l e v a n t t e x t s . The t h e o r y o f 

t h e siege reel has a l r e a d y been a n a l y s e d i n t h e f i r s t c h a p t e r on 

Greek law. However, we must r e f e r t o t h e t h e o r y as a p p l i e d i n 

o t h e r EC member s t a t e s . 

The T h e o r y o f t h e Siege Reel as A p p l i e d i n t h e EC 

An o v e r w h e l m i n g m a j o r i t y o f c o n t i n e n t a l c o u n t r i e s a d o p t t h e 

t h e o r y o f t h e siege reel [ 5 ] , a c c o r d i n g t o w h i c h t h e com­

pany's lex fori i s t h e law o f t h e s t a t e where t h e company's s e a t 

o r m a i n o f f i c e i s l o c a t e d . The p r o b l e m a r i s i n g a t t h i s p o i n t i s 

t h e d e t e r m i n a t i o n o f t h e company's " s e a t " . S e v e r a l c r i t e r i a have 

been u s e d , s u g g e s t i n g t h a t t h e company's siege reel i s t h e l o ­

c a t i o n w h e r e : 

a. t h e b a s i c d e c i s i o n s on t h e company's o p e r a t i o n and 

f u n c t i o n i n g a r e r e a c h e d ; 
b. t h e b a s i c g u i d e l i n e s and o r d e r s f o r o p e r a t i o n and 
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f u n c t i o n i n g a r e p r o d u c e d [ 6 ] ; 

c. t h e management o f t h e company i s l o c a t e d , i . e . where t h e 

m e e t i n g s o f t h e company's b o a r d o f d i r e c t o r s t a k e p l a c e , o r 

where t h e s h a r e h o l d e r s ' g e n e r a l m e e t i n g s o c c u r , o r where t h e 

s i n g l e c o n t r o l l i n g s h a r e h o l d e r r e s i d e s [ 7 ] . 

Some l e g a l e x p e r t s have a t t e m p t e d t o p r o d u c e one s i n g l e 

c r i t e r i o n , w h i c h c o u l d s u c c e s s f u l l y d e t e r m i n e t h e companies' 

siege reel. Commenting on t h e f u t i l i t y o f such e f f o r t s , K r i s p i s 

[ 8 ] n o t e s t h a t t h e s e a t o f t h e company i s n o t a l e g a l t e r m , but 

a q u e s t i o n o f f a c t . I n t h i s sense, one can n o t p o s s i b l y p r o d u c e 

any s i n g l e c r i t e r i o n . The d e t e r m i n a t i o n o f a company's s e a t can 

be a c h i e v e d o n l y a f t e r r e l e v a n t e v i d e n c e , a p p l i c a b l e o n l y t o 

t h a t p a r t i c u l a r c a s e , i s s u b m i t t e d t o t h e r e s p e c t i v e c o u r t . 

I t s h o u l d be m e n t i o n e d , however, t h a t v e r y r e c e n t l y a new 

a d v a n c e d v e r s i o n o f t h e t h e o r y o f t h e siege reel has emerged i n 

F r a n c e ; t h e t h e o r y o f t h e s i e g e social. A c c o r d i n g t o t h i s 

t h e o r y two c r i t e r i a s h o u l d a p p l y . These a r e : 

a. a b a s i c c r i t e r i o n : t h e r e a l s e a t ; and 

b. a c o r r e c t i v e c r i t e r i o n : c o n t r o l . 

C o n s e q u e n t l y , t h e siege social o f a company i s t h e p l a c e 

w here: 

a. t h e company's a d m i n i s t r a t i v e o r g a n s meet; and 

b. a l l n e c e s s a r y d e c i s i o n s f o r t h e a c h i e v e m e n t o f t h e 

company's a i m a r e t a k e n . 

J a d a u d and P l a i s a n t [ 9 ] p o i n t t o an a d d i t i o n a l c r i t e r i o n : 

t h a t t h e company must a l s o have a " f i n a n c i a l bond" w i t h t h e 

r e l e v a n t n a t i o n a l c o m m u n i t y . The n o t i o n o f t h e f i n a n c i a l bond i s 
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a l s o f o u n d i n A r t i c l e 58 o f t h e T r e a t y o f Rome u n d e r t h e t e r m o f 

but lucratif. 

The t h e o r y o f t h e s e a t has s e v e r a l a d v a n t a g e s compared t o 

t h e o t h e r t h e o r i e s i n p r i v a t e i n t e r n a t i o n a l law. A c c o r d i n g t o 

B o u k o u r a s i t s u c c e e d s i n d i s t i n g u i s h i n g between a company's 

f o r m a l and i t s r e a l s e a t , t h a t i s between t h e l o c a t i o n where a 

company has r e g i s t e r e d and t h e p l a c e where l e g a l , f i n a n c i a l o r 

o t h e r c o n t r o l i s e x e r c i s e d . By d o i n g so, i t p r e v e n t s t h e company 

f r o m e x p l o i t i n g t h e b e n e f i c i a l r e g i s t r a t i o n r e g u l a t i o n s o f one 

c o u n t r y by f o r m a l l y r e g i s t e r i n g t h e r e and t h e n f u n c t i o n i n g i n 

a n o t h e r c o u n t r y w i t h b e n e f i c i a l e s t a b l i s h m e n t c o n d i t i o n s . 

E s s e n t i a l l y , i t p r e v e n t s a s i t u a t i o n where a company w o u l d e n j o y 

t h e p r i v i l e g e s o f each s y s t e m w i t h o u t b e i n g s u b m i t t e d t o t h e 

c o u n t e r b a l a n c i n g o b l i g a t i o n s ( t a x a t i o n e t c . ) o f e i t h e r o f t h e 

two [ 1 0 ] . 

However, t h e t h e o r y o f t h e s e a t may l e a d t o t o t a l c haos, as 

i t i s i m p o s s i b l e t o p r e d i c t e i t h e r t h e manner o f t h e t h e o r y ' s 

p r a c t i c a l a p p l i c a t i o n o r t h e p r o p e r i n t e r p r e t a t i o n o f t h e " s e a t " 

i n each n a t i o n a l law. S i n c e no p r e c i s e c r i t e r i o n can be 

p r o d u c e d , each n a t i o n a l law may l o c a t e t h e company's s e a t i n a 

p l a c e d i f f e r e n t f r o m t h e one s e l e c t e d by o t h e r n a t i o n a l l a w s . 

C o n s e q u e n t l y , t h e company may end up h a v i n g s e v e r a l d i f f e r e n t 

s e a t s d e p e n d i n g on t h e r e q u i r e m e n t s o f each n a t i o n a l law. 

M o r e o v e r , a company i n c o r p o r a t e d i n one s t a t e and e s t a b l i s h e d i n 

a n o t h e r may have t o c o m p l y w i t h two d i f f e r e n t l a w s , t h e law o f 

t h e s t a t e o f i t s i n c o r p o r a t i o n and t h e law o f t h e s t a t e o f 

r e c e p t i o n . I f t h e company has n o t c o m p l i e d w i t h one o f t h e two 
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l a w s , i t w o u l d be c o n s i d e r e d n o n - e x i s t e n t i n t h e o t h e r s t a t e . -

The Theory of Incorporat ion 

Common law l e g a l s y s t e m s a d o p t t h e t h e o r y o f i n c o r p o r a t i o n , 

a c c o r d i n g t o w h i c h t h e lex fori o f a l e g a l p e r s o n d e r i v e s f r o m 

t h e law o f t h e j u r i s d i c t i o n where t h e company was i n c o r p o r a t e d . 

S i n c e t h e c o u n t r y o f t h e company's i n c o r p o r a t i o n and t h e one o f 

i t s d o m i c i l e a r e i d e n t i c a l a c c o r d i n g t o E n g l i s h Law [ 1 1 ] , t h i s 

t h e o r y i s a l s o known as t h e t h e o r y o f d o m i c i l e . I t s h o u l d be 

m e n t i o n e d h e r e t h a t t h e t h e o r y o f d o m i c i l e does n o t r e l a t e i n 

any way t h e d o m i c i l e o f t h e company's members ( s h a r e - h o l d e r s 

e t c . ) , t o t h e d o m i c i l e o f t h e company as a l e g a l e n t i t y ( w h i c h 

d e t e r m i n e s t h e company's lex fori as w e l l as t h e s y s t e m a p p l i e d 

f o r t h e company's r e c o g n i t i o n ) . The t h e o r y o f i n c o r p o r a t i o n a l s o 

p r e v a i l s i n Denmark and t h e N e t h e r l a n d s . I t i s a p p l i e d i n Greece 

t o o , b u t o n l y i n l i m i t e d c i r c u m s t a n c e s and o n l y i f t h e law 

e x p r e s s l y p r o v i d e s so [ 1 2 ] . 

The m a i n a d v a n t a g e o f t h e t h e o r y o f i n c o r p o r a t i o n (compared 

w i t h t h e siege reel d o c t r i n e ) l i e s i n t h e p r e c i s e and c l e a r c r i ­

t e r i o n f o r d e t e r m i n i n g t h e companies' lex fori: t h e law o f t h e 

c o u n t r y , w h ere t h e company's i n c o r p o r a t i o n t o o k p l a c e . S i n c e t h e 

i n c o r p o r a t i o n o f a company t a k e s p l a c e i n one c o n c r e t e l o c a t i o n , 

i t can n o t be a r g u e d e i t h e r t h a t t h e i n c o r p o r a t i o n d i d n o t 

a c t u a l l y t a k e p l a c e , o r t h a t i t o c c u r r e d i n a l o c a t i o n d i f f e r e n t 

f r o m t h e c o u n t r y i n whose j u r i s d i c t i o n t h e company was 

i n c o r p o r a t e d . Thus, t h e phenomenon o f f o r e i g n companies b e i n g 
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c o n s i d e r e d e i t h e r n o n - e x i s t e n t o r i m p e r f e c t l y f o u n d e d i s unknown 

t o l e g a l s y s t e m s a p p l y i n g t h e t h e o r y o f i n c o r p o r a t i o n . M o r e o v e r , 

t h e company i t s e l f i s a s s u r e d a b o u t i t s v a l i d i t y and l e g a l 

f o u n d a t i o n i n w h i c h e v e r c o u n t r y o f t h e w o r l d i t w i s h e s t o 

e s t a b l i s h . The l i b e r a l i s m o f t h e t h e o r y o f i n c o r p o r a t i o n i s 

p r o f o u n d and i t r e a l l y comes as no s u r p r i s e t o d i s c o v e r t h a t i t 

i s a p p l i c a b l e i n c o u n t r i e s w i t h a l o n g - s t a n d i n g c o m m e r c i a l 

m a r i t i m e t r a d i t i o n , w hereas t h e p r o t e c t i o n i s t t h e o r y o f t h e s e a t 

i s e n c o u n t e r e d i n c o u n t r i e s w i t h a more m e r c a n t i l i s t t r a d i t i o n . 

The d i f f e r e n t t h e o r i e s , c o n c e r n i n g t h e r e c o g n i t i o n o f f o ­

r e i g n c o m p a n i e s , have c a u s e d many d i f f i c u l t i e s i n i n t e r n a t i o n a l 

t r a d e . The e x i s t e n c e o f two c o n t r a d i c t i n g t h e o r i e s w h i c h may 

r e s u l t t o a c o u n t r y ' s r e f u s a l o f r e c o g n i t i o n , e s s e n t i a l l y con­

t r a d i c t s t h e v e r y n o t i o n o f a Common M a r k e t . For t h i s r e a s o n , 

t h e E uropean c o u n t r i e s a t t e m p t e d t o a g r e e on t h e m u l t i l a t e r a l 

a p p l i c a t i o n o f a s i n g l e c o n c r e t e s y s t e m o f r e c o g n i t i o n , f i r s t 

s o u g h t i n t h e 1956 Hague C o n v e n t i o n on t h e M u t u a l r e c o g n i t i o n o f 

Companies and t h e 1963 B r u s s e l s C o n v e n t i o n o f M u t u a l R e c o g n i t i o n 

o f Companies and L e g a l E n t i t i e s . 

The 1956 Hague C o n f e r e n c e 

The need f o r a m u l t i l a t e r a l agreement on t h e c o n d i t i o n s f o r 

r e c o g n i t i o n o f f o r e i g n companies as l e g a l e n t i t i e s became more 

p r e s s i n g a f t e r t h e Second W o r l d War, when comm.ercial and 

f i n a n c i a l r e l a t i o n s h i p s were b e i n g r e b u i l t . I n t e r n a t i o n a l t r a d e 

was c o n s i d e r e d e s s e n t i a l f o r t h e weak p o s t w a r European 
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e c o n o m i e s . I t was i n t h e f i r s t p o s t w a r s e s s i o n o f t h e Hague 

C o n f e r e n c e on P r i v a t e I n t e r n a t i o n a l Law [ 1 3 ] i n 1951 [ 1 4 ] , t h a t 

t h e i s s u e o f t h e r e c o g n i t i o n o f f o r e i g n c o m p a n i e s , a s s o c i a t i o n s 

and f o u n d a t i o n s as l e g a l e n t i t i e s was d i s c u s s e d . A d r a f t Con­

v e n t i o n was a d o p t e d and f i n a l l y s i g n e d i n 1956. A l t h o u g h t h e 

Hague C o n f e r e n c e i s n o t y e t i n f o r c e [ 1 5 ] , t h e p a r t i c i p a t i o n o f 

t h e v a s t m a j o r i t y o f EC c o u n t r i e s [ 1 6 ] makes a b r i e f a n a l y s i s o f 

i t s r e g u l a t i o n s n o t e w o r t h y , because i t r e f l e c t s t h e g e n e r a l 

d e s i r e f o r n o n - d i s c r i m i n a t i o n between f o r e i g n and d o m e s t i c 

companies (a d e s i r e c l e a r l y e x p r e s s e d i n A r t . 7 EEC) and p u t s 

f o r w a r d t h e d i f f e r e n t v i e w s on t h e r e c o g n i t i o n o f f o r e i g n 

c o mpanies ( w h i c h a r e t o be f o u n d u n a l t e r e d i n t h e 1963 European 

C o n v e n t i o n ) . The i m p o r t a n c e o f t h e Hague C o n v e n t i o n l i e s more 

w i t h t h e f a c t t h a t r e l e v a n t i s s u e s were f i n a l l y p u t f o r w a r d , 

t h a n w i t h t h e a c t u a l r e s u l t s o f t h e m e e t i n g . 

F o r e i g n c o m p a n i e s [ 1 7 ] , a s s o c i a t i o n s and f o u n d a t i o n s [ 1 3 ] 

a r e r e c o g n i z e d as l e g a l e n t i t i e s by t h e c o n t r a c t i n g c o u n t r i e s , 

p r o v i d e d t h a t r e c o g n i t i o n i s n o t w i t h h e l d f o r r e a s o n s o f p u b l i c 

p o l i c y [ A r t i c l e 8 ] and t h a t a c c o r d i n g t o t h e law o f t h e i r lex 

fori t h e y can have p o s s e s s i o n s , make c o n t r a c t s and p e r f o r m o t h e r 

l e g a l a c t s . T h i s p r o v i s i o n c r e a t e s t h e p r o b l e m o f t h e d e f i n i t i o n 

o f t h e company's lex fori. The C o n v e n t i o n t r i e d t o compromise 

t h e two p r e v a i l i n g t h e o r i e s o f i n c o r p o r a t i o n and o f t h e siege 

reel. Thus i t p r o v i d e d t h a t t h e company's lex fori i s t h e law o f 

t h e s t a t e where " f o r m a l i t i e s o f r e g i s t r a t i o n and p u b l i c a t i o n 

have been c o m p l i e d w i t h " [ 1 9 ] , w h i l e a t t h e same t i m e i t gave 

t h e c o u n t r i e s o f t h e siege reel s y s t e m t h e o p p o r t u n i t y t o r e f u s e 



-65-

r e c o g n i t i o n t o c o m p a n i e s w h i c h - c o m p l y i n g w i t h t h e t e x t o f t h e 

C o n v e n t i o n i t s e l f - h e l d as t h e i r lex fori t h e law o f t h e s t a t e 

o f t h e i r i n c o r p o r a t i o n , even t h o u g h t h e y were r e a l l y s e a t e d 

w i t h i n t h e s t a t e whose r e c o g n i t i o n t h e y s o u g h t [ 2 0 ] . 

I n t h e i r e f f o r t t o s u c c e e d i n s i g n i n g a m u l t i l a t e r a l a g r e ­

ement on t h e r e c o g n i t i o n o f f o r e i g n c o m p a n i e s , t h e s i g n a t o r i e s 

o f t h e C o n v e n t i o n n e g l e c t e d t o c o n c e n t r a t e on t h e s u b s t a n c e o f 

t h e p r o b l e m . Thus, t h e y o n l y c o n f i r m e d t h e e x i s t e n c e o f a con­

t r a d i c t i o n b etween t h e two t h e o r i e s w i t h o u t p r o c e e d i n g t o t h e 

c h o i c e o f one o f t h e t w o , o r t h e p r o d u c t i o n o f a compromise 

( w h i c h p r o b a b l y e x p l a i n s why t h e C o n v e n t i o n was n o t r a t i f i e d ) . 

However, t h e C o n v e n t i o n was f a r f r o m u s e l e s s . I t was t h e f i r s t 

i n t e r n a t i o n a l l e g a l t e x t r e g u l a t i n g t h e i p s o j u r e r e c o g n i t i o n o f 

f o r e i g n c o m p a n i e s . M o r e o v e r , i t s t i p u l a t e d t h a t c o u n t r i e s 

a d h e r i n g t h e siege reel d o c t r i n e c o u l d not r e f u s e t o r e c o g n i s e 

a f o r e i g n company whose i n c o r p o r a t i o n t o o k p l a c e i n a c o u n t r y 

d i f f e r e n t f r o m t h e one o f t h e company's r e a l h e a d q u a r t e r s , 

p r o v i d e d t h a t b o t h c o u n t r i e s a d o p t e d t h e t h e o r y o f i n c o r p o r a t i o n 

[ 2 1 ] . F u r t h e r m o r e , s i n c e t h e m a j o r i t y o f EC c o u n t r i e s had 

a l r e a d y p a r t i c i p a t e d i n t h e Hague C o n f e r e n c e , i t can be a r g u e d 

t h a t t h e l a t t e r f a c i l i t a t e d agreement on t h e t e x t o f t h e 1968 

B r u s s e l s C o n v e n t i o n on t h e M u t u a l R e c o g n i t i o n o f Companies and 

L e g a l E n t i t i e s . 

The EC View on R e c o g n i t i o n 

A r t . 2 2 0 o f t h e T r e a t y o f Rome imposes an o b l i g a t i o n on EC 
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member s t a t e s t o " e n t e r i n t o n e g o t i a t i o n s w i t h each o t h e r " i n 

o r d e r t o s e c u r e t h e m u t u a l r e c o g n i t i o n o f c o mpanies, w h i c h some 

c o n s i d e r a p r e r e q u i s i t e [ 2 2 ] and o t h e r s a c o u r s e o f a c t i o n 

[ 2 3 ] t o w a r d s t h e f r e e d o m o f e s t a b l i s h m e n t . A f t e r t h e f a i l u r e o f 

t h e Hague C o n v e n t i o n t o meet t h e needs o f EC member s t a t e s [ 2 4 ] , 

f u r t h e r a g r eement on t h e i s s u e o f r e c o g n i t i o n o f companies was 

s o u g h t by t h e t h e n s i x EC mem.ber s t a t e s . T h i s e f f o r t r e s u l t e d i n 

t h e 1968 [ 2 5 ] B r u s s e l s " C o n v e n t i o n o f Companies and L e g a l 

E n t i t i e s " , w h i c h , u n f o r t u n a t e l y , i s n o t y e t r a t i f i e d by t h e 

N e t h e r l a n d s and i s s t i l l n o t i n f o r c e . I n s p i t e o f t h e 

i m p r o b a b i l i t y o f t h e e n f o r c e m e n t o f t h e C o n v e n t i o n i n t h e near 

f u t u r e [ 2 6 ] , an a n a l y s i s o f i t s t e x t i s n e c e s s a r y , f o r t h r e e 

r e a s o n s . F i r s t , i t i l l u s t r a t e s t h e g e n e r a l a t t i t u d e t o w a r d s t h e 

r e c o g n i t i o n o f f o r e i g n companies w i t h i n t h e EC; second, i t i s 

t h e o n l y r e l e v a n t EC l e g i s l a t i v e t e x t ; and t h i r d i t can be 

c o n s i d e r e d as an a u t h e n t i c i n t e r p r e t a t i o n o f t h e vague and 

c o n f u s i n g A r t . 2 2 0 EEC. 

I t i s w i d e l y a c c e p t e d t h a t t h e C o n v e n t i o n b a s i c a l l y a d o p t s 

t h e i n c o r p o r a t i o n t h e o r y . However (as was t h e case w i t h t h e 

Hague C o n v e n t i o n ) , p o s s i b l e e x c e p t i o n s t o t h e a p p l i c a t i o n o f t h e 

i n c o r p o r a t i o n t h e o r y l e a d t o t h e p o s s i b i l i t y o f t h e a c t u a l 

a b o l i t i o n o f t h i s d o c t r i n e i n f a v o u r o f t h e d o c t r i n e o f t h e 

siege reel. The b a s i c c o n c e p t o f t h e C o n v e n t i o n l i e s i n t h e 

s t a t e m e n t t h a t a l l l e g a l e n t i t i e s [ 2 7 ] a r e i p s o j u r e r e c o g n i z e d 

w i t h i n t h e EC, p r o v i d e d t h a t ( A r t s . l and 2) t h e y : 

a. w e r e f o r m e d u n d e r t h e r e g u l a t i o n s o f e i t h e r t h e 

c o m m e r c i a l o r c i v i l law o f t h e i r lex fori; 
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b. were f o r m e d u n d e r t h e law o f any member o f t h e EC, o r , 

i n o t h e r w o r d s , have been i n c o r p o r a t e d i n a c c o r d a n c e w i t h t h e 

laws o f any member s t a t e ; 

c. a r e r e g i s t e r e d , o r have t h e i r s t a t u t o r y s e a t anywhere 

w i t h i n t h e EC; 

d. a r e e n t i t l e d t o l e g a l r i g h t s and s u b j e c t t o l e g a l 

o b l i g a t i o n s a c c o r d i n g t o t h e i r lex fori; however, a c c o r d i n g t o 

A r t . 8 [ 2 8 ] , t h e y a r e n o t r e q u i r e d t o have l e g a l p e r s o n a l i t y ; 

e. a i m t o e x e r c i s e economic a c t i v i t y n o r m a l l y i n exchange 

f o r r e n u m e r a t i o n w i t h i n t h e EC [ 2 9 ] . 

T h r e e e x c e p t i o n s t o t h e above g e n e r a l r u l e s a r e p r o v i d e d by 

t h e C o n v e n t i o n . The f i r s t two l e a d t o t h e a p p l i c a t i o n o f t h e 

t h e o r y o f t h e siege reel, whereas t h e t h i r d e x c e p t i o n r e f e r s t o 

t h e u s u a l n o t i o n o f " p u b l i c p o l i c y " , w h i c h i s a l s o met i n t h e 

T r e a t y o f Rome and t h e Hague C o n f e r e n c e , a l t h o u g h u n d e r d i f ­

f e r e n t t e r m i n o l o g y . The e x c e p t i o n s t o t h e r u l e s a r e : 

a. t h e ipso jure r e c o g n i t i o n o f l e g a l e n t i t i e s can be 

r e f u s e d on t h e b a s i s t h a t t h e r e l e v a n t e n t i t y ' s siege reel i s 

l o c a t e d o u t s i d e o f t h e C o n v e n t i o n ' s t e r r i t o r i a l f i e l d o f a p p l i ­

c a t i o n and i t has no g e n u i n e l i n k [ 3 0 ] w i t h t h e economy o f one 

o f t h e EC member s t a t e s ( A r t . 3 ) ; t h e d e f i n i t i o n o f t h e company's 

r e a l s e a t i s p r o v i d e d i n A r t . 5 , w h i c h d e t e r m i n e s i t as t h e 

l o c a t i o n o f t h e p e r s o n ' s c e n t r a l a d m i n i s t r a t i o n ; 

b. t h e ipso jure r e c o g n i t i o n may a l s o be r e f u s e d i n t h e 

e v e n t t h a t t h e r e a l s e a t o f t h e l e g a l e n t i t y i s l o c a t e d i n t h e 

s t a t e , f r o m w h i c h r e c o g n i t i o n i s s o u g h t ; i n t h i s c a s e , t h e 

r e s p e c t i v e a u t h o r i t i e s a r e o b l i g e d t o o f f e r r e c o g n i t i o n , b u t 
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r e s e r v e t h e r i g h t t o o f f e r i t under t h e c o n d i t i C ' ! i o f t h e i m p l e ­

m e n t a t i o n o f n a t i o n a l m a n d a t o r y [ 3 1 ] p r o v i s i o n s [ 3 2 ] by t h e 

i n t e r e s t e d l e g a l e n t i t i e s ( A r t s . 4 ) ; 

c. t h e r e g u l a t i o n s o f t h e B r u s s e l s C o n v e n t i o n may n o t a p p l y 

i n t h e e v e n t t h a t t h e r e s p e c t i v e s t a t e ' s o r d r e public [ 3 3 ] i s 

harmed ( A r t s . 9 and 1 0 ) . 

At t h i s p o i n t i t may be n o t e d t h a t t h e f i r s t e x c e p t i o n t o 

t h e t h e o r y o f i n c o r p o r a t i o n i s p h r a s e d i n such a vague and gene­

r a l manner t h a t c e r t a i n l e g a l e x p e r t s b e l i e v e t h a t " i t l e a v e s 

v e r y l i t t l e room t o t h e t h e o r y o f i n c o r p o r a t i o n " [ 3 4 ] . M o r e o v e r , 

t h e s e c o n d e x c e p t i o n a c t u a l l y r e g u l a t e s t h e d u a l i t y o f t h e 

company's lex fori, s i n c e t h e company und e r r e c o g n i t i o n i s 

c o m p e l l e d t o s u b m i t t o t h e o b l i g a t i o n s imposed by t h e law o f t h e 

s t a t e o f i t s i n c o r p o r a t i o n , and by t h e m a n d a t o r y p r o v i s i o n s o f 

t h e h o s t s t a t e . As S t e i n n o t e s , t h i s d u a l i t y f o r c e s t h e company 

t o t r a n s f e r i t s s e a t t o t h e c o u n t r y where i t was 

i n c o r p o r a t e d [ 3 5 ] . 

The e f f e c t o f t h e n a t i o n a l law o f t h e h o s t c o u n t r y i s v e r y 

i m p o r t a n t . A p a r t f r o m a w a r d i n g t h e company - i n a g e n e r a l and 

t h e o r e t i c a l way- t h e r i g h t t o e x e r c i s e c o m m e r c i a l a c t i v i t y i n 

t h e s t a t e o f r e c e p t i o n , t h e r e c o g n i t i o n o f a company a l s o d e t e r ­

m i nes t h e e x t e n t and t h e l i m i t s t o i t s r i g h t s and powers ( w i t h i n 

t h e b o u n d a r i e s o f t h e h o s t c o u n t r y ) . A c c o r d i n g t o A r t s . 6 , 7 and 

8 o f t h e C o n v e n t i o n i t i s t h e company's lex fori ( t h a t i s , t h e 

law o f i n c o r p o r a t i o n o r o f t h e siege reel), w h i c h d e t e r m i n e s i t s 

c a p a c i t y . The h o s t c o u n t r y may deny t h e company s p e c i f i c r i g h t s 

( g r a n t e d by t h e company's lex fori) t h a t a r e n o t a c c o r d e d t o 



-69-

d o m e s t i c c o m p a n i e s o f a c o r r e s p o n d i n g t y p e [ 3 6 ] . However, i t can 

o n l y do so p r o v i d e d t h a t t h i s d e n i a l i s n o t a v i o l a t i o n o f 

p r i v a t e i n t e r n a t i o n a l law [ 3 7 ] and t h a t t h i s a c t does not 

d i m i n i s h t h e company's c a p a c i t y t o have r i g h t s and o b l i g a t i o n s 

t o e n t e r i n t o c o n t r a c t s o r t o u n d e r t a k e o t h e r l e g a l a c t s , and t o 

t a k e p a r t i n l e g a l p r o c e e d i n g s ( A r t . 7 ) . Such d e n i a l , however, 

may n o t be used by t h e companies a c c o r d e d r e c o g n i t i o n as a 

d e f e n c e i n law; t h i s r i g h t i s r e s e r v e d t o d o m e s t i c companies 

o n l y [ 3 8 ] . M o r e o v e r , i t i s s t a t e d t h a t t h e c a p a c i t y , r i g h t s and 

powers o f t h e company awarded by t h e C o n v e n t i o n m.ay n o t be 

d e n i e d ( e i t h e r w h o l l y o r p a r t i a l l y ) s o l e l y because o f t h e 

company's l a c k o f p e r s o n a l i t y a c c o r d i n g t o i t s lex fori ( A r t . 8 ) . 

A r t s . 6 - 3 p r o v i d e us w i t h a n o t h e r d e m o n s t r a t i o n o f t h e 

e f f o r t s o f a l l s i g n a t o r i e s t o w a r d s a compromise d o c t r i n e on 

r e c o g n i t i o n . However, due t o t h e r e l u c t a n c e o f t h e p a r t i c i ­

p a t i n g s t a t e s t o concede p a r t s o f t h e i r s o v e r e i g n t y ( t h a t i s 

t h e i m p o s i t i o n o f n a t i o n a l m a n d a t o r y r u l e s a p p l i c a b l e t o b o t h 

d o m e s t i c as w e l l as f o r e i g n c o m p a n i e s ) , t h e p r o d u c t o f t h e s e 

e f f o r t s i s a r a t h e r vague l e g i s l a t i v e t e x t f u l l o f c o n t r a d i c t o r y 

r e g u l a t i o n s . Once a g a i n , t h e r e a r e so many e x t e n s i v e e x c e p t i o n s 

t o t h e g e n e r a l r u l e s t h a t t h e b a s i c p r o v i s i o n i s p r a c t i c a l l y 

u n d e r m i n e d . T h i s i s h a r d l y t h e way t o promote t h e f r e e d o m o f 

e s t a b l i s h m e n t o f c o m p a n i e s . 

A l t h o u g h t h e C o n v e n t i o n ' s f a i l u r e t o meet t h e needs o f EC 

member s t a t e s c o n c e r n i n g t h e r e c o g n i t i o n o f f o r e i g n companies as 

l e g a l e n t i t i e s i s u n a n i m o u s l y a c c e p t e d , i t can be a r g u e d t h a t , 

as t h e C o n v e n t i o n was t h e f i r s t o f i t s k i n d w i t h i n t h e EC, i t 
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was an i m p o r t a n t s t e p t o w a r d s t h e a d o p t i o n o f common l e g i s l a t i v e 

m e a sures i n t h e f i e l d o f m u t u a l r e c o g n i t i o n o f c o m p a n i e s . 

However, an o p t i m i s t i c v i e w may be t h a t due t o t h e 

c o n t i n u i n g h a r m o n i z a t i o n o f company law, t h e need f o r t h e 

C o n v e n t i o n "may p e r h a p s have been l e s s e n e d " [ 3 9 ] . 

C o n f o r m i t y o f Greek law w i t h B r u s s e l s C o n v e n t i o n 

A f t e r t h e b r i e f a n a l y s i s o f EC l e g i s l a t i v e p r o p o s a l s 

c o n c e r n i n g t h e r e c o g n i t i o n o f f o r e i g n c o mpanies, we s h a l l 

p r o c e e d t o compare Greek and EC law, i n an a t t e m p t t o a s s e s s , 

w h e t h e r Greece (a- case s t u d y ) i s w i l l i n g t o a d o p t EC 

r e g u l a t i o n s . 

A t f i r s t g l a n c e , a c o m p a r i s o n between EC and Greek law 

seems p o i n t l e s s , b e c a u s e w h i l e Greek law has d e c i d e d upon t h e 

u n d e r l y i n g d o c t r i n e t o be used f o r t h e r e c o g n i t i o n o f f o r e i g n 

c o m p a n i e s (siege reel), EC law has n o t . 

A l t h o u g h t h i s i s t r u e as f a r as t h e g e n e r a l p r e v a i l i n g 

d o c t r i n e i s c o n c e r n e d , i t s h o u l d a l s o be n o t e d t h a t EC 

r e g u l a t i o n s on c e r t a i n p a r t i c u l a r i s s u e s a r e q u i t e c l e a r . I r o n i c 

as i t may seem, EC member s t a t e s d i d n o t manage t o a g r e e on t h e 

g e n e r a l d o c t r i n e t o be used f o r t h e d e t e r m i n a t i o n o f t h e 

company's lex fori, b u t t h e y have p r o d u c e d s e v e r a l s t i p u l a t i o n s 

on p a r t i c u l a r a s p e c t s o f r e c o g n i t i o n . Thus, t h e o n l y way t o 

j u d g e w h e t h e r Greece has a d o p t e d ( o r i f Greece i s w i l l i n g t o 

a d o p t ) EC law on r e c o g n i t i o n , i s t o c o n c e n t r a t e on t h e s e p a r t i ­

c u l a r a s p e c t s , w i t h o u t l i m i t i n g o u r a n a l y s i s t o t h e e v a l u a t i o n 
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o f c o m p a t i b i l i t y . 

As f a r as t h e s i m i l a r i t i e s between Greek and EC law a r e 

c o n c e r n e d , i t has become c l e a r t h a t Greece a d o p t s t h e t h e o r y o f 

ipso jure r e c o g n i t i o n , w h i c h i s u n a n i m o u s l y a d o p t e d by EC law. 

The a d o p t i o n o f t h e siege reel t h e o r y can n o t be j u d g e d as 

Greece's r e l u c t a n c e t o a d o p t t h e t h e o r y o f i n c o r p o r a t i o n s t i p u ­

l a t e d i n A r t . l o f t h e C o n v e n t i o n , because (as n o t e d i n t h e 

a n a l y s i s o f t h e EC v i e w ) A r t s . 2 , 3 and 4 o f t h e B r u s s e l s 

C o n v e n t i o n i n t r o d u c e so many e x c e p t i o n s t o t h e i n c o r p o r a t i o n 

d o c t r i n e , t h a t t h e y i n d i r e c t l y n u l l i f y i t s i m p l e m e n t a t i o n . I t i s 

w o r t h n o t i n g t h a t i n an e f f o r t t o d i m i n i s h t h e d i s a d v a n t a g e o f 

t h e siege reel d o c t r i n e t h e Greek l e g i s l a t o r has p r o d u c e d a 

c o m b i n a t i o n o f c r i t e r i a . One o f t h e s e i s t h e n o t i o n o f c o n t r o l , 

common t o A r t i c l e 52 EEC ( c o n c e r n i n g b o t h r e c o g n i t i o n as w e l l as 

e s t a b l i s h m e n t ) . A.n a d d i t i o n a l s i m i l a r i t y between Greek and EC 

law c o n c e r n s t h e e f f e c t s o f r e c o g n i t i o n , as b o t h laws c o n f e r 

upon t h e r e c o g n i z e d companies t h e same powers awarded t o them by 

t h e i r lex fori. Greece has a d o p t e d t h e same r e s e r v a t i o n c l a u s e s 

f o u n d i n t h e C o n v e n t i o n , t h a t i s , i n t e r n a t i o n a l law r e g u l a t i o n s 

and d o m e s t i c order public. 

However, Greek and EC l e g i s l a t i o n d i f f e r on t h e i s s u e o f 

t h e s t a t u s o f compa n i e s i n c o r p o r a t e d a b r o a d w h i c h have t h e i r 

t r u e s e a t i n G r e e c e . Under A r t . 4 o f t h e B r u s s e l s C o n v e n t i o n , 

t h e s e c o m p a n i e s s h o u l d be r e c o g n i z e d a f t e r t h e i m p o s i t i o n o f 

c e r t a i n m a n d a t o r y p r o v i s i o n s by t h e h o s t c o u n t r y , whereas i n 

Greece t h e y a r e c o n s i d e r e d t o be Greek companies w i t h t h e same 

l e g a l r i g h t s and o b l i g a t i o n s as companies r e g i s t e r e d i n Greece 
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[ 4 0 ] . A s e c o n d d i f f e r e n c e c o n c e r n s t h e s t a t u s o f companies w h i c h 

were n o t l e g a l l y f o r m e d a c c o r d i n g t o t h e i r lex fori, y e t 

f u n c t i o n l e g a l l y i n Greece. A l t h o u g h t h e B r u s s e l s C o n v e n t i o n 

n e g l e c t s t o t a c k l e t h i s i s s u e , t h e i m p l i c a t i o n i s t h a t s i n c e 

t h e s e c o m p a n i e s a r e i n v a l i d a c c o r d i n g t o t h e i r lex fori, t h e y 

s h o u l d a l s o be c o n s i d e r e d i n v a l i d by t h e h o s t c o u n t r y , on t h e 

g r o u n d s t h a t t h e h o s t c o u n t r y must award t h e companies under 

r e c o g n i t i o n t h e same powers awarded by t h e company's lex 

fori. I n G r e e c e , however, t h e p r e v a i l i n g t h e o r y awards such 

companies a l l l e g a l r i g h t s , a t l e a s t f o r t h e p e r i o d o f t h e i r 

f u n c t i o n i n g i n Greece. The t h i r d v a r i a t i o n between t h e two laws 

l i e s i n t h e f a c t t h a t t h e C o n v e n t i o n i s a p p l i c a b l e w i t h i n t h e 

EC, w h e r e a s Greek law does n o t r e a l l y d i s t i n g u i s h b etween EC and 

non-EC c o m p a n i e s . 

To c o n c l u d e , i t can be s t a t e d t h a t Greek law i s com.patibie 

w i t h EC r e g u l a t i o n s on t h e r e c o g n i t i o n o f companies f r o m o t h e r 

EC member s t a t e s . However, t h i s i s n o t a d i r e c t r e s u l t o f 

Greece's m e m b e r s h i p o f t h e EC, because t h e r e l e v a n t Greek 

l e g i s l a t i o n was p a s s e d w e l l b e f o r e Greece e n t e r e d t h e EC. 

F u r t h e r m o r e , Greece has n o t s i g n e d t h e B r u s s e l s C o n v e n t i o n . T h i s 

a d a p t a b i l i t y i s p r o b a b l y due t o t h e f a c t t h a t t h e B r u s s e l s Con­

v e n t i o n i s r e a l l y a w r i t t e n r e p o r t o f t h e p r e v a i l i n g i n t e r n a ­

t i o n a l law and Greece ( i n i t s e f f o r t t o l u r e f o r e i g n companies 

w i t h i n i t s d o m i n i o n ) has a l w a y s been r e a d y t o keep up w i t h 

r e l e v a n t i n t e r n a t i o n a l l e g a l p r i n c i p l e s . I n o r d e r t o v e r i f y t h i s 

v i e w , h o w e v e r , an a n a l y s i s o f t h e c o m p a t i b i l i t y o f Greek and EC 

law on t h e e s t a b l i s h m e n t o f companies i s a l s o n e c e s s a r y . 
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ESTABLISHMENT WITHIN THE EC 

D e f i n i t i o n o f S e c o n d a r y E s t a b l i s h m e n t 

One a s p e c t o f r e c o g n i t i o n o f f o r e i g n companies i s t h e i r 

p ermanent e s t a b l i s h m e n t a b r o a d . The f r e e d o m o f e s t a b l i s h m e n t o f 

f o r e i g n l e g a l e n t i t i e s i s n o t synonymous w i t h t h e i r r e c o g n i t i o n 

i n a f o r e i g n s t a t e . I n d e e d , a s t a t e can r e c o g n i z e a f o r e i g n 

l e g a l e n t i t y as s u c h , b u t s e t l i m i t a t i o n s o r p r o h i b i t i t s 

e s t a b l i s h m e n t o r f u n c t i o n i n g w i t h i n i t s b o u n d a r i e s . Thus, EC 

l e g i s l a t i o n may impose t h e i p s o jure r e c o g n i t i o n o f companies, 

b u t p r o h i b i t t h e u n h i n d e r e d es t ab 1 i s'nmen t o f t h e r e c o g n i z e d 

c o mpanies w i t h i n i t s b o u n d a r i e s . Our a n a l y s i s s h a l l d e a l w i t h 

b a s i c EC l e g i s l a t i o n on t h e e s t a b l i s h m e n t o f companies and i t s 

c o m p a r i s o n w i t h t h e r e l e v a n t Greek laws. 

Freedom o f e s t a b l i s h m e n t w i t h i n t h e EC i s r e g u l a t e d by 

A r t s . 5 2 - 5 8 o f t h e T r e a t y o f Rome, a c c o r d i n g t o w h i c h t h e r e s t r i ­

c t i o n s s e t by n a t i o n a l laws f o r t h e e s t a b l i s h m e n t o f companies 

owned a n d / o r c o n t r o l l e d by companies o r p e r s o n s f r o m o t h e r 

member s t a t e s must be a b o l i s h e d [ 4 1 ] . T h i s i s c l e a r l y an 

e x p r e s s i o n o f t h e b a s i c n o n - d i s c r i m i n a t i o n p r i n c i p l e o f A r t . 7 

w h i c h i s c o n s i d e r e d lex general is compared t o A r t . 5 2 [ 4 2 ] . 

B e f o r e a n a l y s i n g t h e c o n t e n t o f t h e f r e e d o m o f e s t a b l i s h ­

ment, we s h a l l d i s c u s s i t s meaning and l e g a l n a t u r e , as sug­

g e s t e d by l e g a l t h e o r y , s i n c e t h e T r e a t y o f Rome does n o t o f f e r 

an a u t h o r i t a t i v e i n t e r p r e t a t i o n o f t h e t e r m . 

As f a r as A r t . 5 2 o f t h e T r e a t y o f Rome i s c o n c e r n e d [ 4 3 ] , 
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l e g a l o r n a t u r a l p e r s o n s , b e n e f i c i a r i e s o f t h e f r e e d o m o f e s t a ­

b l i s h m e n t w i t h i n t h e EC, w i t h t h e a b i l i t y t o c o n d u c t b u s i n e s s on 

t h e i r own a r e c o n s i d e r e d t o be e s t a b l i s h e d , when by c o m m e r c i a l ­

l y c o n d u c t i n g an i n d e p e n d e n t and p r o f i t - a i m i n g a c t i v i t y i n a 

f i x e d base o r bases [ 4 4 ] t h e y ; 

a. a r e s e t t l e d i n a m a t e r i a l a r r a n g e m e n t o r have a " s t e a d y 

and p e r m a n e n t r e s i d e n c e " [ 4 5 ] i n t h e h o s t c o u n t r y ; and [ 4 6 ] 

b. t h e i r f i n a n c i a l a c t i v i t y i s i n t e g r a t e d i n t h e f i n a n c i a l 

l i f e o f t h e r e c e i v i n g c o u n t r y . 

The n a t u r e o f t h e f r e e d o m o f e s t a b l i s h m e n t i n A r t i c l e s 

52-58 o f t h e T r e a t y of- Rome i s s t i l l i n d e b a t e . The use o f d i f ­

f e r e n t t e r m s i n t h e t e x t o f t h e T r e a t y as t r a n s l a t e d i n each o f ­

f i c i a l l a n g u a g e [ 4 7 ] l e a d s t o d i f f e r e n t i n t e r p r e t a t i o n s . T h r e e 

b a s i c [ 4 8 ] t h e o r i e s have been p r o d u c e d f o r t h e d e t e r m i n a t i o n o f 

t h e n a t u r e o f t h e f r e e d o m o f e s t a b l i s h m e n t : 

a. i t i s a p e r s o n a l r i g h t [ 4 9 ] ; 

b. i t i s a Programmsatz, i . e . a g e n e r a l g u i d e l i n e [ 5 0 ] ; and 

c. i t i s a b a s i c f r e e d o m o f EC law [ 5 1 ] . 

The p r a c t i c a l s i g n i f i c a n c e o f t h i s d e b a t e l i e s i n t h e f a c t 

t h a t t h e f i r s t two t h e o r i e s r e l a t e t h e i m p l e m e n t a t i o n o f A r t i c l e 

52 i n p r a c t i c e by f u r t h e r e x p r e s s r e g u l a t i o n o f i t s c o n t e n t and 

t h e p e n a l t i e s f o r i t s v i o l a t i o n by t h e EC o r n a t i o n a l 

a u t h o r i t i e s . On t h e c o n t r a r y , i n t h e case o f t h e t h i r d t h e o r y 

( w h i c h p r e v a i l s i n Greece [ 5 2 ] ) A r t . 5 2 must be i m p l e m e n t e d even 

i f no r e l e v a n t s p e c i f i c p r o v i s i o n s a r e made. The t h i r d t h e o r y 

t a k e s i n t o a c c o u n t t h e t e l e o l o g i c a l i n t e r p r e t a t i o n o f t h e l e g a l 

t e x t (whose a i m , i s c l e a r l y t h e d i r e c t a b o l i t i o n o f a i l d i s c r i -
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m i n a t i o n s ) , as w e l l as t h e f a c t t h a t i n p r a c t i c e no s p e c i f i c 

r e g u l a t i o n s on t h e f r e e d o m o f e s t a b l i s h m e n t have been passed so 

f a r . T h i s t h e o r y i s a l s o s u p p o r t e d by t h e d i r e c t e f f e c t o f 

A r t . 5 2 w h i c h i s c o n s i d e r e d t o be s e l f - s u f f i c i e n t and s e l f 

e x e c u t i n g [ 5 3 ] . I t s h o u l d be n o t e d , h o wever, t h a t t h e Commission 

i n i t s w r i t t e n o b s e r v a t i o n s i n case 107/83 s t a t e d t h a t t h e 

f r e e d o m o f e s t a b l i s h m e n t i s "a f u n d a m e n t a l r i g h t w h i c h e x i s t s 

r e g a r d l e s s o f w h e t h e r t h e d i r e c t i v e s p r o v i d e d f o r by A r t . 5 7 o f 

t h e EEC T r e a t y h a ve been a d o p t e d " [ 5 4 ] . T h i s d e c l a r a t i o n l e a d s 

t o t h e v i e w t h a t , w i t h i n t h e EC, t h e freedom, o f e s t a b l i s h m e n t i s 

n e i t h e r a " r i g h t " n o r a "f r e e d o m " i n t h e c l a s s i c a l sense w h i c h 

n a t i o n a l C i v i l Laws a t t a c h t o t h i s n o t i o n . R a t h e r , t h e freedo.tr 

o f e s t a b l i s h m e n t must be c o n s i d e r e d as a p a r t i c u l a r k i n d o f 

"European l e g a l r i g h t " w h i c h i s t o be a p p l i e d even i f no 

r e l e v a n t s p e c i f i c r e g u l a t i o n s on i t s i m p o s i t i o n a r e p a s s e d . 

The f r e e d o m o f e s t a b l i s h m e n t i n i t s c o m m e r c i a l a s p e c t [ 5 5 ] 

may t a k e t h e f o r m o f a p r i m a r y o r s e c o n d a r y e s t a b l i s h m e n t . The 

p r i m a r y e s t a b l i s h m . e n t t a k e s p l a c e , when ( t h r o u g h t h e p u r c h a s e , 

f o u n d a t i o n , f o r m a t i o n , r e - o p e n i n g , a d m i n i s t r a t i o n o r t r a n s f e r of 

an i n d u s t r i a l u n i t , a c o m m e r c i a l base o r an a g r i c u l t u r a l p r o ­

d u c t i v e a c t i v i t y ) t h e main a d m i n i s t r a t i v e c e n t r e o r r e g i s t e r e d 

o f f i c e o f t h e l e g a l e n t i t y i s t r a n s f e r r e d f r o m one c o u n t r y t o 

a n o t h e r , i . e . f r o m t h e c o u n t r y o f o r i g i n t o t h e h o s t c o u n t r y . 

The s e c o n d a r y e s t a b l i s h m e n t t a k e s p l a c e , when t h e l e g a l e n t i t y 

r e t a i n s i t s home o f f i c e i n one c o u n t r y and e s t a b l i s h e s a f o r m 

" o f f i n a n c i a l a c t i v i t y d e p endent f r o m t h e main o f f i c e " i n 

a n o t h e r [ 5 6 ] . S e c o n d a r y e s t a b l i s h m e n t w i l l be t h e s u b j e c t o f o u r 
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a n a l y s i s , b e c a u s e i t i n v o l v e s t h e f o r m a t i o n o f b r a n c h e s , 

a g e n c i e s , o f f i c e s and s u b s i d i a r i e s . 

I n EC l a w , t h e o f f i c e o r agency i s a s e c o n d a r y e s t a b l i s h ­

ment w i t h o u t s e p a r a t e l e g a l p e r s o n a l i t y ; i t i s e x p l o i t e d by an 

a g e n t o r a mandataire and d e a l s w i t h t h e s a l e s , c o r r e s p o n d e n c e 

w i t h t h i r d p a r t i e s i n t e r e s t e d i n d o i n g b u s i n e s s w i t h t h e p a r e n t 

company, as w e l l as r e l e v a n t a d m i n i s t r a t i v e f u n c t i o n s . The 

b r a n c h - d e f i n e d as a s e c o n d a r y e s t a b l i s h m e n t w i t h o u t l e g a l 

p e r s o n a l i t y whose p r o p r i e t o r i s t h e p a r e n t company- has more 

i n d e p e n d e n c e f r o m t h e main o f f i c e and can f o r m a g e n c i e s . The 

s u b s i d i a r y o f a f o r e i g n company i s a s e p a r a t e l e g a l e n t i t y , s e t 

up u n d e r t h e law o f t h e h o s t c o u n t r y ( a t l e a s t i n c o u n t r i e s 

f o l l o w i n g t h e sieg'e r e e i d o c t r i n e ) [ 5 7 ] , c o n t r o l l e d by t h e 

f o r e i g n company t h r o u g h o w n e r s h i p o f a s u b s t a n t i a l p a r t o f i t s 

c a p i t a l , o r o f t h e w h o l e company ( i n j u r i s d i c t i o n s where one-man 

companies a r e l e g a l ) . A l t h o u g h no o f f i c i a l d e f i n i t i o n s o f t h e 

above t e r m s have as y e t been e s t a b l i s h e d , t h e ECJ [ 5 8 ] d e f i n e d 

t h e s u b s i d i a r y , a g e n c y o r any o t h e r e s t a b l i s h m e n t as o p e r a t i o n a l 

c e n t r e s w i t h t h e power, a u t h o r i t y and means t o c o n d u c t b u s i n e s s 

w i t h t h i r d p a r t i e s , w h i c h , a s s u m i n g t h e l i n k o f t h e s e 

e s t a b l i s h m e n t s w i t h t h e p a r e n t company and n o t b e i n g a b l e t o 

e n t e r i n t o n e g o t i a t i o n s o r c o n t r a c t s w i t h t h e f o r e i g n company 

i t s e l f , p r e f e r t o d e a l w i t h i t s e x t e n s i o n , i . e . w i t h i t s agency, 

b r a n c h , o f f i c e [ 5 9 3 o r s u b s i d i a r y [ 6 0 ] . 

A f t e r a n a l y s i n g t h e c o n t e n t o f t h e f r e e d o m o f e s t a b l i s h m e n t 

we s h a l l d e t e r m i n e t h e l e g a l e n t i t i e s w h i c h may b e n e f i t from, t h e 

f r e e d o m o f e s t a b l i s h m e n t . 
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Ratione Personae A p p l i c a t i o n o f t h e Freedom o f E s t a b l i s h m e n t 

A c c o r d i n g t o p a r . 1 A r t . 5 8 EEC f o r e i g n companies o r f i r m s 

( E n g l i s h v e r s i o n ) associations ( F r e n c h v e r s i o n ) o r GeselIschaft-

en (German v e r s i o n ) e n j o y t h e same p r i v i l e g e s as n a t u r a l p e r s o n s 

( A r t s . 5 2 - 5 8 ) . Ratione personae t h e above t e r m s i n c l u d e "compa­

n i e s c o n s t i t u t e d u n d e r c i v i l o r c o m m e r c i a l law, i n c l u d i n g coope­

r a t i v e s o c i e t i e s , and o t h e r l e g a l p e r s o n s g o v e r n e d by p u b l i c o r 

p r i v a t e l a w , save f o r t h o s e w h i c h a r e n o n - p r o f i t m a k i n g " . The 

a i m o f t h e l e g i s l a t o r i s c l e a r l y t o i n c l u d e as many fo r m s o f 

l e g a l e n t i t i e s as p o s s i b l e [ 6 1 ] . S i n c e p u b l i c companies l i m i t e d 

by s h a r e s ( w h i c h a r e t h e t y p e o f companies examined f o r t h e 

p u r p o s e o f t h i s t h e s i s ) a r e u n d o u b t e d l y [ 5 2 ] w i t h i n t h e scope 

o f A r t . 5 8 , f u r t h e r a n a l y s i s o f t h e b e n e f i c i a r i e s o f t h e f r e e d o m 

o f e s t a b l i s h m e n t i s u n n e c e s s a r y . However, we must d e t e r m i n e t h e 

c o n d i t i o n s u n d e r w h i c h f o r e i g n p u b l i c companies l i m i t e d by 

s h a r e s may f o r m a s e c o n d a r y e s t a b l i s h m e n t i n o t h e r c o u n t r i e s o f 

t h e EC. They i n c l u d e t h e f o l l o w i n g [ 6 3 ] - . 

a. t h e company must be p r o f i t - a i m i n g ; 

b. t h e company must be f o r m e d under t h e law o f a member 

s t a t e and have i t s r e g i s t e r e d o f f i c e , c e n t r a l a d m i n i s t r a t i o n o r 

p r i n c i p a l p l a c e o f b u s i n e s s w i t h i n t h e EC; and 

c. t h e company s h o u l d have an e f f e c t i v e and c o n t i n u o u s l i n k 

w i t h t h e economy o f a m e m b e r - s t a t e . 

The f i r s t c o n d i t i o n has l e a d t o much d e b a t e , s i n c e t h e 

m e a n i n g o f t h e t e r m " p r o f i t - m a k i n g " i s n o t c l e a r . The 
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d e t e r m i n a t i o n o f " p r o f i t - a i m i n g " companies has t h e o r e t i c a l and 

p r a c t i c a l i n t e r e s t as a s t r i c t i n t e r p r e t a t i o n w o u l d e x c l u d e f r o m 

t h e a p p l i c a t i o n o f t h e f r e e d o m o f e s t a b l i s h m e n t n a t i o n a l i s e d 

e n t e r p r i s e s w h i c h make p r o f i t w i t h o u t h a v i n g t h i s a i m , u n i o n s 

w h i c h u n d e r some n a t i o n a l laws can n o t c o n d u c t f i n a n c i a l 

a c t i v i t y , o r even companies d e a l i n g w i t h f i n a n c i a l a c t i v i t i e s 

b u t n o t m a k i n g p r o f i t [ 6 4 ] . S i n c e t h e a i m o f t h e l e g i s l a t o r was 

c l e a r l y t o i n c l u d e i n A r t i c l e 53 as many t y p e s o f l e g a l e n t i t i e s 

as p o s s i b l e , t h e t e r m p r o f i t - a i m i n g s h o u l d have a b r o a d meaning. 

A c c o r d i n g t o W o o i d r i d g e [ 6 5 ] , t h e p h r a s e p r o f i t - m a k i n g means 

t h a t " t h e y have as t h e i r o b j e c t , u n d e r t h e i r c o n s t i t u t i o n s , t h e 

m a k i n g o f p r o f i t , w h e t h e r t h e y a c t u a l l y s u c c eed i n m.aking one o r 

n o t " . Thus, o n l y o r g a n i z a t i o n s whose o b j e c t i v e s a r e g r a t u i t o u s , 

i . e . o r g a n i z a t i o n s w i t h h u m a n i s t i c , r e l i g i o u s , o r c u l t u r a l aims 

as w e l l as p u b l i c law o r g a n i z a t i o n s d e a l i n g w i t h a c t i v i t i e s 

d i f f e r e n t f r o m t h e aims o f t h e T r e a t y , a r e e x c l u d e d . 

As f a r as p u b l i c companies l i m i t e d by s h a r e s a r e c o n c e r n e d , 

t h i s f i r s t c o n d i t i o n seems m e a n i n g l e s s , because i n t h e m a j o r i t y 

o f EC member s t a t e s , one o f t h e b a s i c e l e m e n t s t h a t c h a r a c t e r i s e 

t h i s t y p e o f company i s t h e p u r s u i t o f p r o f i t [ 6 6 ] . However, t h e 

f a i l u r e o f t h e l e g i s l a t o r t o a v o i d t h e use o f a c l e a r e r t e r m 

s h o u l d be n o t e d . I n s t e a d o f r e f e r r i n g t o t h e t y p e s o f com.panies 

w h i c h a i m t o p r o f i t ( w h i c h v a r y a c c o r d i n g t o d i f f e r e n t l e g a l 

s y s t e m s ) , t h e l e g i s l a t o r c o u l d e a s i l y have d e l i n e a t e d t h e scope 

o f t h e f r e e d o m o f e s t a b l i s h m e n t p r o v i s i o n s by r e f e r e n c e t o l e g a l 

e n t i t i e s ' p a r t i c i p a t i n g i n f i n a n c i a l and c o m m e r c i a l a c t i v i t y . 

The s e c o n d c o n d i t i o n imposed by A r t i c l e 58 o f t h e T r e a t y o f 
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Rome can be a n a l y s e d i n two e l e m e n t s [ 6 7 ] : 

1. t h e company must be f o r m e d under t h e law o f an EC member 

s t a t e ; and 

2. t h e company's r e g i s t e r e d o f f i c e , c e n t r a l a d m i n i s t r a t i o n 

o r p r i n c i p a l p l a c e o f b u s i n e s s [ 6 8 ] must be l o c a t e d i n t h e EC. 

I t i s c l e a r t h a t t h e s e two c o n d i t i o n s r e f e r t o t h e com.pa-

any's lex fori. The T r e a t y ( a p p l y i n g t h e n o n - d i s c r i m i n a t i o n 

p r i n c i p l e ) r e j e c t s [ 6 9 ] t h e t h e o r y o f c o n t r o l ( a c c o r d i n g t o 

w h i c h t h e company's lex fori d e r i v e s from, t h e law o f t h e 

n a t i o n a l i t y o f i t s members), b u t a t t h e sam.e t i m e i t a v o i d s t h e 

c h o i c e b e t w e e n one o f t h e two p r e v a i l i n g i n t e r n a t i o n a l l e g a l 

t h e o r i e s , i . e . i n c o r p o r a t i o n and siege reel [ 7 0 ] , i n an a t t e m p t 

t o a v o i d p r o b l e m s i n t h e a p p l i c a t i o n o f A r t . S S by t h o s e EC 

m e m b e r - s t a t e s w h i c h f o l l o w a n o t h e r syste.m f o r t h e d e t e r m i n a t i o n 

o f t h e lex fori). I n f a c t , as Goldmann p u t s i t , t h e T r e a t y 

c hooses t h e most l i b e r a l s o l u t i o n , s i n c e i t " e n a b l e s companies 

t h a t have a mere l e g a l t i e w i t h i n t h e Community" t o e n j o y t h e 

p r i v i l e g e o f f r e e e s t a b l i s h m e n t [ 7 1 ] . 

The ECJ has h e l d w i t h r e g a r d t o companies t h a t " i t i s t h e i r 

p r e s c r i b e d s e a t o r r e g i s t e r e d o f f i c e t h a t s e r v e s as t h e connec­

t i n g f a c t o r w i t h t h e l e g a l s y s t e m o f a p a r t i c u l a r s t a t e " . Thus, 

t h e company must be r e g a r d e d as e s t a b l i s h e d i n a mem.ber s t a t e 

" i f i t s c e n t r a l a d m i n i s t r a t i o n i s s i t u a t e d i n a member s t a t e , 

i t s m a in e s t a b l i s h m e n t i s s i t u a t e d i n a member s t a t e " . However, 

i t i s s t a t e d t h a t " i n t h e absence o f e i t h e r o f t h e above l i n k s " , 

t h e a c t i v i t y o f t h e company must "show a r e a l and c o n t i n u o u s 

l i n k w i t h t h e economy o f a member s t a t e " [ 7 2 ] . These D e c i s i o n s 
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i n t r o d u c e us t o t h e t h i r d c o n d i t i o n f o r t h e e s t a b l i s h m e n t o f 

l e g a l p e r s o n s w i t h i n t h e Community, i . e . t h e e f f e c t i v e and con­

t i n u o u s l i n k w i t h t h e economy o f a m e m b e r - s t a t e [ 7 3 ] . A " r e a l 

e c o n o m i c l i n k " i s e v i d e n c e d by e i t h e r t h e amount o f g r o s s b u s i ­

ness done w i t h i n t h e Community o r by t h e permanent n a t u r e o f t h e 

i n v e s t m e n t s w i t h i n t h e Co.mniunity [ 7 4 ] . A " c o n t i n u o u s l i n k " i s t o 

be v i e w e d as " t h e o p p o s i t e o f o c c a s i o n a l " [ 7 5 ] and i s d e f i n e d as 

"a h i s t o r y o f commerce o r p r o d u c t i o n " i n one o f t h e EC member-

s t a t e s [ 7 5 ] . To c o n c l u d e , i t can be s t a t e d t h a t t h e G e n e r a l 

P r o g r a m r e q u i r e s a r e a l and c o n t i n u o u s l i n k v ; i t h t h e economy o f 

a m e m b e r - s t a t e , w h i c h e x i s t s when t h e company " a l r e a d y m a i n t a i n s 

a s e c o n d a r y e s t a b l i s h m e n t w i t h i n t h e Community" o r when t h e 

Common M a r k e t i s t h e company's " p r i m a r y f i e l d o f a c t i o n " [ 7 7 ] . 

The i s s u e o f EC s u b s i d i a r i e s o f non-£C p a r e n t companies 

The t h i r d c o n d i t i o n - imposed by The G e n e r a l Program on t h e 

S u p p r e s s i o n o f R e s t r i c t i o n s on t h e Freedom o f E s t a b l i s h m e n t o f 

18 December 1961 [JO 1962, p p . 3 2 - 6 2 ] - has been c r i t i c i s e d [ 7 8 ] 

as g i v i n g t h e b e n e f i t o f f r e e d o m o f e s t a b l i s h m e n t t o s u b s i d i a ­

r i e s o f non-EC compa n i e s w i t h a r e g i s t e r e d o f f i c e w i t h i n t h e EC. 

Thus a s i t u a t i o n has d e v e l o p e d where a non-EC company can 

m a i n t a i n a f i c t i t i o u s , n o n - p r o d u c t i v e o f f i c e w i t h i n t h e EC and 

demand t o i m p o r t i n t e r m s o f t a x e s and dumping [ 7 9 ] r e g u l a t i o n s 

i t s non-EC p r o d u c t s u n d e r t h e same c o n d i t i o n s s t i p u l a t e d f o r EC 

p r o d u c t s [ 8 0 ] . A l t h o u g h i n t h e p a s t and e s p e c i a l l y i n Greece t h e 

d a n g e r o f t h i r d c o u n t r i e s p e n e t r a t i n g t h e Common M a r k e t t h r o u g h 
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t h e f o r m a t i o n o f s u b s i d i a r i e s w i t h i n t h e EC seemed o n l y 

t h e o r e t i c a l [ 8 1 ] . I t was commonly b e l i e v e d t h a t t h e dem.and o f an 

e f f i c i e n t e conomic l i n k o f t h e company w i t h t h e economy o f an EC 

m e m b e r - s t a t e w o u l d d i m i n i s h a l l p o s s i b i l i t i e s o f c i r c u m v e n t i o n 

[ 8 2 ] . M a e s t r i p i e r i [ 8 3 ] n o t e s t h a t "what r e a l l y c o u n t s i s t h a t 

t h e company s h o u l d b e l o n g t o t h e economic l i f e o f t h e Community. 

F u r t h e r m o r e i t i s a l m o s t i m p o s s i b l e t o d i s c o v e r who i s r e a l l y i n 

c o n t r o l o f t h e company". 

D e s p i t e t h e a p p l i c a t i o n o f t h e t h i r d c o r r e c t i v e c r i t e r i o n , 

and f o l l o w i n g t h e s i g n i n g o f t h e GATT agreements by t h e EC, 

compan i e s f r o m t h i r d c o u n t r i e s were s t i l l a b l e t o p e n e t r a t e t h e 

EC m a r k e t by e s t a b l i s h i n g European s u b s i d i a r i e s . F or member 

s t a t e s w i t h t r a d i t i o n a l l y p r o t e c t i v e economic r e g i m e s , such as 

F r a n c e and I t a l y [ 8 4 ] , t h i s was a b l a t a n t c i r c u m v e n t i o n o f EC 

l e g i s l a t i o n on f r e e d o m o f e s t a b l i s h m e n t . For o t h e r member s t a t e s 

s u ch as B r i t a i n and E i r e , w h i c h had more l i b e r a l economic r e g i m e 

[ 8 5 ] ( a n d e n j o y e d more b e n e f i t s f r o m t h i s d e v e l o p m e n t as many US 

and Japanese s u b s i d i a r i e s e s t a b l i s h e d t h e r e ) t h e p r e v e n t i o n o f 

E u r o p e a n s u b s i d i a r i e s f r o m f r e e l y c i r c u l a t i n g t h e i r p r o d u c t s i n 

t h e EC c o n t r a d i c t e d t h e f r e e d o m o f e s t a b l i s h m e n t . 

D e s p i t e B r i t i s h o p p o s i t i o n , . t h e " p r o t e c t i o n i s t " m a j o r i t y 

w i t h i n t h e EC p r e s s e d on t o e s t a b l i s h a f o u r t h c r i t e r i o n based 

on l o c a l c o n t e n t [ 8 6 ] , w h i c h i n 1988 w i t h t h e " N i s s a n case" [ 8 7 ] 

t r i g g e r e d a c o n t r o v e r s y w i t h i n t h e EC c o n c e r n i n g t h e e x t e n t o f 

l o c a l c o n t e n t . Based on t h e r e g u l a t i o n s o f t h e K y o t o C o n v e n t i o n 

[ 8 8 ] , t h e EC has p a s s e d R e g u l a t i o n 2423/88 [ 8 9 ] ( w i d e l y known as 

" a n t i - s c r e w d r i v e r " r e g u l a t i o n ) a c c o r d i n g t o w h i c h a p r o d u c t i s 
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n o t s u b j e c t t o dumping p e n a l t i e s ( t h a t i s , i t i s c o n s i d e r e d 

E u r o p e a n ) , i f a t l e a s t 50% [ 9 0 ] o f i t s v a l u e ( i . e . o f i t s p a r t s 

o r m a t e r i a l s [ 9 1 ] e t c . ) o r i g i n a t e f r o m EC member s t a t e s [ 9 2 ] . 

T h i s R e g u l a t i o n has l e d t o numerous d e b a t e s between EC and t h i r d 

c o u n t r i e s , c e n t e r i n g b o t h on t h e method o f d e t e r m i n a t i o n o f t h e 

p e r c e n t a g e o f l o c a l c o n t e n t [ 9 3 ] and on t h e l e g a l i t y o f such 

d i s c r i m i n a t i o n [ 9 4 ] i n v i e w o f GATT r e g u l a t i o n s [ 9 5 ] . A l t h o u g h 

t h i s d e b a t e has n o t been r e s o l v e d , t h e Com.munity has p r o c e e d e d 

t o d r a f t " r u l e s o f o r i g i n " f o r s p e c i f i c c a t e g o r i e s o f 

p r o d u c t s [ 9 6 ] . 

C o n s e q u e n t l y , i t can be s t a t e d t h a t companies w i s h i n g t o 

b e n e f i t f r o m t h e f r e e d o m o f e s t a b l i s h m e n t must a l s o f u l f i l a 

f o u r t h c o n d i t i o n s e t i n d i r e c t l y by EC s e c o n d a r y l e g i s l a t i o n , 

i . e . t h e y must m a n u f a c t u r e t h e i r p r o d u c t s a c c o r d i n g t o t h e 

" r u l e s o f o r i g i n " o r t h e s p e c i a l a n t i d u m p i n g r e g u l a t i o n s o f t h e 

EC [ 9 7 ] . I n t e r m s o f t h e l e g a l i t y o f l o c a l c o n t e n t r e q u i r e m e n t s , 

i t must be s t a t e d t h a t GATT does n o t o b l i g e t h e Community t o 

t r e a t t h i r d c o u n t r i e s e q u a l l y t o i t s members [ 9 3 ] . M o r e o v e r , 

c i r c u m v e n t i o n s o f t h e f r e e d o m o f e s t a b l i s h m e n t ( i n i t i a l l y meant 

t o a p p l y t o compan i e s w i t h an e f f e c t i v e and c o n t i n u o u s l i n k t o 

t h e economy o f one o f t h e member s t a t e s , w h i c h i s h a r d l y t h e 

case w i t h c o m p a n i e s w i t h m e r e l y an ass e m b l y u n i t w i t h i n t h e 

Comjnunity) can n o t be l e g a l i z e d by any k i n d o f i n t e r n a t i o n a l 

t r e a t y . I n t e r m s o f e x p e d i e n c y , t h e p r e v e n t i o n o f non-EC 

com p a n i e s f r o m e s t a b l i s h i n g i n Eu r o p e i s a c o n s e r v a t i v e measure, 

w h i c h o n l y h e l p s w i d e n t h e gap between EC, U.S. and Japanese 

m a n u f a c t u r e r s [ 9 9 ] . Thus, t h e EC must l i m i t t h e l o c a l c o n t e n t 
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r e q u i r e m e n t s t o a p e r c e n t a g e e c o n o m i c a l l y s u i t a b l e f o r c r e a t i n g 

t h e n e c e s s a r y , e f f e c t i v e l i n k between t h e s u b s i d i a r y and t h e 

economy o f i t s r e c e i v i n g s t a t e . I t s h o u l d be n o t e d t h a t an 

i n t r a - E C a g r e e m e n t on t h e i s s u e must be a c h i e v e d as soon as 

p o s s i b l e , b e c a u s e t h e c i r c u l a t i o n o f a p r o d u c t w i t h i n one EC 

member s t a t e a u t o m a t i c a l l y l e a d s t o i t s f r e e c i r c u l a t i o n i n a l l 

EC member s t a t e s [ 1 0 0 ] . 

T e r r i t o r i a l Scope o f t h e Freedom o f E s t a b l i s h m . e n t 

The t e r r i t o r i a l l i m i t s o f t h e f r e e d o m o f e s t a b l i s h m . e n t a r e 

s e t by A r t i c l e 227 o f t h e T r e a t y o f Rome, w h i c h d e t e r m i n e s t h e 

rationae loci i m p l e m e n t a t i o n o f t h e T r e a t y i n g e n e r a l . S i n c e 

A r t i c l e 5 8 ( 1 ) r e l a t e s t h e companies' f r e e e s t a b l i s h m e n t w i t h a 

s t a t u t o r y s e a t o r t h e i r c e n t r e o f a d m i n i s t r a t i o n w i t h i n one o f 

t h e c o u n t r i e s o f t h e Community, t h e d e t e r m i n a t i o n o f t h e s e 

c o u n t r i e s becom.es n e c e s s a r y . The T r e a t y ( a n d c o n s e q u e n t l y t h e 

f r e e d o m o f e s t a b l i s h m e n t ) a p p l i e s t o t h e t w e l v e member s t a t e s o f 

t h e EC [ 1 0 1 ] . Under A r t s . 2 2 7 , 132 ( 3 ) and 131 ( 1 ) , t h e T r e a t y 

a l s o a p p l i e s t o c o u n t r i e s and t e r r i t o r i e s w i t h a s p e c i a l 

r e l a t i o n s h i p w i t h F r a n c e [ 1 0 2 ] , I t a l y and The N e t h e r l a n d s . T h i s 

c a t e g o r y i n c l u d e s t h e F r e n c h Guadelup, G u i a n a , M a r t i n i c and 

R e i n o n [ 103 ] . 

A n o t h e r i s s u e on t h e rationae loci a p p l i c a t i o n o f t h e f r e ­

edom o f e s t a b l i s h m e n t c o n c e r n s t h e c o n t i n e n t a l s h e l f o f EC 

member s t a t e s . EC o f f i c i a l s have r e p e a t e d l y i n s i s t e d t h a t t h e 

a p p l i c a t i o n o f t h e f r e e d o m o f e s t a b l i s h m e n t s h o u l d i n c l u d e 
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c o n t i n e n t a l s h e l v e s , based on A r t . 227 EEC. The i s s u e i s s t i l l 

i n d e b a t e . However, t h e r e i s no d o u b t t h a t companies d e a l i n g 

w i t h s u b m a r i n e w e a l t h a r e b e n e f i c i a r i e s o f t h e f r e e d o m o f 

e s t a b l i s h m e n t . M o r e o v e r , t h e f r e e d o m o f e s t a b l i s h m e n t " a l s o 

i n c l u d e s t h a t p a r t o f t h e c o n t i n e n t a l s h e l f w h i c h i s c o n t r o l l e d 

by t h e member s t a t e s " [ 1 0 4 ] . The i s s u e i s e x t r e m e l y i n t e r e s t i n g 

i n l e g a l t h e o r y . However, i t l a c k s p r a c t i c a l i m p o r t a n c e i n so 

f a r as t h i s p r e s e n t a n a l y s i s i s c o n c e r n e d , as Greece t e n d s t o 

r e s e r v e t h e e x p l o i t a t i o n o f i t s c o n t i n e n t a l s h e l f t o governmen­

t a l o r g a n i z a t i o n s , f o r o b v i o u s r e a s o n s o f n a t i o n a l s e c u r i t y . 

C o n e l u s i o n s 

The f r e e d o m o f e s t a b l i s h m e n t o f companies w i t h i n t h e EC i s 

d e a l t w i t h i n A r t s . 5 2 - 5 8 EEC. I n o r d e r t o b e n e f i t f r o m t h e 

f r e e d o m o f e s t a b l i s h m e n t , r e c o g n i z e d companies must f u l f i l f o u r 

c o n d i t i o n s : 

1. t h e company must be p r o f i t - a i m i n g ; 

2. t h e company must be f o r m e d u n d e r t h e law o f a member 

s t a t e and have i t s r e g i s t e r e d o f f i c e , c e n t r a l a d m i n i s t r a t i o n , o r 

p r i n c i p a l p l a c e o f b u s i n e s s w i t h i n t h e EC; 

3. t h e company must have an e f f e c t i v e and c o n t i n u o u s l i n k 

w i t h t h e economy o f a member s t a t e ; and 

4. t h e m . a t e r i a l s used f o r t h e company's p r o d u c t s must have 

o r i g i n a t e d i n t h e EC i n a p e r c e n t a g e o f a t l e a s t 50% [ 1 0 5 ] . 

The a n a l y s i s o f t h e c o n d i t i o n s s e t by EC law f o r t h e e s t a ­

b l i s h m e n t o f c o m p a n i e s r e f l e c t s a p r o t e c t i o n i s t a t t i t u d e , w h i c h 
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c o n t r a d i c t s t h e l i b e r a l i s m shown by t h e EC t o w a r d s t h e r e c o ­

g n i t i o n o f c o m p a n i e s . T h i s l i b e r a l i s m i s o n l y e p i d e r m i c . The 

i p s o j u r e r e c o g n i t i o n o f a l l l e g a l e n t i t i e s by t h e l e g a l o r d e r 

o f t h e Community i s m e a n i n g l e s s , s i n c e o n l y a s m a l l number o f 

t h e r e c o g n i z e d c o m p a n i e s may b e n e f i t f r o m t h e f r e e d o m o f e s t a ­

b l i s h m e n t . Even s u b s i d i a r i e s ( w h i c h , h a v i n g a s e p a r a t e l e g a l 

p e r s o n a l i t y , a r e c o n s i d e r e d d o m e s t i c c o m p a n i e s ) a r e n o t b e n e f i ­

c i a r i e s o f t h e f r e e d o m o f e s t a b l i s h m e n t , u n l e s s t h e y f u l f i l t h e 

t h i r d and f o u r t h o f t h e c r i t e r i a m e n t i o n e d above. The p r o t e c ­

t i o n i s m o f t h e EC can o n l y emanate f r o m a f a l s e sense o f s h o r t -

t e r m d o m e s t i c i n t e r e s t . However, i t s h o u l d a l s o be n o t e d t h a t 

e x t r e m e l i b e r a l i s m ( a l l o w i n g e v e r y company t o b e n e f i t f r o m t h e 

f r e e d o m o f e s t a b l i s h m e n t ) w o u l d a l s o c o n t r a d i c t t h e a i m o f t h e 

T r e a t y , w h i c h was t h e c r e a t i o n o f a Common M a r k e t f o r i t s member 

s t a t e s o n l y . 

The p r o b l e m c o u l d be s o l v e d i n two d i f f e r e n t ways. The 

member s t a t e s c o u l d e i t h e r impose l o c a l c o n t e n t r e q u i r e m e n t s o f 

a p e r c e n t a g e s t i p u l a t e d f o r each and e v e r y p r o d u c t (a p r a c t i c e 

f o l l o w e d by t h e EC a t t h e moment) o r t h e y c o u l d p r o d u c e a 

g e n e r a l s t i p u l a t i o n p r e v e n t i n g any k i n d o f circum.vent i o n o f EC 

l e g i s l a t i o n . T h i s g e n e r a l r u l e can t a k e e i t h e r t h e f o r m o f a 

p r o h i b i t o r y l e g a l s t i p u l a t i o n [ 1 0 6 ] , o r t h e f o r m o f a s e t o f 

c r i t e r i a d e t e r m i n i n g w h i c h companies can be c o n s i d e r e d European. 

These c r i t e r i a c o u l d r e f e r e i t h e r t o t h e company's n a t i o n a l i t y 

o r t o a p r o d u c t ' s E u r o p e a n o r i g i n ( i n t e r m s o f a v a r i a b l e p e r ­

c e n t a g e o f l o c a l c o n t e n t ) . The e x t e n d o f l o c a l c o n t e n t c o u l d 

h e l p d e c i d e w h e t h e r t h e company i n q u e s t i o n f u l f i l s i t s o b l i g a -
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t i o n s t o t h e Community ( f o r example, c o n t r i b u t i o n t o t h e EC's 

d e v e l o p m e n t and p r o s p e r i t y , use o f EC w o r k e r s i n o r d e r t o r e d u c e 

u n e m p l o y m e n t , p r o d u c t i v e i n d u s t r y u n i t s w i t h i n t h e EC f o r t h e 

b e n e f i t o f t h e r e l e v a n t EC member s t a t e e t c . ) , so as t o f a i r l y 

demand b e n e f i c i a r y t r e a t m e n t f o r i t s p r o d u c t s . I f t h i s i s t h e 

c a s e ( t h a t i s , i f t h e company can d e m o n s t r a t e an e f f e c t i v e and 

c o n t i n u o u s l i n k w i t h t h e C o m m u n i t y ) , t h e company s h o u l d be 

c o n s i d e r e d t o b e n e f i t f r o m t h e f r e e d o m o f e s t a b l i s h m e n t . I f n o t , 

t h e EC may a p p l y t h e i n t e r n a t i o n a l r e g u l a t i o n s o f t h e GATT on 

t h e company's p r o d u c t s . I t s h o u l d be s t a t e d t h a t a f t e r t h e 

i n e f f e c t i v e use o f t h e f i r s t method ( t h e i m p o s i t i o n o f l o c a l 

c o n t e n t r e q u i r e m e n t s ) t h e EC i s now i n t h e p r o c e s s o f p r o d u c i n g 

" r u l e s o f o r i g i n " , w h i c h s h a l l s e r v e as g e n e r a l g u i d e l i n e s f o r 

t h e c h a r a c t e r i z a t i o n o f a p r o d u c t as EC o r non-EC. 

T h i s c o n c l u d e s o u r b r i e f a n a l y s i s o f EC l e g i s l a t i o n con­

c e r n i n g t h e c o n d i t i o n s f o r t h e e s t a b l i s h m e n t o f p u b l i c companies 

l i m i t e d by s h a r e s w i t h i n t h e Community. B e f o r e r e a c h i n g a con­

c l u s i o n on t h e a d a p t a b i l i t y o f Greek t o EC law on company e s t a ­

b l i s h m e n t , we must l o o k c l o s e r t o t h e a c t i v i t i e s p e r m i t t e d t o 

t h e e s t a b l i s h e d c o m p a n i e s by t h e two l e g a l s y s t e m s . We must a l s o 

a n a l y s e t h e l i m i t s s e t by Greek and EC law t o t h e companies' 

a c t i v i t i e s , as t h e s e may f o r m a d d i t i o n a l c o n d i t i o n s o f e s t a b l i ­

shment . 
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FOOTNOTES 

[ I ] T hus, an u n r e c o g n i z e d company w o u l d be u n a b l e t o r e n t 
o r buy a b u i l d i n g , h i r e e m p l o y e e s , o r engage i n any k i n d o f 
t r a n s a c t i o n s . 

[ 2 ] C a t h , o p . c i t . , p . 2 5 1 , m e n t i o n s t h a t "...However, i t i s 
s u r p r i s i n g t h a t t h e s e and r e l a t e d i s s u e s have h a r d l y e v e r been 
a p p r o a c h e d ( a n d t h e n o n l y by a few w r i t e r s ) - i n so f a r as t h e y 
r e l a t e t o i n t r a - C o m m u n i t y c r o s s - b o r d e r e s t a b l ishm.ent- f r o m t h e 
a n g l e o f t h e T r e a t y " . 

[ 3 ] See C a t h , i b i d , p.248. 

[ 4 ] K r i s p i s , o p . c i t . , p . 3 1 ; W o o i d r i d g e , o p . c i t . , p.137; 
B o u k o u r a s , o p . c i t . , pp.29-40; C a t h , o p . c i t . , pp.249-252; Jadaud 
and P l a i s a n t , o p . c i t . , p p . 3 9 - 4 1 ; Goldmann, o p . c i t . , pp.187-190. 

[ 5 ] The t h e o r y o f t h e s i e g e r e e i i s w i d e l y s u p p o r t e d i n 
F r a n c e , Germany, I t a l y , B e l g i u m , Luxembourg, and i n Cyprus. 

See r e s p e c t i v e l y , Jadaud a t P l a i s a n t , o p . c i t . , p.35; a l s o 
Supreme C o u r t , S. 1870.1.373; S. 1901.1.70; W o l f f , Das Interna­
tionale Privatrecht Deutschlands, 1954, p.115; German Supreme 
C o u r t 1832, RGZ 7 68; 1927 RGZ 117 215; I t a l i a n Supreme C o u r t , 
i n i t i v i s t a Cormerciale 19 38, 225; B e l g i a n Commercial Code, T i t l e 
I X , A r t . 197; L u x e m b o u r g e o i s Law on Co m j n e r c i a l Companies o f 1 0 t h 
A u g u s t 1915, a r t . 1 5 9 ; and I r a k l e o u s , o p . c i t . , p.96. 

[ 6 ] These two c r i t e r i a a r e i n t r o d u c e d by Jadaud e t P l a i ­
s a n t , o p . c i t . , p.35. 

[ 7 ] See 19 04 EG DJZ 9 5 55; BFH NJW 1957 18 96; RG JW 1904 
2 1 ; BFH HFR 1965 170; t h e same c r i t e r i a a r e a l s o used by P e n n i n ­
g t o n , Companies in the Common Market (1970, Oxez P u b l i c a t i o n s , 
L o n d o n ) , pp.98-99; and B o u k o u r a s , o p . c i t . , pp.32-33. 

[ 8 ] o p . c i t . , p.64. 

[ 9 ] o p . c i t . , p.34-35. 

[ 1 0 ] See Boukouras', o p . c i t . , p.33; and Morse, " M u t u a l 
r e c o g n i t i o n o f c o m p a n i e s i n E n g l a n d and t h e EEC" [ 1 9 7 2 ] J o u r n a l 
o f B u s i n e s s Law, p.199. 

[ I I ] F o r an e x t e n s i v e a n a l y s i s o f t h e t h e o r y o f i n c o r p o r a ­
t i o n , see P e n n i n g t o n , o p . c i t . , p.98; Morse, o p . c i t . , p.196; 
B o u k o u r a s , o p . c i t . , p . 3 1 ; a l s o see Newby v. Van Oppen 1872, L.R. 
7 Q.B.293; N a t i o n a l Bank o f Greece v. M e t l i s s 1953 A.C.309. 

I t s h o u l d be n o t e d t h a t a c c o r d i n g t o B r i t i s h law t h e s t a t u ­
t o r y s e a t o f a company can n o t be t r a n s f e r r e d e l s e w h e r e . Thus, 
i f a company ch o o s e s t o d e c l a r e i n i t s A r t i c l e s o f A s s o c i a t i o n 
t h a t i t s s e a t i s l o c a t e d i n E n g l a n d , i t i s t o be c o n s i d e r e d as 
an E n g l i s h company ( e v e n i f i t s siege reel i s • l o c a t e d 
e l s e w h e r e ) . S i n c e t h e company s h a l l t h e n be i n c o r p o r a t e d i n 
E n g l a n d , t h e company's p l a c e o f i n c o r p o r a t i o n and i t s d o m i c i l e 
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a r e i d e n t i c a l . 

[ 1 2 ] V r e l l i s , o p . c i t . , p.99 r e f e r s t o m.aritime c ompanies, 
as one o f t h e few ca s e s where Greek law a p p l i e s t h e t h e o r y o f 
i n c o r p o r a t i o n . A s e c o n d c a s e c o n c e r n s s u b s i d i a r y c o m p a n i e s . 

[ 1 3 ] The Hague C o n f e r e n c e on P r i v a t e I n t e r n a t i o n a l Law was 
f o u n d e d i n 1893 on t h e i n i t i a t i v e o f t h e D u t c h Government. I n 
1925, i t t o o k t h e f o r m o f an i n t e r n a t i o n a l o r g a n i z a t i o n w i t h a 
per m a n e n t s e c r e t a r i a t . 

[ 1 4 ] Goldmann, o p . c i t . , p.69 n o t e s t h a t t h e i s s u e o f 
r e c o g n i t i o n o f f o r e i g n l e g a l p e r s o n s as l e g a l e n t i t i e s was on 
t h e agenda o f t h e 1923 C o n f e r e n c e , b u t was n o t d i s c u s s e d . 
P r o f e s s o r B a s d e v a n t (a F r e n c h r e p r e s e n t a t i v e ) s u g g e s t e d t h a t t h e 
i s s u e o u g h t t o be d i s c u s s e d a t t h e n e x t s e s s i o n . The p r o p o s a l 
was a c c e p t e d and t h e i s s u e was b r o u g h t up a t t h e n e x t s e s s i o n , 
w h i c h t o o k p l a c e a few decades l a t e r , i n 1951. 

[ 1 5 ] A r t . 1 1 p r o v i d e s t h a t t h e C o n v e n t i o n s h a l l come i n t o 
f o r c e once a l l t h e s i g n a t o r i e s have r a t i f i e d i t . F i v e c o u n t r i e s 
have d e c l i n e d t o do so and t h e C o n v e n t i o n s t i l l r e m a i n s 
u n r a t i f l e d . 

[ 1 6 ] The f o l l o w i n g c o u n t r i e s p a r t i c i p a t e d i n t h e r e l e v a n t 
s e s s i o n o f t h e Hague C o n f e r e n c e : A u s t r i a , F i n l a n d , Japan, S p a i n , 
G r e a t B r i t a i n , I t a l y , F r a n c e , Luxembourg, P o r t u g a l and t h e 
N e t h e r l a n d s . Y u g o s l a v i a s e n t an o b s e r v e r . 

[ 1 7 ] A c c o r d i n g t o Goldmann [ o p . c i t , p .70] t h e C o n f e r e n c e i s 
a p p l i c a b l e e x c l u s i v e l y t o p r i v a t e c ompanies. 

[ 1 8 ] A r t . l p r o v i d e s t h a t t h e C o n f e r e n c e i s a p p l i c a b l e n o t 
o n l y t o c o m p a n i e s , b u t t o a s s o c i a t i o n s and f o u n d a t i o n s as w e l l . 
S i n c e t h e d o m e s t i c law i n s e v e r a l c o u n t r i e s does n o t c o n s i d e r 
t h e f o u n d a t i o n s o r a s s o c i a t i o n s t o be l e g a l p e r s o n s . A r t . 9 
s t i p u l a t e s t h a t e a c h c o u n t r y may l i m i t t h e C o n v e n t i o n ' s f i e l d o f , 
a p p l i c a t i o n . I t s h o u l d be n o t e d t h a t a 1 t h o u g h F r a n c e had some 
o b j e c t i o n s c o n c e r n i n g t h e r e c o g n i t i o n o f f o r e i g n f o u n d a t i o n s , i t 
d i d n o t use t h e l i m i t i n g power o f f e r e d by A r t . 9 . As f a r as 
companies a r e c o n c e r n e d , no d i s a g r e e m e n t s d i d a p p e a r . 

[ 1 9 ] A r t . l o f t h e C o n v e n t i o n p r o v i d e s t h a t t h e l e g a l p e r s o ­
n a l i t y a c q u i r e d by a company, a s s o c i a t i o n o r f o u n d a t i o n by 
v i r t u e o f t h e law o f t h e c o n t r a c t i n g s t a t e where t h e f o r m a l i t i e s 
o f r e g i s t r a t i o n a nd p u b l i c a t i o n have been c o m p l i e d w i t h ( and 
w h e r e ) i t has i t s s t a t u t o r y o f f i c e , s h a l l be r e c o g n i z e d as o f 
r i g h t i n t h e o t h e r c o n t r a c t i n g s t a t e s . 

[ 2 0 ] A r t . 2 o f t h e C o n v e n t i o n s t a t e s t h a t " p e r s o n a l i t y 
a c q u i r e d u n d e r t h e p r o v i s i o n s o f A r t i c l e 1 need n o t be 
r e c o g n i z e d i n a n o t h e r c o n t r a c t i n g s t a t e whose law t a k e s t h e r e a l 
h e a d q u a r t e r s i n t o c o n s i d e r a t i o n , i f t h e s e a r e c o n s i d e r e d as 
b e i n g on i t s t e r r i t o r y " . 
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[ 2 1 ] Goldmann, o p . c i t . , p.72 n o t e s t h a t : "Thus, t h e u p s h o t 
i s t h a t o n l y i f a company s e t up i n one c o u n t r y has i t s r e a l 
h e a d q u a r t e r s i n a n o t h e r c o u n t r y w h i c h i t s e l f a d o p t s t h e s y s t e m 
o f i n c o r p o r a t i o n , must a l l c o n t r a c t i n g s t a t e s ( i n c l u d i n g t h o s e 
w h i c h t a k e t h e r e a l h e a d q u a r t e r s i n t o c o n s i d e r a t i o n r e c o g n i z e 
i t " . 

[ 2 2 ] B o u k o u r a s , o p . c i t . , pp.43-44 a d o p t s t h e v i e w o f Wyatt 
and Dashwood, who n o t e d t h a t t h e r e f u s a l f o r r e c o g n i t i o n o f a 
company c o u l d l e a d t o t h e r e f u s a l o f t h e company's r i g h t o f 
e s t a b l i s h m e n t w i t h i n t h e EC. He a l s o s t a t e s t h a t A r t . 5 8 o f t h e 
T r e a t y i n d i r e c t l y r e g u l a t e s t h e m e m b e r s ' o b i i g a t i o n t o r e c o g n i z e 
f o r e i g n c o m p a n i e s as l e g a l e n t i t i e s , s i n c e w i t h o u t r e c o g n i t i o n 
t h e c o n t e n t o f t h e f r e e d o m o f e s t a b l i s h m e n t w o u l d be 
" d e c e p t i v e " . 

[ 2 3 ] L i p s t e i n , o p . c i t . , p.248 s t a t e s t h a t t h e T r e a t y ' s main 
a i m ( w h i c h i s t h e f r e e movement o f p e r s o n s w i t h i n t h e EC) can 
o n l y be a c c o m p l i s h e d t h r o u g h two c o u r s e s o f a c t i o n : 

a. t h e r e c o g n i t i o n o f f o r e i g n c o m panies; o r 
b. t h e a d o p t i o n o f a common s y s t e m o f Company Law. 

[ 2 4 ] Goldmann and Lyon-Caen, o p . c i t . , p.192, n o t e t h a t t h e 
Hague C o n f e r e n c e - a p a r t f r o m t h e f a c t t h a t i t was n o t i n f o r c e -
d i d n o t c o v e r t h e needs o f EC member s t a t e s , because i t l e f t 
room f o r n o n - r e c o g n i t i o n o f companies f r o m t h e c o u n t r i e s 
f o l l o w i n g t h e d o c t r i n e o f t h e siege reel. On t h e c o n t r a r y . A r t s . 
52-58 o f t h e T r e a t y o f Rome on t h e f r e e d o m o f e s t a b l i s h m e n t 
d e t e r m i n e d t h e m a t t e r i n s u c h an a b s t r a c t way, t h a t t h e 
r e c o g n i t i o n o f c o m p a n i e s f r o m a l l EC member s t a t e s was f a r f r o m 
c e r t a i n . 

[ 2 5 ] P r e p a r a t i o n s f o r t h e C o n v e n t i o n began i n June 1962. 
The f i n a l t e x t was l a i d open f o r s i g n a t u r e on J a n u a r y , 20 1965, 
a t S t r a s b o u r g and was f i n a l l y s i g n e d i n B r u s s e l s on F e b r u a r y , 
29, 1968. However, i t i s n o t y e t i n f o r c e due t o t h e N e t h e r ­
l a n d s ' r e f u s a l t o p r o c e e d w i t h i t s r a t i f i c a t i o n . 

[ 2 6 ] W o o i d r i d g e , o p . c i t . , p.135, n o t e s t h a t i t "appears 
h i g h l y u n l i k e l y " t h a t t h e C o n v e n t i o n w i l l come i n t o f o r c e . 
Because " o f t h e p r o l o n g e d f a i l u r e " f a i l u r e o f t h e N e t h e r l a n d s t o 
r a t i f y t h e C o n v e n t i o n and t h e A d d i t i o n a l P r o t o c o l o f 1971 
c o n f e r r i n g j u r i s d i c t i o n t o t h e European C o u r t o f J u s t i c e , and 
" o f t h e d o u b t s o f t h e new members, w h i c h u n d e r t o o k t o accede t o 
t h e C o n v e n t i o n ' s A r t . 3 o f t h e r e s p e c t i v e A c t s o f A s s o c i a t i o n and 
t o n e g o t i a t e m o d i f i c a t i o n s n e c e s s a r y f o r t h i s p u r p o s e " , i t 
a p p e a r s q u i t e l i k e l y t h a t t h e C o n v e n t i o n w i l l n e v e r come i n t o 
f o r c e . 

[ 2 7 ] S i n c e t h e C o n v e n t i o n u n d o u b t e d l y a p p l i e s t o p u b l i c 
c o m p a n i e s l i m i t e d by s h a r e s ( w h i c h a r e t h e s u b j e c t o f t h i s 
a n a l y s i s ) t h e r e i s r e a l l y no p o i n t i n a n a l y s i n g t h e C o n v e n t i o n ' s 
f i e l d o f a p p l i c a t i o n . However, a b r i e f r e f e r e n c e t o l e g a l 
e n t i t i e s b e n e f i t i n g f r o m t h e C o n v e n t i o n i s n o t e w o r t h y . I t i s 
a c c e p t e d t h a t t h e C o n v e n t i o n a p p l i e s t o c i v i l and c o m m e r c i a l law 
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companies ( A r t i c l e 1) and p u b l i c o r g a n i z a t i o n s w i t h p r o f i t -
making o b j e c t . See Goldmann, o p . c i t . , p.74. 

t28 ] A c c o r d i n g t o L i p s t e i n , The law of the EEC (1974, But-
t e r w o r t h s , London), p.250, A r t . 8 aims to e x p r e s s l y i n c l u d e i n 
the Convention's f i e l d of a p p l i c a t i o n the German Offene Gesell-
schaft and the B r i t i s h p a r t n e r s h i p ( b o t h of which do have r i g h t s 
and o b l i g a t i o n s , but do not possess a l e g a l p e r s o n a l i t y under 
t h e i r l e x f o r i ) . 

[ 2 9 ] See Roblot Traite elementaire de droit commercial 
(1984, P a r i s ) , p.1135; a n d C a t h , o p . c i t . , p.252. 

I t s h ould be noted t h a t a c c o r d i n g t o L i p s t e i n , o p . c i t . , 
p.250, the Convention a p p l i e s t o l e g a l e n t i t i e s which "normally" 
aim t o make a p r o f i t . Since the Tre a t y of Rom.e e x p r e s s l y 
excludes e n t i t i e s w i t h o u t a but lucratif from the a p p l i c a t i o n of 
A r t . 52 EEC, t h e r e appears t o be a problem c o n c e r n i n g the 
r e l a t i o n s h i p between the two l e g a l t e x t s . I f the term "normally" 
i s c o n s i d e r e d t o be a r e a l c r i t e r i o n , then both p r o v i s i o n s apply 
t o the same range of a c t i v i t i e s : A r t .58 excludes a l l n o n - p r o f i t -
making e n t i t i e s , w h i l e the Convention i n c l u d e s these e n t i t i e s , 
i f they can o p e r a t e w i t h the aim of making a p r o f i t . I f , 
however, t h i s c r i t e r i o n i s a l e g a l one, then the Convention's 
f i e l d of a p p l i c a t i o n i s r e a l l y wider t h a t the T r e a t y ' s . 

I t s h o u l d be n o t e d , however, t h a t p u b l i c companies l i m i t e d 
by shares always aim t o make p r o f i t ( at l e a s t under Greek law) 
which makes the problem mentioned above i n s i g n i f i c a n t f o r t h i s 
a n a l y s i s. 

[30] The i s s u e of the i n t e r p r e t a t i o n of the "genuine l i n k " 
i s s t i l l d e b a t a b l e . A c c o r d i n g t o S t e i n , o p . c i t . , p.397, note 202 
t h i s term i s vague and u n c l e a r , but was i n c l u d e d t o prevent 
companies from non-EC c o u n t r i e s from demanding r e c o g n i t i o n on 
the grounds of poss e s s i n g "a P.O. Box w i t h i n the Community". 

This term s h a l l be the s u b j e c t of f u r t h e r a n a l y s i s i n the 
second p a r t o f t h i s c h a p t e r , i n r e f e r e n c e t o A r t . 5 3 EEC. 

[31 ] Morse [ o p . c i t . , pp. 202-203] notes t h a t A r t . 5 " r e p r e ­
sents the major consession t o the r e a l seat t h e o r y of r e c o g n i ­
t i o n " . He then i n t e r p r e t s the "mandatory r u l e s " as: " . . . a l l 
those p r o v i s i o n s i n the Companies and ot h e r a c t s and d e c i s i o n s 
of t h e c o u r t s by which E n g l i s h companies are bound". 

A c c o r d i n g t o Boukouras, o p . c i t . , p.51, i f the Convention i s 
r a t i f i e d , t h e ECJ s h a l l have t o i n t e r p r e t these "mandatory 
r u l e s " . 

[3 2 ] L i p s t e i n , o p . c i t . , p.251 and Boukouras, o p . c i t . , p.53, 
s t a t e t h a t non-mandatory r u l e s are a p p l i e d o n l y i f : 

a. t h e r e i s no c o n t r a d i c t i n g p r o v i s i o n i n the companies' 
A r t i c l e s of A s s o c i a t i o n ( A r t . 4 , p a r . 2 . i ) ; 

b. i f the company can prove t h a t i t has op e r a t e d f o r a 
s u b s t a n t i a l p e r i o d o f time w i t h i n the s t a t e of i t s i n c o r p o r a t i o n 
( A r t . 4 , p a r . 2 . i i ) . 

[33 ] The ordre public or " p u b l i c p o l i c y " o f the host s t a t e 
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may be an o b s t a c l e t o r e c o g n i t i o n of a l e g a l e n t i t y w i t h i n the 
EC. However, due t o the vagueness of t h i s p r o v i s i o n . A r t s . 9 and 
10 a l s o d e l i n e a t e the a p p l i c a t i o n of " p u b l i c p o l i c y " . P u b l i c 
p o l i c y must t h e r e f o r e be i n t e r p r e t e d w i t h i n the meaning of 
p r i v a t e i n t e r n a t i o n a l law. T his view i s supported by L i p s t e i n , 
o p . c i t . , p.253; Boukouras, o p . c i t . , p.58; Goldmann, o p . c i t . , 
p.76; Morse, o p . c i t . , p.202; Goldmann & Lyon-Caen, o p . c i t . , 
p.200; Wooldridge, o p . c i t . , p.140. 

I t i s argued t h a t such a j u s t i f i c a t i o n f o r e x c l u s i o n 
a p p l i e s o n l y i n the f o l l o w i n g cases: 

a. the one-man company; 
b. r u l e s c o n t r a d i c t i n g the r e g u l a t i o n s of the EC T r e a t i e s ; 
c. companies o r o t h e r e n t i t i e s , whose aim i s b e l i e v e d t o be 

o t h e r than p r o f i t - m a k i n g , f o r example p o l i t i c a l or pr o p a g a n d i s t ; 
d. companies whose o b j e c t , aim or a c t i v i t y m.ay harm the 

host s t a t e s ' p u b l i c h e a l t h , m o r a l i t y or o t h e r v i t a l i n t e r e s t s . 
For f u r t h e r a n a l y s i s of these t h r e e elements, see Goldmann, 

o p . c i t . , p.76; Goldmann and Lyon-Caen, o p . c i t . , p.200. 

[3 4 ] See Cath, o p . c i t . , p.253. 

[ 3 5 ] See S t e i n , Harmonizat ion of European Company Law 
(1971, Bobbs and M e r r i l , U.K.), p.411-412. 

[3 6 ] Cath, o p . c i t . , p.252, notes t h a t A r t . 7 must be c o n s i ­
dered as another e x c e p t i o n t o the general prevalence r u l e of the 
i n c o r p o r a t i o n t h e o r y . 

[37]' L i p s t e i n , o p . c i t . , p.252, notes t h a t A r t . 7 i s c l e a r l y 
an e x t e n s i o n of A r t . 4 . 

[ 3 8 ] Cath, o p . c i t . , p.253 notes: "Here a g a i n , the c l a s s i c a l 
argument i n fa v o u r of the siege reel has c r e p t i n , i . e . t h a t do­
me s t i c companies s h o u l d not be d i s c r i m i n a t e d v i s - a - v i s f o r e i g n 
companies, s u b j e c t t o more l e n i e n t laws i n r e l a t i o n t o s t r i c t e r 
domestic r u l e s " . 

Boukouras, o p . c i t . , p. 55 adds t h a t i n t h i s m.anner f o r e i g n 
companies are d e n i e d r i g h t s t h a t are c o n f e r r e d upon them by the 
law of t h e i r ie^- fori, but which are a l s o denied t o domestic 
companies of the host s t a t e ; t h u s , f o r e i g n companies cannot be 
co n s i d e r e d p r i v i l e g e d vis-a-vis domestic companies. 

[ 3 9 ] See Wooldridge, o p . c i t . , p. 134; P a p a g i a n n i n d i s - C h r i s -
t o g i a n n o p o u l o s , Clarification of the Treaty of Rome {1981, Sak-
k o u l a s , A t h e n s ) , p.558. 

[ 4 0 ] The mandatory p r o v i s i o n s implemented under A r t i c l e 4 
f o r these companies are not i d e n t i c a l t o the o b l i g a t i o n s a p p l i e d 
t o domestic companies. I f t h i s was the case. A r t i c l e 4 of the 
Convention would a b o l i s h the g e n e r a l r e c o g n i t i o n r u l e , which i s 
c l e a r l y not the w i s h of EC member s t a t e s . 

[ 4 1 ] See cases 107/83 Klopp [1984] ECR 2971; [1985] 1 CMLR 
99; 270/83 Commission v French Republic [1986] ECR 273; [1987] 1 
CMLR 401; 197/84 S t e i n h a u s e r [1985] ECR 1819; [1986] 1 CMLR 53; 
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221/85 Commission v Belgium [1987] ECR 719; [198S] 1 CMLR 151. 

[4 2 ] See Pa p a g i a n n i d i s - C h r i s t o g i a n n o p o u 1 o s , o p . c i t . , D.137 
and ECJ 90/76 Van Ameyde v UCI [1977] ECR 1091; [1977] 2 CMLR 
478 . 

The f a c t t h a t the freedom of es t a b l i s h m e n t must be viewed 
as an aspect of the n o n - d i s c r i m i n a t i o n p r i n c i p l e i s a l s o 
suggested by S t r a u s s , European reckoning, the six and Britain's 
future (1962, George A l l e n and Unwin L t d , London), p.37; A l e x i o u 
EC, Critical analysis (Sakkoulas, A t h e n s ) , p.372; Bournous Free­
dom of establishment of enterprises and banks within the EC 
{1981, Sakkoulas, Athens) pp.27-30], as w e l l as Eoukouras, 
o p . c i t . , p.71. 

[43 ] T h i s d e f i n i t i o n i s a s y n t h e s i s of r e l e v a n t elements 
found i n Bournous, o p . c i t . , p.40; A l e x i o u , o p . c i t . , p.371; Maes-
t r e p i e r i , "Freedom of estab 1 i sh.Tient and freedom t o supply s e r v i ­
ces" (1973) 10 CMLR p.150; Boukouras, o p . c i t . , p.71; and Burrows 
Free movement in European Communi ty Law ( 1 937 , Clarendon Press, 
O x f o r d ) , p.186. 

[ 4 4 ] C l a r o t t i , o p . c i t . , p.203, r e f e r s t o the case of 
branches on wheels i n the form of converted buses, n o t i n g t h a t : 
"...when one of these v e h i c l e s crosses the f r o n t i e r and opens 
i t s doors f o r business i n another member-state, i s i t then 
e s t a b l i s h e d ? My view would be t h a t i t was e s t a b l i s h e d , at l e a s t 
so long as i t made stops at r e g u l a r times at a gi v e n place or 
pl a c e s " . 

I t s h o u l d a l s o be noted at t h i s p o i n t t h a t the permanence 
of the base set up i n o t h e r member s t a t e s i s the eiem.ent which 
d i s t i n g u i s h e s between the freedom of e s t a b l i s h m e n t and the 
freedom t o p r o v i d e s e r v i c e s . See FG Jacobs, "The bas i c freedoms 
of the EEC T r e a t y and Company Law", 1 3 ( 1 992 ) The Co.mpany 
Lawyer, p.4, who notes t h a t " t h e r e i s o b v i o u s l y a very f i n e 
d i s t i n c t i o n between the freedom of est a b l i s h m e n t and the freedom 
t o p r o v i d e s e r v i c e s , depending e s s e n t i a l l y on the perm.anence of 
any base set up i n another member s t a t e . I n o t h e r circumstances, 
the freedom t o p r o v i d e s e r v i c e s may i n v o l v e no presence at a l l 
i n the host s t a t e " . 

[ 4 5 ] See M a e s t r e p i e r i , o p . c i t . , p.150; Bournous, o p . c i t . , 
p.40; D i r e c t i v e 65/1/EEC, 7 Dec. 14, 1964, t h i r d paragraph of 
the p r e a m b l e ] , where they i n t e n d t o stay f o r an " i n d e f i n i t e " 
p e r i o d of t i m e ; a l s o see Boukouras, o p . c i t . , p.71. 

[4 6 ] Burrows, o p . c i t . , pp.186-137 notes t h a t the permanence 
of the arrangement, where a l e g a l or n a t u r a l person i s s e t t l e d , 
cannot be a s a t i s f a c t o r y c r i t e r i o n f o r i t s e s t a b l i shm.ent . "Nor 
does i t seem r i g h t i n p r i n c i p l e t o regard o n l y what i s permanent 
as a form of e s t a b l i s h m e n t , and o n l y what i s ephemeral as a form 
of s e r v i c e s " . 

[ 4 7 ] The E n g l i s h t e x t uses the term "freedom of e s t a b l i s h -
hment". So does t h e German (Niederlassungsfreiheit) and the 
Greek t e x t (eleftheria egatastaseos). On the c o n t r a r y , the I t a -
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l i a n , French and Dutch t e x t s use the term 
lissememnt, diritto di stabi1imento, recht 

' r i g h t " (droit d'etab-
van vastiging). 

[ 4 8 ] A c c o r d i n g t o Smit and Herzog, o p . c i t . , p.537, the 
T r e a t y r e j e c t s two o t h e r t e c h n i q u e s , the r e c i p r o c i t y r u l e and 
the m o s t - f a v o u r e d - n a t i o n c l a u s e . 

[ 4 9 ] T h i s view i s supporte d by Parry and Hardy (as r e p o r t e d 
by Boukouras, o p . c i t . , p .70); E v e r l i n g , Das Ni ader1assungsfrsi-
bait in GM (1963, B e r l i n - F r a n k f u r t ) , p.15; Cassese, " I I d i r i t t o 
d i s t a b i l i m e n t o n e l t r a t t a t o i n s i t u t i v o d e l l a CEE", [1959] RTDP, 
p.315; A r d u i n i , " L i m i t i d e r i v e n t i d e l t r a t t a t o CEE a g l i o r d i n a -
menti i n t e r n i d e g l i s t a t i membri", [1961] RDE, p.277 ; van Gerven 
La droit d'etablissement at la libra prestat ion des services, 
( 1 969, B r u x e l l e s ) ; C l a r o t i , o p . c i t . , p.201; Smit and Herzog, op. 
c i t . , p.537. 

[ 5 0 ] T h i s view i s adopted by Baumann, "Die Harmonisierung 
des N i e d e r l a s s u n g s r e c h t i n verschiedenen Staatengruppen", i n 
Deutshe Landesreferart a zum VI. Internat ionalen Kongress fuer 
RechtsgleiChung in Hamburg, (1962, Hamburg), p.156; S c h l a c h t e r , 
"Das Recht der f r e i e n N i e d e r 1 as sung i n CM", i n Persoaniichkeits-
rachtliche Fragen das intarnat ionalen Rechts (1962), p. 61 ; F^ala-
v r o s , o p . c i t . , 1983, p.119. 

[ 5 1 ] See F r o e l i c h , Niederlassungsfreihei t una Freizugigkei t 
in der EWG und EFTA, (1955, Z u e r i c h ) p.42; Moehring, Aktuelle 
Wirkungen des EWG auf das Karte1Irecht, das Ni ederlassungsrecht 
und das Agrarrecht, ( 1 9 6 5 ) , p.1638. 

[5 2 ] For f u r t h e r r e f e r e n c e on 
view, see K a l a v r o s , o p . c i t . , 1933, 
o p . c i t . , 1990, p.125. 

Greek authors s u p p o r t i n g t h i s 
p. 120; a l s o see Kanelopoulos, 

[ 5 3 ] The d i r e c t e f f e c t of A r t i c l e 52 i s 
Ka l a v r o s , o p . c i t . , p.221; Burrows, o p . c i t . , 
see cases 6/64 Costa v ENEL [1964] ECR 585, 
2/74 Reyners v B e l g i a n S t a t e [1974] ECR 531, 
33/74 Van Binsbergen [1974] ECR 1299, [1975] 
P r o c u r a t e u r du Roi v Royer [1976] ECR 497, 

al s o supported by 
pp. 210-212; a l s o 
[1964] CMLR 4 25; 
[1974] 2 CMLR 395; 
1 CMLR 293; 48/75 

[1976] 2 CMLR 619; 
197/84 S t e i n h a u s e r [1935] ECR 1819, [1986] 1 CMLR 53 

[54 ] See case 107/83 Klopp [1984] ECR 2971; [1985] 1 CMLR 
99 

[ 5 5 ] I t i s accepted t h a t t h e r i g h t of e s t a b l i s h m e n t has two 
separ a t e a s p e c t s , a p e r s o n a l and a commercial one. The personal 
i m p l i e s t h e r i g h t of s e t t i n g up i n a t r a d e or p r o f e s s i o n , 
whereas c o m m e r c i a l l y i t means the r i g h t of companies t o set up 
branch o r g a n i z a t i o n s . 

[ 5 6 ] The elements o f these d e f i n i t i o n s were found i n Kalav­
r o s , The right of establishment under the Treaty of Rome (1983, 
Sakkoulas, A t h e n s ) , p.125; A l e x i o u , o p . c i t . , p.373; Egana, La 
comunidad economica europea (1967, Caracas), p.89; Leleux, "The 
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e s t a b l i s h m e n t o f f o r e i g n s u b s i d i a r i e s i n the European Community" 
i n Ten Years of European Integration (1968, M o n t r e a l ) , p.2; and 
Goldmann, o p . c i t . , p.57. 

[57 ] Pennington, o p . c i t . , p.110, notes t h a t "the l o c a l l y 
formed s u b s i d i a r y w i l l u s u a l l y have i t s c e n t r a l d i r e c t i o n or 
siege i n the c o u n t r y where i t i s formed, and u n l i k e i t s f o r e i g n 
p a r e n t company, w i l l be s u b j e c t t o the company law of th a t 
c o u n t r y " . 

[ 5 8 ] . The Court h e l d t h a t "the concept of a branch, agency 
or o t h e r e s t a b l i s h m e n t i m p l i e s a place of business which has the 
appearance of permanency, such as the e x t e n s i o n of a parent 
body, has a management and i s m a t e r i a l l y equipped t o n e g o t i a t e 
business w i t h t h i r d p a r t i e s , so t h a t the l a t t e r , a l t h o u g h 
knowing t h a t t h e r e w i l l i f necessary be a l e g a l l i n k w i t h the 
parent body, the head o f f i c e of which i s abroad, do not have to 
deal d i r e c t l y w i t h such parent body but may t r a n s a c t business at 
the p l a c e of business c o n s t i t u t i n g the e x t e n s i o n " . See cases 
33/78; 218/86; 14/76. 

I t s h o u l d be noted t h a t t h i s d e f i n i t i o n was p r o v i d e d to 
c l a r i f y the terms used i n A r t . 5 of the Convention of 5 Septem.ber 
1968. There i s no doubt, however, t h a t i t p r o v i d e s a d e f i n i t i o n 
of t h e above terms from the aspect of EC law and t h a t i t can 
a l s o be used f o r t h e c l a r i f i c a t i o n of A r t . 5 3 EEC. 

[59] S t e i n e r , EEC Law, (1991, Biackstone Press L i m i t e d , 
Great B r i t a i n ) , p.186, notes t h a t i n the German Insurance case 
(205/84, Commision v. Germany [1986] ECR 3755, [1987] 2 CMLR 69) 
the ECJ suggested t h a t "an e n t e r p r i s e would f a l l w i t h i n the 
concept of e s t a b l i s h m e n t even i f i t s presence i s not i n the form 
of a branch or agency but c o n s i s t s m.erely of an o f f i c e m.anaged 
by the e n t e r p r i s e ' s own s t a f f or by a person who i s independent 
but i s a u t h o r i s e d t o act on a permanent ba s i s f o r the 
e n t e r p r i se". 

[ 6 0 ] For f u r t h e r a n a l y s i s of the d e f i n i t i o n s of branches, 
agencies and s u b s . i d i a r i e s under EC law, see Go 1 dmann-Lyon Caen, 
Droit commercial europeen (1983, D a l l o 2 , P a r i s ) , p.143; Goldman, 
o p . c i t . , p.60; K a l a v r o s , o p . c i t . , 127; C l a r o t i , "Progress and 
f u t u r e development of e s t a b l i s h m e n t and s e r v i c e s i n the EC i n 
r e l a t i o n t o ban k i n g " (1983-1984) 22 CMLR, p.200; and Smit and 
Herzog, The law of the European Economic Comjnuni ty, A Commentary 
on the EEC Treaty, (1976-1992, Mathew Bender and Co), p.540. 

[ 6 1 ] Papanagiotou, o p . c i t . , p.309] notes t h a t t h i s 
e x p r e s s i o n i s v e r y broad, i n order t o i n c l u d e a l l p o s s i b l e types 
of companies. L i p s t e i n , o p . c i t . , p.231] notes t h a t 
the associations and GeselIschaften have a broader sense than 
E n g l i s h companies. 

A c c o r d i n g t o Wooldridge, o p . c i t . , p.2, b e n e f i c i a r i e s of the 
freedom o f e s t a b l i s h m e n t a r e : p a r t n e r s h i p s , l i m i t e d and u n l i m i ­
t e d companies, c o - o p e r a t i v e s o c i e t i e s , b u i l d i n g s o c i e t i e s , mutu­
a l assurance c l u b s and l e g a l e n t i t i e s governed by p u b l i c law 
which pursue the o b j e c t i v e of making a p r o f i t , such as n a t i o n a -
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l i z e d i n d u s t r i e s . 
A c c o r d i n g t o K a l a v r o s , o p . c i t . , p.165, the f o l l o w i n g French 

companies are i n c l u d e d .in the p r o v i s i o n of A r t i c l e 58: s o c i e t e s 
civiles, societes en nom col lect i f, societas en comm.endi te 
simple, sociatas en commenditas par action, sociates anonymas, 
s o c i e t e s d' assurance en forme limites, sociatas mutualles 
d'assurance, societes d ' economi e mixta, etablissements publics 
de charactere industriel et commerciel. 

I n Germany the f o l l o w i n g l e g a l e n t i t i e s are b e n e f i c i a r i e s 
of t h e freedom of e s t a b l i s h m e n t : Aktiengesel1schaften, Komman-
ditgesalIschaften auf Aktien, Gese11schaf ten mit beschraenktan 
Haftung, Reedereien, offenen Handgese11schaften, Kommandi tge-
selIschaften, Gesa11schaf ten des buerger1iches Rechts, Vers i che-
rungsvereina auf Gegensei tigkeit, begrecht1ichen Gewerkschaften, 
Genossenschaften, Stiftungen, Koarperschaften, Anstalte des oef-
fant 1iches Rechts mit Aufgaban gawarbi icher Art [ Q i d e - L o u r e t t e -
Nouel, Diet ionnaire du Marche Commune (1975, D i e t i o n n a i r e s du 
Andre J o l l y , P a r i s ) . 

[ 6 2 ] The view t h a t p u b l i c companies l i m . i t e d by shares may 
b e n e f i t from the freedom of estab l i s h m e n t i s a l s o supported by 
F i k e n t s c h e r , "The proposed d i r e c t i v e on company law" (1954-
1955) 2 CMLR, p.259; P a p a g i a n n i d i s - C h r i s t o g i a n n o p o u l o s , o p . c i t . , 
p.153; M a e s t r e p i e r i , o p . c i t . , p.162; Lousouarn, "Le d r o i t 
d ' e t a b l i s s e m e n t des s o c i e t e s " [1990] 26 RTDE, p.237; L i p s t e i n , 
o p . c i t . , p.23 2; P l e n d e r , Plender and Usher's cases and materials 
on the law of the European Community (1939, B u t t e r w o r t h , London) 
p. 3 50; Z a p h i r i o u , o p . c i t . , p.13; L i p s t e i n , o p . c i t . , p.136; van 
Gerven, o p . c i t . , p.350; A l e x i o u , o p . c i t . , p.381; Goldmann and 
Lyon-Caen, o p . c i t . , p.157; Goldmann, o p . c i t . , pp.85-87; Boukou­
r a s , o p . c i t . , p.730; Wooldridge, o p . c i t . , p.2; S t e i n e r , o p . c i t . , 
p.185; Bournous, o p . c i t . , p.42. 

[6 3 ] See Cath, o p . c i t . , p.252; Bournous, o p . c i t . , p.41; and 
Smit and Herzog, o p . c i t . , p.641-642. 

[ 5 4 ] For a f u r t h e r a n a l y s i s on the p o s s i b l e dangers a r i s i n g 
from s t r i c t i n t e r p r e t a t i o n of the term, " p r o f i t - a i m i ng" , see 
Bournous, o p . c i t . , p.42; K a l a v r o s , o p . c i t . , pp.154-155; and 
Boukouras, o p . c i t . , p.85. 

[6 5 ] See Woo l d r i d g e , o p . c i t . , p.2. 

[ 6 6 ] For f u r t h e r a n a l y s i s of the elements of p u b l i c compa­
n i e s l i m i t e d by shares w i t h i n member s t a t e s of the EC, see Za­
p h i r i o u , European Business Law (1970, Sweet and Maxwell, London) 
p.18; Papanagiotou, "The r i g h t of e s t a b l i s h m e n t of f o r e i g n 
companies i n Greece i n view of the s t a t u s quo i n the European 
Community", [1964] EED, p.309; L i p s t e i n , o p . c i t . , p.232; and 
Bournous, o p . c i t . , p.85. 

[ 6 7 ] Loussouarn, o p . c i t . , p.236, notes t h a t these two con­
d i t i o n s are p r a c t i c a l l y one, s i n c e companies are always formed 
a c c o r d i n g t o the law of t h e i r s t a t u t o r y s e a t . 
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[ 6 8 ] The r e g i s t e r e d o f f i c e of a company i s l o c a t e d at "the 
p l a c e d e s i g n a t e d as such i n the i n c o r p o r a t i o n papers" of the 
company. The e x e c u t i v e o f f i c e i s l o c a t e d "where the company's 
organs i s s u e the d e c i s i o n s t h a t are e s s e n t i a l f o r the company's 
o p e r a t i o n " . The p r i n c i p a l p l a c e of business i s the p l a c e "where 
the company has i t s p r i n c i p a l o p e r a t i o n a l f a c i l i t i e s " (Smit and 
Herzog, o p . c i t . , p.644). 

[ 6 9 ] The t h e o r y of c o n t r o l was r e j e c t e d , because i t was 
f e l t t h a t companies f u l f i l l i n g t he c o n d i t i o n s set by A r t i c l e 58 
sh o u l d have the necessary l i n k t o the Community. The n a t i o n a l i t y 
of t h e i r s h a r e h o l d e r s was c o n s i d e r e d t o be i r r e l e v a n t . 

[ 7 0 ] Loussouarn, o p . c i t . , p.236, s t a t e s t h a t t h i s phrase 
p r a c t i c a l l y a b o l i s h e s the t h e o r y of the t r u e s e at, s i n c e i t s ap­
p l i c a t i o n as a c r i t e r i o n f o r the d e t e r m i n a t i o n of the company's 
lex fori i s not o b l i g a t o r y . 

L eieux, o p . c i t . , p.3, notes t h a t : " I n f a c t , i n a i l our 
c o u n t r i e s t h e r e i s always a s t a t u t o r y head o f f i c e of the c o u n t r y 
of i n c o r p o r a t i o n . 

Smit and Herzog, o p . c i t . , p. 643 say t h a t t h i s require.ment 
"seeks t o ensure t h a t com.panies b e n e f i t i n g from the r i g h t of 
e s t a b l i s h m e n t i n the Community have a d i r e c t l i n k t o the l e g a l 
system of one of the member s t a t e s " . Moreover, i t i s noted 
[ i b i d , p.544] t h a t " i f i n one member s t a t e the company i s 
co n s i d e r e d e s t a b l i s h e d even though some f o r m a l i t y , such as the 
f i l i n g of the i n c o r p o r a t i o n papers, has been o m i t t e d , the 
company must be c o n s i d e r e d t o have been formed, f o r the purposes 
of the T r e a t y , even though t h a t p a r t i c u l a r step i s considered 
e s s e n t i a l i n the c o u n t r y of e s t a b l i s h m e n t " . 

[ 7 1 ] See Goldmann, o p . c i t . , p.38. 

[7 2 ] For the above t h r e e quotes, see case 270/83 Comiuission 
V French R e p u b l i c [1986] ECR 273; 1 CMLR 401; a l s o see case 
81/87 ex. p. D a i l y M a i l and General Trust p i c [1988] ECR 5483; 
[1988] 3 CMLR 713. 

[7 3 ] I t sh o u l d be noted at t h i s p o i n t t h a t under the 
General Program of 1961 n a t i o n a l i t y ( e s p e c i a l l y the n a t i o n a l i t y 
of the company's a d m i n i s t r a t i v e organs, i t s shareholders or 
members do not f o r m the l i n k r e q u i r e d f o r the f u l f i l m e n t of t h i s 
t h i r d r e q u irement under A r t i c l e 58. 

[7 4 ] For f u r t h e r a n a l y s i s of the t h i r d c o n d i t i o n f o r the 
e s t a b l i s h m e n t of f o r e i g n companies see Smit and Herzog, o p . c i t . , 
p.64 6; Goldmann, o p . c i t . , p.8 9 

[ 7 5 ] See Smit and Herzog, o p . c i t . p.645. 

[ 7 6 ] See Boukouras, o p . c i t . , p.123. 

[ 7 7 ] See K a l a v r o s , o p . c i t . , p.173 

[7 8 ] M a e s t r i p i e r i [1973, p.163] notes t h a t "some people 
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f e e l t h a t t h e Community has thus s t r i p p e d i t s e l f of a l l defence 
a g a i n s t an i n v a s i o n of c a p i t a l from t h i r d c o u n t r i e s and t h a t i t s 
most i m p o r t a n t s e c t o r s are l i k e l y t o come under t h e i r c o n t r o l 
which w i l l e v e n t u a l l y , more or less i n the long term, lead to 
t e c h n i c a l underdevelopment i n the Community. 

[ 7 9 ] I n i t s o r i g i n a l sense "dumping" r e f e r s t o a manufa­
c t u r e r s e l l i n g an i d e n t i c a l commodity abroad f o r less than i n 
he would i n h i s home market. "Dumping" has been comjT>on p r a c t i c e 
f o r Japanese companies and has been the s u b j e c t of m^ult i l a t e r a l 
n e g o t i a t i o n s between the EC-US and Japan. See Flamm, "Semi-con­
d u c t o r s " , i n Hufbauer, Europe 1992: An American Perspective, 
(1990, The Brukings Institution, Washington D.C., p.273,foot. 69 . 

[ 8 0 ] The problem i s acute i n c o u n t r i e s f o l l o w i n g the 
i n c o r p o r a t i o n t h e o r y , because i t i s o n l y t h e r e t h a t a r e g i s t e r e d 
o f f i c e s u f f i c e s f o r the c h a r a c t e r i z a t i o n o f a s u b s i d i a r y co.mpany 
as "domestic". C o u n t r i e s f o l l o w i n g the siege r e e i d o c t r i n e 
however would demand t h a t the s u b s i d i a r y has authonomy from the 
parent company. The iss u e a f f e c t s Greece t o o , e s p e c i a l l y a f t e r 
the enactment of the P r e s i d e n t i a l Decree 409/87, under which 
s u b s i d i a r i e s are c o n s i d e r e d to be Greek companies. 

[ 3 1 ] P a p a g i a n n i d i s - C h r i s t o g i a n n o p o u l o s , o p . c i t . , p.152; Pa­
pa n a g i o t o u , o p . c i t . , pp.308-309; Goldman, o p . c i t . , p.39; and 
A l e x i o u , o p . c i t . , pp.372-372. 

[8 2 ] Bournous, o p . c i t . , p.44 notes t h a t companies w i t h o n l y 
a c o n s t i t u t i o n a l seat w i t h i n the Community are not b e n e f i t e d , 
because the General Program f o r the a b o l i t i o n of the r e l e v a n t 
l i m i t s has set a t h i r d c o r r e c t i v e c o n d i t i o n . The sa.me rem.ark i s 
a l s o made by Cath, o p . c i t . , p.254; Loussouarn, o p . c i t . , p.235; 
van Gerven, o p . c i t . , p.351. 

[ 3 3 ] See M a e s t r i p i e r i , o p . c i t . , p.163. 

[ 8 4 ] M i c o s s i and V i e s t i , o p . c i t . , 211 note t h a t the i n g r e ­
d i e n t s of Japanese s u p e r i o r i t y i n m a n u f a c t u r i n g i n c l u d e s : "more 
e x t e n s i v e , f l e x i b l e and i n t e g r a t e d (system design) use of auto­
m a t i o n , s h o r t e r p r o d u c t c i r c l e s , j u s t - i n - t i m e .methods, t i g h t 
q u a l i t y c o n t r o l , a b i l i t y t o change p r o d u c t i o n f l e x i b i l i t y t o 
meet demand, g r e a t s i m p l i f i c a t i o n of product design (fewer com­
p o n e n t s ) , a p y r a m i d a l system of s u b c o n t r a c t i n g . . . , . . . s u p e r i o r 
p r o d u c t i v i t y and q u a l i t y c o n t r o l are complemented by g r e a t e r 
product d i f f e r e n t i a t i o n and ag g r e s s i v e m a r k e t i n g and a f t e r - s a l e s 
t a c t i c s (Dunning, 1986)". 

[ 8 5 ] M i c o s s i and V i e s t i , i b i d , p.216, note t h a t " a c t u a l l y , 
the c h o i c e of l o c a t i n g many companies i n the Un i t e d Kingdom 
seems t o be e x p l a i n e d , inter alia, by the c l i m a t e of i n d u s t r i a l 
r e l a t i o n s , which i s v e r y f a v o u r a b l e t o the i n t r o d u c t i o n of i t s 
system". 

[ 8 6 ] The i s s u e of l o c a l content s t a r t e d i n 1932, when BL 
launched e x p o r t p r o d u c t i o n of i t s Triumph Acc l a i m under the l i -
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cence of Honda. I t a l y impeded i m p o r t s c l a i m i n g t h a t the car was 
non European, as the B r i t i s h c o n t e n t was o n l y 60%. 

[8 7 ] I n the autumn of 1988 Nissan Motor s t a r t e d t o export 
i t s B r i t i s h b u i l t B l u e b i r d cars i n the o t h e r EC member-states. 
A d i s p u t e arose when France banned i m p o r t s . L a t e r on France 
p e r m i t t e d t he import of B l u e b i r d c a r s , but a l l e g e d l y counted 
them as p a r t of t h e quasi-annual quota f o r Japanese c a r s . Fran­
ce's example was then f o l l o w e d by I t a l y and Spain [See Ishikawa, 
Japan and the challenge of Europe, (1990, P i n t e r s P u b l i s h e r s , 
London), pp.77-79]. 

For f u r t h e r a n a l y s i s of the arguments of France, I t a l y and 
the U.K. on the Nissan case, see R. Eccles, "when a B r i t i s h car 
i s not a B r i t i s h car? Issues r a i s e d by Nissan", [1989] ECR, 
pp.1-3. 

I t s h o u l d a l s o be noted t h a t the c o n f l i c t between Japan and 
the EC was not l i m i t e d t o the Nissan case. Very r e c e n t l y Japan 
i n s i s t e d t h a t the EC has v i o l a t e d the GAIT i n s i x instances 
and the USA i n n i n e . For f u r t h e r r e p o r t s on the i s s u e , see Naf-
temboriki, 17.7.1992, p.96. 

[88] The I n t e r n a t i o n a l Convention on the S i m p l i f i c a t i o n and 
Harm o n i z a t i o n of Custom Procedures was adopted i n 1975 and 
s t a t e s t h a t " t h e s u b s t a n t i a l t r a n s f o r m a t i o n which i s 
e c o n o m i c a l l y j u s t i f i a b l e should take place l o c a l l y f o r a product 
t o count as l o c a l , but i t g i v e s no s p e c i f i c percentage" 
[See I s h i k a w a , i b i d , p . 8 0 ] . 

[8 9 ] On 29 March 1983 the Commission sent the Co u n c i l a 
p r o p o s a l [COM(88) 112 f i n a l ] f o r a R e g u l a t i o n am.ending the 
R e g u l a t i o n of 23 J u l y 1934 on p r o t e c t i o n a g a i n s t dumped or 
s u b s i d i z e d i m p o r t s from c o u n t r i e s which are not members of the 
EC. "The aim i s t o make c e r t a i n t e c h n i c a l amendments i n order t o 
c l a r i f y the e x i s t i n g p r o v i s i o n s ( d e t e r m i n a t i o n and comparison 
of normal v a l u e and ex p o r t p r i c e s , p r o c e d u r a l r u l e s f o r 
i n v e s t i g a t i o n s ) and t o make Comjnunity a c t i o n more e f f e c t i v e 
w h i l e u p h o l d i n g t he p r i n c i p l e of l e g a l c e r t a i n t y " [ B u l l e t i n of 
the European Communities, Com.mission, no 3, 19S3, p.86, para­
graph 2.2.3]. 

A c c o r d i n g t o the Proposal of the Com.mis3ion [COM (38) 112 
f i n a l ] , the m o d e r n i z a t i o n of EC law on the issue was necessary 
due t o the f o l l o w i n g s i t u a t i o n s : 

a. the c h a r a c t e r of antidumping procedures had changed eno­
rmously; 

b. the number of i n v e s t i g a t i o n has r i s e n c o n s i d e r a b l y ; 
c. t h e r e i s doubt c o n c e r n i n g vague p o i n t s of the i n t e r p r e ­

t a t i o n of e x i s t i n g l e g i s l a t i o n , which s u f f i c e d i n m^aking r e f e ­
rence t o " c e r t a i n vague p r i n c i p l e s " ; and 

d. s p e c i f i c c l a r i f i c a t i o n i s r e q u i r e d i n the d e t e r m i n a t i o n 
of normal v a l u e , t h e d e t e r m i n a t i o n of export p r i c e , t h e compari­
son between normal v a l u e and ex p o r t p r i c e and the procedure of 
the i n v e s t i g a t i o n s . 

[ 9 0 ] Non-EC n a t i o n a l s c r i t i c i z e the a p p l i c a t i o n of the 
R e g u l a t i o n : " I t i s a l l e g e d t h a t the f r e q u e n t p r a c t i c e of 
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european customs o f f i c i a l s has been t o a s s i g n o r i g i n t o the 
c o u n t r y w i t h the l a r g e s t s i n g l e share of components i n number or 
v a l u e " [See Flamm, o p . c i t . , pp.274]. 

[ 9 1 ] M i c o s s i and V i e s t i , o p . c i t . , p.213, note t h a t Japan i s 
w i d e l y known t o " r e l y upon t h e i r t r a d i t i o n a l s u p p l i e r s i n Japan 
and import from them p a r t s and components. Over time t h i s a t t i ­
tude has g i v e n r i s e t o c o m p l a i n t s i n the host c o u n t r i e s . . . " 

[ 9 2 ] A c c o r d i n g t o Ishika w a , o p . c i t . , p.82, anti-dumping 
d u t y i s imposed where the v a l u e of p a r t s o r m a t e r i a l s i n the 
assembly or p r o d u c t i o n o p e r a t i o n , which o r i g i n a t e from 
c o u n t r i e s whose p r o d u c t s are s u b j e c t t o anti-dumping d u t y , 
exceed by a t l e a s t 50 per cent the value of a l l o t h e r p a r t s or 
m a t e r i a l s used. 

[ 9 3 ] I t s u f f i c e s t o say t h a t the percentage of l o c a l 
c o n t e n t g i v e n by B r i t i s h a u t h o r i t i e s as f a r as N i s s a n - B l u e b i r d 
c a r s were concerned was 60%, whereas F i a t suggested a m.ere 21%. 

Flamm, o p . c i t . , p.274, notes t h a t " i t i s a l l e g e d t h a t the 
f r e q u e n t p r a c t i c e o f European customs o f f i c i a l s has been to 
a s s i g n o r i g i n t o the c o u n t r y w i t h the l a r g e s t s i n g l e share of 
components i n number of v a l u e " . 

I t s h o u l d a l s o be noted t h a t r e c e n t l y Mr Yutaka Kume, Pre­
s i d e n t of Nissan Motor Co L t d announced t h a t f u r t h e r development 
of t h e i r B r i t i s h s u b s i d i a r y s h a l l take p l a c e . The c r e a t i o n of 
new department d e a l i n g w i t h design and product c o n t r o l i s a 
c l e a r a t t e m p t by the company t o incr e a s e the percentage of l o c a l 
c o n t e n t of the Nissan c a r s . For f u r t h e r d e t a i l s on the m a t t e r , 
see Eleftheros Typos, 22.7.1992, p.33. 

[9 4 ] I s h i k a w a , o p . c i t . , p.33, r e f e r s t o the view of Ot t o 
G r o l i g and Peter Bogaert, who note t h a t "they have to import 
these components from a manu f a c t u r e r i n a non-member c o u n t r y i n 
the same way and i n c r e a s e p r o d u c t i o n when the f i n i s h e d products 
i m p o r t e d from a ma n u f a c t u r e r i n a non-member c o u n t r y are 
s u b j e c t e d t o a n t i - d u m p i n g d u t i e s . Then, an independent company, 
merely because i t i s not r e l a t e d t o or a s s o c i a t e d w i t h a 
ma n u f a c t u r e r of f i n i s h e d p r o d u c t s i n a non-member c o u n t r y can 
escape from the i m p o s i t i o n of an anti-dumping d u t y " . 

[ 9 5 ] Japan argues t h a t the i m p o s i t i o n of l o c a l content r e ­
quire m e n t s i s i n c o n s i s t e n t w i t h A r t i c l e 2a and 6 of the GATT, as 
w e l l as w i t h i t s Anti-dumping Code, whereas the Commission has 
r e p e a t e d l y e x p l a i n e d t h a t i t s a t t i t u d e i s based on A r t i c l e 20 of 
the GATT. Flamm, o p . c i t . , p.274, p r e s e n t i n g the American 
p e r s p e c t i v e agrees t h a t the a n t i s c r e w d r i v e r r e g u l a t i o n v i o l a t e s 
he GATT's "equal n a t i o n a l t r e a t m e n t " s t i p u l a t i o n as w e l l as i t s 
Antid u m p i n g Code. 

However, bo t h t h e p r o p o s a l of the Commission COM(88)112 f i ­
n a l , as w e l l as the t e x t of the R e g u l a t i o n [OJ, L 209, 2.8.88, 
pp.1-17] mention t h a t t he R e g u l a t i o n i s adopted i n accordance 
w i t h t h e GATT ( A r t . 6 i n p a r t i c u l a r ) and t h e 1979 GATT A n t i ­
dumping Code. 
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[ 9 6 ] I n February 1989 the Commission passed new r u l e s of 
o r i g i n , a c c o r d i n g t o which non-EC companies must conduct key ma­
n u f a c t u r i n g o f the f r o n t - e n d process i n the Community. This r u l e 
was f o l l o w e d by a pr o p o s a l from the Conim.ission t o the Council 
f o r the d e f i n i t i o n of o r i g i n of p h o t o c o p i e r s , a c c o r d i n g t o which 
the product i s c o n s i d e r e d European o n l y i f major p a r t s are 
c o n s t r u c t e d w i t h i n the EC [See Ishikawa, o p . c i t . , p . 9 1 ] . 

[ 9 7 ] K a l a v r o s , o p . c i t . , p.240-241, r e f e r s t o the 
r e l a t i o n s h i p between c o m p e t i t i o n and freedom of e s t a b l i s h m e n t 
and notes t h a t t h e concept of c o m p e t i t i o n can not e x i s t w i t h o u t 
freedom of e s t a b l i s h m e n t and v i c e versa. 

[ 9 8 ] See K a r a t z a s , GATT and its Cede for Export Subsidies: 
their function and influence in the legal order of the EC (1991, 
Sakkoulas, A t h e n s ) , p.18. 

[9 9 ] See M i c o s s i and V e s t i , "Japanese d i r e c t m a n u f a c t u r i n g 
investment i n Europe" i n Wint e r s and Venables European Inte­
gra t i on : t rade and industry (1991, U n i v e r s i t y P r e s s ) , p.222. 

[100] The t h e o r e t i c a l problem d e r i v i n g from the Nissan case 
i s whether the r e s t r i c t i v e r e c o g n i t i o n t h e o r y of the siege reel 
can lead t o the p r o h i b i t i o n of import of p r o d u c t s w i t h at l e a s t 
50% l o c a l c o n t e n t . On t h i s i s s u e , R. Eccles, o p . c i t . , p.2, notes 
t h a t t h i s i s i m p o s s i b l e , because " i f such cars or products were 
l a w f u l l y p l a c e d on the market i n one EC member s t a t e , then as a 
fundamental p r i n c i p l e of the EEC f r e e movement of goods r u l e s , 
they should a r g u a b l y be a l l o w e d t o c i r c u l a t e w i t h o u t quota or 
o t h e r r e s t r i c t i o n s between member s t a t e s " . 

[101] The T r e a t y does not apply t o the dom.inion of Agion 
Ores (The Holy M o u n t a i n ) , which i s l o c a t e d i n Macedonia and i s 
i n h a b i t e d by monks o n l y . 

[102] The T r e a t y does not apply to A l g e r i a , v;hich became an 
independent s t a t e i n 1962. 

[103] The T r e a t y does not apply t o Monaco, San Marino, 
Andorra and t h e V a t i c a n , because these s t a t e s e x e r c i s e t h e i r 
e x t e r n a l r e l a t i o n s i n d e p e n d e n t l y [ A r t i c l e 227, p a r . 4 ] . However, 
the customs' u n i o n a p p l y t o Monaco (which i s u n i t e d w i t h France 
s i n c e 1861) as w e l l as San Marino (which has signed w i t h I t a l i a n 
T r e a t i e s of F r i e n d s h i p and Cooperation i n 1939 and 1953). 

[104] See van Gerven, "The r i g h t of e s t a b l i s h m e n t and f r e e 
supply of s e r v i c e s w i t h i n the Common Market", (1965-1966) 3 CMLR 
351; a l s o see K a l a v r o s , o p . c i t . , p.151. 

[105] I t s h o u l d be noted t h a t the 40% t h r e s h o l d a p p l i e s t o 
c a r s . For o t h e r p r o d u c t s EC has determined d i f f e r e n t p e r c e n t a ­
ges [see Table 27 i n I s h i k a w a , o p . c i t . , p . 9 3 ] . 

Moreover, i t should be s t a t e d t h a t i n the a p p l i c a t i o n of 
t h i s p r o v i s i o n "account s h a l l be taken of the c i r c u m v e n t i o n s of 
each case" [ A r t i c l e 10, par.a of R e g u l a t i o n 2423/88. I n cases 
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133/87 150/87 and 156/87 the European Court of J u s t i c e 
h e l d t h a t 
not from 
e x p o r t e r s 
p r o d u c t s ) 
r e f e r e n c e 
Commi ss i o n 
Act i v i t i e s , 

the d i s c r e t i o n of the i n s t i t u t i o n s ( f o r e x c l u d i n g or 
t h e Community i n d u s t r y producers who are r e l a t e d t o 
or i m p o r t e r s , or are themselves i m p o r t e r s of dumped 
must be e x e r c i s e d on a case t o case b a s i s , w i t h 
t o a l l r e l e v a n t f a c t s [ N i n t h Annual Report of the 
on t h e CoiTJTiunity' s Anti-dumping and A n t i - s u b s i d y 
1990, p . 2 8 ] . 

[106] This s t i p u l a t i o n c o u l d take the for.m of A r t i c l e 281 
of the Greek C i v i l Code, which p r o v i d e s t h a t a l l l e g a l r i g h t s 
are a b o l i s h e d i f they are e x e r c i s e d i n a way t h a t c ircumvents a 
l e g a l r e g u l a t i o n . 
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CHAPTER I I I 

APPLICATION RATIONE MATERIAE OF THE FREEDOM OF ESTABLISHMENT AND 

COMPARISON BETWEEN GREEK AND EC LAW 

I n t r o d u c t i o n 

I n the f i r s t c h a p t e r of the t h e s i s we discussed b a s i c Greek 

r e g u l a t i o n s on r e c o g n i t i o n and es t a b l i s h m e n t of f o r e i g n p u b l i c 

companies l i m i t e d by shares. Since these p r o v i s i o n s were passed 

long b e f o r e Greece's accession t o the Community, they do not 

d i s c r i m i n a t e between EC and non-EC companies. The q u e s t i o n 

a r i s i n g at t h i s p o i n t i s whether these p r o v i s i o n s , i n t e n d i n g t o 

r e g u l a t e the s t a t u s of a l l f o r e i g n companies i n Greece, comply 

w i t h the T r e a t y o f Rome on the freedom of e s t a b l i s h m e n t of EC 

companies. 

I n o r d e r t o answer the above q u e s t i o n , we s h a l l examine the 

c o n d i t i o n s f o r the e s t a b l i s h m e n t of EC companies w i t h i n Greece 

and d i s c u s s whether the r e l e v a n t Greek laws are c o m p a t i b l e w i t h 

EC p r o v i s i o n s (as they were presented i n chapter two of the 

t h e s i s ) . Our a n a l y s i s s h a l l not be l i m i t e d t o the f o r m a l c o n d i ­

t i o n s , which d e t e r m i n e whether or not the company w i l l be 

a l l o w e d t o e s t a b l i s h i n Greece. We s h a l l m a i n l y d i s c u s s the 

r i g h t s e njoyed by f o r e i g n companies f o r the e x p l o i t a t i o n of 
t h e i r freedom of e s t a b l i s h m e n t i n p r a c t i c e . Since EC freedom of 
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e s t a b l i s h m e n t emphasises b o t h the s i m p l i f i c a t i o n of a d m i n i s t r a ­

t i v e p r o c e d u r e , as w e l l as the l i b e r a l i s a t i o n of the f u n c t i o n i n g 

and g e n e r a l s t a t u s of EC companies, we must a l s o view the 

a c t i v i t i e s t h a t EC companies are p e r m i t t e d t o e x e r c i s e w i t h i n 

Greece. 

The aim of t h i s c h a p t e r i s t o assess whether Greece has 

a p p l i e d EC law on e s t a b l i s h m e n t . This i n v o l v e s o u t l i n i n g which 

a c t i v i t i e s a re l i b e r a l i s e d by the Trea t y of Rome and then 

d i s c u s s i n g whether Greek l e g i s l a t i o n c o n s t i t u t e s a v i o l a t i o n of 

the T r e a t y o r n o t . P a r t i c u l a r r e f e r e n c e s h a l l be made t o ECJ 

caselaw, a l b e i t l i m i t e d , c o n c e r n i n g Greece's f a i l u r e t o adopt EC 

s t i p u l a t i o n s on e s t a b l i s h m e n t . The above i s of p a r t i c u l a r 

p r a c t i c a l i n t e r e s t , as no r e l e v a n t research has been p u b l i s h e d 

so f a r i n t h i s area. 

A. BASIC EC LEGISLATION ON THE RATONE MAIERIAE .^APPLICATION OF 

THE FREEDOM OF.ESTABLISHMENT. 

A c t i v i t i e s L i b e r a l i s e d Under the T r e a t y of Rome 

I n an a t t e m p t t o a v o i d a - p o s s i b l y r e s t r i c t i v e - r e f e r e n c e 

t o the p r e c i s e a c t i v i t i e s covered by the freedom of e s t a b l i s h ­

ment, the T r e a t y o f Rome mentions i n d e t a i l those a c t i v i t i e s ex­

clu d e d from i t s a p p l i c a t i o n . However, the ba s i c p r i n c i p l e s con­

c e r n i n g the d e t e r m i n a t i o n of the above a c t i v i t i e s are set by the 

c l a s s i f i c a t i o n o f persons i n t h r e e c a t e g o r i e s [ 1 ] , among which 

o n l y the s e l f - e m p l o y e d are considered t o enjoy the r i g h t of 
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e s t a b l i s h m e n t , as w e l l as by the d o c t r i n e t h a t the n o n - d i s c r i m i ­

n a t i o n p r i n c i p l e of A r t . 7 a p p l i e s t o a l l independent a c t i v i t i e s 

and s e r v i c e s t h a t can be c h a r a c t e r i z e d as f i n a n c i a l and commer­

c i a l [ 2 ] . Since the Common Market covers a l l i t can be s t a t e d 

t h a t the freedom of e s t a b l i s h m e n t covers a l l p o s s i b l e k i n d s of 

f i n a n c i a l and commercial independent a c t i v i t i e s [ 3 ] . 

To be more p r e c i s e , the r i g h t of e s t a b l i s h m e n t embraces a l l 

s e c t o r s of economic l i f e , i . e . i n d u s t r y , co.mmerce (wholesale and 

r e t a i l t r a d e ) , f i n a n c e , a g r i c u l t u r e , p u b l i c works, c r a f t s and 

the p r o f e s s i o n s , c o a l and s t e e l , atomic energy, f i s h e r y , mining 

and q u a r r y i n g , e l e c t r i c i t y , gas and s a n i t a r y s e r v i c e s , food and 

beverages, m a n u f a c t u r i n g and proceeding i n d u s t r i e s , r e a l e s t a t e 

and b u s i n e s s , as w e l l as p e r s o n a l s e r v i c e s ( r e s t a u r a n t s and the 

l i k e ) [ 4 ] as long as they aim to f i n a n c i a l a c t i v i t y i n i t s 

broadest sense, t h a t i s t o : "business or p r o f e s s i o n a l a c t i v i t y 

pursued f o r p r o f i t or r e m u n e r a t i o n " [ 5 ] . 

The freedom of e s t a b l i s h m e n t a l s o covers the c o l l a t e r a l 

i n c i d e n t s of the above a c t i v i t i e s . As f a r as companies are 

concerned, the r i g h t of e s t a b l i s h m e n t covers t h e i r a d m i n i s t r a ­

t i o n , as w e l l as t h e i r f o u n d a t i o n under any form c o n s i d e r e d 

s u i t a b l e by t h e i r f o u n d e r s , i . e . branch, agency, or s u b s i d i a r y . 

T h i s r e g u l a t i o n a l s o i m p l i e s the p r o h i b i t i o n of any r e s t r i c t i o n s 

c o n c e r n i n g the a c q u i s i t i o n of shares and the p a r t i c i p a t i o n i n 

e x i s t i n g f i r m s or companies under the same c o n d i t i o n s as n a t i o ­

n a l s . I t s h o u l d a l s o be mentioned t h a t the above r e s t r i c t i o n s 

may take the form e i t h e r of "a p r o h i b i t i o n of f o r e i g n companies 
c a r r y i n g on c e r t a i n k i n d s of businesses", or "a requirement t h a t 
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they s h a l l o b t a i n government consent" b e f o r e e s t a b l i s h i n g i n the 

r e c e i v i n g s t a t e [ 6 ] . 

Before examining the l i m i t s set by EC law on the l i b e r a l i ­

s a t i o n of economic a c t i v i t i e s , i t should be noted t h a t the f r e ­

edom of e s t a b l i s h m e n t does not cover a c t i v i t i e s e x c l u s i v e l y 

i n t e r n a l [ 7 ] i n a member-state. I t goes w i t h o u t s a y i n g t h a t the 

freedom o f e s t a b l i s h m e n t -an e x p r e s s i o n o f the non-d i scr i .mi-

n a t i o n p r i n c i p l e of A r t i c l e 7- does not cover r e s t r i c t i o n s on 

the above a c t i v i t i e s (which a l s o apply t o n a t i o n a l s of the 

r e c e i v i n g s t a t e ) . 

The E x c e p t i o n s t o the Freedom of Establishment 

The T r e a t y of Rome ( f o l l o w i n g the example of almost a l l 

i n t e r n a t i o n a l t r e a t i e s ) i n c l u d e s a number of r e s e r v a t i o n 

c l a u s e s , i . e . p r o v i s i o n s t h a t a l l o w p a r t i e s t o l e g a l l y breach 

t h e i r o b l i g a t i o n t o f o l l o w the s t i p u l a t i o n s of the T r e a t y [ 8 ] . 

The most i m p o r t a n t e x c e p t i o n t o the a p p l i c a t i o n of the freedom, 

of e s t a b l i s h m e n t concerns a d m i n i s t r a t i v e or l e g i s l a t i v e measures 

imposing i d e n t i c a l l e g a l r e s t r a i n t s on both n a t i o n a l s and 

f o r e i g n e r s . Even i f t h e i r freedom o f e s t a b l i s h m e n t i s l i m i t e d by 

these s t i p u l a t i o n s , EC n a t i o n a l s cannot c l a i m breach of the Rome 

T r e a t y , because f o r e i g n n a t u r a l or l e g a l persons e x e r c i s e t h e i r 

a c t i v i t i e s under t he same c o n d i t i o n s and r e s t r i c t i o n s imposed 

upon n a t i o n a l s of the host c o u n t r y . 

I n an a t t e m p t t o prevent f o r e i g n e r s [ 9 ] from e x e r c i s i n g 

a c t i v i t i e s connected w i t h the imperium of the host c o u n t r y , the 
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T r e a t y o f Rome i n t r o d u c e s t h e second e x c e p t i o n t o t h e f r e e d o m o f 

e s t a b l i s h m e n t , w h i c h c o n c e r n s a c t i v i t i e s c o n n e c t e d , e i t h e r p e r ­

m a n e n t l y o r o c c a s i o n a l l y [ 1 0 ] w i t h t h e e x e r c i s e o f o f f i c i a l 

a u t h o r i t y , i . e . t h e e x e c u t i o n o f any a c t i o n i n v o l v i n g t h e e x e r ­

c i s e o f r i g h t s and d u t i e s n o r m a l l y e n j o y e d b y , o r imposed upon, 

t h e a c t i n g p e r s o n i n . a p r i v a t e c a p a c i t y . O n l y i f a p e r s o n , by 

e x e r c i s i n g an a c t i v i t y w i t h a d i r e c t and s p e c i a l bond w i t h 

p u b l i c a u t h o r i t y , a c q u i r e s e x c e p t i o n a l a u t h o r i t y ( n o t common t o 

a l l c i t i z e n s ) i s t h e r e e x e r c i s e o f o f f i c i a l a u t h o r i t y . As f a r as 

t h e n a t u r a l o r l e g a l p e r s o n i n q u e s t i o n i s c o n c e r n e d , i t must be 

v e s t e d " w i t h s o v e r e i g n power" [ 1 1 ] and must a c t i n t h a t c a p a c i ­

t y . T h i s e x c e p t i o n r e f e r s t o s p e c i f i c a c t i v i t i e s [ 1 2 1 and n o t t o 

e n t i r e p r o f e s s i o n s [ 1 3 ] . The i m p l e m e n t a t i o n o f t h i s e x c e p t i o n 

may n o t l e a d t o t h e d e s t r u c t i o n o f t h e effet utile o f t h e 

f r e e d o m o f e s t a b l i s h m e n t . 

A r t . 5 6 ( 1 ) EEC p r o v i d e s t h e t h i r d s e t o f e x c e p t i o n s - f o u n d 

i n a l l i n t e r n a t i o n a l c o n v e n t i o n s - w h i c h p e r m i t s p e c i a l t r e a t m e n t 

f o r f o r e i g n n a t u r a l o r l e g a l p e r s o n s [ 1 4 ] on g r o u n d s o f " p u b l i c 

p o l i c y [ 1 5 ] , p u b l i c s e c u r i t y and p u b l i c h e a l t h " [ 1 6 ] . These 

e x c e p t i o n s , imposed by l e g i s l a t i v e , a d m i n i s t r a t i v e o r o t h e r 

r e g u l a t i o n s , must be base d on a s e r i o u s and r e a l t h r e a t t o 

d o m e s t i c s o c i e t y . The t e r m " p u b l i c p o l i c y " , as d e f i n e d by EC 

la w , r e f e r s t o a l l b a s i c ( a n d n o t o n l y e s s e n t i a l ) p r i n c i p l e s o f 

t h e e t h i c a l , p o l i t i c a l and economic o r d e r o f t h e s t a t e and 

i n c l u d e s b a s i c p r i n c i p l e s o f t h e o r g a n i z a t i o n o f t h e s t a t e . The 

t e r m " p u b l i c s e c u r i t y " ( u s u a l l y c o n f u s e d w i t h p u b l i c p o l i c y ) 

r e f e r s t o t h e v e r y f o u n d a t i o n o f s o c i e t y , t h e f r e e d o m and 
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s e c u r i t y o f p e r s o n s . The g r o u n d s f o r j u s t i f y i n g such measures 

"may n o t be i n v o k e d t o s e r v e economic ends" ( D i r e c t i v e 64/221, 

A r t i c l e 2 ) . D e r o g a t i o n must be based on t h e p e r s o n a l b e h a v i o u r 

o f t h e p e r s o n i n q u e s t i o n and may n o t e x c e e d t h e l i m i t s o f what 

i s n e c e s s a r y f o r t h e p r o t e c t i o n o f a d e m o c r a t i c s o c i e t y . " P u b l i c 

h e a l t h " r e f e r s t o t h e " p r o t e c t i o n o f h e a l t h and l i f e o f humans" 

i n A r t . 3 6 . I n t h e c o n t e x t o f A r t . 4 3 EEC " p u b l i c h e a l t h " i n c l u d e s 

a l l e s t a b l i s h m e n t s whose a c t i v i t i e s cause p o l l u t i o n o r p r o d u c e 

c o m m o d i t i e s h a z a r d o u s t o h e a l t h [ 1 7 ] . 

The f o u r t h e x c e p t i o n t o t h e f r e e d o m o f e s t a b l i s h m e n t ( r e s ­

t r i c t i o n s c o n c e r n i n g commerce and p r o d u c t i o n o f weapons and war 

m a t e r i a l s ) d e r i v e s f r o m A r t . 2 2 3 ( l ) ( b ) EEC, a c c o r d i n g t o w h i c h 

each member s t a t e may t a k e a l l n e c e s s a r y measures t o p r o t e c t 

b a s i c i n t e r e s t s o f n a t i o n a l s e c u r i t y , w h i c h c o n c e r n t h e 

p r o d u c t i o n , p u r c h a s e and s a l e o f weapons, a m m u n i t i o n and war 

m a t e r i a l s . I t goes w i t h o u t s a y i n g t h a t t h e s e measures must be 

n e c e s s a r y f o r t h e h o s t c o u n t r y ' s w e l l - b e i n g [ 1 8 ] and t h a t t h e i r 

i m p l e m e n t a t i o n must n o t harm c o m p e t i t i o n on p r o d u c t s not 

i n t e n d e d t o s e r v e e x c l u s i v e l y m i l i t a r y a c t i v i t i e s . The t e r m 

"weapons, a m m u n i t i o n and war m a t e r i a l s r e f e r s t o "any k i n d of 

m a t e r i a l t h a t can be u s e d i n war o r f o r t h e p r e p a r a t i o n o f war" 

[ 1 9 ] , w h ereas m a t e r i a l w h i c h can be used b o t h i n m i l i t a r y a c t i o n 

and f o r o t h e r p u r p o s e s i s n o t s u b j e c t eo jure t o t h e above 

e x c e p t i o n . A sticto sensu i n t e r p r e t a t i o n o f t h i s r e g u l a t i o n i s 

a l s o i n d i c a t e d by D i r e c t i v e 68/363, w h i c h l i b e r a l i s e s r e t a i l 

t r a d e f o r c e r t a i n k i n d s o f weapons r e s t r i c t i v e l y m e n t i o n e d i n 

i t s t e x t . 
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A c c o r d i n g t o A r t . 5 2 ( 2 ) EEC t h e C o u n c i l may f o l l o w t h e r e ­

l e v a n t p r o p o s a l o f t h e Commission and e x c l u d e c e r t a i n a c t i v i t i e s 

f r o m t h e f r e e d o m o f e s t a b l i s h m e n t . These e x c l u s i o n s - i f 

p a s s e d [ 2 0 ] - w o u l d a p p l y t o a l l member s t a t e s . As t h e C o u n c i l 

has n e v e r u s e d t h i s power, t h e q u e s t i o n , "what t y p e o f measures 

can t h e C o u n c i l u t i l i z e ? " , i s p u r e l y h y p o t h e t i c a l . Smit and 

H e r z o g [ 2 1 ] m e n t i o n r e g u l a t i o n s ( w h i c h a r e c o n s i d e r e d "more 

a p p r o p r i a t e " i n v i e w o f t h e "scope o f t h e wh o l e p a r a g r a p h " ) and 

d i r e c t i v e s . 

The l a s t two e x c e p t i o n s t o t h e f r e e d o m o f e s t a b l i sh.ment 

r e f e r t o two v e r y i m p o r t a n t c h a p t e r s o f t h e T r e a t y o f Rome, t h e 

f r e e movement o f c a p i t a l and m o n o p o l i e s . A l t h o u g h t h e s e i s s u e s 

d e s e r v e d e t a i l e d a n a l y s i s , t h e scope o f t h i s r e s e a r c h a l l o w s 

o n l y a b a s i c t r e a t m e n t . However, t h e y s h a l l be examined more 

c l o s e l y i n t h e a n a l y s i s o f b r e a c h e s o f t h e T r e a t y o f Rome by t h e 

Greek s t a t e . 

A r t . 5 2 ( 2 ) EEC i n t r o d u c e s t h e s i x t h - o f t e n c o n s i d e r e d 

" p r a c t i c a l l y n o n - e x i s t e n t " [ 2 2 ] - e x c e p t i o n t o t h e f r e e d o m o f 

e s t a b l i s h m e n t , w h i c h r e f e r s t o t h e f r e e movement o f c a p i t a l . The 

EEC T r e a t y r e c o g n i z i n g t h e c l o s e r e l a t i o n s h i p between t h e two 

f r e e d o m s [ 2 3 ] and t h e p o s s i b i l i t y o f i n d i r e c t v i o l a t i o n s o f t h e 

f r e e d o m o f e s t a b l i s h m e n t u n d e r t h e f o r m o f r e s t r i c t i o n s t o t h e 

f r e e movement o f c a p i t a l [ 2 4 ] , s t a t e s t h a t t h e f r e e d o m o f 

e s t a b l i s h m e n t s h a l l be i m p l e m e n t e d " s u b j e c t t o t h e p r o v i s i o n s o f 

t h e C h a p t e r r e l a t i n g t o c a p i t a l " . S i n c e EC companies w i s h i n g t o 

e s t a b l i s h i n o t h e r member s t a t e s o b v i o u s l y need t o i m p o r t and 

e x p o r t c a p i t a l , f r e e d o m o f e s t a b l i s h m e n t i s n o t r e a l l y a c h i e v e d . 
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i m p l e m e n t e d , i f c a p i t a l i s n o t a b l e t o move f r e e l y a t t h e same 

t i m e [ 2 5 ] . 

The l a s t e x c e p t i o n t o t h e f r e e d o m o f e s t a b l i s h m e n t c o n c e r n s 

s t a t e m o n o p o l i e s and i s o f p a r t i c u l a r i n t e r e s t i n t h e case o f 

Greece [ 2 6 ] . A c c o r d i n g t o A r t . 3 7 EEC, m o n o p o l i e s o f a c o m m e r c i a l 

c h a r a c t e r must be a b o l i s h e d [ 2 7 ] . M o r e o v e r , A r t . 9 0 ( w h i c h 

a p p l i e s t o p r e - e x i s t i n g m o n o p o l i e s ) f o r b i d s a l l member s t a t e s t o 

e n a c t o r m a i n t a i n i n f o r c e any measure c o n t r a r y t o t h e T r e a t y , 

c o n c e r n i n g p u b l i c e n t e r p r i s e s o r e n t e r p r i s e s w i t h s p e c i a l o r 

e x c l u s i v e r i g h t s , i . e . companies w h i c h a r e c l o s e l y c o n n e c t e d t o 

t h e s t a t e o r m u n i c i p a l o r g a n i z a t i o n s [ 2 8 ] . " S t a t e monopoly" i s 

d e f i n e d as " t h e e x c l u s i v e p o s s e s s i o n o f t h e t r a d e i n some comno-

d i t y " , o r b e t t e r as " e v e r y o r g a n i z a t i o n w i t h whom t h e member 

s t a t e l e g a l l y o r p r a c t i c a l l y c o n t r o l s , d i r e c t s o r s u b s t a n t i a l l y 

i n f l u e n c e s d i r e c t l y o r i n d i r e c t l y de jure o r da facto i m p o r t s 

o r e x p o r t s f r o m member s t a t e s [ 2 9 ] . However, e n t e r p r i s e s e n t r u ­

s t e d w i t h t h e o p e r a t i o n o f s e r v i c e s o f g e n e r a l economic i n t e r e s t 

a r e g r a n t e d a l i m i t e d e x e m p t i o n f r o m t h e a p p l i c a t i o n o f t h e 

T r e a t y . T h i s e c o n o m i c i n t e r e s t must be g e n e r a l , i . e . i t must n o t 

s e r v e a l i m i t e d number o f p e r s o n s and must p u r s u e s o c i a l , 

e d u c a t i o n a l o r c u l t u r a l a i m s . 

A t t e n t i o n must now t u r n t o t h e a c t i v i t i e s f o r b i d d e n t o 

n a t u r a l o r l e g a l p e r s o n s u n d e r Greek law. An i m p o r t a n t i s s u e i n 

t h i s c o n t e x t i s w h e t h e r t h e s e r e s t r i c t i o n s c o mply w i t h t h e 

s t i p u l a t i o n s o f t h e T r e a t y o f Rome c o n c e r n i n g t h e f r e e d o m o f 

e s t a b l i s h m e n t . 
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B. GREEK LEGISLATION APPLYING EC PROVISIONS ON ESTABLISHMENT 

A r t . 4 o f t h e Greelt C i v i l Code und e r w h i c h " f o r e i g n e r s e n j o y 

t h e same c i v i l r i g h t s [ 3 0 ] as n a t i o n a l s " e x p r e s s e s t h e w i l l o f 

t h e Greek l e g i s l a t o r t o o f f e r e q u a l t r e a t m e n t t o Greek and non-

Greek n a t u r a l and l e g a l p e r s o n s . However, due t o t h e vagueness 

o f t h i s t e x t [ 3 1 ] and t r a d i t i o n a l l y p r o t e c t i o n i s t Greek 

c o m m e r c i a l p o l i c y [ 3 2 ] , Greece has i n p r a c t i c e has n o t met new 

demands f o r s u b s t a n t i a l f r e e d o m o f e s t a b i i sh.ment w i t h i n i t s 

t e r r i t o r y . S i n c e t h e a i m o f t h i s t h e s i s i s t o e v a l u a t e t h e 

a d o p t i o n o f EC r e g u l a t i o n s i n p r a c t i c e , we s h a l l ^ . i-^nore such 

b a s i c b u t vague laws p r o m i s i n g e q u a l t r e a t m e n t and r e f e r t o 

s p e c i f i c Greek l a w s , w h i c h t e n d t o be d i s c r i.mi n a t o r y a g a i n s t 

f o r e i g n e r s . We s h a l l t h e n a s s e s s w h e t h e r t h e s e s p e c i a l lav;s 

n e g a t e t h e f r e e d o m o f e s t a b l i s h m e n t i n p r a c t i c e and must t h e r e ­

f o r e be m o d i f i e d by Greece. 

The F o r m a l P r o c e d u r e f o r t h e E s t a b l i s h m e n t o f F o r e i g n P u b l i c 

Companies L i m i t e d by S h a r e s : an I n d i r e c t R e s t r i c t i o n ? 

As f a r as r e c o g n i t i o n i s c o n c e r n e d , Greece ( w h i c h f o l l o w s 

t h e t h e o r y o f ipso jure r e c o g n i t i o n ) seems t o have f u l l y a d o p t e d 

A r t . 2 2 0 EEC c o n c e r n i n g t h e r e c o g n i t i o n o f f o r e i g n c ompanies. 

However, c i r c u m v e n t i o n s o f t h e f r e e d o m o f e s t a b l i s h m e n t may 

a r i s e f r o m t h e a p p l i c a t i o n o f t h e siege reel d o c t r i n e t h e 

d e t e r m i n a t i o n o f t h e c o m p a n i e s ' n a t i o n a l i t y . Due t o t h e l a c k o f 
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p r e c i s e c r i t e r i a f o r d e t e r m i n i n g a company's r e a l s e a t ( i . e . t h e 

company's m a i n a d m i n i s t r a t i v e c e n t r e ) , Greece i s o f f e r e d a 

p r e t e x t t o r e g a r d any o f t h e company's e s t a b l i s h m e n t s as i t s 

m ain a d m i n i s t r a t i v e c e n t r e and a t t r i b u t e n a t i o n a l i t y a c c o r d i n g l y 

[ 3 3 ] . A l t h o u g h t h e Greek s t a n c e may l e a d t o p o s s i b l e b r e a c h e s o f 

T r e a t y r e g u l a t i o n s on e s t a b l i s h m e n t Greece can n o t be a c c used o f 

i n d i r e c t l y h i n d e r i n g t h e f r e e e s t a b l i s h m e n t o f f o r e i g n 

c o m p a n i e s , i n v i e w o f t h e t e x t o f t h e T r e a t y ( w h i c h l e a v e s room 

f o r t h e a p p l i c a t i o n o f b o t h t h e i n c o r p o r a t i o n and t h e siege reel 

t h e o r i e s ) and t h e s t a t u s a t t r i b u t e d t o f o r e i g n companies not 

f o u n d e d l e g a l l y i n t h e i r s e a t [ 3 4 ] . 

Greek l e g i s l a t i o n on s e c o n d a r y e s t a b l i s h m e n t o f f o r e i g n 

c ompanies was d i s c u s s e d above i n c h a p t e r 1. Laws 2190/1920 and 

89/67 on t h e e s t a b l i s h m e n t o f b r a n c h e s o r a g e n c i e s o f f o r e i g n 

c ompanies r e q u i r e t h e s u b m i s s i o n o f a r e p r e s e n t a t i o n document 

w i t h b a s i c i n f o r m a t i o n on t h e company's f o r e i g n a f f a i r s . These 

a r e p u r e l y a d m i n i s t r a t i v e measures, w h i c h a r e seek t o p r o t e c t 

b o t h f o r e i g n c o m p a n i e s t h e m s e l v e s and t h e Greek p u b l i c and do 

n o t v i o l a t e t h e c o m p a n i e s ' f r e e d o m o f e s t a b l i s h m e n t . The o n l y 

c o n s p i c u o u s p o i n t c o n c e r n s t h e a u t h o r i t y o f t h e r e s p e c t i v e 

M i n i s t e r t o f o r b i d e s t a b l i s h m e n t t o c o m p a n i e s , whose a i m i s 

c o n s i d e r e d t o be i l l e g a l , o r d e t r i m e n t a l t o t h e Greek p u b l i c 

p o l i c y . The Greek C o u n c i l o f t h e S t a t e a p p e a r s t o s u p p o r t t h e 

v a l i d i t y o f t h i s law [ 3 5 ] . I t s h o u l d be s t a t e d t h a t t h i s 

r e g u l a t i o n i s c o m p a t i b l e w i t h EC l e g i s l a t i o n o n l y i f " p u b l i c 

p o l i c y " i s i n t e r p r e t e d i n t h e sense o f A r t . 5 6 EEC [ 3 6 ] . I t must 

a l s o be m e n t i o n e d t h a t Greek law on s u b s i d i a r y c o m p a n i e s , w h i c h 
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i s e s s e n t i a l l y i d e n t i c a l t o t h e r e l e v a n t EC d i r e c t i v e , i s f u l l y 

c o m p a t i b l e w i t h EC law. Nor i s t h e b u r e a u c r a t i c p r o c e d u r e f o r 

t h e e s t a b l i s h m e n t o f s u b s i d i a r i e s d i s c r i m i n a t o r y ( i n t h e sense 

o f A r t s . 7 and 52 EEC), because i t a p p l i e s e q u a l l y t o dom.estic 

and f o r e i g n c o m p a n i e s . 

A f t e r t h e a n a l y s i s o f t h e f o r m a l c o n d i t i o n s f o r r e c o g n i t i o n 

and e s t a b l i s h m e n t o f f o r e i g n p u b l i c companies l i m i t e d by s h a r e s 

i n Greece ( w h i c h do n o t v i o l a t e a r t i c l e s 52-58 o f t h e T r e a t y of 

Rome) we. s h a l l l o o k i n t o Greek l a w s , w h i c h ( b y p r o h i b i t i n g 

c e r t a i n a c t i v i t i e s t o non-Greek c o m p a n i e s ) c o n s t i t u t e p r o f o u n d 

v i o l a t i o n s o f A r t s . 5 2 - 5 8 EEC. 

F r o n t i e r R e g i o n s . P r o h i b i t i o n o f A c q u i s i t i o n o f Real P r o p e r t y . 

U n t i l r e c e n t l y , one o f t h e a c t i v i t i e s f o r b i d d e n t o 

f o r e i g n e r s c o n c e r n e d t h e a c q u i s i t i o n o f any k i n d o f r e a l r i g h t s 

( e x c e p t m o r t g a g e ) on immovable p r o p e r t y s i t u a t e d i n f r o n t i e r 

r e g i o n s o f Greece ( L e g i s l a t i v e Decree o f 3. 9.1924 as r a t i f i e d 

by Law 3250/1924 and m o d i f i e d by L e g i s l a t i v e Decrees 5/24.5.1926 

and 2 2 / 2 4 . 6 . 1 9 2 7 ) , o r Greek c o a s t a l r e g i o n s w h i c h t h e Greek 

a d m i n i s t r a t i v e a u t h o r i t i e s ( A r t . l o f Law 1366/1938) have d e s i g ­

n a t e d as f r o n t i e r r e g i o n s (Law 1366/1938 as m o d i f i e d and s u p p l e ­

mented by Law 1 6 2 9 / 1 9 3 9 ) . L e a s i n g o r any o t h e r k i n d o f t r a n s f e r 

o f t h e use o f r u r a l immovable p r o p e r t y , f o r e s t s e t c . t o f o r e i g n 

l e g a l o r n a t u r a l p e r s o n s was a l s o p r o h i b i t e d . However, t h e M i n i ­

s t e r s o f A g r i c u l t u r e and D e f e n c e c o u l d p e i r m i t such t r a n s a c t i o n s , 

e n a b l i n g f o r e i g n p e r s o n s t o l e a s e u r b a n immovable p r o p e r t y f o r a 
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p e r i o d no l o n g e r t h a n t h r e e y e a r s . 

S i n c e r e s t r i c t i o n s t o t h e f r e e d o m o f e s t a b l i s h m e n t a l s o 

i n c l u d e n a t i o n a l r e g u l a t i o n s " c o n c e r n i n g v a r i o u s p o s s i b i l i t i e s 

s e r v i n g t h e e x e r c i s e o f t h e r e l e v a n t a c t i v i t i e s " and t h e above 

s t i p u l a t i o n made t h e e s t a b l i s h m e n t and f u n c t i o n i n g o f f o r e i g n 

c ompanies i m p o s s i b l e i n a a r e a r e p r e s e n t i n g 55% o f t h e Greek 

d o m i n i o n [ 3 7 ] , i t s h o u l d be c o n s i d e r e d as•a b r e a c h o f A r t s . 7 , 

52 [ 3 3 ] and 54 ( 2 e ) [ 3 9 ] EEC [ 4 0 ] . I t s h o u l d be n o t e d t h a t A r t s . 

5, 47 and 48 o f t h e Greek A c c e s s i o n T r e a t y ( b a s e d on A r t s . 5 2 - 5 6 

and 58 ESC) r e q u i r e d t h e a b o l i t i o n o f r e s t r i c t i o n s on t h e 

f r e e d o m o f e s t a b l i s h m e n t . Thus Greece s h o u l d have a b o l i s h e d 

r e s t r i c t i o n s on o w n e r s h i p o f l a n d l o n g b e f o r e 1.1.1981 [ 4 1 ] . 

I n o r d e r t o j u s t i f y i t s r e t e n t i o n o f such l e g i s l a t i o n , 

G reece c l a i m e d r e a s o n s o f p u b l i c p o l i c y [ 4 2 ] and s e c u r i t y [ 4 3 ] . 

However, i n v i e w o f t h e n a r r o w i n t e r p r e t a t i o n o f t h e s e e x c e p t i ­

o n s , t h e v a r i a t i o n o f t h e i n t e r p r e t a t i o n o f p u b l i c s e c u r i t y 

a c c o r d i n g t o t i m e and p l a c e [ 4 4 ] , t h e need f o r c o n c r e t e j u s t i f i ­

c a t i o n o f t h e e x c e p t i o n c o n c e r n i n g s e r i o u s danger o f f u n d a m e n t a l 

i n t e r e s t s o f t h e c o u n t r y and t h e f a c t t h a t t h e e x c e p t i o n must be 

based on p e r s o n a l b e h a v i o u r , Greece was u n a b l e t o j u s t i f y i t s 

r e l u c t a n c e t o a b o l i s h t h e above l a w s . Thus, i n Conimission v 

H e l l e n i c R e p u b l i c , Greek l e g i s l a t i o n was d e c l a r e d t o be 

i n c o m p a t i b l e w i t h EC law by t h e ECJ [ 4 5 ] . 

Thus i t became c l e a r t h a t Greece's r e s t r i c t i v e l e g i s l a t i o n 

on p r o p e r t y a c q u i s i t i o n s h o u l d no l o n g e r a p p l y t o EC n a t i o n a l s . 

Greek c o n c e r n s a b o u t p o s s i b l e " i n v a s i o n o f T u r k i s h c a p i t a l and 

n a t i o n a l s i n s e n s i t i v e a r e a s o f t h e c o u n t r y " [ 4 6 ] were u n f o u n d e d 
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as Greece's a p p l i c a t i o n o f t h e siege reel d o c t r i n e m i n i m i z e s t h e 

r i s k o f s u c h c i r c u m v e n t i o n s . F u r t h e r m o r e , Greece can a l w a y s 

e x c l u d e f r o m t h e a p p l i c a t i o n o f t h e f r e e d o m o f e s t a b l i s h m e n t 

t h o s e t r a n s a c t i o n s w h i c h p r e s e n t e x c e p t i o n a l d a n g e r t o i t s 

p u b l i c s e c u r i t y o r p o l i c y . 

I n 1990 ( n i n e w h o l e y e a r s a f t e r t h e Greek a c c e s s i o n t o t h e 

Community and more t h a n one y e a r a f t e r Greece's r e p r i m a n d by t h e 

ECJ), G reece p a s s e d Law 1892/1990, w h i c h p r o v i d e s t h a t p r e v i o u s 

r e s t r i c t i o n s on t h e a c q u i s i t i o n o f r e a l p r o p e r t y r i g h t s i n 

b o r d e r l i n e r e g i o n s were no l o n g e r a p p l i c a b l e t o EC n a t i o n a l s . 

However, Greece s t i l l m a i n t a i n s t h e r i g h t t o " d e - c h a r a c t e r i z e " 

Greek r e g i o n s as b o r d e r l i n e , as w e l l as t o c h a r a c t e r i z e o t h e r 

r e g i o n s as s u c h . I t goes w i t h o u t s a y i n g t h a t t h i s does n o t 

a f f e c t i n any way t h e r i g h t s o f EC n a t i o n a l s , b u t r e f e r s t o 

c i t i z e n s o f non-EC c o u n t r i e s . I t s h o u l d a l s o be n o t e d t h a t even 

a f t e r t h e p a s s i n g o f t h i s law, Greek n o t a r i e s were r e l u c t a n t t o 

a p p l y i t . Thus, t h e y r e f e r r e d t h e m a t t e r t o t h e t h e n A t t o r n e y 

G e n e r a l o f t h e Supreme C o u r t (Hon. P 1 a g i a n n a k o s ) , who made i t 

q u i t e c l e a r t h a t t h e law was i n d e e d a p p l i c a b l e and t h a t t h e i r 

r e s e r v a t i o n s ( w h i c h were based on t h e o l d l e g a l s t a t u s ) were 

" g r o u n d l e s s " [ 4 7 ] . 

L i m i t s t o t h e F r e e Movement o f C a p i t a l 

F r e e movement o f c a p i t a l i s a f u n d a m e n t a l f r e e d o m c l o s e l y 

c o n n e c t e d w i t h t h e r i g h t o f e s t a b l i s h m e n t . To be more p r e c i s e , 

f r e e movement o f c a p i t a l i s c o n s i d e r e d a n e c e s s a r y p r e r e q u i s i t e 
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f o r t h e e f f e c t i v e e x e r c i s e o f t h e o t h e r f r e e d o m s e n s u r e d by t h e 

T r e a t y and e s p e c i a l l y o f t h e f r e e d o m o f e s t a b l i s h m e n t . O f t e n 

member s t a t e s use r e s t r i c t i o n s t o t h e f r e e movement o f c a p i t a l 

t o c o n t r o l f r e e d o m o f e s t a b l i s h m e n t . I n d e e d , EC n a t i o n a l s w o u l d 

be u n a b l e t o use t h e i r r i g h t t o f r e e l y e s t a b l i s h i n a n o t h e r 

member s t a t e , i f t h e y d i d n o t have t h e r i g h t t o t r a n s f e r 

s u f f i c i e n t c a p i t a l t o t h a t member s t a t e . T h i s r e g u l a t i o n i m p l i e s 

t h a t b o t h i m p o r t s and e x p o r t s o f c a p i t a l must be l i b e r a l i s e d ; 

t h u s , EC n a t i o n a l s s h o u l d be a b l e t o a c q u i r e t h e n e c e s s a r y 

p r e m i s e s and o p e r a t i o n a l f a c i l i t i e s and use t h e p r o f i t s o f t h e i r 

Greek b r a n c h i n w h i c h e v e r EC member s t a t e t h e y choose [ 4 8 ] . 

A r t . 67 ( 2 ) EEC ( w h i c h p r o v i d e s t h a t c u r r e n t payments 

c o n n e c t e d w i t h t h e movement o f c a p i t a l between member s t a t e s 

s h a l l be f r e e d f r o m a l l r e s t r i c t i o n s by t h e end o f t h e f i r s t 

s t a g e a t t h e l a t e s t ) i n t r o d u c e s an o b l i g a t i o n imposed upon t h e 

member s t a t e s w h i c h does n o t r e q u i r e t h e i s s u i n g o f p e r t i n e n t 

d i r e c t i v e s . However, t h e C o u n c i l d i d a d o p t t h e F i r s t C o u n c i l 

D i r e c t i v e o f 11.5.60 and t h e Second C o u n c i l D i r e c t i v e o f 

18.12.62 " f o r t h e i m p l e m e n t a t i o n o f A r t i c l e 67 o f t h e EEC 

T r e a t y " , w h i c h l a y down l i b e r a l i z a t i o n a r r a n g e m e n t s w h i c h v a r y 

a c c o r d i n g t o c a t e g o r i e s o f t r a n s a c t i o n , g r o u p e d t o g e t h e r i n t o 

s e p a r a t e l i s t s . L i s t A c o v e r s r e g u l a t i o n s on t h e r e p a t r i a t i o n o f 

l i q u i d a t e d p r o f i t s f r o m d i r e c t i n v e s t m e n t s . These EC r e g u l a t i o n s 

i n c o m b i n a t i o n w i t h A r t . 5 2 [ 4 9 ] o f t h e Greek A c t o f A c c e s s i o n 

( s t i p u l a t i n g t h a t b l o c k e d f u n d s o f EC n a t i o n a l s must be 

a b o l i s h e d on 1.1.86) u n d e r l a i d t h e b a s i c a r g u m e n t s o f t h e 

Commission w h i c h i d e n t i f i e d Greece as t h e o n l y EC member s t a t e 
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w h i c h p r o h i b i t e d e x p o r t o f f u n d s b e l o n g i n g t o f o r e i g n n a t u r a l 

and l e g a l p e r s o n s [Law 1704/ 1 9 3 9 ] , t h e r e b y v i o l a t i n g EC l e g i s ­

l a t i o n [ 5 0 ] on f r e e c a p i t a l movement. The European C o u r t d e c i d e d 

t h a t Greece "was u n d e r - t h e d u t y t o r e 1 ease. ..a 11 b l o c k e d 

f u n d s [ 5 1 ] . . . i n c l u d i n g [ 5 2 ] s uch f u n d s a r i s i n g f r o m o p e r a t i o n s 

w h i c h were n o t p e r s o n a l " . C o n s e q u e n t l y , f u n d s o f EC l e g a l and 

n a t u r a l p e r s o n s a r i s i n g f r o m any l e g a l t r a n s a c t i o n o r a c t i v i t y 

must be u n r e s t r i c t e d and f r e e l y t r a n s f e r a b l e i n Greece. 

S p e c i a l r e f e r e n c e must be made t o Law 2687/53, w h i c h i s o f 

p a r t i c u l a r i n t e r e s t t o c o mpanies. I t s t i p u l a t e s t h a t f o r e i g n 

c o mpanies w h i c h a c q u i r e [ 5 3 ] t h e r i g h t t o i m p o r t f o r e i g n 

e xchange ( a t e r m i n t e r p r e t e d b r o a d l y t o i n c l u d e m a c h i n e r y , 

m a t e r i a l s , t e c h n o l o g y , i n v e n t i o n s , m a n u f a c t u r e r ' s and t r a d e 

m a r k s , and w h i c h a i m a t p r o d u c t i v e a c t i v i t i e s , i . e e x p o r t i n g 

b u s i n e s s , i n d u s t r i e s o r o t h e r c o m m e r c i a l a c t i v i t i e s l e a d i n g t o 

t h e i m p o r t o f f o r e i g n e x c h a n g e ) , have t h e e x c e p t i o n a l r i g h t t o 

e x p o r t a s m a l l p e r c e n t a g e o f t h e i r c a p i t a l ( 1 0 % o f t h e i m p o r t e d 

c a p i t a l a n n u a l l y ) and a n n u a l p r o f i t s ( 1 2 % ) . The l a t t e r r e s t r i c ­

t i o n was m o d i f i e d by L e g i s l a t i v e Decree 4256/1962, w h i c h i n c r e a ­

sed t h e t r a n s f e r a b l e v a l u e o f c a p i t a l and i n t e r e s t t o 70% o f 

f o r e i g n e x c h a n g e r e c e i p t s . I t goes w i t h o u t s a y i n g t h a t EC law on 

t h e f r e e movement o f c a p i t a l imposes t h e a b o l i t i o n o f t h e s e 

( a d m i t t e d l y l i m i t e d ) r e s t r i c t i o n s on t h e i m p o r t and e x p o r t o f 

c a p i t a l [ 5 4 ] . 

R e c e n t l y , i n an a t t e m p t t o comply w i t h t h e r e l e v a n t EC 

l e g i s l a t i o n , t h e D i r e c t o r o f t h e N a t i o n a l Bank o f Greece i s s u e d 

A c t 2022/28.1.1992, a c c o r d i n g t o w h i c h f o r e i g n companies s u b j e c t 
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t o Law 2687/1953 may e x p o r t f o r e i g n exchange e q u a l t o t h e amount 

o f t h e i r 1991 p r o f i t s [ 5 5 ] , p r o v i d e d t h a t t h e s e p r o f i t s d e r i v e 

f r o m t h e i m p o r t o f f o r e i g n exchange under t h e p r o v i s i o n s o f Law 

2657/53. P r o f i t s g a i n e d i n t h e f u t u r e a r e a l s o l i b e r a t e d . A r t . 2 

o f t h e A c t p r o v i d e s t h a t p r e v i o u s p r o f i t s may be e x p o r t e d i n 

t h r e e e q u a l i n s t a l m e n t s f r o m 1 May 1992. These r e g u l a t i o n s , 

a l l o w i n g f r e e movement o f c a p i t a l f o r b o t h EC and non-EC 

n a t i o n a l s , a i m t o h a r m o n i z e Greek and EC l e g i s l a t i o n and t o 

c r e a t e a l i b e r a l m a r k e t f o r b o t h EC and non-EC n a t i o n a l s . I t 

must be n o t e d , h o wever, t h a t no p r o v i s i o n i s made f o r t h e e x p o r t 

o f t h e company's c a p i t a l o r i n t e r e s t f r o m o t h e r i n v e s t m e n t s o r 

o t h e r f u n d s . 

The p r a c t i c a l v a l u e o f t h e A c t i s q u e s t i o n a b l e . B e i n g an 

a d m i n i s t r a t i v e a c t , i t r e g u l a t e s t h e i s s u e o f t h e e x p o r t o f 

c a p i t a l f o r a c e r t a i n p e r i o d o f t i m e (one y e a r o n l y ) . I t does 

n o t a b o l i s h t h e p r e v i o u s e x i s t i n g Greek law, b u t m e r e l y m o d i f i e s 

i t f o r t h e s e t p e r i o d o f t i m e . I f a f t e r t h e e x p i r y o f t h i s a c t , 

no f u r t h e r r e l e v a n t a c t s a r e p a s s s e d , t h e r e s t r i c t i v e Greek laws 

w i l l be b a c k i n t o f o r c e . I t s h o u l d be n o t e d t h a t t h e r e i s no 

g u a r a n t e e t h a t s i m i l a r A c t s s h a l l be passed i n t h e f u t u r e . 

M o r e o v e r , Greece's o b l i g a t i o n t o comply w i t h t h e T r e a t y o f Ro.me 

can n o t be d e t e r m i n e d by s i m p l e a d m i n i s t r a t i v e a c t s , because 

t h e s e a r e c h a n g e a b l e a c c o r d i n g t o t h e w i l l o f t h e r e s p e c t i v e 

g o v e r n m e n t [ 5 6 ] . 

T h e r e f o r e , i t can be s t a t e d t h a t Greece's r e s t r i c t i v e 

s t a t u s on i m p o r t and e x p o r t o f f o r e i g n exchange does n o t comply 

w i t h t h e r e l e v a n t EC l e g i s l a t i o n . A l t h o u g h r e c e n t a d m i n i s t r a t i v e 
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m e asures t e n d t o be p o s i t i v e , t h e y do n o t c o v e r a i l t h e 

a c t i v i t i e s l i b e r a l i z e d u n d e r t h e T r e a t y o f Rome, s i n c e t h e y 

a p p l y o n l y t o one c a t e g o r y o f f o r e i g n company ( t h o s e f o u n d e d 

u n d e r Law 2687/ 1953) and a b o l i s h r e s t r i c t i o n s c o n c e r n i n g o n l y 

one c a t e g o r y o f f u n d s ( i . e . p r o f i t s ) . A l l o t h e r r e s t r i c t i o n s , 

w h i c h a r e s t i l l i n f o r c e , v i o l a t e t h e T r e a t y o f Rome, t h e D i r e c ­

t i v e s o f 1960 and 1962, as w e l l as t h e Greek A c t o f A c c e s s i o n 

and must n o t a p p l y t o EC n a t i o n a l s . 

S t a t e m o n o p o l i e s 

I n o r d e r t o p r o v i d e e q u a l o p p o r t u n i t i e s t o t r a d e , and t c 

e n s u r e t h e u n i f o r m a p p l i c a t i o n o f t h e f u n d a m e n t a l f r e e d o m o f t h e 

f r e e movement o f goods w i t h i n t h e Common M a r k e t , A r t . 3 7 EEC 

r e q u i r e s t h e a b o l i t i o n o f s t a t e m o n o p o l i e s o f c o m m e r c i a l [ 5 7 ] 

c h a r a c t e r , w h i c h ( t a k i n g t h e f o r m o f an e x c l u s i v e [ 5 8 ] r i g h t ) 

c o n s t i t u t e an o b s t a c l e t o t h e c r e a t i o n o f t h e Cominon M a r k e t . I t 

goes w i t h o u t s a y i n g t h a t t h e e x i s t e n c e o f a s t a t e [ 5 9 ] monopoly 

o f c o m m e r c i a l [ 6 0 ] c h a r a c t e r , i . e . e v e r y o r g a n i z a t i o n [ 6 1 ] w i t h 

whom a member s t a t e , l e g a l l y o r p r a c t i c a l l y , c o n t r o l s , d i r e c t s , 

o r s u b s t a n t i a l l y i n f l u e n c e s i m p o r t s o r e x p o r t s [ 6 2 ] between 

member s t a t e s , h i n d e r s t h e f r e e d o m o f e s t a b l i s h m e n t o f EC 

n a t u r a l and l e g a l p e r s o n s , who w i s h t o e s t a b l i s h i n t h e h o s t 

c o u n t r y and p r o d u c e , i m p o r t o r e x p o r t t h e i r p r o d u c t s [ 6 3 ] . 

I t s h o u l d be n o t e d t h a t A r t . 4 0 o f t h e Greek A c c e s s i o n Act 

d e a l s w i t h s t a t e m o n o p o l i e s and r e q u i r e s Greece t o " a c h i e v e t h e 

same r e s u l t by December 3 1 , 1985" [ 6 4 ] . P a r . 2 , A r t . 4 0 o f t h e 
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Greek A c c e s s i o n A c t p r o v i d e s f o r i m m e d i a t e a b o l i t i o n o f t h e 

e x c l u s i v e r i g h t s f o r t h e e x p o r t o f : p e t r o l e u m b y - p r o d u c t s , 

f e r t i l i s e r s and t r a c i n g p a p e r , as w e l l as t h e e x c l u s i v e r i g h t s 

f o r t h e i m p o r t o f s u l p h a t e o f c o p p e r and s a c c h a r i n e . I n o r d e r t o 

c o m p l y w i t h EC r e g u l a t i o n s on s t a t e m o n o p o l i e s , Greece passed 

P r e s i d e n t i a l D e c r e e 604/1985, w h i c h a b o l i s h e d s t a t e m o n o p o l i e s 

[ 6 5 ] on s u g a r , m a t c h e s , s a l t , t r a c i n g paper and d e c k s o f p l a y i n g 

c a r d s . 

However, b e c a u s e o f t h e d i r e c t e f f e c t o f A r t . 3 7 and t h e 

r e g u l a t i o n o f A r t . 4 0 o f t h e Greek Act o f A c c e s s i o n f o r t h e 

a b o l i t i o n o f s t a t e m o n o p o l i e s by 1936, a l l o t h e r Greek s t a t e 

m o n o p o l i e s o f c o m m e r c i a l c h a r a c t e r must be c o n s i d e r e d a b o l i s h e d 

f r o m 31.12.1985. However, t h e p e r s i s t e n c e o f s t a t e m o n o p o l i e s i n 

d r u g s , f e r t i l i s e r s and f u e l [ 6 6 ] i s i n d i c a t i v e o f Greece's 

r e l u c t a n c e t o s u r r e n d e r m o n o p o l i e s deemed t o be i m p o r t a n t f o r 

i t s n a t i o n a l economy. I t s h o u l d a l s o be n o t e d t h a t t h e SCJ has 

i s s u e d a Judgement s t i p u l a t i n g t h a t Law 1571/85 ( w h i c h p r o v i d e s 

f o r l i m i t e d r e t e n t i o n o f e x c l u s i v e r i g h t s o f i m p o r t and t r a d e i n 

o i l ) i s a v i o l a t i o n o f t o A r t s . 3 0 , 34 and 37 ( 1 ) o f t h e T r e a t y 

o f Rome [ 6 7 ] . 

A t t h i s p o i n t i t s h o u l d a l s o be n o t e d t h a t a c c o r d i n g t o 

A r t . 3 7 ( 2 ) o f C o u n c i l D i r e c t i v e 90/531/SSC Greece must a b o l i s h 

a l l r e s t r i c t i o n s on p r o c u r e m e n t p r o c e d u r e s i n t h e w a t e r , e n e r g y , 

t r a n s p o r t and t e l e c o m m u n i c a t i o n s e c t o r s , by 1.1.1998. The Greek 

g o v e r n m e n t has a l r e a d y l i b e r a l i z e d u r b a n t r a n s p o r t i n t h e C i t y 

o f A t h e n s , a i r t r a n s p o r t and i s c o m m i t t e d t o t h e l i b e r a l i z a t i o n 

o f t e l e c o m m u n i c a t i o n s and e l e c t r i c i t y [ 6 8 ] . The p r o b l e m a r i s i n g 
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a t t h i s p o i n t , h o w e v e r , i s t h a t ( a t l e a s t a t t i m e o f w r i t i n g ) 

t h e Greek g o v e r n m e n t i s r e l u c t a n t t o o f f e r more t h a n 49% o f t h e 

above e n t e r p r i s e s . Thus, a n o t h e r T r e a t y v i o l a t i o n m i g h t t a k e 

p l a c e a f t e r t h e r e l e v a n t D i r e c t i v e comes i n t o f o r c e . 

E s t a b l i s h m e n t o f P r i v a t e S c h o o l s 

A n o t h e r b r e a c h o f t h e r e g u l a t i o n s on t h e f r e e d o m o f e s t a ­

b l i s h m e n t on b e h a l f o f t h e H e l l e n i c R e p u b l i c c o n c e r n s t h e r e s ­

t r i c t i v e Greek l e g a l r e g i m e on t h e e s t a b l i s h m e n t o f t e a c h i n g 

i n s t i t u t e s , i . e . e n t e r p r i s e s w h i c h o r g a n i z e and p e r f o r m t h e 

t e a c h i n g o f p e r s o n s i n g r o u p s ( o f more t h a n 5) i n a s p e c i f i c 

p l a c e and a i m t o s u p p l e m e n t and c o n s o l i d a t e knowledge i n l e s s o n s 

o f b a s i c , h i g h e r o r u n i v e r s i t y e d u c a t i o n , i n f o r e i g n l a n g u a g e s , 

m u s i c , dance o r g e n e r a l e d u c a t i o n i n no more t h a n t h r e e h o u r s 

d a i l y . Such a c t i v i t y i s f o r b i d d e n t o f o r e i g n l e g a l and n a t u r a l 

p e r s o n s . As a r e s u l t , t h e Commission has a c c u s e d Greece o f 

v i o l a t i n g A r t s . 5 2 , 59 and 43 EEC. I t s h o u l d be n o t e d t h a t t h i s 

c ase c o n c e r n s m a i n l y r e s t r i c t i o n s t o t h e f r e e movement o f 

p e r s o n s and p r o v i s i o n o f s e r v i c e s . However, i t i s a l s o a 'oreach 

o f t h e f r e e d o m o f e s t a b l i s h m e n t , because Greek law on t h e 

p r o h i b i t i o n o f f o u n d a t i o n o f i n s t i t u t e s o r p r i v a t e s c h o o l s by 

f o r e i g n l e g a l p e r s o n s f a l l s w i t h i n t h e a p p l i c a t i o n f i e l d o f 

A r t . 5 2 on t h e e x e r c i s e o f i n d e p e n d e n t (non w a g e - e a r n i n g ) a c t i v i ­

t i e s [ 6 9 ] . 

The two m a i n j u s t i f i c a t i o n s f o r m a i n t a i n i n g t h i s 

l e g i s l a t i o n were t h a t t h e e s t a b l i s h m e n t o f p r i v a t e i n s t i t u t e s 
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s h o u l d be e x c l u d e d f r o m t h e a p p l i c a t i o n o f t h e T r e a t y as an 

a c t i v i t y r e l a t e d t o p u b l i c a u t h o r i t y [ 7 0 ] and t h a t i n p r a c t i c e 

Greek a u t h o r i t i e s a v o i d e n f o r c i n g i t s r e g u l a t i o n and do p e r m i t 

t h e e s t a b l i s h m e n t o f f o r e i g n e d u c a t i o n a l c o m p a n i e s . However, i n 

v i e w o f t h e f a c t t h a t t h e t e r m " p u b l i c a u t h o r i t y " must have a 

n a r r o w E u r o p e a n ( n o t n a t i o n a l ) i n t e r p r e t a t i o n and t h a t s i m p l e 

a d m i n i s t r a t i v e a c t s do n o t c o n s t i t u t e c o m p l i a n c e w i t h t h e 

demands o f t h e T r e a t y , t h e a r g u m e n t s o f t h e Greek s t a t e were 

c o n s i d e r e d g r o u n d l e s s [ 7 1 ] . As f a r as r e s t r i c t i o n s on 

p r o f e s s i o n a l e d u c a t i o n a r e c o n c e r n e d , t h e ECJ a c c e p t e d t h a t t h e y 

do n o t c o n s t i t u t e a v i o l a t i o n o f t h e T r e a t y , because t h e y a p p l y 

e q u a l l y t o Greeks and f o r e i g n e r s . 

I n s p i t e o f t h e above Judgement o f t h e ECJ, Greece has 

f a i l e d t o a d o p t a l i b e r a l law on t h e e s t a b l i s h m e n t o f such 

s c h o o l s . T h i s n a t i o n a l r e g u l a t i o n i s o b v i o u s l y a v i o l a t i o n o f 

t h e T r e a t y o f Rome, s i n c e i t i n t r o d u c e s u n j u s t i f i e d d i s c r i m i ­

n a t i o n a g a i n s t n o n - n a t i o n a l s . 

S e l f - e m p l o y e d Coi-nmercia 1 A g e n t s 

The t e r m " s e l f - e m p l o y e d c o n u n e r c i a i a g e n t s " was i n t r o d u c e d 

i n t o EC law by D i r e c t i v e 86/653 on t h e c o o r d i n a t i o n o f laws 

r e l a t i n g t o s e l f - e m p l o y e d c o m m e r c i a l a g e n t s . The D i r e c t i v e 

c o n c e r n s laws g o v e r n i n g r e l a t i o n s between c o m m e r c i a l a g e n t s and 

t h e i r p r i n c i p a l s . A l t h o u g h t h i s d i r e c t i v e does n o t d e a l w i t h 

i s s u e s c o n c e r n i n g t h e e s t a b l i s h m e n t o f n a t u r a l o r l e g a l p e r s o n s 

a c t i n g as c o m m e r c i a l a g e n t s , i t p r o v i d e s an a u t h e n t i c d e f i n i t i o n 
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o f t h e t e r m . A c o m m e r c i a l a g e n t i s d e f i n e d as a s e l f - e m p l o y e d 

i n t e r m e d i a r y , who has c o n t i n u i n g a u t h o r i t y t o n e g o t i a t e t h e s a l e 

o r p u r c h a s e o f goods on b e h a l f o f a p r i n c i p a l o r t o n e g o t i a t e 

and c o n c l u d e t r a n s a c t i o n s on b e h a l f o f and i n t h e name of t h a t 

p r i n c i p a l . The e s t a b l i s h m e n t o f c o m m e r c i a l a g e n t s i s c o v e r e d by 

A r t . 5 2 and must be l i b e r a l i z e d . I n Greece two k i n d s of 

" c o m m e r c i a l a g e n t s " a r e r e s e r v e d t o p e r s o n s o f Greek n a t i o n a l i ­

ty.- a g e n t s o f c i v i l t r a n s a c t i o n s and e m i g r a t i o n a g e n t s . 

I n G r e e c e , t h e e s t a b l i s h m e n t o f p e r s o n s d e a l i n g w i t h t h e 

a g e n c y o f c i v i l t r a n s a c t i o n s i s c o v e r e d by Law 308/1976. 

A c c o r d i n g t o A r t . 1 o f t h e Law, t h e a c t i v i t i e s o f such a g e n t s 

c o n c e r n i n t e r v e n t i o n f o r t h e s i g n i n g o f c i v i l t r a n s a c t i o n s ( s a l e 

e x c h a n g e , r e n t i n g , t r a n s f e r o f o t h e r r e a l r i g h t s on immovables 

o r c e s s i o n o f t h e use o f i mmovables) as w e l l as s u g g e s t i o n of 

o p p o r t u n i t i e s f o r t h e s i g n i n g o f such t r a n s a c t i o n s . A c c o r d i n g t o 

A r t . 2 o f t h e Law, f o r t h e e x e r c i s e o f t h e s e a c t i v i t i e s , n a t u r a l 

p e r s o n s must a c q u i r e o f f i c i a l p e r m i s s i o n f r o m t h e r e l e v a n t 

a d m i n i s t r a t i v e a u t h o r i t i e s , w h i c h i s g i v e n t o p e r s o n s o f Greek 

n a t i o n a l i t y o n l y . Thus, companies w i s h i n g t o e s t a b l i s h i n Greece 

and employ a g e n t s t o e f f e c t c i v i l t r a n s a c t i o n s must h i r e Greek 

n a t i o n a l s ( t h e o n l y n a t u r a l p e r s o n s w i t h a c c e s s t o t h e r e l e v a n t 

p r o f e s s i o n ) an o b l i g a t i o n w h i c h makes t h e e s t a b l i s h m e n t and 

f u n c t i o n i n g o f s u c h companies a l m o s t i m p o s s i b l e i n Greece. I t 

must be s t a t e d t h e r e f o r e , t h a t Law 308/76 h i n d e r s t h e 

e s t a b l i s h m e n t o f c o m p a n i e s e n t e r i n g i n t o c i v i l t r a n s a c t i o n s i n 

G r e ece and must be c o n s i d e r e d a v i o l a t i o n o f A r t s . 4 8 and 52 EEC. 

A c c o r d i n g t o A r t . 1 2 o f Law 2475/1920 a l l t r a n s a c t i o n s 
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c o n c e r n i n g t h e t r a n s f e r o f e m i g r a n t s a r e e x e r c i s e d by p e r s o n s 

w i t h t h e r e l e v a n t o f f i c i a l p e r m i s s i o n , w h i c h i s g i v e n t o p e r s o n s 

o f Greek n a t i o n a l i t y o n l y . However, A r t . 1 3 , i n t r o d u c i n g an 

e x c e p t i o n t o t h i s r e s t r i c t i o n , p r o v i d e s t h a t f o r e i g n companies 

may a c q u i r e t h e r e l e v a n t p e r m i s s i o n under t h e c o n d i t i o n o f 

r e c i p r o c i t y . S i n c e t h e r e g u l a t i o n s o f t h e T r e a t y o f Rome on t h e 

f r e e d o m o f e s t a b l i s h m e n t must be i m p l e m e n t e d w i t h o u t any 

r e s t r i c t i o n s s e t by n a t i o n a l law and s i n c e t h e c o n d i t i o n o f 

r e c i p r o c i t y i s an i n d i r e c t o b s t a c l e t o f r e e e s t a b l i s h m e n t 

l e a d i n g t o d i s c r i m i n a t i o n based on n a t i o n a l i t y . Law 2475/1920 

v i o l a t e s t h e T r e a t y o f Rome. 

The E s t a b l i s h m e n t o f F o r e i g n S t o c k Exchange. Companies 

R e c i p r o c i t y i s a l s o t h e main c o n d i t i o n s e t by Law 1806/1988 

f o r t h e es t a b 1 i shmient o f f o r e i g n s t o c k exchange companies. S i n c e 

f i n a n c e i s w i t h i n t h e f i e l d o f a p p l i c a t i o n o f A r t . 5 2 and t h e 

c o n d i t i o n o f r e c i p r o c i t y i s c o n s i d e r e d an o b s t a c l e t o t h e 

co m p a n i e s ' f r e e d o m o f e s t a b l i s h m e n t , i t goes w i t h o u t s a y i n g t h a t 

Law 1806/1988 v i o l a t e s t h e f r e e d o m o f e s t a b l i s h m e n t o f f o r e i g n 

EC compa n i e s w i s h i n g t o e s t a b l i s h i n Greece. S t o c k exchange 

c o m p a n i e s must a l s o p r o v e t h a t t h e y a r e a l r e a d y members o f a 

f o r e i g n S t o c k Exchange M a r k e t . I n a d d i t i o n , t h e y must a c q u i r e 

p e r m i s s i o n f o r e s t a b l i s h m e n t by t h e Commission o f C a p i t a l 

M a r k e t s , w h i c h has a u t h o r i z a t i o n t o c o n t r o l t h e l e g a l i t y and 

e x p e d i e n c y o f t h e company's e s t a b l i s h m e n t i n Greece. T h i s l a s t 

s t i p u l a t i o n i s a n o t h e r b r e a c h o f A r t . 5 2 EEC, because i t l e a v e s 
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room f o r c i r c u m v e n t i o n o f t h e T r e a t y by t h e Greek Commission of 

C a p i t a l M a r k e t s , w h i c h has t h e r i g h t t o b l o c k t h e companies' 

e s t a b l i s h m e n t i n Greece on g r o u n d s o f Greek " p u b l i c p o l i c y " i n 

i t s n a t i o n a l m e a n i n g ( f o r example, t h e Commission may r e j e c t a 

company's a p p l i c a t i o n because i t c o n s i d e r s t h a t t h e Greek 

economy w o u l d be harmed f r o m i t s e s t a b l i s h m e n t ) . S i n c e t h e s e 

r e s t r i c t i o n s c o n s t i t u t e a " g o v e r n m e n t a l c o n s e n t r e q u i r e m e n t " 

[ 7 2 ] , t h e y c l e a r l y v i o l a t e t h e companies' f r e e e s t a b l i s h m e n t and 

must n o t a p p l y t o EC l e g a l p e r s o n s . A t t e n t i o n must a l s o be drawn 

t o t h e f a c t t h a t t h i s law was passed i n 1983, l o n g a f t e r 

G r eece's a c c e s s i o n . 

The r e s t r i c t i v e l e g a l s t a t u s on t h e f u n c t i o n i n g o f s t o c k 

e x change c o m p a n i e s i s i n t e n s i f i e d by t h e o b l i g a t i o n o f such 

c o m p a n i e s t o employ Greek b r o k e r s , s i n c e a c c o r d i n g t o A r t . 1 of 

Law 3078/1954 ( as s u p p l e m e n t e d by R o y a l Decree 221/1971) o n l y 

p e r s o n s o f Greek n a t i o n a l i t y can become .members o f t h e Greek 

S t o c k Exchange. A p a r t f r o m t h e c o n t r a d i c t i o n o f t h i s A r t i c l e t o 

A r t . 4 8 EEC, i t must a l s o be c o n s i d e r e d a b r e a c h o f t h e f r e e d o m 

o f e s t a b l i s h m e n t o f f o r e i g n s t o c k exchange companies because i t 

h i n d e r s c o l l a t e r a l a c t i v i t i e s o f t h e co m p a n i e s , t h u s making 

t h e i r e s t a b l i s h m e n t i n Greece a l m o s t i m p o s s i b l e . 

The E s t a b l i s h m e n t o f M i n i n g Companies 

M i n i n g i s a n o t h e r a c t i v i t y w h i c h s h o u l d be l i b e r a l i s e d 

u n d e r A r t . 5 2 EEC. The f r e e d o m o f e s t a b l i s h m e n t a l s o i n c l u d e s 

" t h e a c q u i s i t i o n o f s h a r e s " and " p a r t i c i p a t i o n t o a l r e a d y 
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e s t a b l i s h e d n - a t i o n a l [ m i n i n g ] companies" [ 7 3 ] . However, Greece 

has a l w a y s m a i n t a i n e d e x t r e m e l y r e s t r i c t i v e l e g i s l a t i o n c o v e r i n g 

e v e r y a c t i v i t y r e l a t i n g t o m i n i n g . 

A c c o r d i n g t o A r t . 8 ( 1 ) o f L e g i s l a t i v e Decree 210 o f 3/5. 

10.1973 "On t h e M i n i n g Code" t h e t r a n s f e r o f any k i n d o f r e a l 

r i g h t s o v e r mines t o f o r e i g n l e g a l and n a t u r a l p e r s o n s i s 

i l l e g a l , w i t h o u t p e r m i s s i o n f r o m t h e Greek M i n i s t e r i a l C o u n c i l . 

F o r e i g n p e r s o n s must o b t a i n r e l e v a n t p e r m i s s i o n t o a c q u i r e 

s h a r e s i n e x i s t i n g d o m e s t i c companies [ A r t . 8 ( 2 ) ] , t o p a r t i c i p a t e 

i n any a u c t i o n c o n c e r n i n g r i g h t s on mines [ A r t . 3 ( - 4 ) j , as w e l l as 

t o t r a n s f e r r i g h t s on mines due t o i n h e r i t a n c e [ 7 4 ] [ A r t . 9 ( 1 ) ] . 

The M i n i s t e r o f N a t i o n a l Economy, who t a k e s p a r t i n t h e Greek 

M i n i s t e r i a l C o u n c i l , i s a u t h o r i z e d t o r e f u s e such p e r m i s s i o n o r 

g r a n t i t s u b j e c t t o c e r t a i n c o n d i t i o n s L A r t . i O ( i ) ] . F o r e i g n 

c o m p a n i e s a r e even p r o h i b i t e d f r o m e s t a b l i s h i n g s u b s i d i a r i e s , 

s i n c e companies s e a t e d i n Greece a r e c o n s i d e r e d f o r e i g n , i f t h e y 

a r e l e g a l l y o r f i n a n c i a l l y c o n t r o l l e d by f o r e i g n e r s [ A r t . 1 1 ] . 

F o r e i g n m i n i n g com.panies a r e a l s o p r o h i b i t e d f r o m c o n d u c t i n g 

r e s e a r c h i n Greece [ A r t . 2 0 ] . 

Under t h e s e r e g u l a t i o n s f o r e i g n m i n i n g companies a r e 

p r o h i b i t e d f r o m e s t a b l i s h i n g i n Greece ( t h e y may n o t buy, l e a s e 

o r r e n t Greek m i n e s ) , p a r t i c i p a t i n g i n e x i s t i n g Greek m i n i n g 

c ompanies o r c o n d u c t i n g ' r e s e a r c h r e l a t e d t o m i n i n g . 

D i s c r i m i n a t i o n a g a i n s t f o r e i g n l e g a l p e r s o n s i n t h i s way and t h e 

s u b s e q u e n t v i o l a t i o n o f t h e f r e e d o m o f e s t a b l i s h m e n t o f f o r e i g n 

m i n i n g companies i s more t h a n p r o f o u n d . The r e s t r i c t i o n s imposed 

upon f o r e i g n p e r s o n s a r e so e x t e n s i v e t h a t t h e f u n c t i o n i n g o f 
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s u c h c o m p a n i e s i n Greece i s a b s o l u t e l y i m p o s s i b l e . The r e q u i ­

r e m e n t o f M i n i s t e r i a l p e r m i s s i o n f o r t h e e s t a b l i s h m e n t o f a 

company o r a p a r t i c i p a t i o n i n an a l r e a d y e x i s t i n g Greek company 

i s a b r e a c h o f t h e T r e a t y o f Rome. One p o s s i b l e e x p a l a n a t i o n as 

t o why t h e ECJ has n o t d e a l t w i t h t h e case o f t h e s e r e g u l a t i o n s 

o f t h e Greek M i n i n g Code t i l l now, c o u l d be t h a t Greece has 

l i m i t e d m i n e r a l w e a l t h . C o n s e q u e n t l y , t h e i s s u e o f t h e 

e s t a b l i s h m e n t o f f o r e i g n m i n i n g companies was o f l i t t l e 

p r a c t i c a l use. However, i t s h o u l d be s t a t e d t h a t Greek 

r e g u l a t i o n s c o n c e r n i n g t h e e s t a b l i s h m e n t o f f o r e i g n m i n i n g 

c o m p a n i e s i n Greece . must n o t a p p l y t o EC com p a n i e s , whose 

e s t a b l i s h m e n t and f u n c t i o n i n g must be r e g u l a t e d i n t h e sam.e way 

as d o m e s t i c c o m p a n i e s . * 

CONCLUSIONS 

I n most c a s e s Greek Company Law i s c h a r a c t e r i s e d by i t s 

l a c k o f a d a p t a b i l i t y t o c o n t e m p o r a r y s o c i a l and f i n a n c i a l needs 

and i t s m e r c a n t i l i s t , p r o t e c t i o n i s t a t t i t u d e t o w a r d s d o m e s t i c 

c o m p a n i e s [ 7 5 ] . However, b a s i c Greek r e g u l a t i o n s on t h e l e g a l 

s t a t u s ( a r t . 4 C i v i l C o d e ) , t h e c o n d i t i o n s f o r r e c o g n i t i o n 

( a r t . 1 1 C i v i l Code) and e s t a b l i s h m e n t (Laws 2190/20 and 89/67) 

o f f o r e i g n p u b l i c companies l i m i t e d by s h a r e s i n Greece seem t o 

b e l i e t h e s e c h a r a c t e r i z a t i o n s . I n d e e d , t h e c o n d i t i o n s f o r t h e 

e s t a b l i s h m e n t o f f o r e i g n p u b l i c companies seem t o be an i d e a l 

a p p l i c a t i o n o f t h e g e n e r a l p r o v i s i o n o f A r t . 4 o f t h e C i v i l Code, 

w h i c h r e q u i r e s e q u a l t r e a t m e n t between d o m e s t i c and f o r e i g n 
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n a t u r a l and l e g a l p e r s o n s . 

The s o l e s u b s t a n t i a l c o n d i t i o n f o r t h e es t a b l i shm.ent o f 

f o r e i g n c o m p a n i e s i n Greece seems t o be t h e i r r e c o g n i t i o n by t h e 

Greek l e g a l s y s t e m . As Greece f o l l o w s t h e s y s t e m o f t h e i p s o 

j u r e r e c o g n i t i o n f o r a l l k i n d s o f f o r e i g n l e g a l e n t i t i e s , a l l 

f o r e i g n c o m p a n i e s seem t o have t h e r i g h t t o e s t a b l i s h w i t h i n t h e 

Greek d o m i n i o n . The d a n g e r o f p o s s i b l e c i r c u m v e n t i o n s o f t h e 

p r i n c i p l e o f u n h i n d e r e d r e c o g n i t i o n and e s t a b l i s h m e n t , d e r i v i n g 

f r o m t h e a p p l i c a t i o n o f t h e siege reel d o c t r i n e f o r t h e d e t e r m i ­

n a t i o n o f t h e c o m p a n i e s ' n a t i o n a l i t y , a r e o b v i o u s l y a c c e p t a b l e 

by EC law, w h i c h a c c e p t s b o t h t h e i n c o r p o r a t i o n and t h e siege 

reel t h e o r i e s . 

The f o r m a l c o n d i t i o n f o r t h e e s t a b l i s h m e n t o f f o r e i g n 

p u b l i c companies l i m i t e d by s h a r e s , i . e . t h e subm.ission o f a r e ­

p r e s e n t a t i o n document i n c l u d i n g b a s i c i n f o r m a t i o n on t h e com.pa­

n i e s ' f u n c t i o n i n g a b r o a d , i s c o n s i d e r e d a p u r e l y a d m i n i s t r a t i v e 

m easure, s i m i l a r t o t h e one imposed on d o m e s t i c companies [ 7 6 ] . 

C o n s e q u e n t l y , i t does n o t h i n d e r t h e comipanies' f r e e d o m o f 

e s t a b l i s h m e n t . Even i f t h e s u b m i s s i o n o f t h e r e p r e s e n t a t i o n 

document was c o n s i d e r e d t o i n d i r e c t l y h i n d e r t h e companies' f r e e 

e s t a b l i s h m e n t [ 7 7 ] i t w o u l d be j u s t i f i e d as a measure a i m i n g t o 

p r o t e c t p u b l i c p o l i c y , because t h e o b j e c t i v e o f t h e s e r e g u l a ­

t i o n s i s c l e a r l y t h e p r o t e c t i o n o f t h e companies and t h i r d p a r t s 

f r o m p o s s i b l e f r a u d u l e n t r e p r e s e n t a t i v e s . 

I n v i e w o f t h e p r o v i s i o n s examined so f a r , Greece seems t o 

have a d o p t e d a l l r e l e v a n t EC r e g u l a t i o n s f o r u n h i n d e r e d 

e s t a b l i s h m e n t w i t h i n i t s t e r r i t o r y . However, a c l o s e r l o o k a t 
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s p e c i a l l aws on t h e a c t i v i t i e s f o r b i d d e n t o f o r e i g n e n t i t i e s 

l e a d s t o c o m p l e t e l y d i f f e r e n t c o n c l u s i o n s . S p e c i a l Greek laws on 

t h e maximum amount o f f o r e i g n exchange t h a t f o r e i g n companies 

a r e a l l o w e d t o r e p a t r i a t e , t h e p r o h i b i t i o n o f f o r e i g n p e r s o n s t o 

p a r t i c i p a t e i n t h e Greek s t o c k exchange m a r k e t and m.ining compa­

n i e s , p r i v a t e t e a c h i n g i n s t i t u t e s , s t a t e m o n o p o l i e s ( comrrierc i a 1 , 

w a t e r , sewage, e l e c t r i c i t y , t r a n s p o r t , gas, e t c . ) and c o m j n e r c i a l 

a g e n c i e s l e a v e l i t t l e room t o hope f o r f r e e e s t a b l i s h m e n t and 

u n h i n d e r e d f u n c t i o n i n g o f f o r e i g n companies i n Greece. I n d e e d , 

t h e Greek s t a t e s e t s r e s t r i c t i o n s t o b o t h t h e a c t i v i t i e s t h a t 

s h o u l d be l i b e r a l i z e d under A r t . 5 2 EEC, as w e l l as t o t h e i r 

c o l l a t e r a l a c t i v i t i e s . O b v i o u s l y t h i s i s h a r d l y t h e i d e a l 

s i t u a t i o n d e s c r i b e d by t h e b a s i c Greek p r o v i s i o n s on t h e 

e s t a b l i s h m e n t o f f o r e i g n companies i n Greece [ 7 8 ] . 

I t s h o u l d be n o t e d t h a t f o r a p r o p e r a p p r e c i a t i o n o f 

Greece's w i l l t o a d a p t t o Community r e g u l a t i o n s , two f a c t o r s a r e 

r e l e v a n t . F i r s t , t h e r e i s o n l y one l e g i s l a t i v e t e x t i n t r o d u c i n g 

l i b e r a l r e g u l a t i o n s f o r companies o f EC n a t i o n a l i t y and t h i s was 

p a s s e d a f t e r a r e l e v a n t d e c i s i o n o f t h e ECJ (on p r i v a t e 

s c h o o l s ) . On t h e c o n t r a r y , t h e few l i b e r a l Greek laws a p p l y t o 

companies s e a t e d b o t h w i t h i n t h e Community and i n t h i r d 

c o u n t r i e s . A r a t i o n a l e x p l a n a t i o n o f t h i s s i t u a t i o n i s t h a t 

G reece's s t e p s t o w a r d s a f r e e Common M a r k e t have been l i m i t e d t o 

measures w h i c h , b e i n g h a r m l e s s t o d o m e s t i c t r a d e and n e c e s s a r y 

f o r t h e a t t r a c t i o n o f f o r e i g n i n v e s t m e n t s , w o u l d have been t a k e n 

even i f Greece was n o t a member o f t h e EC. 

Second, i n t h e v a s t m a j o r i t y o f cases i n w h i c h t h e H e l l e n i c 
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R e p u b l i c was b r o u g h t b e f o r e t h e ECJ f o r b r e a c h o f EC l e g i s l a t i o n 

on t h e e s t a b l i s h m e n t o f f o r e i g n c o mpanies, Greece r e p e a t e d l y 

t r i e d t o g a i n t i m e c l a i m i n g t h a t a p p r o p r i a t e p r o v i s i o n s were on 

t h e way. Even a f t e r j u d g e m e n t a g a i n s t Greece by t h e ECJ, Greece 

d i d n o t com p l y w i t h t h e r e l e v a n t EC l e g i s l a t i o n by r e v o t i n g 

Greek laws f o u n d t o be i n c o n t r o v e n t i o n o f EC r e q u i r e m e n t s . 

I n s t e a d o f r e s o l v i n g t h e m a t t e r i n a p o s i t i v e and d e f i n i t e 

manner, t h e Greek s t a t e w o u l d e i t h e r i g n o r e i t s o b l i g a t i o n s 

( e . g . t o a b o l i s h r e s t i c t i o n s on s t o c k exchange) o r .merely t a k e 

a d m i n i s t r a t i v e measures ( e . g . t o a b o l i s h r e s t r i c t i o n s on mines 

and c a p i t a l m o v e m e n t ) . I t s h o u l d be n o t e d t h a t t h e s e 

a d m i n i s t r a t i v e a c t s a r e c o n s i d e r e d i n a d e q u a t e f o r a member 

s t a t e ' s c o m p l i a n c e w i t h EC r e g u l a t i o n s , because t h e y have 

l i m i t e d e f f e c t and d u r a t i o n . A g a i n , t h e s e measures a p p l y t o EC 

and non-EC n a t i o n a l s . 

To c o n c l u d e , i t can be s t a t e d t h a t Greece c c t i p l i e s w i t h EC 

r e g u l a t i o n s on t h e f r e e d o m o f e s t a b l i s h m e n t o n l y i n t h e o r y . I n 

p r a c t i c e , Greece c o n t i n u e s t o p r o t e c t d o m e s t i c com.panies a g a i n s t 

f o r e i g n l e g a l e n t i t i e s . I t s h o u l d be n o t e d however, t h a t t h i s 

a t t i t u d e , a l b e i t c o n t r a d i c t o r y t o t h e T r e a t y o f Rome, i s q u i t e 

common among EC member s t a t e s [ 7 9 ] . I n d e e d , i t i s coinmon 

k n o w l e d g e t h a t p r a c t i c a l l y a l l n a t i o n a l g o v e r n m e n t s t e n d t o use 

n a t i o n a l l e g i s l a t i o n f o r t h e m a i n t e n e n c e o f t h e i r s o v e r e i g n 

power and t h e p r o t e c t i o n o f n a t i o n a l i n t e r e s t s , even i f t h i s 

a t t i t u d e l e a d s t o an o b v i o u s b r e a c h o f t h e T r e a t y o f Rom.e and 

t h e p r e v e n t i o n o f t h e c r e a t i o n o f t h e Common M a r k e t [ 8 0 ] . 

D e s p i t e t h e f a c t t h a t t h i s s i t u a t i o n i s commonplace w i t h i n t h e 
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EC, Greece's o b l i g a t i o n t o f o l l o w t h e r e g u l a t i o n s o f t h e T r e a t y 

o f Rome does n o t become any l e s s i m p o r t a n t . Greece's r e l u c t a n c e 

t o c o m p l y w i t h EC s t i p u l a t i o n s l e a d s t o t h e c o n c l u s i o n t h a t 

Greece i s c o n c i o u s l y s a c r i f i c i n g t h e m a t e r i a l i z a t i o n o f t h e 

b a s i c f r e e d o m o f e s t a b l i s h m e n t o f f o r e i g n companies w i t h i n i t s 

t e r r i t o r y i n t h e name o f s h o r t - t e r m n a t i o n a l i n t e r e s t s . 
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FOOTNOTES 

[ .1 ] The T r e a t y o f Rome d i v i d e s p e r s o n s i n t o t h r e e c a t e g o ­
r i e s , i . e . w o r k e r s , s e l f - e m p l o y e d and p r o v i d e r s o f s e r v i c e s . See 
O ' K e e f f e , "The f r e e movement o f p e r s o n s and t h e S i n g l e M a r k e t " , 
[ 1 9 9 2 ] ELR, p.4. 

[ 2 ] See O'Keefe, i b i d , p.4; M a e s t r i p i e r i , o p . c i t . , p . 1 5 1 ; 
Leenen, "Recent case law o f t h e C o u r t o f J u s t i c e o f t h e European 
C o m m u n i t i e s on t h e f r e e d o m o f e s t a b l i s h m e n t and t h e f r e e d o m t o 
p r o v i d e s e r v i c e s " , [ 1 9 8 0 ] CMLR, pp.262-263; P a p a n a g i o t o u , 
o p . c i t . , pp.309-310; W y a t t and Dashwood, European Cowmun1ty Law, 
( 1 9 9 3 , Sweet and M a x w e l l , L o n d o n ) , p.298-299; a l s o see cases 
36/74; 90/76; 221/85. 

[ 3 ] See Goldman-Lyon Caen, o p . c i t . , p.306; B o u k o u r a s , op. 
c i t . , p.76; a l s o see case 167/73 Comjnission v F r e n c h R e p u b l i c 
[ 1 9 7 4 ] ECR 359, [ 1 9 7 4 ] 2 CMLR 216. 

I t has been s u g g e s t e d t h a t " t h e d i f f e r e n t i a t i o n between 
w a g e - e a r n i n g and i n d e p e n d e n t a c t i v i t i e s has l o s t i n t e r e s t " . See 
Z o n t a n o s , o p . c i t . , p . 3 3 ] . 

[ 4 ] See P a p a g i a n n i d i 3 - C h r i s t o g i a n n c p o u l o s , o p . c i t . , p.139; 
Smit & H e r z o g , o p . c i t . , p.538; B r o n k h o r s t , "Freedom o f 
e s t a b l i s h m e n t and f r e e d o m t o p r o v i d e s e r v i c e s under t h e EEC 
T r e a t y , t h r e e j u d g e m e n t s o f t h e C o u r t o f J u s t i c e " , [ 1975 3 CMLR, 
p.246; Lasok and B r i d g e , Law and Inst i tut ions of the luroepan 
Comwuni ty, ( 1 9 8 7 , B u t t e r w o r t h s , L o n d o n ) , p.403. 

[ 5 ] See S t e i n e r , o p . c i t . , p.135; a l s o see Goldman-Lyon Caen 
o p . c i t . , p.303; Smit and H e r z o g , o p . c i t . , p.539; case 36/74. 

[ 6 ] See P e n n i n g t o n , o p . c i t . , p. 104; a l s o see Sini t and Her­
z o g , o p . c i t . , p. 539; Egana, o p . c i t . , p.39; A l e x i o u , o p . c i t . , 
p. 3 7 1 ; P a p a g i a n n i d i s - C h r i s t o g i a n n o p o u i o s , o p . c i t . , p.l--.0; Lcus-
s o u a r n , o p . c i t . , p.237; c a s e s 221/85; 90/76; 197/S4. 

[ 7 ] See cas e s 115/78; 175/78 Saunders; 35 and 36/3:; 
180/83 . 

I t s h o u l d be n o t e d t h a t A r t . 5 2 r e f e r s t o e s t a b l i s h m e n t i n 
" a n o t h e r m e m b e r - s t a t e " . T h i s p h r a s e may be i n t e r p r e t e d i n t h r e e 
ways : 

a. a member s t a t e " o t h e r t h a n t h e one under whose laws t h e 
company i s f o r m e d , and o t h e r t h a n t h e one where i t has i t s r e g i ­
s t e r e d o f f i c e , c e n t r a l a d m i n i s t r a t i o n , o r p r i n c i p l e p l a c e o f bu­
s i n e s s w i t h i n t h e Community"; o r 

b. "a member s t a t e o t h e r t h a n t h e one o f w h i c h i t i s t o be 
r e g a r d e d as a n a t i o n a l " ; o r 

c. a t h i r d p o s s i b i l i t y w o u l d be t o i n t e r p r e t t h e t e r m " i n 
t h e t e r r i t o r y o f a n o t h e r member s t a t e " as r e f e r r i n g " t o a t e r r i ­
t o r y o t h e r t h a n t h e one i n w h i c h i t has h i t h e r t o been e s t a b -
1 i s h e d " . 

I n v i e w o f t h e p r o b l e m s i n t h e d e t e r m i n a t i o n o f t h e n a t i o ­
n a l i t y o f compan i e s ( t h e e x i s t e n c e o f two t h e o r i e s , t h e l a c k o f 
u n a n i m i t y i n t h e a p p l i c a t i o n o f t o n e o f t h e d o c t r i n e s o f 
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i n c o r p o r a t i o n o r o f t h e siege reel), a b r o a d " communautaire" ap­
p r o a c h s h o u l d p r e v a i l . T h i s a p p r o a c h " w o u l d s u g g e s t t h a t f o r t h e 
p u r p o s e o f a p p l y i n g A r t i c l e 52 t o c o m p a n i e s . A r t i c l e 53 e i t h e r 
r e p l a c e s a l l c o n s i d e r a t i o n s as t o n a t i o n a l i t y o r s p e l l s o u t t h e 
s o l e t e s t o f n a t i o n a l i t y w h i c h i s t o be a p p l i e d f o r t h e p u r p o s e 
o f b o t h A r t i c l e s " [ B u r r o w s , o p . c i t . , p . 1 8 2 ] . 

[ 8 ] A r e s e r v a t i o n c l a u s e r e f e r r i n g t o p u b l i c p o l i c y i s a l s o 
i n c l u d e d i n t h e t e x t o f t h e Hague C o n v e n t i o n on t h e r e c o g n i t i o n 
o f f o r e i g n c o m p a n i e s , a s s o c i a t i o n s and f o u n d a t i o n s [Goldman, 
o p . c i t . , p . 7 4 ] . 

[ 9 ] I t s h o u l d be n o t e d t h a t a c c o r d i n g t o Zon t a n o s [ 1 9 8 7 , p. 
113] t h e i m p o r t a n c e o f t h i s - e x c e p t i o n has r e d u c e d c o n s i d e r a b l y 
due t o t h e f a c t t h a t i n d e p e n d e n t (non w a g e - e a r n i n g ) a c t i v i t i e s 
i n v o l v e d w i t h t h e e x e r c i s e o f o f f i c i a l a u t h o r i t y a r e nowadays 
" v e r y r a r e " ' . 

[ 1 0 ] See Smit and H e r s o g , o p . c i t . , p.539; P a p a n a g i o t o u , op. 
c i t . , p . 3 1 1 ; M a t h i j s e n , A guide to EC law, ( 1 9 7 5 , Sweet and Max­
w e l l , L o n d o n ) , p.70; M a e s t r i p i e r i , o p . c i t . , p.164; Houmous, op. 
c i t . , p.92; a l s o see case 2/74. 

I t s h o u l d be n o t e d t h a t Smit and H e r z o g , o p . c i t . , p.607, 
n o t e t h a t s i n c e t h e T r e a t y r e f e r s t o a c t i v i t i e s and n o t e n t i r e 
p r o f e s s i o n s , t h e t e r m " o c c a s i o n a l l y " seems " r e d u n d a n t " . I t i s 
p o s s i b l e , h owever, t h a t even an a c t i v i t y may o c c a s i o n a l l y 
i n v o l v e t h e e x e r c i s e o f p u b l i c a u t h o r i t y . I f t h i s i s t h e case, 
t h e a c t i v i t y must be e x c l u d e d f r o m f r e e e s t a b l i s h m e n t . hn 
example i s p r e s e n t e d by c o n s t r u c t i o n c o mpanies, " w h i c h may 
r e c e i v e a k i n d o f f r a n c h i s e t o c o n s t r u c t a s u p e r h i g h w a y and i n 
r e t u r n a r e a u t h o r i s e d t o l e v y a t o l l on t h e h i g h w a y c o n n e c t e d by 
them" . 

[ 1 1 ] T h i s i s t h e c r i t e r i o n d i s t i n g u i s h i n g t h e e x e r c i s e o f 
o f f i c i a l a u t h o r i t y f r o m m a t t e r s o f p u b l i c i n t e r e s t , w h i c h 
" s h o u l d be t h e a i m o f e v e r y m a n i f e s t a t i o n o f o f f i c i a l a u t h o r i t y " 
w i t h o u t i t b e i n g a b l e t o d e t e r m i n e "what am.ounts t o o f f i c i a l 
a u t h o r i t y " [ S m i t and H e r z o g , o p . c i t . , p . 6 0 5 ] . 

[ 1 2 ] Even i f t h e p e r s o n ' s g e n e r a l a c t i v i t y does n o t i n v o l v e 
t h e e x e r c i s e o f p u b l i c a u t h o r i t y , c e r t a i n a c t i v i t i e s may be 
p r o h i b i t e d . F or e x a m p l e , a p e r s o n may p u r s u e c o m m e r c i a l 
a c t i v i t i e s i n G r e e c e , b u t c a n n o t become P r e s i d e n t o f t h e Greek 
Chamber o f Commerce [ S i m i t i s , o p . c i t . , p . 5 4 9 ] . 

[ 1 3 ] The s t a t e can n o t m o n o p o l i s e a w h o l e p r o f e s s i o n r e l a ­
t e d t o p u b l i c a u t h o r i t y , u n l e s s t h e a c t i v i t i e s r e l a t e d t o t h e 
imperium a r e o b l i g a t o r y f o r t h e e x e r c i s e o f t h i s p r o f e s s i o n 
[ K a l a v r o s , o p . c i t . , p . 1 7 9 ] . 

A l s o see Z o n t a n o s , Champ d ' applicat ion rationae materiae 
des regies du Traite CEE relatives a la libra circulat ion des 
personnes, des services et des capitaux, ( 1 9 3 7 , S a k k o u l a s , 
A t h e n s ) , p. 116; case 2/7-4. 

[ 1 4 ] Z o n t a n o s , 1 9 8 7 , o p . c i t . , pp.127-128, n o t e s t h a t t h e s e 
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can n o t be c h a r a c t e r i z e d as e x c e p t i o n s t o t h e f r e e d o m o f 
e s t a b l i s h m e n t , " s i n c e t h e y do n o t perm.it t h e e x c l u s i o n o f 
c e r t a i n a c t i v i t i e s f r o m t h e f r e e d o m o f e s t a b l i s h m e n t " . 

A l s o , see O ' K e e f f e , o p . c i t . , pp.4-5; P a p a n a g i o t o u , o p . c i t . , 
p.310; S i m i t i s , "The e f f e c t o f t h e p a r t i c i p a t i o n t o t h e EEC on 
Company Law", [ 1 9 6 2 ] NoV p.49. 

[ 1 5 ] D i f f i c u l t i e s have r i s e n as t o t h e t r a n s l a t i o n o f t h e 
t e r m ordre publique i n E n g l i s h . The E n g l i s h v e r s i o n o f t h e 
T r e a t y r e f e r s t o p u b l i c p o l i c y , b u t c e r t a i n a u t h o r s p r e f e r t h e 
use o f t h e t e r m " p u b i c good", w h i c h i s b r o a d e r and c o m p r i s e s a l l 
b a s i c p r i n c i p l e s o f t h e e t h i c a l , p o l i t i c a l and econo.mic o r d e r o f 
a s t a t e [ S m i t and H e r z o g , o p . c i t . , p . 6 1 7 ] . 

[ 1 6 ] K a l a v r o s , o p . c i t . , p.182, n o t e s t h a t t h e i s s u e o f t h e 
p r o p e r d e f i n i t i o n o f t h e t h r e e t e r m s was r e s o l v e d a f t e r t h e 
p a s s i n g o f D i r e c t i v e 6 4 / 2 2 1 , w h i c h c o o r d i n a t e s t h e l e g i s l a t i o n s 
o f EC member s t a t e s i n t h e p u b l i c p o l i c y , s e c u r i t y and h e a l t h 
s e c t o r s . 

A l s o see A l e x i o u , o p . c i t . , p.378; cases 35/75; 30/77. 

[ 1 7 ] My a n a l y s i s o f t h e t h r e e e x c e m p t i o n s was based on e l e ­
ments f o u n d i n C a t h , o p . c i t . , p.254; Smit and H e r z o g , o p . c i c . , 
p. 617; M a e s t r i p i e r i , o p . c i t . , p.165; Z o n t a n o s , o p . c i t . , p.142; 
K a l a v r o s , o p . c i t . , p.183; B u r r o w s , o p . c i t . , p.203. 

[ 1 8 ] A t t e n t i o n s h o u l d be drawn t o t h e f a c t t h a t t h e i n t e r e ­
s t e d c o u n t r y may avoi.d j u d i c i a l c o n t r o l on t h e n e c e s s i t y and 
v a l i d i t y o f t h e s e r e s t r i c t i o n s based on i t s r i g h t o f s e c r e c y 
r e g u l a t e d by p a r . l a o f a r t i c l e 223 [ Z o n t a n o s , o p . c i t . , p . 1 2 2 ] . 

[ 1 9 ] See P a p a g i a n n i d i s - C h r i s t o g i a n n o p o u l o s , o p . c i t . , p.564; 
a l s o see Z o n t a n o s , o p . c i t . , p.123. 

[ 2 0 ] T i l l t h e p r e s e n t day t h e C o u n c i l has n e v e r used t h e 
a u t h o r i t y c o n f e r r e d by t h i s r e g u l a t i o n . Z o n t a n o s , o p . c i t . , 
p p.124-125, r e f e r s t o t h e v i e w o f Goldman, Lyon Caen and 
C e r e h x e , who b e l i e v e t h a t a f t e r t h e c o m p l e t i o n o f t h e 
t r a n s i t i o n a l p e r i o d , t h e C o u n c i l has l o s t . t h i s a u t h o r i z a t i o n . 
A c c o r d i n g t o them " t h e C o u n c i l has no a u t h o r i t y t o l i m i t t h e 
c o n t e n t o f t h i s l i b e r a l i z a t i o n s i n c e such a measure w o u l d t u r n 
a g a i n s t t h e r e g u l a t i o n s o f t h e T r e a t y , w h i c h a r e now d i r e c t l y 
a p p l i c a b l e " . 

[ 2 1 ] See Smit and Herzog,. o p . c i t . , p.613; a l s o see P a p a g i -
a n n i d i s - C h r i s t o g i a n n o p o u l o s , o p . c i t . , p.147. 

[ 2 2 ] B u r r o w s [ 1 9 8 7 , p . 2 0 6 ] n o t e s t h a t t h e p h r a s e " s u b j e c t 
t o t h e p r o v i s i o n s o f t h e C h a p t e r r e l a t i n g t o c a p i t a l " i n d i c a t e s 
t h e w i l l o f t h e l e g i s l a t o r t o e n s u r e t h e f r e e movem.ent o f c a p i ­
t a l w i t h a c t i o n s based on A r t i c l e s 67-73 r a t h e r t h a n A r t i c l e s 
52-58. However, s i n c e t h e movement o f c a p i t a l " f o r t h i s p u r p o s e 
was l i b e r a l i z e d by t h e F i r s t D i r e c t i v e f o r t h e implem^entat i o n o f 
A r t i c l e 67, ... f o r p r a c t i c a l p u r p o s e s A r t i c l e 5 2 ( 2 ) need no 
l o n g e r be r e g a r d e d as m a k i n g any e x c e p t i o n i n t h i s r e s p e c t " . 
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[ 2 3 ] Z o n t a n o s , o p . c i t . , p.169, n o t e s t h a t t h e f r e e movement 
o f c a p i t a l i s a n e c e s s a r y p r e r e q u i s i t e o f t h e .freedoms 
c r e a t e d by t h e T r e a t y and e s p e c i a l l y o f t h e f r e e d o m o f 
e s t a b l i shment. 

[ 2 4 ] Z o n t a n o s , i b i d , p.169, a d o p t s t h e v i e w o f M a e s t r i p i e r i 
who n o t e s t h a t c e r t a i n s t a t e s i mplement r e s t r i c t i o n s t o t h e 
f r e e d o m o f e s t a b l i s h m e n t n o t f o r r e a s o n s o f exchange p o l i c y , b u t 
as a means t o c o n t r o l and l i m i t t h e f r e e d o m o f e s t a b l i s h m e n t i n 
t h e i r t e r r i t o r y . 

[ 2 5 ] The p o s i t i o n o f t h e EC on t h e f r e e movement o f c a p i t a l 
and i t s r e l a t i o n s h i p w i t h t h e f r e e d o m o f e s t a b l i s h m e n t s h a l l be 
s u b s e q u e n t l y d i s c u s s e d i n more d e t a i l i n o u r r e f e r e n c e t o t h e 
Greek p o s i t i o n on t h e m a t t e r ( c h a p t e r 3 ) . 

[ 2 6 ] B u r r o w s , o p . c i t . , p.88, comments on t h e p a r t i c u l a r 
i n t e r e s t t h a t t h i s r e g u l a t i o n has f o r Greece and n o t e s t h a t 
A r t i c l e 40 o f t h e Greek A c t o f A c c e s s i o n d e a l s w i t h s t a t e 
m o n o p o l i e s and r e q u i r e s Greece t o a c h i e v e t h e same r e s u l t by 31 
December 19 85. 

I w o u l d add t h a t s t a t e m o n o p o l i e s a r e p a r t i c u l a r l y i m p o r ­
t a n t i n t h e c a s e o f Greece due t o t h e g r e a t number o f 
n a t i o n a l i s e d i n d u s t r i e s ( t e l e c o m m u n i c a t i o n s , t r a n s p o r t , w a t e r , 
e l e c t r i c i t y , gas e t c . ) . 

[ 2 7 ] Two p r i n c i p l e methods o f i n t e r p r e t a t i o n o f A r t i c l e 37 
have been a d v a n c e d : 

a. a l i t e r a l i n t e r p r e t a t i o n l e a d i n g t o t h e c o n c l u s i o n t h a t 
" t h e a b o l i t i o n o f a m o n o p o l y ' s e x c l u s i v e r i g h t s i s n e c e s s a r y 
o n l y when s u c h r i g h t s l e a d t o d i s c r i m i n a t i o n i n t h e p r o d u c t i o n 
and m a r k e t i n g o f goods between t h e n a t i o n a l s o f t h e member 
s t a t e s " ; and 

b. a t e l e o l o g i c a l i n t e r p r e t a t i o n , a c c o r d i n g t o w h i c h " t h e a 
priori a b o l i t i o n o f e x c l u s i v e r i g h t s i s d i s c r i m i n a t o r y p e r se. 
See C h r i s t o f o r o u , "The r u l e s g o v e r n i n g s t a t e m o n o p o l i e s o f a 
c o m m e r c i a l c h a r a c t e r u n d e r EEC l a w " , [ 1 9 8 1 ] EED, p.535. 

[ 2 8 ] The r e l a t i o n s h i p between p u b l i c e n t e r p r i s e s and t h e 
s t a t e may t a k e t h e f o r m o f p a r t i c i p a t i o n i n t h e company's c a p i ­
t a l , c o n t r o l o f t h e s e l e c t i o n o f t h e company's b a s i c o r g a n s , o r 
c l o s e s u p e r v i s i o n o f t h e company f r o m t h e s t a t e o r o t h e r pub­
l i c e n t e r p r i s e s . See P a p a g i a n n i d i s - C h r i s t o g i a n n o p o u l o s , o p . c i t . , 
p.235. 

[ 2 9 ] See r e s p e c t i v e l y B u r r o w s , o p . c i t . , p.89; N e s t o r - P a p a -
s t a m k o s - I o a n n i d i s , 1990, p.64; a l s o see C h r i s t o f o r o u , o p . c i t . , 
p.505; P a p a g i a n n i d i s - C h r i s t o g i a n n o p o u l o s , o p . c i t . , p.84; 
K a l a v r o s , o p . c i t . , p.144. 

[ 3 0 ] A c c o r d i n g t o K r i s p i s , o p . c i t . , pp.91-93, t h e 
t e r m i n o l o g y u s e d i n t h i s r e g u l a t i o n i s n o t a c c u r a t e . The t e r m 
" r i g h t s " must be i n t e r p r e t e d as " r i g h t s and o b l i g a t i o n s " , 
w hereas t h e t e r m " c i v i l r i g h t s " r e f e r s t o p r i v a t e r i g h t s (a t e r m 



1 35-

i n c l u d i n g c o m m e r c i a l r i g h t s t o o ) . 

[ 3 1 ] T h e r e a r e two i n t e r p r e t a t i o n s o f A r t . 4 i n Greece. 
A c c o r d i n g t o t h e f i r s t . A r t i c l e 4 - b e i n g a p r o v i s i o n o f p r i v a t e 
i n t e r n a t i o n a l l a w - means t h a t b o t h n a t i o n a l s and f o r e i g n e r s have 
t o c o m p l y w i t h t h e same i n t e r n a t i o n a l law r e g u l a t i o n s . T h i s 
means, t h a t i n c a s e o f a l a n d p u r c h a s e b o t h Greeks and have t o 
c o m p l y w i t h t h e lex rei sitae o f t h e t r a n s a c t i o n , i . e . Greek 
law. W h e t h e r t h i s law i n t r o d u c e s b e n e f i c i a l p r o v i s i o n s f o r 
n a t i o n a l s has n o t h i n g t o do w i t h e q u a l i t y as s u g g e s t e d i n 
A r t i c l e 4. The s e c o n d i n t e r p r e t a t i o n ( w h i c h p r e v a i l s i n v i e w o f 
Greece's p a r t i c i p a t i o n i n t h e EC) s u g g e s t s t h a t A r t i c l e 4 i s a 
g e n e r a l r u l e o f c i v i l l a w , w h i c h r e q u i r e s e q u a l t r e a t m e n t ( i n a 
b r o a d and s u b s t a n t i a l s e n s e ) f o r Greeks and f o r e i g n e r s See 
B o u r n o u s , o p . c i t . , pp.139-140. 

[ 3 2 ] Even c o n t e m p o r a r y Greek l e g a l a u t h o r s j u s t i f y t h e 
s t a t e ' s v i o l a t i o n s o f t h e f r e e d o m o f e s t a b l i s h m e n t i n t h e name 
o f t h e " p r o t e c t i o n o f t h e economy and w e l f a r e o f Greece", 
a l t h o u g h i n t h e o r y a l l a g r e e t h a t v i o l a t i o n s o f t h e T r e a t y o f 
Rome must c e a s e . See Bounous, i b i d , p.140. 

[ 3 3 ] I f Greece chooses t o c o n s i d e r t h a t a c e r t a i n company 
i s G r eek, i t may w e l l c l a i m t h a t t h e company's t r u e s e a t i s i n 
Greece. T h i s w o u l d be p a r t i c u l a r l y c o n v e n i e n t i n cases where t h e 
company's p r o d u c t s a r e o f v a l u e (as t a x , t e c h n o l o g y e t c . ) t o t h e 
Greek s t a t e o r c o m p e t i t i v e f o r Greek p r o d u c t s . For f u r t h e r 
comments, see O ' K e e f f e , o p . c i t . , p.19. 

[ 3 4 ] Such c o m p a n i e s a r e c o n s i d e r e d de facto o b s c u r e p a r t -
s h i p s ( a t y p e o f p a r t n e r s h i p b e s t known i n Greece as afanis ete-
ria) o r quasi p u b l i c l i m i t e d companies. 

[ 3 5 ] As t h i s r e g u l a t i o n ( v o t e d t o p r o t e c t Greek p u b l i c 
o r d e r ) i s v a l i d f o r Greek and f o r e i g n c ompanies, i t does n o t 
d i s c r i m i n a t e a g a i n s t f o r e i g n companies [ C o u n c i l o f t h e S t a t e 
3395/1971 ] . 

[ 3 6 ] P a p a n a g i o t o u , . o p . c i t . , p.324, n o t e s t h a t t h i s 
s t i p u l a t i o n c o n t r a d i c t s t h e T r e a t y o f Rome. However, t h i s 
r e g u l a t i o n i s o n l y a t e x t , w h i c h may l e a v e room f o r v i o l a t i o n s 
by t h e r e s p e c t i v e Greek M i n i s t e r . I b e l i e v e t h a t t h e law i s o n l y 
a r e s e r v a t i o n c l a u s e t o t h e f r e e d o m o f e s t a b l i s h m e n t a l s o met i n 
t h e T r e a t y o f Rome ( A r t i c l e 5 6 ) . However, c i r c u m v e n t i o n s o f t h i s 
c l a u s e a r e p o s s i b l e ; anyway, such d o u b t f u l cases may be 
c o n t r o l l e d by t h e E u r o p e a n C o u r t . 

[ 3 7 ] B o u r n o u s , o p . c i t . , p.142] n o t e s t h a t 5 1 % o f t h e Greek 
d o m i n i o n was c h a r a c t e r i z e d as b o r d e r l i n e r e g i o n . However, t h e 
ECJ i n case 305/87, Commission v H e l l e n i c R e p u b l i c [ 1 9 8 9 ] ECR 
14 6 1 ; [ 1 9 9 1 ] 1 CMLR 6 1 1 , r e f e r s t o a p e r c e n t a g e o f 55%. S i n c e 
t h i s p e r c e n t a g e was n o t a r g u e d by Greek r e p r e s e n t a t i v e s i n t h e 
p r o c e e d i n g s o f t h i s c a s e , t h i s number s h o u l d be c o n s i d e r e d 
a c c u r a t e . 
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[ 3 8 ] See P a p a n a g i o t o u , o p . c i t . , p.323; a l s o see cases 305/ 
87; 63/86. 

- - K a l a v r o s , o p . c i t . , -p.264, n o t e s t h a t t h e r e s t r i c t i o n s on 
t h e a c q u i s i t i o n o f l a n d w i t h i n Greece c o n t r a d i c t s b a s i c EC 
l e g i s l a t i o n o n l y when i t h i n d e r s a c t i v i t i e s l i b e r a t e d by t h e 
T r e a t y o f Rome. T h i s means t h a t o n l y when a company w i s h e s t o 
use t h e l a n d o r b u i l d i n g f o r i t s u n h i n d e r e d f u n c t i o n i n g i n 
Greece must t h e r e s t r i c t i o n s be a b o l i s h e d . The c i v i l t r a n s a c t i o n 
on t h e a c q u i s i t i o n o f l a n d n o t r e l a t e d t o some k i n d o f economic 
i n d e p e n d e n t a c t i v i t y i s c l e a r l y n o t c o v e r e d by EC r e g u l a t i o n s . 

[ 3 9 ] A l t h o u g h t h i s A r t i c l e o f t h e T r e a t y has n o t been 
m e n t i o n e d i n t h e Judgement o f t h e ECJ, B u r r o w s , o p . c i t . , p.197 
and C h r i s t o g i a n n i d i s - P a p a g i a n n o p o u l o s , o p . c i t . , p.145, r e f e r t o 
i t as a r e g u l a t i o n f o r t h e a b o l i t i o n o f r e s t r i c t i o n s c o n c e r n i n g 
t h e a c q u i s i t i o n , use o r d i s p o s a l o f movable and imjnovable 
p r o p e r t y o r r i g h t s t h e r e i n . I t i s t r u e t h a t nowadays t h e 
s t i p u l a t i o n s o f t h e r e l e v a n t programme f o r t h e i m p l e m e n t a t i o n o f 
t h e f r e e d o m o f e s t a b l i s h m e n t a r e c o n s i d e r e d t o l a c k b i n d i n g 
e f f e c t i n member s t a t e s [ D a g t o g l o u , o p . c i t . , p . 561] and have 
been " r e p l a c e d " by t h e d i r e c t e f f e c t o f A r t i c l e s 52-53. However, 
t h i s r e g u l a t i o n i n d i c a t e s t h e i m p o r t a n c e o f t h e l i b e r a t i o n o f 
a l l t r a n s a c t i o n s c o n c e r n i n g t h e a c q u i s i t i o n o f l a n d i n t h e 
t e r r i t o r i e s o f o t h e r member s t a t e s f o r t h e r e a l i s a t i o n o f t h e 
f r e e d o m o f e s t a b l i s h m e n t i n p r a c t i c e . 

[ 4 0 ] I t s h o u l d be n o t e d t h a t A r t i c l e 222 i s n o t r e l e v a n t i n 
t h i s c a s e , s i n c e i t " c a n n o t be i n t e r p r e t e d as e x c l u d i n g t h e 
r u l e s i n Member S t a t e s g o v e r n i n g t h e s y s t e m o f p r o p e r t y owner­
s h i p f r o m t h e f i e l d o f a p p l i c a t i o n o f t h e g e n e r a l p r i n c i p l e s o f 
Community l a w " . See D a g t o g l o u , i b i d , p.560. 

[ 4 1 ] Greece s h o u l d have c o m p l i e d w i t h t h e r e l e v a n t EC 
r e g u l a t i o n s a f t e r t h e A t h e n s T r e a t y o f 1962 (see D a g t o g l o u , 
i b i d , p. 5 7 6 ) . I t s h o u l d be n o t e d t h a t a f t e r t h e v o t i n g o f t h e 
1975 C o n s t i t u t i o n , t h e t e x t o f t h e A t h e n s T r e a t y became p a r t o f 
n a t i o n a l l e g i s l a t i o n ( A r t . 2 3 o f t h e 1975 C o n s t i t u t i o n ) . However, 
even a f t e r 1.1.1981, when Greece became a f u l l member o f t h e 
Community, Greek c o u r t s f a i l e d t o f o l l o w E C • r e g u l a t i o n s on t h e 
o w n e r s h i p o f l a n d by EC n a t i o n a l s [See C o r f u C o u r t o f A p p e a l 
7 5 / 8 1 ; Supreme C o u r t 4 2 5 / 8 3 ] . 

[ 4 2 ] I n t h e P r e l i m i n a r y R e p o r t o f Law 1629/1939 i t i s n o t e d 
t h a t t h e p r o h i b i t i o n imposed by t h e L e g i s l a t i v e Decree o f 
3.9.1924 as r a t i f i e d by Law 3250/1924 "was imposed f o r r e a s o n s 
o f P u b l i c i n t e r e s t , t h a t i s f o r t h e p r e v e n t i o n o f t h e c u t t i n g o f 
r u r a l e s t a t e i n t o p i e c e s , w h i c h a t t h e t i m e were b e i n g 
e x p r o p r i a t e d i n f a v o u r o f Greek f a r m e r s who d i d n o t own l a n d as 
w e l l as r e f u g e e s " . See S i f n e o s , o p . c i t . , p . 3 5 1 . 

[ 4 3 ] I n t h e P r e l i m i n a r y R e p o r t o f Law 1629/1939 [ S i f n e o s , 
i b i d , p p . 3 5 0 - 3 5 2 ] i t i s m e n t i o n e d t h a t "Law 1366/1938 was passed 
f o r r e a s o n s o f n a t i o n a l s e c u r i t y " . 

I n t h e P r e l i m i n a r y R e p o r t o f Law 1366/1938 [ S i f n e o s , i b i d , 
p p . 1 1 8 0 - 1 1 8 2 ] i t i s m e n t i o n e d t h a t " r e a s o n s o f n a t i o n a l s e c u r i t y 
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m e n t i o n e d a n a l y t i c a l l y i n t h e r e l e v a n t P r e l i m i n a r y R e p o r t , have 
l e a d t o t h e p a s s i n g o f Law 1031/1938". However, such P r e l i m i n a r y 
R e p o r t was n e v e r w r i t t e n [ S i f n e o s , i b i d , p . 4 5 ] . - -

[ 4 4 ] See c a s e s 7/68; 41/74; 46/76; 113/80; 118/75; 30/77. 
I t s h o u l d be n o t e d t h a t t h e Greek T o u r i s t O r g a n i z a t i o n ( t h e 

o f f i c i a l e x p r e s s i o n o f t o u r i s t p o l i c y o f t h e Greek s t a t e ) i n an 
E n g l i s h b r o c h u r e p u b l i s h e d i n J u l y 1969 i n v i t e d f o r e i g n e r s t o 
buy p r o p e r t y i n C o r f u ( a f r o n t i e r r e g i o n ) t h r o u g h "a Greek 
nominee" i n o r d e r t o co m p l y w i t h Greek l e g i s l a t i o n on b o r d e r ­
l i n e r e g i o n s . They t h e n m e n t i o n e d t h a t " f o r c o m m e r c i a l e n t e r p r i ­
ses s u c h l i m i t a t i o n s do n o t e x i s t p r o v i d e d t h a t t h e company i s 
f o u n d e d as a l o c a l Greek company, w h i c h f u n c t i o n s u n d e r t h e sam.e 
s t a t u s w i t h a Greek n a t i o n a l , even i f i t has f o r e i g n a d m . i n i s t r a -
t i o n " . See D a g t o g l o u , "The p r o h i b i t i o n o f a c q u i s i t i o n by f o r e i g n 
p e r s o n s o f o w n e r s h i p on immovables i n b o r d e r l i n e r e g i o n s under 
EC l a w " , [ 1 9 8 6 ] EEvD, p.579. 

[ 4 5 ] See ca s e 305/87 Commission v H e l l e n i c R e p u b l i c [ 1 9 8 9 ] 
ECR 1 4 6 1 , [ 1 9 9 1 ] 1 CMLR 6 1 1 ; a l s o see K a l a v r o s , o p . c i t . , p.264. 

[ 4 6 ] See B o u r n o u s , o p - . c i t . , p.143. 

[ 4 7 ] See L e g a l O p i n i o n o f Mr G. P l a g i a n n a k o s , A t t o r n e y Ge­
n e r a l o f t h e Supreme C o u r t no 7/1990 [ 1 9 9 1 ] NoV, p.1419. 

[ 4 8 ] F o r f u r t h e r a n a l y s i s o f t h e c l o s e r e l a t i o n s h i p between 
f r e e d o m o f e s t a b l i s h m e n t and f r e e movement o f c a p i t a l , see 
B u r r o w s , o p . c i t . , p . 2 7 1 ; P a p a g i a n n i d i s - C h r i s t o g i a n n o p o u l o s , op. 
c i t . , p.163; Z o n t a n o s , o p . c i t . , p.169; O l i v e r and Bache, "Free 
movement o f c a p i t a l b e t w e e n t h e member s t a t e s : r e c e n t d e v e l o p ­
m e n t s " , [ 1 9 8 9 ] CMLR p.62; a l s o see case 203/80. 

[ 4 9 ] A r t i c l e 52 o f t h e Greek A c t o f A c c e s s i o n r e g u l a t e s 
t h a t : "Funds b l o c k e d i n Greece b e l o n g i n g t o p e r s o n s r e s i d e n t i n 
t h e p r e s e n t Member S t a t e s s h a l l be p r o g r e s s i v e l y r e l e a s e d by 
e q u a l a n n u a l i n s t a l m e n t s s t a r t i n g f r o m a c c e s s i o n u n t i l 31 Decem­
b e r 1985, i n s i x s t a g e s , t h e f i r s t o f w h i c h s h a l l b e g i n on 1 Ja­
n u a r y 1 9 8 1 " . 

Smit and K e r z o g , o p . c i t . , p.726, n o t e t h a t " t h o s e pay­
ments a r e t h u s t o be l i b e r a l i z e d as o f t h e d a t e o f a c c e s s i o n " . 

[ 5 0 ] Greece a r g u e d t h a t A r t i c l e 52 o f t h e A c t o f A c c e s s i o n 
r e q u i r e s f u n d s b l o c k e d i n Greece b e l o n g i n g t o r e s i d e n t s o f 
o t h e r member s t a t e s t o be r e l e a s e d s o l e l y f o r use i n Greece and 
n o t f o r t r a n s f e r o u t o f t h e c o u n t r y . T h i s o b v i o u s l y u n f o u n d e d 
a r gument was r e j e c t e d by t h e ECJ. 

[ 5 1 ] The d e f i n i t i o n o f " b l o c k e d f u n d s " was a l s o t h e s u b j e c t 
o f d e b a t e . Greece r e f e r r e d t o such f u n d s as " f u n d s a r i s i n g f r o m 
t h e s a l e o f r e a l e s t a t e s i t u a t e d i n Greece; r e v e n u e f r o m a s s e t s 
n o t a c q u i r e d by means o f f o r e i g n exchange c o n v e r t e d i n t o 
drachmas on t h e f r e e m a r k e t ; c o m p e n s a t i o n f o r e x p r o p r i a t i o n o f 
r e a l e s t a t e ; sums awarded by a judgment o f a c o u r t o f law; 
r e f u n d s o f u n d u l y p a i d t a x e s and amounts r e l a t e d t o i n h e r i t e d 
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p r o p e r t y , p r o v i d e d t h a t such taxes were not p a i d or such amounts 
a c q u i r e d by means of f o r e i g n exchange c o n v e r t e d i n t o drachmas on 
the f r e e market" [1987] ECE, p.4741. However, the Court i n i t s 
Judgement of 3.12.87 accepts the " g e n e r a l l y accepted d e f i n i t i o n 
of b l o c k e d f u n d s " , which i s " d e p o s i t s of money b e l o n g i n g t o 
n o n - r e s i d e n t s which, i n p a r t i c u l a r , may not be f r e e l y 
t r a n s f e r r e d out o f t h e c o u n t r y " [ECR, 1987, p.4749]. 

[ 5 2 ] The Court decided t h a t the d i r e c t i v e s ' r e f e r e n c e t o 
"personal c a p i t a l movements" i s not r e s t r i c t i v e and " i t does not 
f o l l o w t h a t o n l y such funds must be l i b e r a l i z e d " [ECR, 1987, 
p. 4751 ] . 

[5 3 ] Companies a c q u i r e p e r m i s s i o n t o e s t a b l i s h from the 
M i n i s t e r s of C o o r d i n a t i o n , Economics and the r e l e v a n t M i n i s t e r 
f o r each s p e c i f i c case. 

[ 5 4 ] See Bournous, o p . c i t . , pp.203-209; K a l a v r o s , o p . c i t . , 
pp.272-273; B u c k l e l and A r t i s i e n , " P o l i c y issues of intra-EC 
d i r e c t i n v e s t m e n t : B r i t i s h , French and German m u l t i - n a t i o n a l s i n 
Greece, P o r t u g a l and Spain, w i t h s p e c i a l r e f e r e n c e t o employment 
e f f e c t s " , [1937] JCMS, p.221. 

[ 5 5 ] See r e l e v a n t a r t i c l e s i n [Imerlsia, 31.1.1992, p.3; 
and Kerdos, 31.1.1992, p.4. 

I t s h o u l d be noted t h a t companies may expor t an amount 
equal t o t h e i r annual p r o f i t s minus the amount r e l a t i n g t o the 
companies' t a x a t i o n o r commercial debts. 

[ 5 6 ] See case 147/86. 
As f a r as the development of the l i b e r a l i s a t i o n of exchange 

market i n Greece i s concerned, H. P a p a d i m i t r i o u ["Where w i l l the 
l i b e r a l i z a t i o n o f exchange bought get s t u c k ? " , Viina, 4.4. 1 993, 
p.D2], notes t h a t t h e r e are t h r e e f a c t o r s t h a t may j e o p a r d i s e 
the e v o l u t i o n of t h e l i b e r a l i z a t i o n process: 

a. t h e two b a s i c a u t h o r i t i e s , the M i n i s t r y of N a t i o n a l Eco­
nomy and the N a t i o n a l Bank of Greece, do not agree on the way, 
the time and the d u r a t i o n of the process. 

b. the a b i l i t y of the Greek banking system t o adm.inister 
t h i s procedure a c c o r d i n g t o the r u l e s i s q u e s t i o n n a b l e ; and 

c. t h e r e i s a la c k of c l e a r and c a t e g o r i c a l promise on 
b e h a l f of t h e o t h e r Greek p a r t i e s , t h a t they s h a l l c o n t i n u e the 
process, i f they a r e e l e c t e d i n the f u t u r e . 

For f u r t h e r a n a l y s i s of the value of these Acts and t h e i r 
f u n c t i o n i n the Greek l e g a l system, see appendix 1. 

[57 ] For f u r t h e r a n a l y s i s on monopolies, see Kai a v r o s , Lec­
tures on EC law, II/2: Competition Law, (1989, Sakkoulas, 
A t h e n s ) , pp. 79-89; Chr i s t o f o rou, "The r u l e s g o v e r n i n g s t a t e m.o-
n o p o l i e s of a commercial c h a r a c t e r under EEC law" [1981] EEED, 
pp.503-505; a l s o see cases 59/75; 91/78. 

Burrows, o p . c i t . , p.88, notes t h a t " given t h a t i n most, i f 
not at a l l , cases t h e r e i s a commercial aspect t o s t a t e 
monopolies, and t h a t they are u s u a l l y capable of b e i n g e x p l o i t e d 
f o r p r o f i t , i t i s not easy t o see what i s excluded by the 
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q u a l i f i c a t i o n s i m p l i e d by the words of a commercial c h a r a c t e r " . 

[ 5 8 ] S t e i n e r , o p . c i t . , p.94, notes t h a t " t o q u a l i f y as a 
monopoly i t i s not necessary t o e x e r t t o t a l c o n t r o l of the 
market i n p a r t i c u l a r goods; i t i s s u f f i c i e n t i f the bodies 
c o n c e n t r a t e d have as t h e i r o b j e c t t r a n s a c t i o n s r e g a r d i n g a 
commercial p r o d u c t capable of being the s u b j e c t of t r a d e between 
member s t a t e s and p l a y an e f f e c t i v e p a r t i n such t r a d e " . 

[ 5 9 ] The c h a r a c t e r i z a t i o n of a monopoly as 'a s t a t e monopo­
l y " d e r i v e s f r o m i t s source, t h a t i s from the f a c t t h a t i t i s 
based on a c t i v i t i e s of p u b l i c a u t h o r i t i e s . See Pa p a g i a n n i d i s -
C h r i s t o g i a n n o p o u l o s , o p . c i t . , p.84. 

[ 6 0 ] The commercial c h a r a c t e r of a monopoly does accept a 
wi d e r i n t e r p r e t a t i o n . Thus, the c r u c i a l element i s not whether 
the e x c l u s i v e r i g h t s g i v e n t o a s t a t e monopoly r e f e r d i r e c t l y t o 
commerce, but whether the m o n o p o l i s t i c a c t i v i t i e s i n f l u e n c e 
i n t r a - E C t r a d e [See Nestor-Papastamkos-Ioannidou, o p . c i t , p . 5 6 ] . 

[ 6 1 ] The T r e a t y of Rome r e f e r s t o every o r g a n i z a t i o n whose 
a c t i v i t i e s a re i n f l u e n c e d by the s t a t e , e i t h e r de j u r e or de 
facto [ P a p a g i a n n i d i s - C h r i s t o g i a n n o p o u l o s , o p . c i t . , p . 8 4 ] . 

[ 6 2 ] Member s t a t e s must a l s o a b o l i s h r e s t r i c t i o n s on the 
use o f imp o r t e d p r o d u c t s i n the p r o d u c t i o n o f goods covered by 
s t a t e monopolies. See case 1 1 9 / 7 8 . 

[ 6 3 ] A g r i c u l t u r a l p r o d u c t s are excluded from the a p p l i c a ­
t i o n o f the T r e a t y o f Rome [ P a p a g i a n n i d i s - C h r i s t o g i a n n o p o u i o s , 
o p . c i t . , p . 8 5 ] . The second e x c e p t i o n t o the p r o v i s i o n on s t a t e 
monopolies concerns p r e v i o u s l y signed i n t e r n a t i o n a l t r e a t i e s . 

[ 6 4 ] See Burrows, o p . c i t . , p.83. 
I t s h ould be noted t h a t A r t . 3 7 ( 1 ) ESC has d i r e c t e f f e c t 

a f t e r the end of the t r a n s i t i o n a l p e r i o d (see case 5 9 / 7 5 ) . 

[ 6 5 ] The Greek laws which e s t a b l i s h s t a t e monopolies ar e : 
1. Law r i ' of 2 8 / 2 8 . 4 . 1 9 0 4 "On the P r o h i b i t i o n and use of Sac­
c h a r i n e " as s i l e n t l y a b o l i s h e d by Law r<I>IA of 4/14.1.1910 "On 
the Monopoly of Saccharine", as m o d i f i e d and supplemented by 
l e g i s l a t i v e Decree 1674 of 3 0 . 7 / 2 2 . 8 / 1 9 4 2 . 
2. Decree of 1 1 / 2 3 . 4 . 1 8 3 3 "On the Monopoly of S a l t " as supple­
mented and m o d i f i e d by Laws XO* of 1 0 / 1 1 . 8 . 1 8 6 1 and Law 399/1914 
a l s o "On the Monopoly of S a l t " . 
3. Law r'l>IA of 4 / 1 4 . 1 . 1 9 1 0 , as m o d i f i e d by L e g i s l a t i v e Decree 
1 6 7 4 / 1 9 4 3 "On th e Monopoly of Saccharine and o t h e r Sweeteners". 
4. Law APHH of 2 7 . 3 / 2 4 . 5 . 1 8 8 4 "On the Monopoly of P r o d u c t i o n , 
Import and Sale of Matches". 
5. Law APHZ of 2 2 . 3 / 2 2 . 5 . 1 8 8 4 "On the E x c l u s i v e Right of Pro­
d u c t i o n , Import and Sale of Decks of P l a y i n g Cards t o the S t a t e " 
as m o d i f i e d by L e g i s l a t i v e Decree 99 of 1 3 / 1 5 . 2 . 1 9 6 9 . 
6. Law APKA of 2 9 / 3 0 . 4 . 1 8 8 3 "On the Monopoly of T r a c i n g Paper". 
7. Law PNE of 1 2 / 1 7 . 4 . 1 8 5 0 "On the Excavation and Sale of the 
Smyris of Naxos", as m o d i f i e d by L e g i s l a t i v e Decree of 15/17 
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9.1935. 
8. Law 20/22 of 14/17.10.1939 "On the Trade and Supply of 
Sulph a t e o f Copper and o t h e r p r o d u c t s " , as m o d i f i e d by Law 
2083/39. -
9. Law 527 of 27/31.12.1914 "On the Trade of Chemical F e r t i ­
l i z e r s " , as supplemented and m o d i f i e d by Laws 1274/1918 and 
750/1948. 
10. Law 2107 of 11/14.3.1920 "On the P r o h i b i t i o n of c u l t i v a t i o n , 
t r a d e and consumption of I n d i a n Cannabis" and L e g i s l a t i v e Decree 
of 14/27.10.1925 "On the Monopoly of N a r c o t i c Medicines" as 
m o d i f i e d by Law 5539 of 15/23.6.1932. 

[ 6 6 ] The monopoly of o i l was based i n Law ASET of 19.3/24. 
5.1884, as m o d i f i e d and supplemented by the Royal Decree of 7/14 
7.1938 (under which the s t a t e m.onopoiy i s l i m i t e d t o the e x c l u ­
s i v e r i g h t of import and purchase) and L e g i s l a t i v e Decree 1642 
of 30.7/14.8.1942 (which p e r m i t s the import of o i l a f t e r s p e c i a l 
p e r m i s s i o n of the F i n a n c i a l S u p e r v i s o r ) . The s a l e of a l l l i q u i d 
f u e l i s p e r m i t t e d a f t e r r e l e v a n t d e c i s i o n of the r e s p e c t i v e 
M i n i s t e r . However, p e r m i s s i o n f o r o n l y gas s t a t i o n i s g i v e n t o 
each person, a p r o v i s i o n t h a t c o n s t i t u t e s a breach of A r t i c l e 30 
of the T r e a t y of Rome [see case 347/83]. 

[ 6 7 ] See case 374/88. 
I t s h o u l d be noted t h a t the Greek government - e s t i m a t i n g 

t h a t the market of d i e s e l and pet r o l e u m f u n c t i o n s i n a s t a t u s of 
f r e e c o m p e t i t i o n [Naftemboriki, 5.8.92, p . 3 ] - aims t o l i b e r a l i s e 
t r a d e i n o i l and o t h e r l i q u i d f u e l s . The r e s p e c t i v e a u t h o r i t i e s 
are w o r k i n g on a new law, which would pe r m i t the e s t a b l i s h m e n t 
of o i l companies, which s h a l l have the r i g h t t o a c q u i r e 
p e r m i s s i o n f o r more than one gas s t a t i o n s [Naf tembor Lki, 5.S.92, 
p. 2 9 ] . Moreover, the Greek government i s i n the process of 
m o d i f y i n g Law 1571/85 a c c o r d i n g t o which the m.inim.um amount of 
c a p i t a l f o r the f o u n d a t i o n of a p u b l i c o i l company l i m i t e d by 
shares i s reduced from 80 t o 50 m i l l i o n drachmas (Naf t eiribor i k i , 
6.8.1992, pp.1 and 6 ] . 

[6 8 ] See D i r e c t i v e 90/531/EEC [OJ L297/1]; f o r the l i b e r a ­
l i z a t i o n of urban t r a n s p o r t , see Apogevmat ini, 13.S.1992, p.11. 
For the 1 iberal izat ion of telecoimnunicat ions see Kerdos, 17.7. 
1992, p.11; Kathimerini, 4.4.1993, p.43; Kathimerini, 4.4-1993, 
p.41; Express, 13.11.1992, p.11. For e l e c t r i c i t y see Ksrdos, 17. 
7.1992, p . l . For a i r t r a n s p o r t see Vima, 4.4.1993, p.45. 

I t should' a l s o be noted t h a t Greece, i n an attem.pt t o 
comply w i t h EC law on the l i b e r a l i z a t i o n of a e r i a l t r a n s p o r t ( i t 
s h a l l s t a r t on January 1993 and must be f i n i s h e d by 1997), has 
p e r m i t t e d the e s t a b l i s h m e n t of p r i v a t e a i r l i n e companies i n 
Greece [Naftemboriki, 5. S.1992, p.5]. According to Express [17. 
7.1992, p . 2 ] , Aegian A i r l i n e s has a l r e a d y a c q u i r e d p e r m i s s i o n t o 
t r a n s p o r t w i t h i n Greece and was expected t o s t a r t o p e r a t i o n s by 
August 1992. The f o l l o w i n g companies have a c q u i r e d governmental 
p e r m i s s i o n , but a r e not ready t o s t a r t y e t : " I k a r o s M e d i t e r r a n e ­
an A i r l i n e s " , "Lamda A i r " , "Sky Trans", " H e l l e n i c A i r " , 
"Athenian Airways" [Express, 17.7.1992, p . 2 ] . I t should be noted 
t h a t a f t e r t h e p u b l i c a t i o n of t h i s a r t i c l e ( i n A p r i l 1993), SEnA 
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i n c o o p e r a t i o n w i t h V i r g i n A t l a n t i c has began d a i l y r e t u r n 
f l i g h t s f r o m Athens t o London. 

[ 6 9 ] See case 147/86. 

[ 7 0 ] I t i s t r u e t h a t the Greek C o n s t i t u t i o n considers 
e d u c a t i o n as the b a s i c p r e s e r v e of the Greek s t a t e and f o r b i d s 
t he e s t a b l i s h m e n t o f p r i v a t e u n i v e r s i t i e s . 

[ 7 1 ] I t s h o u l d be noted t h a t the H e l l e n i c A s s o c i a t i o n of 
I n s t i t u t e Owners has u n s u c c e s s f u l l y t r i e d t o appeal a g a i n s t the 
judgement of the European Court. 

[ 7 2 ] See Pennington, o p . c i t . , p.104; on the issue of the 
Greek v i o l a t i o n of EC law c o n c e r n i n g the e s t a b l i s h m e n t of stock 
exchange companies, a l s o see P a p a g i a n n i d i s - C h r i s t o g i a n n o p o u i o s , 
o p . c i t . , pp.139 and 15. 

[ 7 3 ] See r e s p e c t i d e l y , P a p a g i a n n i d i s - C h r i s t o g i a n n o p o u l o s , 
o p . c i t . , p.140; and cases 90/76; 197/84. 

For the s u b j e c t i o n of m i n i n g t o A r t . 5 2 EEC, see Lasok and 
B r i d g e , o p . c i t . , p. 408. 

[ 7 4 ] I f the r e l e v a n t p e r m i s s i o n f o r the a c q u i s i t i o n of 
r i g h t s due t o i n h e r i t a n c e i s not g r a n t e d , they are i n h e r i t e d by 
the Greek s t a t e [ A r t i c l e 9 ( 1 ) ] . 

[ 7 5 ] See Loukopoulos, "The s t a t u s of our commercial 
l e g i s l a t i o n today and i t s h a r m o n i z a t i o n w i t h the lavi of the 
European Communities", [1980] P i r a i k i Nomoiogia, p.7. 

A c c o r d i n g t o Buckley and A r t i s i e n , o p . c i t . , p.221, 
" i n c e n t i v e s and l e g i s l a t i o n are s t i l l f l u i d as the host c o u n t r y 
[Greece] t r i e s t o r e c o n c i l e i t s needs w i t h the need t o be seen 
as an a t t r a c t i v e investment l o c a t i o n f o r m u l t i n a t i o n a l s " . 

[ 7 6 ] This i s the c o n c l u s i o n reached by P e r a k i s , Law of the 
public limited company (1992, K.Karatzas Legal L i b r a r y , Athens), 
p.431; Bournous, o p . c i t . , p.146; Papanagiotou, o p . c i t . , p.324 ] . 

[ 7 7 ] "The Court has a l r e a d y s t r e s s e d i n i t s d e c i s i o n s , most 
r e c e n t l y i n case 29/82 van Luipen [1983] ECR 151, t h a t conside­
r a t i o n s of an a d m i n i s t r a t i v e n a t u r e can not j u s t i f y d e r o g a t i o n 
by a member s t a t e from the r u l e s of Community Law" [ P l e n d e r , 
o p . c i t . , p.358 ] . 

[ 7 8 ] I t s h o u l d be noted t h a t the Community i s i n the 
process of f u r t h e r s i m p l i f y i n g the procedures towards the Comiiion 
Market. See Ehlermann, "The i n t e r n a l market f o l l o w i n g the S i n g l e 
Euroepan A c t " , [1987] CMLR, p.376. 

[ 7 9 ] The companies' freedom of e s t a b l i s h m e n t i s o f t e n m.ade 
d i f f i c u l t by "the f r e q u e n t preeminence of the o f t e n i n c o m p a t i b l e 
n a t i o n a l l e g i s l a t i o n s and the d i f f e r e n c e between c o n t r a c t laws", 
which r a r e l y d e r i v e from Community r e g u l a t i o n s . The freedom of 
e s t a b l i s h m e n t i s u s u a l l y r e s t r i c t e d by unharmonized n a t i o n a l 
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l e g i s l a t i o n s . See Galvada and P a r l e a n i , " L i b e r t e , e g a l i t e et 
f r a t e r n i t e en d r o i t communautaire des s o c i e t e s " , [1989] Revue 
des S o c i e t e s , pp.453 and 455." 

[ 8 0 ] I n the past t h i s " p r o t e c t i o n i s m " extended t o the pro­
t e c t i o n of n a t i o n a l companies e i t h e r because they were n a t i o n a ­
l i z e d and t h e r e f o r e deemed c r u c i a l f o r the w e l l - b e i n g of 
n a t i o n a l economy, or s i m p l y because successive governments 
adhered t o the " N a t i o n a l Champion Company" p r i n c i p l e . See 
Stefanou, "Greece-EEC: the c h a l l e n g e of 1992", [1988] E l e f t h e r o s 
Typos, 23.8.1988, p.22. 
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CHAPTER IV 

SPECIAL REGULATIONS ON THE ESTABLISHMENT OF MARITIME COMPANIES 

I n t r o d u c t i o n 

A f t e r the co m p a r a t i v e a n a l y s i s of Greek and EC law on the 

c o n d i t i o n s f o r the secondary e s t a b l i s h m e n t of f o r e i g n p u b l i c 

companies l i m i t e d by shares and the- c o n c l u s i o n t h a t Greece i s 

r e l u c t a n t t o f u l f i l i t s o b l i g a t i o n t o implement EC l e g i s l a t i o n 

w i t h i n i t s b o u n d a r i e s , t h e main focus of our study has been con­

c l u d e d . However, due t o the importance of commercial s h i p p i n g 

f o r t h e Greek economy, the e x i s t e n c e of s p e c i a l Greek laws 

r e g u l a t i n g t h e s t a t u s of f o r e i g n m a r i t i m e companies w i t h i n 

Greece, as w e l l as the im p o r t a n t r e c e n t changes of EC 

l e g i s l a t i o n on the i s s u e of cabotage, we must a l s o look i n t o the 

c o n d i t i o n s f o r the e s t a b l i s h m e n t of m a r i t i m e companies. 

The aim of t h i s c h a p t e r i s t o present b a s i c Greek laws 

s t i p u l a t i n g the c o n d i t i o n s f o r the es t a b l i s h m e n t of f o r e i g n 

m a r i t i m e p u b l i c companies l i m i t e d by shares i n Greece and t o 

assess whether these laws g r a n t f r e e e s t a b l i s h m e n t t o f o r e i g n 

m a r i t i m e companies. T h i s c o n c l u s i o n , apart from i t s i n t r i n s i c 

i n t e r e s t may e i t h e r c o n f i r m or modify our p r e v i o u s c o n c l u s i o n on 

the r e l u c t a n c e of Greece t o implement EC law. 
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Greek Laws on the E s t a b l i s h m e n t of M a r i t i m e Companies 

F o r e i g n m a r i t i m e p u b l i c l i m i t e d companies can e s t a b l i s h i n 

Greece under Law 2190/1920 on the e s t a b l i s h m e n t of p u b l i c 

l i m i t e d companies i n g e n e r a l , which was e x t e n s i v e l y analysed i n 

the f i r s t c h a p t e r of the t h e s i s . However, the l a r g e number of 

f o r e i g n m a r i t i m e companies e s t a b l i s h i n g i n Greece and the 

importance of commercial s h i p p i n g [ 1 ] t o the Greek economy led 

t o t h e r e g u l a t i o n of s p e c i a l , f l e x i b l e Laws a p p l i c a b l e 

e x c l u s i v e l y t o m a r i t i m e companies [ 2 ] . Thus, b a s i c Law 89/67 on 

the e s t a b l i s h m e n t of branches or agencies of f o r e i g n commercial/ 

i n d u s t r i a l companies of any type or form i n Greece was 

supplemented by Law 378/68 [ 3 ] , which p r o v i d e s t h a t m a r i t i m e 

companies may e s t a b l i s h i n Greece under the c o n d i t i o n s of Law 

89/67. I t should be noted t h a t Law 378/63 i s a p p l i c a b l e t o a l l 

types and forms o f f o r e i g n m a r i t i m e companies w i s h i n g to 

e s t a b l i s h i n Greece. I t goes w i t h o u t saying t h a t i t a p p l i e s t o 

f o r e i g n m a r i t i m e p u b l i c companies l i m i t e d by shares and t h i s i s 

why i t s h a l l be examined i n t h i s chapter. 

Law 378/1968 ( a r t . 1 ) 

I n an a t t e m p t t o repeat the success of Law 89/67 w i t h an 

e q u a l l y e f f e c t i v e s p e c i a l law on m a r i t i m e companies [ 4 ] , Law 

89/67 was supplemented by Law 378/68 [ 5 ] , which r e g u l a t e s t h a t 

f o r e i g n m a r i t i m e companies of any form and type can e s t a b l i s h an 

[ 6 ] o f f i c e or branch [ 7 ] i n Greece under the c o n d i t i o n s set by 
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Law 89/67. These companies enjoy a l l the advantages of Law 

89/67, i . e . complete exemption from taxes and a l l d u t i e s i n c l u ­

d i n g those imposed f o r postage of packages and l e t t e r s t o the 

company's s e a t , p r o v i d e d t h a t they are engaged e x c l u s i v e l y w i t h 

a c t i v i t i e s approved by the M i n i s t e r i a l D e c i s i o n p e r m i t t i n g t h e i r 

e s t a b l i s h m e n t i n Greece. The companies' a p p l i c a t i o n [ 8 ] f o r 

e s t a b l i s h m e n t i n c l u d e s the documents requested by Law 89/67 [ 9 ] . 

The a p p l i c a t i o n i s then s u b m i t t e d t o the M i n i s t r y of M e r c a n t i l e 

Marine and i s approved by a J o i n t D e c i s i o n of the M i n i s t e r of 

N a t i o n a l Economy (who took up the a u t h o r i t i e s of the M i n i s t e r of 

C o o r d i n a t i o n a f t e r the a b o l i t i o n of the r e s p e c t i v e M i n i s t r y ) and 

the M i n i s t e r of M e r c a n t i l e Marine. 

I t i s c l e a r t h a t the l e g i s l a t o r d i d not wish to c r e a t e a 

r a d i c a l l y new framework f o r the e s t a b l i s h m e n t of f o r e i g n 

m a r i t i m e companies; on the c o n t r a r y , h i s aim was t w o f o l d : 

a. the c a t e g o r i c a l s u b j e c t i o n of maritim.e com.panies t o the 

l e g a l s t a t u s r e g u l a t e d by Law 89/67; and 

b. the a d a p t a t i o n of Law 89/67 t o the s p e c i a l needs of ma­

r i t i m e companies. 

My a n a l y s i s w i l l c o n c e n t r a t e on the issues t h a t d i f f e r e n ­

t i a t e between Law 378/68 and the a l r e a d y analysed 89/67. I s h a l l 

d eal w i t h : 

a. the m a r i t i m e company; 

b. the a c t i v i t i e s a l l o w e d t o the branches; 

c. the M i n i s t e r i a l D e c i s i o n on the e s t a b l i s h m e n t of 

m a r i t i m e companies i n Greece; and 

d. t h e s u r e t y s h i p . 
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M a r i t i m e company i s one whose e x c l u s i v e aim i s the 

p o s s e s s i o n , e x p l o i t a t i o n and a d m i n i s t r a t i o n of ships (par. 1 

a r t . l of Law 959/79) i . e . v e s s e l s [ 1 0 ] capable of c i r c u l a t i n g i n 

the sea by themselves [Greek Code of P r i v a t e Shipping Law, 

A r t i c l e 4 ] . The n a t u r e and the a c t i v i t i e s of the branches [11] 

or o f f i c e s [ 1 2 ] of f o r e i g n m a r i t i m e companies [ 1 3 ] are i n d i v i ­

d u a l l y d e t e r m i n e d i n the M i n i s t e r i a l D e c i s i o n a l l o w i n g the e s t a ­

b l i s h m e n t of each company [ 1 4 ] ; however, they must a l s o be 

a l l o w e d by the company's A r t i c l e s [ 1 5 ] . 

A c c o r d i n g t o the M i n i s t e r i a l D e c i s i o n s p u b l i s h e d i n the 

Government Gazette [ 1 6 ] , branches and o f f i c e s of f o r e i g n 

m a r i t i m e companies e s t a b l i s h e d i n Greece under Law 378/58 may 

p e r f o r m the f o l l o w i n g a c t i v i t i e s : 

a. f i n d i n g crew members f o r the company's s h i p s ; 

b. payment of the crew and of the company's debts to the 

f a m i l i e s of the crew; 

c. payment o f the company's debts, r e s u l t i n g from labour 

a c c i d e n t s s u f f e r e d by the s h i p ' s crew; 

d. maintenance or r e p a i r of the s h i p s ; 

e. p r o v i s i o n and e q u i p p i n g of the s h i p s ; 

f . appointment of the company's agents i n any p o r t ; 

g. s u p e r v i s i o n of any issue on the s o c i a l insurance of the 

s h i p s ' crew and t h e company's employees; 

h. maintenance and u p d a t i n g of the company's acco u n t i n g 

books c o n c e r n i n g the a c t i v i t i e s of the Greek branch or o f f i c e ; 

i . s i g n i n g of t r a n s a c t i o n s on b e h a l f of the company; 
j . s u p e r v i s i o n of m a t t e r s concerning the insurance of the 
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company's s h i p s and the payment of the insurance fe e s . 

Moreover, these a c t i v i t i e s are p e r m i t t e d e x c l u s i v e l y to 

s h i p s under f o r e i g n (non-Greek) f l a g s b e l o n g i n g t o f o r e i g n 

companies, as t h e branch i s p r o h i b i t e d from d e a l i n g w i t h o t h e r 

types of s h i p s . 

Law 378/68 imposes the o b l i g a t i o n on f o r e i g n m a r i t i m e com­

panies t o submit a document of s u r e t y s h i p [ 1 7 ] . A r t i c l e 4 of Law 

378/68 s t i p u l a t e s t h a t " . . . t h e s u r e t y s h i p amount can not be 

lower than $1,000 or h i g h e r than $5,000; i n s t e a d of a s u r e t y s h i p 

by a bank, the company may submit a p r i v a t e s u r e t y s h i p i n f a v o u r 

of i t s s t a f f . . . " [ 1 8 ] . The g u a r a n t o r ' s l i a b i l i t y i s l i m i t e d [ 1 9 ] 

t o the amount s p e c i f i e d on the s u r e t y s h i p docu.ment , even i f the 

company's a c t u a l debt t o the Greek s t a t e i s h i g h e r [ 2 0 ] . The 

s u r e t y s h i p [ 2 1 ] f o r f e i t s o n l y i n the event of v i o l a t i o n s 

s p e c i f i c a l l y mentioned i n Laws 89/67 and 378/68 [ 2 2 ] . 

Law 378/68 l e d t o the e s t a b l i s h m e n t of a l a r g e number of 

f o r e i g n m a r i t i m e companies. I n t h i s sense the aim of the l e g i s ­

l a t o r was f u l f i l l e d as the b e n e f i t of t h i s a c t i v i t y t o the Greek 

economy became e v i d e n t [ 2 3 ] . However, as S p a r t i o t i s notes, 

f o r e i g n companies began t o e x p l o i t tax b e n e f i t s w i t h o u t o f f e r i n g 

the Greek s t a t e t h e p r o f i t s r e a l i s e d by t h e i r e s t a b l i s h m e n t ( t h e 

i m p o r t of l a r g e amounts of f o r e i g n exchange). I n f a c t , some 

companies never f u n c t i o n e d i n Greece, a l t h o u g h they a c q u i r e d the 

r i g h t t o do so. Consequently, the b e n e f i t s o f f e r e d by Greece 

seemed d i s p r o p o r t i o n a t e t o those o f f e r e d by the com.panies [ 2 4 ] . 
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Law 27/1975 as m o d i f i e d by Laws 814/78 and 1892/90 

I n an a t t e m p t t o r e d r e s s the balance and favour Greek 

i n t e r e s t s , a new law was passed: Law 27/75 ( a p p l i c a b l e t o 

companies e s t a b l i s h e d under Laws 89/67 and 378/68) p r o v i d e s t h a t 

f o r e i g n companies e n j o y tax b e n e f i t s i f they import an amount of 

f o r e i g n exchange, at l e a s t equal t o the cost of the branch's 

f u n c t i o n i n g . Moreover, " o n l y e n t e r p r i s e s d e a l i n g e x c l u s i v e l y 

w i t h business o u t s i d e Greece" or " e n t e r p r i s e s whose a c t i v i t i e s 

are b e n e f i c i a l t o the s e a f a r e r or Mediterranean s h i p p i n g " c o u l d 

be s u b j e c t e d t o Laws 378/67 and 27/75. 

Law 27/75 had some d i s t i n c t disadvantages [ 2 5 ] . A f i r s t , 

h a s t i l y p r e pared, M i n i s t e r i a l D e c i s i o n 50141/75 v;as issued i n 

o r d e r t o c l a r i f y [ 2 6 ] and supplement [ 2 7 ] the e x i s t i n g laws on 

the e s t a b l i s h m e n t of f o r e i g n m a r i t i m e companies i n Greece. 

However, f o l l o w i n g the annulment of the D e c i s i o n , the need f o r 

m o d i f i c a t i o n of the r e l e v a n t laws l e d t o the passing of Law 

814/78, which s t i p u l a t e s t h a t : 

a. the branches' a c t i v i t i e s are : 

"the a d m i n i s t r a t i o n , e x p l o i t a t i o n , c h a r t e r i n g , insurance, 

the arrangement of load d i s c h a r g e , the brokerage of pur­

c h a s i n g and s e l l i n g or s h i p b u i l d i n g or c h a r t e r i n g or the 

i n s u r a n c e of a l l s h i p s (except passenger l i n e r s ) under 

Greek or f o r e i g n f l a g , of t o t a l weight tonnage above 1,000, 

as w e l l as t h e r e p r e s e n t a t i o n of e n t e r p r i s e s d e a l i n g w i t h 

t he above a c t i v i t i e s " ; [ 2 8 ] 
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b. f o r e i g n companies e s t a b l i s h i n g i n Greece may enjoy a l l 

p r i v i l e g e s o f f e r e d by Greek law, i f they import at l e a s t $50,000 

a n n u a l l y [ 2 9 ] ; 

c. the amount of the s u r e t y s h i p t o the Greek s t a t e by a 

r e c o g n i z e d bank " i s determined by a J o i n t M i n i s t e r i a l D e c i s i o n 

of t he M i n i s t e r s of C o o r d i n a t i o n , Economics and M e r c a n t i l e 

Marine" [ 3 0 ] and "cannot be l e s s than $5,000" [ 3 1 ] ; and 

d. the M i n i s t e r i a l D e c i s i o n p e r m i t t i n g the e s t a b l i s h m e n t of 

a f o r e i g n m a r i t i m e company i n Greece i s v a l i d f o r 5 years and 

can be n e i t h e r m o d i f i e d nor r e c a l l e d b e f o r e the end of t h i s 

p e r i o d w i t h o u t j u s t i f i e d reason, i . e . v i o l a t i o n of Laws 89/67, 

378/68 or 814/78 from the company or i t s employees [ 3 2 ] . 

As s t a t e d i n the P r e l i m i n a r y Report of the Law, c l a r i f i c a ­

t i o n of the company's a c t i v i t i e s was necessary, because p r e v i o u s 

laws made the d e t e r m i n a t i o n of a c t i v i t i e s , "whose s u b j e c t i s 

l o c a t e d o u t s i d e Greece" d i f f i c u l t , as the l o c a t i o n of the 

e x e c u t i o n of a business deal or act can be d i s p u t e d a c c o r d i n g to 

the laws o f the c o u n t r i e s i n v o l v e d . The past s u b j e c t i o n of f o ­

r e i g n m a r i t i m e companies " o f f e r i n g s e r v i c e s t o the s e a f a r e r and 

M e d i t e r r a n e a n s h i p p i n g " t o the r e g u l a t i o n s of Laws 89/67, 378/63 

and 27/75 c o u l d b e n e f i t non-maritime companies. As the c r e a t i o n 

of a s t a b l e s t a t u s f o r f o r e i g n m a r i t i m e , companies d e c i d i n g to 

e s t a b l i s h and i n v e s t i n Greece was c o n s i d e r e d necessary [ 3 3 ] , i t 

was s t i p u l a t e d t h a t the M i n i s t e r i a l D e c i s i o n a l l o w i n g the 

f o u n d a t i o n of a branch or an agency was v a l i d f o r 5 years. 

Law 814/78 succeeded i n c r e a t i n g a f a v o u r a b l e and s t a b l e 

e s t a b l i s h m e n t framework f o r m a r i t i m e companies. However, 
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companies d e a l i n g w i t h s h i p ownership or a d m i n i s t r a t i o n 

c o n s i d e r e d the p r o h i b i t i o n of t h e i r d e a l i n g w i t h passenger 

l i n e r s and o t h e r s h i p s of t o t a l weight tonnage under 1,000 

r e s t r i c t i v e and u n f a i r . Indeed, t h i s r e g u l a t i o n p r a c t i c a l l y 

p r o h i b i t e d any a c t i v i t y w i t h i n Greece, as f o r e i g n companies were 

p r o h i b i t e d from d e a l i n g w i t h passenger ships t r a v e l l i n g 

e x c l u s i v e l y between the Greek p o r t s (passenger l i n e r s ) , as w e l l 

as f r e i g h t e r s h i p s of t o t a l weight tonnage above 1,000, which 

a c c o r d i n g t o Greek law were p r o h i b i t e d from d e a l i n g w i t h 

i n t e r n a l t r a n s p o r t a t i o n . The Greek • l e g i s l a t o r , responding t o the 

demands of the companies, passed Law 1S92/1990, which reduced 

the minimum tonnage l i m i t t o 500, l e a v i n g a l l o t h e r r e g u l a t i o n s 

of Law 814/1978 u n m o d i f i e d [ 3 4 ] . 

A l t h o u g h the s t a t u s of f o r e i g n m a r i t i m e companies seemed 

permanently r e s o l v e d , the Plenary Supreme Court D e c i s i o n 461/78 

managed t o c r e a t e c o n f u s i o n about the issue of t h e i r v a l i d i t y i n 

Greece. 

Law 791/78 

Pl e n a r y Supreme Court D e c i s i o n 461/78, c o n f i r m e d the Pireus 

Multi-member Court of F i r s t I n s t a n c e D e c i s i o n 549/70, which 

a p p l i e d the siege reel d o c t r i n e [ 3 5 ] to m a r i t i m e companies. 

Thus, the f o r m a t i o n , f o u n d a t i o n and o p e r a t i o n of such companies 

were r e g u l a t e d by the law of t h e i r t r u e s e a t . As most f o r e i g n 

m a r i t i m e companies i n Greece were e x p l o i t i n g ships under Greek 

f l a g ( r e g i s t e r e d under the r e l e v a n t A r t . 1 3 of the L e g i s l a t i v e 
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Decree 2687/53), they were c o n s i d e r e d t o be a d m i n i s t e r e d i n 

Greece and were t h e r e f o r e Greek companies. The problem was t h a t 

these "Greek" companies, founded a c c o r d i n g t o f o r e i g n lav;s, had 

not f u l f i l l e d t h e c o n d i t i o n s set by Greek law f o r t h e i r l e g a l 

f o u n d a t i o n . Consequently, they were i n v a l i d and, as f a r as Greek 

law was concerned, should be l i q u i d a t e d [ 3 6 ] . 

This s i t u a t i o n p r e s e n t e d a s e r i o u s danger f o r the develop­

ment of Greek s h i p p i n g . F o r e i g n m a r i t i m e companies c o u l d cease 

t o e s t a b l i s h i n Greece, as they o b v i o u s l y p r e f e r t o e s t a b l i s h i n 

c o u n t r i e s which p r o v i d e a s t a b l e and pre-determined s t a t u s , 

r e s p e c t i n g the v a l i d i t y of t r a n s a c t i o n s and o t h e r a c t s 

c o n f o r m i n g w i t h t h e i r lex fori [ 3 7 ] . R e a l i z i n g the dangers 

d e r i v i n g from t h i s l a c k of c l e a r r e g u l a t i o n [ 3 8 ] c o n c e r n i n g the 

v a l i d i t y of f o r e i g n m a r i t i m e companies, the government passed 

Law 791/78 [ 3 9 ] which p r o v i d e d t h a t the v a l i d i t y and l e g a l 

c a p a b i l i t y of f o r e i g n m a r i t i m e companies founded under f o r e i g n 

Laws and e s t a b l i s h e d i n Greece under Laws 27/1975, 89/57 or 

378/68 are governed by the law of the c o u n t r y of t h e i r 

R e g i s t e r e d O f f i c e s , r e g a r d l e s s of the p l a c e from where t h e i r 

a f f a i r s a r e b e i n g d i r e c t e d . However, companies d e a l i n g 

e x c l u s i v e l y w i t h p l e a s u r e v e s s e l s were excluded from the 

i m p l e m e n t a t i o n of Law 791/78 [ 4 0 ] . 

Law 791/78 touched on a wider q u e s t i o n of l e g a l t h e o r y : 

E i t h e r i t a b o l i s h e d A r t i c l e 10 of the Greek C i v i l Code, or i t 

c r e a t e d a s p e c i a l s t a t u s f o r m a r i t i m e companies. I f i t d i d 

a b o l i s h A r t i c l e 10 the t h e o r y of the " t r u e seat" would cease t o 

r e g u l a t e the lex fori of l e g a l e n t i t i e s [ 4 1 ] and Greece would 
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adopt the t h e o r y of i n c o r p o r a t i o n . However, the t e x t of Law 

791/78 c a t e g o r i c a l l y s t i p u l a t e s t h a t i t i s a p p l i c a b l e to 

m a r i t i m e companies o n l y . 

F o r e i g n companies s u b j e c t e d t o Law 791/78 [42] are 

governed by the law of t h e i r s t a t u t o r y seat, even i f the 

company's c e n t r e o f a d m i n i s t r a t i o n i s l o c a t e d elsewhere. T h e i r 

lex fori [ 4 3 ] e x c l u s i v e l y r e g u l a t e s the " l e g a l i t y of the 

company's f o u n d a t i o n , the company's f u n c t i o n i n g , i t s i n t e r n a l 

r e l a t i o n s , as w e l l as the company's d i s s o l u t i o n and i t s 

l i q u i d a t i o n " [ 4 4 ] . However, Law 791/78 does not i n f l u e n c e i n any 

way the p r o c e d u r a l p e r i o d s ( i . e . the a p p e a l i n g p e r i o d ) , which 

a c c o r d i n g t o P i r e u s Court of Appeal 358/1985 are judged by the 

law of the company's t r u e seat. Moreover, a c c o r d i n g t o Pireus 

Multi-member Court of F i r s t I n s t a n c e 914/85, Law 791/78 does not 

s t i p u l a t e e x c l u s i v i t y of j u r i s d i c t i o n f o r the Courts of the 

s t a t e of the company's lex fori; thus, Law 791/78 does not 

p r o h i b i t the a c q u i s i t i o n of a s p e c i a l coiiunercial seat i n Greece 

and c o n s e q u e n t l y the company can sue and be sued i n the Greek 

c o u r t s [ 4 5 ] . I n a d d i t i o n . Law 791/78 has r e t r o s p e c t i v e e f f e c t , 

i . e . i t s r e g u l a t i o n s are a l s o a p p l i c a b l e t o companies 

e s t a b l i s h e d i n Greece b e f o r e Law 791/78 [ 4 6 ] , p r o v i d e d t h a t they 

were not d i s s o l v e d [ 4 7 ] b e f o r e i t s i m p l e m e n t a t i o n [ 4 8 1 . 

Law 791/78 b i f u r c a t e s [ 4 9 ] the s t a t u s of f o r e i g n companies 

by s u b j e c t i n g c e r t a i n [ 5 0 ] companies and c e r t a i n c h a r a c t e r i ­

s t i c s ( v a l i d i t y and l e g a l a b i l i t y ) t o the law [51] of the compa­

n i e s ' s t a t u t o r y seat (see Table 1 ) , whereas i n a l l o t h e r cases 

the siege reel d o c t r i n e p r e v a i l s . A l t h o u g h the o b j e c t i o n s of 
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c e r t a i n commentators [ 5 2 ] c o n c e r n i n g the l e g a l i t y , expediency 

and c o n s t i t u t i o n a l i t y o f t h i s s e p a r a t i o n do not l a c k soundness, 

the undoubted expediency and e f f i c i e n c y o f Law 791/78 does 

j u s t i f y t h e unequal t r e a t m e n t of f o r e i g n m a r i t i m e com.panies i n 

Greece. 

A f t e r the p r e s e n t a t i o n of the c o n d i t i o n s f o r the 

e s t a b l i s h m e n t of f o r e i g n m a r i t i m e p u b l i c companies li m . i t e d by 

shares i n Greece, we s h a l l proceed to com.pare the r e l e v a n t Greek 

l e g i s l a t i v e t e x t s w i t h the r e g u l a t i o n s of the T r e a t y of Rome, i n 

ord e r t o assess whether Greece has implemented EC l e g i s l a t i o n i n 

t h i s sphere. 

The R e l a t i o n s h i p Between Tr a n s p o r t and Freedom of Establishment 

A v e r y i m p o r t a n t q u e s t i o n a r i s i n g at t h i s p o i n t i s whether 

the p r o v i s i o n s of the T r e a t y of Rome concerning the freedom of 

e s t a b l i s h m e n t of companies are a p p l i c a b l e t o m a r i t i m e comipanies, 

which (due t o t h e i r a c t i v i t i e s being r e l a t e d m a i n l y t o 

t r a n s p o r t ) a r e a l s o r e g u l a t e d by the s p e c i a l c h a p t e r of the 

T r e a t y of Rome on t r a n s p o r t ( A r t i c l e s 74-84). The issue i s of 

c o n s i d e r a b l e importance. I f the freedom of e s t a b l i shm.ent was not 

a p p l i c a b l e t o m a r i t i m e companies, our comparison between EC and 

Greek law would - f o r the purpose of t h i s t h e s i s - be meaningless, 

s i n c e the Greek s t a t e would have no l e g a l o b l i g a t i o n t o 

i n t r o d u c e non- d i s c r i m i n a t o r y laws on the es t a b l i s h m e n t of 

f o r e i g n m a r i t i m e companies w i t h i n i t s t e r r i t o r y . I t should a l s o 

be noted t h a t t h i s q u e s t i o n i s of general i n t e r e s t f o r t h r e e 
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m a i n r e a s o n s : 

a. i t t o u c h e s on t h e g e n e r a l i s s u e o f t h e a p p l i c a t i o n o f 

t h e g e n e r a l p r i n c i p l e s i n t r o d u c e d by t h e T r e a t y t o t h e 

a c t i v i t i e s c o v e r e d by A r t i c l e s 74-84; 

b. t h e E u r o p e a n C o u r t has n o t r e a c h e d any d e c i s i o n on t h e 

p a r t i c u l a r i s s u e o f t h e a p p l i c a t i o n o f A r t i c l e s 52-58 t o sea 

t r a n s p o r t [ s e e C a l v e t and D i n t i l h a c , 1 9 9 1 , p . 6 9 ] ; and 

c. t h e Greek A c c e s s i o n A c t - f o l l o w i n g t h e i n s i s t e n c e o f 

Greek o f f i c i a l s - does n o t r e g u l a t e on t h e m a t t e r . 

The t h e o r e t i c a l b a s i s o f t h e v i e w , t h a t A r t i c l e s 52-58 a r e 

n o t a p p l i c a b l e as f a r as t h e e s t a b l i s h m e n t o f f o r e i g n m a r i t i m e 

c o m p a n i e s w i t h i n t h e EC i s c o n c e r n e d , l i e s i n an e r r o n e o u s 

i n t e r p r e t a t i o n o f A r t i c l e 84, p a r . 2 o f t h e T r e a t y , w h i c h s t a t e s 

t h a t t h e C o u n c i l s h a l l d e c i d e w h e t h e r t h e a r t i c l e s o f t h e T r e a t y 

r e l a t e d t o t r a n s p o r t must a p p l y t o sea t r a n s p o r t . Those who 

f o l l o w t h e n e g a t i v e v i e w a r g u e t h a t , s i n c e t h e C o u n c i l has n o t 

i s s u e d any r e l e v a n t l e g i s l a t i o n , s h i p p i n g has been e x c l u d e d f r o m 

t h e scope o f t h e T r e a t y i n g e n e r a l [ 5 3 ] . I n s p i t e o f t h e l a c k o f 

measures i m p l e m e n t i n g A r t i c l e 84, however, i t i s now u n a n i m o u s l y 

a c c e p t e d t h a t sea t r a n s p o r t i s i n d e e d c o v e r e d by A r t s . 5 2 - 5 8 on 

t h e f r e e d o m o f e s t a b l i s h m e n t [ 5 4 ] . 

A c c o r d i n g t o t h e p o s i t i v e ( t h e s o - c a l l e d e x t e n s i v e ) v i e w , 

a d o p t e d by t h e C o m m i s s i o n and t h e v a s t m a j o r i t y o f l e g a l commen­

t a t o r s , "even i f t h e t r a n s p o r t p r o v i s i o n s were i n a p p l i c a b l e f o r 

t h e t i m e b e i n g , t h e r e s t o f o f t h e T r e a t y p r o v i s i o n s d i d 

a p p l y " [ 5 5 ] . The m a i n argument o f t h e second v i e w i s t h a t t h e 

a p p l i c a t i o n o f b a s i c p r i n c i p l e s i n sea t r a n s p o r t i s n o t 
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c a t e g o r i c a i l y e x c l u d e d i n t h e t e x t o f t h e T r e a t y . The v a l i d i t y 

o f t h i s a r g u m e n t i s e m p h a s i s e d by t h e f a c t t h a t p a r . l , A r t . 6 1 

EEC does e x c l u d e t h e f r e e d o m t o p r o v i d e s e r v i c e s f r o m t h e sea 

t r a n s p o r t s e c t o r . A s e c o n d argument i s t h e G e n e r a l Program o f 

18.12.1961 on t h e a b o l i t i o n o f r e s t r i c t i o n s c o n c e r n i n g t h e 

f r e e d o m o f e s t a b l i s h m e n t i n c l u d e s measures c l e a r l y r e l a t e d t o 

sea t r a n s p o r t . The ECJ i n case 16/78 s t a t e d t h a t t h e g e n e r a l 

p r i n c i p l e s o f t h e T r e a t y a r e b o t h i m p l e m e n t e d and c o m p l e t e d by 

t h e Common T r a n s p o r t P o l i c y [ 5 6 ] , i n d i c a t i n g f u r t h e r s u p p o r t f o r 

t h e e x t e n s i v e v i e w . 

However, due t o a g e n e r a l f e e l i n g t h a t t h e r u l e s on t h e 

a p p l i c a t i o n o f t h e g e n e r a l p r i n c i p l e s i n ' t h e f i e l d o f t r a n s p o r t 

r e m a i n e d " g e n e r a l t o t h e p o i n t o f b e i n g vague and i n p r e c i s e " 

[ 5 7 ] , t h e L e g a l S e r v i c e o f t h e CoirdTii ss i o n i s s u e d a r e l e v a n t 

i n t e r n a l document [ 5 8 ] , a c c o r d i n g t o w h i c h t h e freedom, o f 

e s t a b l i s h m e n t o f l e g a l e n t i t i e s i s i n d e e d a p p l i c a b l e i n sea 

t r a n s p o r t . 

H a v i n g e s t a b l i s h e d t h a t A r t i c l e s 52-58 o f t h e T r e a t y a r e 

a p p l i c a b l e t o t h e e s t a b l i s h m e n t o f m a r i t i m e companies w i t h i n t h e 

EC, we may now c o n t i n u e o u r c o m p a r a t i v e a n a l y s i s o f EC and Greek 

law. B e f o r e d o i n g so, h o wever, r e f e r e n c e must be made t o t h e 

c o n t e n t o f t h i s f r e e d o m i n t h e p a r t i c u l a r case o f m a r i t i m e 

c o m p a n i e s , w h i c h a c c o r d i n g t o S t r a u s [ 5 9 ] i s " e q u a l i t y o f 

t r e a t m e n t b e t w e e n e n t e r p r i s e s and means o f t r a n s p o r t on t h e one 

hand and u s e r s on t h e o t h e r " a l o n g w i t h " f r e e d o m o f a c t i o n f o r 

t h e e n t e r p r i s e s i n f i x i n g r a t e s and i n a c c e s s t o t h e v a r i o u s 

t r a n s p o r t m a r k e t s " ; i n case o f any n a t i o n a l p r o v i s i o n s 
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r e s t r i c t i n g t h e r i g h t o f e s t a b l i s h m e n t o f f o r e i g n m.aritime 

c o m p a n i e s v i s - a - v i s n a t i o n a l c o m p a n i e s , a l l i n f r i n g e m e n t s must 

be b r o u g h t b e f o r e n a t i o n a l c o u r t s [ 6 0 ] . 

B a s i c Greek Laws on M a r i t i m e Companies and F r e e E s t a b l i s h m e n t 

From t h e a n a l y s i s o f t h e s p e c i a l Greek laws on t h e 

e s t a b l i s h m e n t o f f o r e i g n m a r i t i m e companies i n Greece i t has 

become o b v i o u s t h a t t h e f o r m a l c o n d i t i o n s f o r t h e e s t a b l i s h m e n t 

o f m a r i t i m e c ompanies a r e a l m o s t i d e n t i c a l w i t h t h e s e r e g u l a t i n g 

t h e e s t a b l i s h m e n t o f c o m m e r c i a l companies. Thus, o u r p r e v i o u s 

a s s e s s m e n t t h a t Greek law a p p e a r s t o g u a r a n t e e f r e e d o m o f 

s e c o n d a r y e s t a b l i s h m e n t f o r c o m m e r c i a l companies seems t o a p p l y 

t o m a r i t i m e companies t o o . 

I n d e e d , t h e f o r m a l c o n d i t i o n s f o r t h e e s t a b l i s h m e n t o f 

b r a n c h e s , a g e n c i e s and s u b s i d i a r y companies under Laws 2 1 9 0 / i ? 2 0 

and 378/68 (as m o d i f i e d and s u p p l e m e n t e d by o t h e r Greek l a w s ) do 

n o t c l a s h i n any way w i t h t h e p r o v i s i o n s o f t h e T r e a t y o f Rom.e 

c o n c e r n i n g t h e f r e e d o m o f e s t a b l i s h m e n t o f companies w i t h i n t h e 

EC. I n f a c t , f o r e i g n m a r i t i m e companies a r e e n t i t l e d t o a c h o i c e 

b e t w e e n e s t a b l i s h i n g t h e i r Greek b r a n c h o r agency u n d e r t h e 

r a t h e r b u r e a u c r a t i c p r o c e d u r e o f Law 2190/1920 and e s t a b l i s h i n g 

u n d e r t h e s h o r t and s i m p l e p r o c e d u r e r e g u l a t e d by Law 373/68. I t 

s h o u l d be n o t e d t h a t t h e r e s t r i c t i o n s t o t h e company's 

a c t i v i t i e s ( i . e . t h e i r d e a l i n g " e x c l u s i v e l y w i t h a c t i v i t i e s 

o u t s i d e G r e e c e " ) a p p l y t o t h e b r a n c h e s o r a g e n c i e s o f Law 378/68 

o n l y . S i n c e f o r e i g n c o m p a n i e s w i s h i n g t o d e a l w i t h o t h e r s o r t s 
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o f a c t i v i t y may do so by e s t a b l i s h i n g u n d e r Law 2190/1920, t h e 

l i m i t s s e t by Law 378/63 do n o t o b s t r u c t f r e e e s t a b l i s h m e n t , i n 

g e n e r a l . M o r e o v e r , s i n c e t h e s e l i m i t a t i o n s a r e a l s o a p p l i c a b l e 

t o Greek m a r i t i m e companies e s t a b l i s h e d under Law 373/68, t h e y 

do n o t v i o l a t e t h e b a s i c n o n - d i s c r i m i n a t i o n p r i n c i p l e o f t h e 

T r e a t y o f Rome. 

The o f f i c i a l p e r m i s s i o n w h i c h f o r e i g n companies must 

a c q u i r e f r o m t h e r e s p e c t i v e Greek M i n i s t e r s b e f o r e t h e i r 

e s t a b l i s h i n g i n Greece, as w e l l as t h e s u r e t y s h i p docum.ent t h a t 

t h e y must s u b m i t t o t h e r e s p e c t i v e Greek a u t h o r i t i e s a r e 

a d m i n i s t r a t i v e measures imposed by t h e Greek s t a t e f o r t h e 

b e n e f i t o f t h e Greek p u b l i c and t h e f o r e i g n companies 

t h e m s e l v e s . Thus, t h e y do n o t c i r c u m v e n t t h e r e g u l a t i o n s o f t h e 

T r e a t y o f Rome. F u r t h e r m o r e , t h e a p p l i c a t i o n o f t h e t h e o r y o f 

i n c o r p o r a t i o n f o r t h e d e t e r m i n a t i o n o f t h e law r e g u l a t i n g t h e 

v a l i d i t y and l e g a l c a p a b i l i t y o f f o r e i g n companies (Law 378/63) 

i s c o n s i s t e n t w i t h t h e T r e a t y o f Rome w h i c h a p p l i e s b o t h 

t h e o r i e s , i . e . t h e t h e o r y o f i n c o r p o r a t i o n and t h e s i e g e reel 

d o c t r i n e . 

To c o n c l u d e , i t can be s t a t e d t h a t t h e f o r m a l c o n d i t i o n s 

f o r t h e e s t a b l i s h m e n t o f f o r e i g n m a r i t i m e companies i n Greece do 

n o t v i o l a t e t h e b a s i c f r e e d o m o f a company t o e s t a b l i s h anyv.'here 

i n t h e EC. However, b e f o r e t h e f i n a l c o n c l u s i o n on t h e 

c o m p a t i b i l i t y o f Greek w i t h EC law i s r e a c h e d , i t i s n e c e s s a r y 

t o a n a l y s e c e r t a i n Greek laws r e g u l a t i n g t h e companies' 

a c t i v i t i e s i n Greece. 
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A c c e s s t o t h e Greek f l a g 

I n o r d e r t o d e t e r m i n e w h i c h s h i p s may s a i l u nder t h e Greek 

f l a g , a r t i c l e 5, p a r . l o f t h e Greek Code o f P u b l i c M a r i t i m e Law 

p r o v i d e s t h a t Greek s h i p s , i . e . s h i p s u n d e r Greek f l a g , must 

f u l f i l t h e f o l l o w i n g two c o n d i t i o n s : 

a. more t h a n . 50% o f t h e s h i p s must be owned by Greek 

n a t u r a l o r l e g a l p e r s o n s ; and 

b. more t h a n 50% o f t h e i r c a p i t a l must be owned by Greek 

n a t u r a l and l e g a l p e r s o n s " [ 6 1 ] . 

I f t h e s e two c o n d i t i o n s a r e n o t met, t h e s h i p l o s e s i t s 

Greek n a t i o n a l i t y [ A r t i c l e 16, p a r . l o f t h e Greek Code o f P u b l i c 

M a r i t i m e L a w ] . The law c o n c e r n i n g access t o t h e Greek f l a g a r e 

so s t r i c t t h a t when 50% o f a Greek s h i p i s t r a n s f e r r e d t o a 

f o r e i g n n a t u r a l o r l e g a l p e r s o n , " t h e t r a n s a c t i o n i s i n v a l i d as 

f a r as 1% o f t h e o w n e r s h i p s i s c o n c e r n e d " and t h e f o r e i g n p e r s o n 

may l e g a l l y c l a i m c o m p e n s a t i o n f o r a l l damages i n t h e P i r e u s 

C o u r t [ 6 2 ] o f F i r s t I n s t a n c e under A r t . 1 5 , p a r . 2 c f t h e Greek 

Code o f P u b l i c M a r i t i m e Law. 

T i l l r e c e n t l y , n e i t h e r t h e Community i t s e l f n o r t h e ECR had 

d e a l t w i t h t h e q u e s t i o n o f w h e t h e r s h i p s under t h e f l a g o f EC 

member s t a t e s s h o u l d have a c c e s s t o t h e f l a g s o f o t h e r member 

s t a t e s ; t h u s , t h e r e was no l e g i s l a t i v e t e x t o r d e c i s i o n w h i c h 

d i r e c t l y imposed an o b l i g a t i o n on Member S t a t e s t o p r o v i d e 

a c c e s s t o t h e i r n a t i o n a l r e g i s t e r s , f o r s h i p s o f Community f l a g . 

The i s s u e was o f p a r t i c u l a r i m p o r t a n c e , as s h i p s u n d e r n a t i o n a l 

f l a g s t e n d t o e n j o y c e r t a i n p r i v i l e g e s compared t o f o r e i g n s h i p s 
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[ 6 3 ] . The e x i s t e n c e o f t h e s e p r i v i l e g e s p r o v i d e d s u p p o r t f o r 

t h o s e who b e l i e v e d t h a t e x e m p t i o n f r o m a c c e s s t o t h e f l a g o f 

o t h e r member s t a t e s l e d t o d i s c r i m i n a t o r y s t a t u s i n f a v o u r o f 

d o m e s t i c s h i p s . A c c o r d i n g t o t h i s v i e w , t h i s s t a t u s h i n d e r e d t h e 

f r e e d o m o f e s t a b l i s h m e n t o f m a r i t i m e c o m p a n i e s , because i t l e d 

t o t h e p r a c t i c a l e x c l u s i o n o f f o r e i g n s h i p s f r o m a l a r g e number 

o f a c t i v i t i e s w i t h i n t h e b o u n d a r i e s o f t h e r e c e i v i n g s t a t e . 

Those opposed t o t h e l i b e r a t i o n o f n a t i o n a l r e g i s t e r s c o n s i d e r e d 

r e g i s t r a t i o n t o be "an a c t o f n a t i o n a l s o v e r e i g n t y " , w h i c h 

"escapes f r o m t h e demands o f Community Law" [ 6 4 ] . The l o g i c 

b e h i n d t h i s a rgument l i e s i n t h e a n a l o g y between l e g a l and 

n a t u r a l p e r s o n s . As n a t u r a l p e r s o n s may e s t a b l i s h i n a f o r e i g n 

s t a t e w i t h o u t a u t o m a t i c a l l y c h a n g i n g n a t i o n a l i t y , so can f o r e i g n 

c o m p a n i e s e s t a b l i s h f r e e l y i n t h e o t h e r member s t a t e s w i t h o u t 

h a v i n g t o change t h e f l a g o f t h e i r s h i p s . 

Such an a n a l o g y i s i n a p t i n t h e l i g h t o f t h e o b v i o u s 

d i f f e r e n c e i n t h e e x t e n t o f t h e r e s t r i c t i o n s on a c t i v i t i e s 

p e r m i t t e d w i t h i n o t h e r m.ember s t a t e s ( i . e . maritim.e companies 

a r e e x c l u d e d f r o m p r a c t i c a l l y e v e r y a c t i v i t y w i t h i n t h e 

r e c e i v i n g c o u n t r y ) . However, t h e r e i s a n o t h e r argument i n f a v o u r 

o f t h e s e c o n d v i e w . Such l i m i t e d a c cess t o n a t i o n a l r e g i s t r i e s 

i s n o t t h e c a u s e , b u t a mere a s p e c t o f t h e d i s c r i m i n a t o r y 

t r e a t m e n t o f f o r e i g n m a r i t i m e companies w i t h i n t h e EC. I f t h e 

member s t a t e s d e c i d e d t o i m p l e m e n t EC l e g i s l a t i o n on t h e f r e e d o m 

o f e s t a b l i s h m e n t o f f o r e i g n m a r i t i m e companies by a b o l i s h i n g a l l 

d i s c r i m i n a t i o n s b a s e d on n a t i o n a l i t y , t h e i s s u e o f w h i c h f l a g i s 

f l o w n , w o u l d have no p r a c t i c a l i n t e r e s t . 
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The f i r s t p o s i t i v e s t e p t o w a r d s t h e a b o l i t i o n o f t h e above 

l i m i t s was t h e D i r e c t i v e on t h e c r e a t i o n o f t h e EUROS r e g i s t r y 

[ 6 5 ] and t h e E u r o p e a n f l a g , w h i c h (when e n f o r c e d ) w i l l s e t t h e 

b a s i s f o r t h e d i s t i n c t i o n between s h i p s u n d e r EC f l a g and s h i p s 

f r o m non-Member S t a t e s . However, t h e most i m p o r t a n t s t e p t o w a r d s 

t h e a b o l i t i o n o f t h e s e l i m i t s was t h e ECJ's d e c i s i o n on t h e 

F a c t o r t a m e c a s e , where i t i s s t a t e d t h a t , where a t p r e s e n t i t 

" f a l l s t o a member s t a t e t o d e t e r m i n e w h e t h e r a v e s s e l i s 

e n t i t l e d t o be r e g i s t e r e d i n t h a t s t a t e , t h e member s t a t e i s 

none t h e l e s s bound t o comply w i t h t h e p r o v i s i o n s o f EC law"; i n 

t h e same d e c i s i o n t h e ECJ h e l d t h a t i t i s c o n t r a r y t o EC law f o r 

a member s t a t e t o s t i p u l a t e as a r e q u i r e m e n t o f a v e s s e l ' s 

r e g i s t r a t i o n i n i t s n a t i o n a l r e g i s t r y t h a t t h e owners o r 

o p e r a t o r s o f t h e v e s s e l f u l f i l n a t i o n a l i t y r e s i d e n c e o r d o m i c i l e 

r e q u i r e m e n t s [ 6 6 ] . 

C o n s e q u e n t l y , t h e e x c l u s i o n o f f o r e i g n s h i p s f r o m t h e Greek 

r e g i s t r i e s . F u r t h e r m o r e , t h e s e l i m i t a t i o n s may be c o n s i d e r e d as 

i n d i r e c t h i n d e r s o f t h e m a r i t i m e companies' f r e e d o m o f 

e s t a b l i s h m e n t i n G r e e c e . I n o r d e r t o a s s e s s w h e t h e r such a 

v i o l a t i o n r e a l l y e x i s t s , we must l o o k i n t o t h e i s s u e o f t h e 

a c t i v i t i e s t h a t f o r e i g n m a r i t i m e companies a r e a l l o w e d t o p u r s u e 

i n Greece. 

The " S h i p p i n g Company" 

Law 959/197 9 "on t h e S h i p p i n g Company" i n t r o d u c e d i n t h e 

Greek l e g a l s y s t e m a m i x e d t y p e o f m a r i t i m e company w i t h 
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c h a r a c t e r i s t i c s b o r r o w e d f r o m b o t h p r i v a t e l i m i t e d and p u b l i c 

l i m i t e d c o m p a n i e s . A r t . 1 o f Law 959/1979 s t a t e s t h a t a S h i p p i n g 

company i s one w h i c h i s e s t a b l i s h e d under t h e s t i p u l a t i o n s o f 

t h a t law and d e a l s e x c l u s i v e l y w i t h t h e o w n e r s h i p , e x p l o i t a t i o n 

and management o f Greek c o m m e r c i a l ships'. 

Under A r t . 1 0 , p a r . l o f t h e Law, f o r e i g n l e g a l and n a t u r a l 

p e r s o n s a r e a b s o l u t e l y p r o h i b i t e d f r o m a c q u i r i n g r e a l r i g h t s o r 

s h a r e s i n t h e S h i p p i n g Com.pany. Even when t h e company's A r t i c l e s 

o f A s s o c i a t i o n s t i p u l a t e t h a t t h e company's s h a r e s a r e 

t r a n s f e r a b l e t o f o r e i g n p e r s o n s , t h e l a t t e r must h o l d l e s s t h a n 

h a l f o f t h e p a i d up c a p i t a l [ A r t . 1 0 , p a r . l ] . A l l s h a r e s i n t h e 

S h i p p i n g Company must s t a t e i n w r i t i n g w h e t h e r t h e y can be 

t r a n s f e r r e d t o f o r e i g n e r s o r n o t [ A r t . 1 0 , p a r . 2 j . T h i s s t a t e m e n t 

i s c o n s i d e r e d a lettera letta e l e m e n t o f t h e t e x t and i n t h e 

e v e n t o f a r e l e v a n t c l a u s e , t h e s h a r e i s i n v a l i d . O n l y i n t h e 

case o f s h a r e t r a n s f e r due t o i n h e r i t a n c e o r o b l i g a t o r y 

e x e c u t i o n can f o r e i g n p e r s o n s a c q u i r e s h a r e s n o t n o r m a l l y 

t r a n s f e r r a b l e t o f o r e i g n e r s . However, even t h e n , f o r e i g n e r s may 

n o t own more t h a n 50% o f t h e company's s h a r e s [ A r t . 1 0 , p a r . 4 ] . 

As r e g a r d s t h e S h i p p i n g Company d e a l i n g e x c l u s i v e l y w i t h 

Greek s h i p s , i t s h o u l d be n o t e d t h a t a c c o r d i n g t o A r t . 5 o f t h e 

Code o f P u b l i c M a r i t i m e Law t h e c a p i t a l l e a d i n g t o t h e 

a c q u i s i t i o n o f Greek s h i p s must b e l o n g t o Greek l e g a l and 

n a t u r a l p e r s o n s . I f t h i s c o n d i t i o n i s n o t met, t h e s h i p l o s e s 

i t s Greek n a t i o n a l i t y and i s e r a s e d f r o m t h e Greek r e g i s t e r . The 

c o m b i n a t i o n o f t h i s r e g u l a t i o n w i t h Law 959/1979 l e a d s t o t h e 

c o n c l u s i o n t h a t i f t h e S h i p p i n g Company's c a p i t a l i s ( o b v i o u s l y 
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11 l e g a l l y ) t r a n s f e r r e d t o f o r e i g n p e r s o n s , t h e company's s h i p s 

l o s e t h e i r Greek n a t i o n a l i t y and, s i n c e t h e S h i p p i n g Company may 

d e a l e x c l u s i v e l y w i t h Greek s h i p s , i t s f u r t h e r f u n c t i o n i n g 

becomes i m p o s s i b l e and t h e company i s i n d i r e c t l y l e d t o 

d i s s o l u t i o n . 

The s t i p u l a t i o n s o f Law 959/1979 a r e d i r e c t and p r o f o u n d 

v i o l a t i o n s o f t h e T r e a t y o f Rome. They i n t r o d u c e d i s c r im.ina t o r y 

t r e a t m e n t a g a i n s t f o r e i g n c o mpanies, w h i c h a r e p r e v e n t e d f r o m 

t a k i n g p a r t i n a c e r t a i n t y p e o f f i n a n c i a l a c t i v i t y , i . e . t o t h e 

e s t a b l i s h m e n t and f u n c t i o n i n g o f t h e S h i p p i n g Company. I t goes 

w i t h o u t s a y i n g t h a t t h e s e p r o h i b i t i o n s must be c o n s i d e r e d 

d i s c r i m i n a t o r y as f a r as p e r s o n s o f EC " n a t i o n a l i t y " a r e 

c o n c e r n e d . 

Cabot age 

Law 959/1979 i s n o t t h e most s e r i o u s c i r c u m v e n t i o n o f t h e 

f r e e d o m o f e s t a b l i s h m e n t . The Greek l e g a l o r d e r has a f a r more 

r e s t r i c t i v e r e g u l a t i o n : Law 60 5 9 o f 14/20.2.1934, w h i c h 

i n t r o d u c e d c a b o t a g e i n Greek company law. By v i r t u e o f A r t i c l e 

2, p a r . l , t h e r i g h t t o c o n d u c t t r a n s p o r t o f goods and p a s s e n g e r s 

b e t w e e n Greek p o r t s i s e x c l u s i v e l y awarded t o t h e " l e g a l l y 

r e c o g n i z e d Greek s h i p s " . A c c o r d i n g t o p a r . 2 o f t h e same a r t i c l e , 

f o r e i g n s h i p s may d i s e m b a r k o r u n l o a d i n Greek p o r t s "when 

c o m i n g f r o m a b r o a d " o r l o a d f r o m Greek p o r t s t o o t h e r c o u n t r i e s 

u n d e r t h e c o n d i t i o n o f r e c i p r o c i t y . I n " e x t r e m e l y i s o l a t e d cases 

and w i t h o u t t h i s b e i n g a r e c o g n i t i o n o f r i g h t " t h e M i n i s t e r o f 
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C o m m e r c i a l S h i p p i n g may a l l o w t h e e x e c u t i o n o f t r a n s p o r t between 

Greek p o r t s [ A r t i c l e 2, p a r . 3 ] . The f o l l o w i n g two k i n d s o f s h i p s 

a r e e x c l u d e d f r o m t h e p r i v i l e g e o f t r a n s p o r t o f p a s s e n g e r s by 

sea [ A r t i c l e 3. p a r . l ] : 

a. s a i l i n g v e s s e l s , m o v i n g e i t h e r e x c l u s i v e l y by s a i l o r by 

m a c h i n e ; and 

b. f r e i g h t e r s t e a m s h i p s f o r p o r t s s u i t a b l e f o r v e s s e l s o f 

t o t a l w e i g h t t o n n a g e l e s s t h a n 100. 

T h i s r e g u l a t i o n , a c l e a r v i o l a t i o n o f t h e f o r e i g n m a r i t i m e 

c o m p a n i e s ' f r e e d o m o f e s t a b l i s h m e n t [ 6 7 ] i s i n t e n s i f i e d by o t h e r 

Greek laws w h i c h i n t r o d u c e e x c l u s i v e r i g h t s o f t o w i n g , s a l v a g e 

and s h i p b u i l d i n g w i t h i n Greece f o r s h i p s u n d e r t h e Greek f l a g . 

However, b e f o r e e x a m i n i n g t h e r e l a t i o n s h i p b e t w e e n t h e s e 

r e s t r i c t i o n s and EC l e g i s l a t i o n , we must d i s c u s s w h e t h e r t h e s e 

a c t i v i t i e s a r e c o v e r e d by A r t i c l e s 52-58 o f t h e T r e a t y o f Rome. 

I n o t h e r w o r d s , a r e t h e s e r e s t r i c t i o n s v i o l a t i n g t h e companies' 

f r e e d o m t o e s t a b l i s h i n Greece o r a r e t h e y pure, circu.^.vent i o n s 

o f t h e r e l e v a n t a r t i c l e s on t h e p r o v i s i o n o f s e r v i c e s ? I f 

t r a n s p o r t w i t h i n m e m b e r - s t a t e s i s s u b j e c t t o c o n t r o l o f t h e 

r e g u l a t i o n s on f r e e p r o v i s i o n o f s e r v i c e s , t h e a n a l y s i s of 

c a b o t a g e becomes i r r e l e v a n t . 

A c c o r d i n g t o B e r n i t s a s [ 6 8 ] t r a n s p o r t o f goods and 

p a s s e n g e r s by sea can be s u b j e c t t o b o t h t h e f r e e d o m t o p r o v i d e 

s e r v i c e s and t h e f r e e d o m o f e s t a b i i s'nment . I n d e e d , i f a f o r e i g n 

company w i s h e s t o c o n d u c t c e r t a i n a c t i v i t i e s i n Greece w i t h o u t 

e s t a b l i s h i n g i n t h e c o u n t r y , t h e p r o b l e m o f c a b o t a g e i s p u r e l y 

an i s s u e o f p r o v i s i o n o f s e r v i c e s . On t h e o t h e r h and, i f t h e 
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f o r e i g n company w i s h e s t o e s t a b l i s h i n Greece, t r a n s p o r t a t i o n 

becomes a c o l l a t e r a l a c t i v i t y o f e s t a b l ishmient and any 

r e s t r i c t i o n s t o t h e a c t i v i t i e s o f t h e company w i t h i n t h e h o s t 

c o u n t r y a r e c o n s i d e r e d l i m i t a t i o n s t o i t s f r e e d o m o f 

e s t a b l i s h m e n t . C o n s e q u e n t l y , an a n a l y s i s on c a b o t a g e i s r e l e v a n t 

t o t h i s t h e s i s , as f a r as companies e s t a b l i s h e d i n Greece a r e 

c o n c e r n e d . 

B e f o r e c o n s i d e r i n g t h e r e l e v a n t EC r e g u l a t i o n s , i t s h o u l d 

be n o t e d t h a t t h e i s s u e o f c a b o t a g e was b r o u g h t t o l i g h t by a 

d e c i s i o n o f t h e ECJ [ 6 9 ] , where i t was c o n c l u d e d t h a t t h e 

C o u n c i l had f a i l e d t o s e c u r e t h e f r e e d o m t o p r o v i d e s e r v i c e s as 

r e g a r d s i n t e r n a t i o n a l t r a n s p o r t and t o deter.mine t h e c o n d i t i o n s 

u n d e r w h i c h n o n - r e s i d e n t c a r r i e r s may o p e r a t e t r a n s p o r t s e r v i c e s 

w i t h i n member s t a t e s . I n s p i t e o f t h e a p p a r e n t a m . b i g u i t y o f t h i s 

d e c l a r a t i o n [ 7 0 ] , one t h i n g became c l e a r : i m m e d i a t e measures 

s h o u l d be t a k e n f o r t h e g r a d u a l a b o l i t i o n o f a l l l i m i t a t i o n 

c o n c e r n i n g c a b o t a g e . 

I n one o f t h e f i r s t o f f i c i a l EC t e x t s r e f e r r i n g t o t h i s 

i s s u e [ 7 1 ] , c a b o t a g e i s d e f i n e d as " t h e c a r r i a g e o f p a s s e n g e r s 

o r goods by sea b e t w e e n any p o r t i n a member s t a t e i n c l u d i n g 

o v e r s e a s t e r r i t o r i e s o f t h a t s t a t e " [ A r t 2 , p a r . l o f t h e p r o p o s e d 

R e g u l a t i o n on t h e a p p l i c a t i o n o f t h e f r e e d o m t o p r o v i d e s e r v i c e s 

i n m a r i t i m e t r a n s p o r t ] . T h i s p r o p o s e d R e g u l a t i o n s t i p u l a t e d t h a t 

any r e s t r i c t i o n t o t h e above a c t i v i t i e s must be a b o l i s h e d " t e n 

y e a r s a f t e r t h e a d o p t i o n o f t h i s r e g u l a t i o n " [ A r t . l , p a r . 2 ] 

w h i c h was t o e n t e r i n t o f o r c e on 1.7.1986 [ A r t . 1 1 ] . 

However, A r t . l o f a p r o p o s a l o f t h e Commission f o r a 
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r e l e v a n t r e g u l a t i o n [ 7 2 ] s t a t e s t h a t c a b o t a g e i s t o be 

l i b e r a l i z e d by 1.1.1988. T h i s s t i p u l a t i o n i s a p p l i c a b l e t o 

t r a n s p o r t e r s u n d e r t h e f o l l o w i n g f o u r c o n d i t i o n s : 

a. t h e t r a n s p o r t e r i s e s t a b l i s h e d i n a member s t a t e under 

t h e law o f t h a t s t a t e [ A r t . l ] ; 

b. t h e t r a n s p o r t e r has t h e r i g h t t o e x e c u t e i n t e r n a t i o n a l 

t r a n s p o r t a t i o n o f goods o r p a s s e n g e r s w i t h i n h i s s t a t e o f e s t a b -

1 i shment [ A r t . 1 ] ; 

c. t h e t r a n s p o r t e r o r t h e owner o f t h e s h i p must be n a t i o ­

n a l s o f a member s t a t e [ A . r t . 2 , p a r . l ] ; and 

d. t h e t r a n s p o r t e r ' s company must be d i r e c t e d by EC n a t i o ­

n a l s and t h e m a j o r i t y o f i t s s h a r e s must b e l o n g t o EC n a t i o n a l s 

[ A r t . 2 , p a r . l ] . I t s h o u l d be n o t e d t h a t t h e p r o p o s a l was 

m o d i f i e d i n 16.12.1986, COM(86)7 44 f i n a l , i n o r d e r t o i n c l u d e 

m a r i t i m e c o m p a n i e s w h i c h , a l t h o u g h e s t a b l i s h e d o u t s i d e t h e 

Community, were c o n t r o l l e d by EC n a t i o n a l s and owned s h i p s 

r e g i s t e r e d w i t h i n t h e Community. 

The r e g u l a t i o n t h a t f i n a l l y a p p e a r e d i n 22.12.1935, EC No 

4055/986, s t i p u l a t e d t h a t u n i l a t e r a l n a t i o n a l r e s t r i c t i o n s i n 

e x i s t e n c e b e f o r e 1.7.1986 on " t h e c a r r i a g e o f c e r t a i n goods 

w h o l l y o r p a r t l y r e s e r v e d f o r v e s s e l s f l y i n g t h e n a t i o n a l f l a g " 

must be a b o l i s h e d by 31.12.1989 [ A - r t . 2 ] . 

However, t h r e e months a f t e r t h e supposed a b o l i t i o n o f a l l 

r e s t r i c t i o n s r e l a t e d t o c a b o t a g e and i n v i e w o f t h e f a c t t h a t no 

r e a l p r o g r e s s i n t h i s m a t t e r has been made by t h e n a t i o n a l 

l e g i s l a t u r e s , i t was f e l t t h a t u n t i l t h e n t h e Community " l a c k e d 

c o h e r e n t and c o m p r e h e n s i v e p o l i c y f o r t h e m a r i t i m e t r a n s p o r t 
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s e c t o r " [ 7 3 ] . A c c o r d i n g t o t h i s p r o p o s a l . R e g u l a t i o n 4055/86 

marke d o n l y t h e f i r s t s t a g e o f a common s h i p p i n g p o l i c y , b u t was 

i n a d e q u a t e as f a r as t h e f i n a l d e f i n i t i o n o f a Community 

s h i p o w n e r [ 7 4 ] and c a b o t a g e [ 7 5 ] were c o n c e r n e d . I f t h e p e r i o d 

b e t w e e n 1985 and 1990 was c o n s i d e r e d t h e f i r s t s t a g e i n t h e 

e v o l u t i o n o f EC l e g i s l a t i o n on c a b o t a g e , t h e p e r i o d between 1990 

and November 1991 c o u l d be c o n s i d e r e d as t h e second s t a g e , where 

EC o f f i c i a l s r e a l i z e d t h e i m p o r t a n c e o f m a r i t i m e t r a n s p o r t f o r 

t h e e c o n o m i e s o f t h e Community and s t a r t e d p r e s s u r i n g EC member 

s t a t e s t o w a r d s l i b e r a l i z a t i o n o f t r a n s p o r t [ 7 6 ] . The t h i r d and 

l a s t p e r i o d (December 1991 t i l l t h e p r e s e n t d a y) i s 

c h a r a c t e r i z e d by t h e agreement o f mem.ber s t a t e s and EC o f f i c i a l s 

t o f i n a l l y a b o l i s h a l l r e l e v a n t l i m i t a t i o n s . 

The b e g i n n i n g o f t h i s t h i r d s t a g e was marked by t h e 

e n a c t m e n t o f C o u n c i l R e g u l a t i o n (EEC) No 3921/1991 o f 16.12.1951 

on c a b o t a g e . The r e g u l a t i o n d e f i n e s c a b o t a g e as t h e " c a r r i a g e o f 

t h e n a t i o n a l t r a n s p o r t o f goods o r p e r s o n s by i n l a n d w a t e r w a y 

f o r h i r e o r r e w a r d i n a member s t a t e " i n w h i c h t h e t r a n s p o r t e r 

i s n o t e s t a b l i s h e d [ A r t i c l e 1 ] . Under t h i s r e g u l a t i o n c a b o t a g e 

i s f u l l y l i b e r a l i z e d by 1.1.1993. F o r e i g n m a r i t i m e companies a r e 

s u b j e c t t o R e g u l a t i o n 3921/1991 i f t h e y f u l f i l t h e f o l l o w i n g 

f o u r c o n d i t i o n s : 

a. t h e t r a n s p o r t e r i s e s t a b l i s h e d i n an EC mem.ber s t a t e ; 

b. where a p p r o p r i a t e , he i s e n t i t l e d t h e r e t o c a r r y o u t 

t r a n s p o r t by i n l a n d w a t e r w a y ; 

c. t h e r e l e v a n t company has i t s r e g i s t e r e d p l a c e i n t h e EC; 

and' 
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d. t h e m a j o r i t y o f t h e s h a r e h o l d e r s a r e EC n a t i o n a l s . 

The q u e s t i o n a r i s i n g a t t h i s p o i n t i s w h e t h e r Greece has 

v i o l a t e d C o u n c i l R e g u l a t i o n 3 9 5 1 / 1 9 9 1 , s i n c e Greek law 959/1979 

has n o t y e t been m o d i f i e d . A l t h o u g h t h e r e a s o n s b e h i n d i t s 

r e p e a t e d and c a t e g o r i c a l r e f u s a l t o a b o l i s h t h i s law a r e o b v i o u s 

[ 7 7 ] , Greece has t r i e d t o j u s t i f y i t s n e g a t i v e p o s i t i o n on t h e 

i s s u e by s a y i n g t h a t c a b o t a g e p l a y s an i m p o r t a n t r o l e i n 

m a i n t a i n i n g i t s n a t i o n a l s e c u r i t y [ 7 8 ] , and t h a t t r a n s p o r t 

b e t w e e n t h e m a i n l a n d and c e r t a i n i s o l a t e d i s l a n d s s h o u l d be 

t r e a t e d as work n e c e s s a r y t o p u b l i c i n t e r e s t [ 7 9 ] . T h e r e f o r e , 

t h e r e l e v a n t a c t i v i t i e s s h o u l d be exempted f r o m t h e a p p l i c a t i o n 

o f t h e r e g u l a t i o n s o f t h e T r e a t y o f Rome on t h e f r e e d o m o f 

e s t a b l i s h m e n t . I n s p i t e o f t h e f a c t t h a t t h e s e j u s t i f i c a t i o n s 

l a c k t h e o r e t i c a l and p r a c t i c a l v a l u e ( s i n c e p u b l i c s e c u r i t y and 

p u b l i c i n t e r e s t s h o u l d be i n t e r p r e t e d a c c o r d i n g t o Community and 

n o t n a t i o n a l n o t i o n s ) , Greece can n o t be a c c used o f b r e a c h i n g 

t h e r e l e v a n t EC l a w s , a t l e a s t n o t b e f o r e i . 1 . 1 9 9 3 [ 3 0 ] . 

However, even a f t e r t h i s d a t e , Greece has no l e g a l o b l i g a t i o n t o 

m o d i f y i t s p r e s e n t l e g i s l a t i o n as f a r as c o a s t i n g c a b o t a g e , i . e . 

t r a n s p o r t f r o m m a i n l a n d t o i s l a n d s o r betvv-een i s l a n d s , i s 

c o n c e r n e d , s i n c e t h e C o u n c i l , t o t h e r e l i e f o f t h e Greek p u b l i c 

[ 8 1 ] has d e c i d e d t o exempt Greece f r o m t h e a p p l i c a t i o n o f EC 

r e g u l a t i o n s on c o a s t i n g c a b o t a g e t i l l 1.1.2004 [ 8 2 ] . However, 

t r a n s p o r t by f r e i g h t e r s h i p s between m a i n l a n d p o r t s i s 

l i b e r a l i z e d by 1.1.1993, a l t h o u g h t h i s s t i p u l a t i o n does n o t 

a p p l y t o s h i p s o f t o t a l t o n n a g e u n d e r 650 and s h i p s c a r r y i n g 

p e t r o l e u m and d r i n k a b l e w a t e r . C r u i s i n g f r o m m a i n l a n d t o 
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m a i n l a n d w i t h o u t m o o r i n g i n i s l a n d s i . e . c r u i s i n g f r o m P i r e u s t o 

T h e s s a l o n i k i , i s l i b e r a l i z e d by 1995. 

C o n s e q u e n t l y , i t can be s t a t e d t h a t a l t h o u g h Greek laws on 

c a b o t a g e v i o l a t e t h e T r e a t y o f Rome on t h e companies' f r e e d o m o f 

e s t a b l i s h m e n t , a t p r e s e n t Greece has no l e g a l o b l i g a t i o n t o 

m o d i f y them as f a r as c r u i s i n g f r o m m a i n l a n d t o m a i n l a n d and 

c o a s t a l c a b o t a g e a r e c o n c e r n e d . However, Greece s h o u l d 

l i b e r a l i z e t r a n s p o r t o f f r e i g h t e r s h i p s between m a i n l a n d p o r t s 

by 1.1.1993 as f a r as s h i p s f l y i n g t h e f l a g o f EC member s t a t e s 

a r e c o n c e r n e d . However, because o f Greece's r e l u c t a n c e t o 

i m p l e m e n t EC laws i n g e n e r a l and e s p e c i a l l y on c a b o t a g e and i n 

v i e w o f t h e f a c t t h a t t i l l now no such law has bean passed i n 

Greece, t h e Greek g o v e r n m e n t ' s w i l l i n g n e s s t o a p p l y t h e r e l e v a n t 

EC l e g i s l a t i o n i s q u e s t i o n a b l e . 

C o n c l u s i o n s 

T h i s a n a l y s i s o f Greek law on t h e e s t a b l i s h m e n t o f f o r e i g n 

m a r i t i m e p u b l i c l i m i t e d companies i n Greece has shown t h a t 

f o r e i g n c ompanies may chose between t h e f o l l o w i n g t h r e e f o r m s of 

es t a b l i shment: 

a. b r a n c h o r a g e n c y under Law 2190/1920; 

b. b r a n c h o r a g e n c y u n d e r Law 378/63 as supplem.ented by 

Laws 27/1975, 814/1978, 1329/1990 and 791/78; and 

c. s u b s i d i a r y u n d e r Law 2190/1920. 

Law 2190/1920 r e g u l a t i n g t h e l e g a l s t a t u s o f a l l k i n d s o f 

p u b l i c companies l i m i t e d by s h a r e s i n Greece i s t h e b a s i c 
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l e g i s l a t i v e t e x t r e g u l a t i n g t h e e s t a b l i s h m e n t o f m a r i t i m e 

c o m p a n i e s o f t h i s t y p e . A r t i c l e 50 o f Law 2190/1920 p r o v i d e s 

t h a t t h e f o r e i g n company, i n o r d e r t o have t h e l e g a l r i g h t t o 

e s t a b l i s h i n Greece u n d e r t h i s Law, must f u l f i l t h e f o l l o w i n g 

c o n d i t i o n s : 

a. i t must have t h e r i g h t t o f u n c t i o n l e g a l l y i n Greece, 

i . e . i t must be r e c o g n i z e d as a l e g a l e n t i t y ( t h i s c o n d i t i o - . i 

l a c k s p r a c t i c a l v a l u e , s i n c e t h e Greek l e g a l s y s t e m r e c o g n i z e s 

a l l l e g a l e n t i t i e s i p s o jure): 

b. i t must be c o n s i d e r e d f o r e i g n ; 

c. i t must be c h a r a c t e r i z e d as p u b l i c l i m i t e d by s h a r e s ; 

d. i t must s u b m i t t o t h e r e s p e c t i v e a u t h o r i t i e s a c c c y o f 

t h e r e p r e s e n t a t i o n document r a t i f i e d by t h e r e s p e c t i v e Greek 

C o n s u l a t e ( i n c l u d i n g : t h e a p p o i n t m e n t o f a Greek r e p r e s e n t a t i v e 

o r a g e n t and a p e r s o n a u t h o r i z e d t o a c c e p t s e r v i c e o f documents, 

t h e y e a r o f t h e company's f o u n d a t i o n and t h e names o f t h e 

company's r e p r e s e n t a t i v e s a t i t s s e a t ) . 

Law 387/57 ( m o d i f i e d and s u p p l e m e n t e d by Laws 27/7 5, 314/ 

78, 1829/90 and 791/78) s t i p u l a t e s t h a t t h e c o n d i t i o n s f o r t h e 

e s t a b l i s h m e n t o f f o r e i g n m a r i t i m e companies un d e r i t s p r o v i s i o n s 

a r e t h e f o l l o w i n g : 

a. t h e f o r e i g n company may b e l o n g t o any t y p e o r form., but 

must be f u n c t i o n i n g l e g a l l y a t i t s s e a t ; 

b. t h e Greek e s t a b l i s h m e n t must be e x c l u s i v e l y engaged w i t h 

b u s i n e s s o u t o f t h e b o u n d a r i e s o f Greece; 

c. i t must s u b m i t t o t h e r e s p e c t i v e Greek a u t h o r i t i e s a 

p e t i t i o n i n c l u d i n g : t h e d e c l a r a t i o n o f i t s n a t i o n a l i t y , t h e t y p e 



170-

under which i t i s f u n c t i o n i n g at i t s seat, a d e s c r i p t i o n of i t s 

a c t i v i t i e s and the name of the a d m i n i s t r a t o r of the Greek branch 

or agency; and 

d. i t must a l s o submit a s u r e t y s h i p docum.ent e i t h e r by the 

f o r e i g n company i t s e l f or by a r e c o g n i z e d bank. 

A c c o r d i n g t o A r t i c l e 42 of Law 2190/1920, f o r e i g n m a r i t i m e 

p u b l i c companies l i m i t e d by shares may e s t a b l i s h a s u b s i d i a r y 

company, i f they f o i l o v v the f o l l o w i n g f o u r stages: 

a. a d o p t i o n o f the company's A r t i c l e s of A s s o c i a t i o n ; 

b. s u b s c r i p t i o n of share c a p i t a l ; 

c. a d m i n i s t r a t i v e a u t h o r i z a t i o n ; and 

d. f u l f i l m e n t of p u b l i c a t i o n r e q u i r e m e n t s . 

A n a l y s i s of the form.al c o n d i t i o n s set by Greek law f o r the 

f o u n d a t i o n of branches, agencies or s u b s i d i a r i e s of f o r e i g n 

m a r i t i m e companies i n Greece r e v e a l s t h a t Greek law sets o n l y 

a d m i n i s t r a t i v e requirem.ents, which do not v i o l a t e the companies' 

freedom of e s t a b l i s h m e n t . However, the p i c t u r e changes 

d r a m a t i c a l l y when we look f u r t h e r i n t o the a c t i v i t i e s t h a t these 

com.panies are a l l o w e d t o persue w i t h i n the boundaries of Greece. 

There are r e s t r i c t i o n s c o n c e r n i n g the a c q u i s i t i o n of shares i n 

" s h i p p i n g companies". Since f o r e i g n companies are p r o h i b i t e d 

f r o m possessing more t h a t 50% of such companies, they can not 

own, i n h e r i t or l e g a l l y c o n t r o l them. 

More i m p o r t a n t l y , f o r e i g n companies are p r o h i b i t e d from 

owning Greek v e s s e l s , s i n c e the a c q u i s i t i o n of Greek ships by 

f o r e i g n persons h o l d i n g a percentage h i g h e r than 50% leads to 

the s h i p ' s lo s s of i t s Greek n a t i o n a l i t y . A l t h o u g h the loss of 
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the s h i p ' s n a t i o n a l i t y may not seem i m p o r t a n t , the e x c l u s i v e 

p r i v i l e g e s g r a n t e d t o shi p s f l y i n g the Greek f l a g renders the 

e s t a b l i s h m e n t of f o r e i g n companies i n Greece r a t h e r p o i n t l e s s . 

Indeed, s i n c e f o r e i g n s h i p s are p r o h i b i t e d from t r a n s p o r t i n g 

goods and passengers between Greek p o r t s b o t h on the mainland 

and i s l a n d s , the o n l y a c t i v i t y p e r m i t t e d t o f o r e i g n ships i s to 

o p e r a t e from f o r e i g n p o r t s t o Greek p o r t s and v i c e - versa. I f 

t h i s i s the case, however, one r e a l l y has t o wonder, i f t h e r e i s 

any need f o r the company's e s t a b l i s h m e n t i n Greece. Then a g a i n , 

maybe the aim of the r e s t r i c t i v e Greek laws i s e x a c t l y tl-iat : to 

pr e v e n t the e s t a b l i s h m e n t of f o r e i g n m a r i t i m e companies, so as 

t o p r o t e c t the domestic companies. 

Law 959/1979 on the " s h i p p i n g company" c o n s t i t u t e s a 

c i r c u m v e n t i o n of the T r e a t y of Rome, s i n c e i t i n t r o d u c e s a 

p r o f o u n d d i scr im.inat i o n of f o r e i g n a g a i n s t domestic persons. 

A l t h o u g h the need f o r t h i s m o d i f i c a t i o n i s undoubted, at l e a s t 

as f a r as EC n a t i o n a l s are concerned, the o v e r a l l s t a t u s of 

f o r e i g n m a r i t i m e companies i n Greece abates i t s p r a c t i c a l 

i n t e r e s t . I f an EC company i s p e r m i t t e d t o p a r t i c i p a t e i n a 

s h i p p i n g company i n a percentage h i g h e r than 50%, the company 

would be l e d t o d i s s o l u t i o n , s i n c e the company's s h i p s ( a l o n g 

w i t h t h e i r Greek n a t i o n a l i t y ) s h a l l lose t h e i r r i g h t t o conduct 

t r a n s p o r t w i t h i n Greece. Thus, the key t o m a r i t i m e companies' 

f r e e e s t a b l i s h m e n t l i e s i n the a b o l i t i o n of r e s t r i c t i o n s 

c o n c e r n i n g cabotage ( r e g u l a t e d i n Greece by Law 6059/34). We 

have a l r e a d y seen t h a t cabotage has been g r a d u a l l y l i b e r a l i z e d . 

The f i r s t o p e r a t i o n t o be l i b e r a l i z e d was t r a n s p o r t between 
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m a i n l a n d p o r t s conducted by f r e i g h t e r s h i p s . Although the 

l i b e r a l i z a t i o n was t o have taken place by 1.1.1993, n o t h i n g has 

yet been done by the Greek government. I n view of the amount of 

time r e q u i r e d f o r m o d i f i c a t i o n of Greek laws and the 

s l u g g i s h n e s s of t h e Greek l e g i s l a t i v e machine, the a b o l i t i o n of 

cabotage (even p a r t i a l l y ) i s not l i k e l y i n the near f u t u r e . 

Consequently, our c o n c l u s i o n on the r e l u c t a n c e of Greece to 

g r a n t freedom of e s t a b l i s h m e n t t o f o r e i g n com.panies has not 

been disproved'. However, the general r e s t r i c t i v e s t a t u s of 

t r a n s p o r t w i t h i n the EC does not permit u£ t o d e c l a r e t h a t our 

c o n c l u s i o n was indeed j u s t i f i e d . 
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FOOTNOTES 

[ 1 ] I n h i s speech of 1936 "Shipping and the S o c i e t y " , the 
V i c e - P r e s i d e n t of the Greek Chamber of S h i p p i n g Mr Lanaras, 
P i c . and L t d . A s s o c i a t i o n Report, 1936, volume 1601, p.3-5, 
noted t he advantages from s h i p p i n g f o r Greece (one of the 
l a r g e s t commercial f l e e t s around the w o r l d and c e r t a i n l y the 
l a r g e s t w i t h i n t he EC) which a r e : 

a. m a r i t i m e exchange ( c o v e r i n g an i m p o r t a n t percentage of 
the balance of f o r e i g n payments of the c o u n t r y - i n 1984 being 
20,45%, i n 1985 15,5%); 

b. the number workers i n ships (about 100,000) and ma r i t i m e 
companies (100,000), which "around 1.000.000 people, 1/10 of the 
Greek p o p u l a t i o n l i v e on Greek s h i p s " ; and 

c. imp o r t of f o r e i g n exchange and know-how. 
I n t he P r e l i m i n a r y Report of Law 39/67 i t i s s t a t e d t h a t 

Greece c o u l d now p l a y the r o l e of host c o u n t r y t o companies, 
which ( h a v i n g e s t a b l i s h e d i n Lebanon and i m p o r t i n g more than 
$80-100 m i l l i o n ) f a c e d the Middle East c r i s i s and were 
i n t e r e s t e d i n e s t a b l i s h i n g i n a c o u n t r y l o c a t e d near t h e i r 
p r e v i o u s e s t a b l i s h m e n t and s i m u l t a n e o u s l y away from the war. 

The same e s t i m a t i o n l e d t o Law 37 8/63. I n A r t i c l e 2 of i t s 
P r e l i m i n a r y Report i t i s s t a t e d t h a t t h i s Law was m.eant to 
supplement Law 89/67, as m a r i t i m e companies have s p e c i a l 
problems and t h e r e f o r e need s p e c i a l r e g u l a t i o n . 

[ 2 ] Greek l e g i s l a t o r never enacted s p e c i a l p r o v i s i o n s on 
m a r i t i m e p u b l i c l i m i t e d companies. The r e l e v a n t laws apply to 
a l l forms of f o r e i g n m a r i t i m e companies, 

[ 3 ] B e f o r e Law 378/68 was enacted, m a r i t i m e comioanies were 
e s t a b l i s h e d i n Greece under Law 89/67. However, o n l y one year 
a f t e r the i m p l e m e n t a t i o n of Law 89/67, the d i c t a t o r s h i p 
r e a l i s i n g the i m p o r t a n t r o l e t h a t m a r i t i m e companies c o u l d p l a y 
i n the d e v e l o p i n g Greek economy and i n a t t r a c t i n g f o r e i g n 
m a r i t i m e companies to Greece ( i n order t o s t r e n g t h e n both the 
Greek economy and i t s i n t e r n a l propaganda) passed Law 378/1963. 
S p a r t i o t i s , " M a r i t i m e companies under Law 89/67" (1989, 
Unpublished, L i b r a r y of the Athens Bar A s s o c i a t i o n ) , p.61 notes 
t h a t two d i f f e r e n t o p i n i o n s on the s u b j e c t i o n of m a r i t i m e 
companies t o Law 89/67 were expressed. Both o p i n i o n s agree t h a t 
m a r i t i m e companies can be con s i d e r e d as "comjnercia 1 / i n d u s t r i a 1" . 
The p o i n t of d e p a r t u r e i s the exact d e t e r m i n a t i o n of 
"commercial" or " i n d u s t r i a l " . ' 

I n A r t i c l e 2 of the P r e l i m i n a r y Report of Law 378/68 i t i s 
s t a t e d t h a t t h i s law was necessary, because m a r i t i m e companies 
have d i f f e r e n t problems from commercial ones and Law 89/67 d i d 
not have the power t o e i t h e r c r e a t e the s u i t a b l e environm.ent f o r 
m a r i t i m e companies o r p r o v i d e s o l u t i o n s f o r t h e i r problems and 
s p e c i a l needs. Moreover, i t was b e l i e v e d t h a t f o r e i g n m a r i t i m e 
companies would not e s t a b l i s h i n Greece, i f the issue of t h e i r 
s u b j e c t i o n ( o r n o t ) under Law 89/67 was not c a t e g o r i c a l l y 
r e s o l v e d . 

[ 4 ] As Vavaretos i n The Greek 1968 Constitution (1968, Sak-
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k o u l a s , Athens, p.100, notes t h a t A r t i c l e 23 of the 1968 
" C o n s t i t u t i o n " a i m i n g t o a t t r a c t f o r e i g n c a p i t a l , p r o h i b i t s the 
m o d i f i c a t i o n -and c o n s e q u e n t l y the a b o l i t i o n - of Law 373/63. A 
m o d i f i c a t i o n i s a l l o w e d o n l y f o r the o f f e r of more p r o t e c t i o n 
than the one g i v e n by Laws 89/67 and 378/68. 

Megglidou, o p . c i t . , p.207, notes t h a t : " t h i s c o n s t i t u t i o n a l 
r e g u l a t i o n was d i c t a t e d by the g r e a t importance of the above two 
laws f o r the f i n a n c i a l p r o g r e s s of the Greek s t a t e " . 

[ 5 ] For the f u l l t e x t of Law 373/68, see appendix 5. 

[ 6 ] I n the t e x t o f the law t h e r e i s no p r o v i s i o n f o r the 
e s t a b l i s h m e n t of more than one o f f i c e of f o r e i g n m a r i t i m e 
com.panies. The i s s u e was r e s o l v e d by the a f f i r m i a t i v e o p i n i o n of 
the M i n i s t r y of Commercial Sh i p p i n g and the Service of P r i v a t e 
Investment of the M i n i s t r y o f C o o r d i n a t i o n i n 1977, which agreed 
t h a t the e s t a b l i s h m e n t of more than one branch was l e g a l . The 
M i n i s t r y o f C o o r d i n a t i o n found no n e c e s s i t y f o r a c a t e g o r i c a l 
r e s o l u t i o n of the is s u e w i t h a r e l e v a n t M i n i s t e r i a l D e c i s i o n (as 
proposed by the M i n i s t r y of Commercial Shipping) and added t h a t 
f o r e i g n companies w i t h more than one e s t a b l i shm.ent i n Greece 
should i n f o r m the M i n i s t r y of C o o r d i n a t i o n w i t h i n 15 days. 

See S p a r t i o t i s , o p . c i t . , p.127. 

[ 7 ] The Legal O p i n i o n of the Legal C o u n c i l of the S t a t e 
1309/1970 p r o v i d e s t h a t " o f f i c e s of s u p e r v i s i o n " by companies 
a l r e a d y e s t a b l i s h e d i n Greece are s u b j e c t t o Laws 89/67 and 
378/68. As many f o r e i g n companies w i t h comimercial a c t i v i t y 
w o r l d w i d e f e l t t h e need of c l o s e r s u p e r v i s i o n of t h e i r a f f a i r s 
i n the M e d i t e r r a n e a n and the Middle East, the Legal C o u n c i l of 
the S t a t e s t i p u l a t e d t h a t they must be a l l o w e d t o e x e r c i s e t h a t 
a c t i v i t y , even i f they had a l r e a d y e s t a b l i s h e d a branch w i t h i n 
Greece. However, p e r m i s s i o n f o r e s t a b l i s h m e n t ".must be g i v e n 
w i t h c a u t i o n and o n l y i f the o f f i c e serves the t r u e need of the 
company t o s u p e r v i s e i t s a c t i v i t i e s not o n l y i n Greece, but i n a 
w i d e r g e o g r a p h i c a l r e g i o n " . 

[ 3 ] The d e t a i l s on the company's a p p l i c a t i o n are determined 
i n the 53101/4/73 J o i n t D e c i s i o n of the M i n i s t e r s of 
C o o r d i n a t i o n , of Finance and of Commercial S h i p p i n g . I t i s sub­
m i t t e d t o the Department of M a r i t i m e S u b s t r u c t u r e of the 
M i n i s t r y o f Commercial S h i p p i n g and i t i n c l u d e s "the p r e c i s e 
name, r e g i s t e r e d o f f i c e and n a t i o n a l i t y , the type of the co.mpany 
and i t s a c t i v i t i e s i n i t s s e a t , the form of i t s e s t a b l i s h m e n t i n 
Greece (Branch or O f f i c e of the Company), the p r e c i s e s u b j e c t of 
i t s a c t i v i t i e s i n Greece, and i t s r e p r e s e n t a t i v e i n Greece". 

Moreover, a c c o r d i n g t o the same M i n i s t e r i a l D e c i s i o n , the 
company must submit the f o l l o w i n g documents: 

a. a copy of the A r t i c l e s of A s s o c i a t i o n and i t s o f f i c i a l 
t r a n s l a t i o n i n Greek; 

b. a copy of the Minutes of the company's C o u n c i l of D i r e c ­
t o r s which i n c l u d e s the d e c i s i o n f o r the e s t a b l i s h m e n t ; 

c. a c e r t i f i c a t e f rom the r e l e v a n t a u t h o r i t y of the c o u n t r y 
of t h e company's s e a t , s t a t i n g t h a t the company e x i s t s 
and f u n c t i o n s l e g a l l y at i t s seat; 
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d. a d e c l a r a t i o n of the company's r e p r e s e n t a t i v e i n Greece, 
s t a t i n g t h a t he accepts h i s appointment, t h a t the compa­
ny's a c t i v i t i e s are a l l o w e d i n Greece and the names and 
f l a g s of the company's s h i p s ( i f a n y ) . 

[ 9 ] One of the c o n d i t i o n s set i n d i r e c t l y f o r the 
e s t a b l i s h m e n t of f o r e i g n companies i n Greece under Law 89/67 was 
the appointment of a person a u t h o r i s e d t o accept s e r v i c e of 
documents. This appointment should a l s o be made by m a r i t i m e 
companies under Law 378/68. As the Supreme Court 1927/1985 
s t a t e s , " the appointment of an a t t o r n e y a u t h o r i z e d t o accept 
s e r v i c e o f documents, who l i v e s permanently i n the seat of the 
c o u r t i s necessary and must be signed e i t h e r by the l e g a l 
r e p r e s e n t a t i v e of the m a r i t i m e company or by h i s r e p r e s e n t a t i v e , 
who must n e c e s s a r i l y possess a document of a s p e c i a l act of 
procurement". 

[ 1 0 ] C.Rokas, o p . c i t . , pp.32-33, notes t h a t a c c o r d i n g t o 
A r t . 1 of the Greek Code of P r i v a t e M a r i t i m e Law a " s h i p " i s 
every o b j e c t w i t h the f o l l o w i n g c h a r a c t e r i s t i c s : 

a. v e s s e l ( h o l l o w o b j e c t of any shape); 
b. t h a t can move by i t s e l f ( w i t h an engine, s a i l s e t c . ) ; 
c. t h a t can move on the sea ( t h a t means on any k i n d of sea, 

such as l a k e s , oceans, seas, p o r t s , open sea e t c . ) . 
[ 1 1 ] The branch or o f f i c e of a f o r e i g n company i s not a 

l e g a l e n t i t y . As 50/85 P i r e u s Court of Appeal notes, the o f f i c e 
o r branch o f f o r e i g n m a r i t i m e companies e s t a b l i s h e d i n Greece 
under Laws 89/67 and 378/63 i s n e i t h e r a person ( n a t u r a l or 
l e g a l ) nor an a s s o c i a t i o n of persons. Only the f o r e i g n company 
i s a l e g a l e n t i t y . However, the branch can sue or be sued i n the 
c o u r t s of the s t a t e where i t i s l o c a t e d , i f the d i s p u t e concerns 
an a c t i v i t y of the branch i t s e l f . 

[ 1 2 ] Deloukas i n The comv.ercia 1 enterprise and its protec­
tion (1977, Sakkouias, Athens) pp.26-27, notes t h a t the branch 
i s a secondary e s t a b l i s h m e n t of an e n t e r p r i s e , t h a t has l i m i t e d 
a d m i n i s t r a t i v e independence from the main o f f i c e . The branch 
does not have i t s own l e g a l p e r s o n a l i t y and can not sue a t h i r d 
p a r t y on b e h a l f of the branch i t s e l f . 

A l s o see Supreme Court 219/54, Pi r e u s Court of F i r s t 
I n s t a n c e 3553/54 and L a r i s s a Court of Appeal 149/1955, 

[ 1 3 ] Law 373/68 does not e x p r e s s e l y govern the e s t a b l i s h ­
ment of agencies, because the l e g i s l a t o r aimed t o a v o i d the 
c o n f u s i o n t h a t the i n c l u s i o n of the word "agency" i n a law on 
m a r i t i m e companies c o u l d cause. A c c o r d i n g t o Deloukas, i b i d , 
p.24, agency of an e n t e r p r i s e can be: 

a. o f f i c e (a company's secondary e s t a b l i s h m e n t ) c o v e r i n g 
o n l y p a r t of the company's a c t i v i t i e s ; or 

b. t r a n s a c t i o n known as m a r i t i m e agency (agreement of two 
p a r t s t h a t t h e f i r s t w i l l p e r f o r m i n t e r m e d i a c y a c t i o n s f o r the 
second, who w i l l be compelled t o pay f o r the above a c t i o n s ) ; see 
L i a k o p o u l o s , "Agency" [1990] EED, p.561; or 

c. e n t e r p r i s e (an independent company) d e a l i n g through 
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agents and r e g u l a t e d by a r t . 2 of the Royal Decree on the 
J u r i s d i c t i o n o f Commercial Courts of 2/4 May 1335). 

As b o t h agencies are r e l a t e d t o m.aritime companies, f o r 
obvious reasons r e f e r e n c e of the term was avoided. However, the 
agencies of f o r e i g n companies w i s h i n g t o e s t a b l i s h i n Greece are 
s u b j e c t e d t o Law 378/68. 

[ 1 4 ] D e c i s i o n 50/85 of the Pir e u s Court of Appeal e x p r e s s l y 
p r o v i d e s t h a t " n e i t h e r the company nor i t s branch may perform 
any o t h e r a c t i v i t y w i t h i n the boundaries of Greece, than 
s u p e r v i s i o n of the approaching of the shi p s r e p r e s e n t e d , 
a d m i n i s t e r e d or e x p l o i t e d by the company, i n Greek p o r t s . " 

[ 1 5 ] The t a x a t i o n r e l e a s e under Laws 89/57 and 378/63 cover 
the p r o f i t s of t h e f o r e i g n companies gained e x c l u s i v e l y by the 
performance of these a c t i v i t i e s . See S p a r t i o t i s , i b i d , pp.24/25. 

[ 1 6 ] The M i n i s t e r i a l D e c i s i o n i s p u b l i s h e d i n the Volume of 
Developmental A c t i o n s and T r a n s a c t i o n s (T.A.P.S.) of the Govern­
ment Gazette. One of the b u r e a u c r a t i c problems of the e s c a b i i s h -
ment of f o r e i g n companies i n Greece i s the delay i n the c i r c u ­
l a t i o n of the r e l e v a n t Issue of the Gazette. This may delay the 
l e g a l e s t a b l i s h m e n t of the companies f o r months. A f t e r the "Pic. 
and L t d . A s s o c i a t i o n Report" [ 1986 ] volum.e 1599, p. 19, su b m i t t e d 
a memorandum t o the r e s p e c t i v e M i n i s t e r of Presidency the issue 
was r e s o l v e d : the i n t e r e s t e d p a r t i e s can r e c e i v e a c e r t i f i c a t e 
by the Government Gazette Service and are a b l e t o e s t a b l i s h 
r i g h t a f t e r the p u b l i c a t i o n of the app r o v a l w i t h o u t having to 
w a i t f o r the a c t u a l c i r c u l a t i o n of the p u b l i c a t i o n . 

[ 1 7 ] The Legal O p i n i o n of the Legal Council of the S t a t e 
r e g u l a t e s t h a t t he f o r f e i t of the s u r e t y s h i p i s o b l i g a t o r y i n 
case of the v i o l a t i o n s of the law. This means, t h a t the 
r e s p e c t i v e a u t h o r i t i e s do not have the o p t i o n of not demanding 
the f o r f e i t . I f such an omission takes p l a c e , they can be 
charged w i t h breach of d u t y . 

[ 1 8 ] P i r e u s Single-member Court of F i r s t I n s t a n c e 1026/86 
r e g u l a t e s t h a t t he bank p r o v i d i n g the document of s u r e t y s h i p has 
the r i g h t t o deny payment t o the Greek s t a t e , i f the l a t t e r has 
not f r u i t l e s s l y taken a l l p o s s i b l e l e g a l a c t i o n s f o r the 
s a t i s f a c t i o n of i t s c l a i m s from the company i t s e l f . However, 
t h i s o b j e c t i o n would not be a d m i s s i b l e i n the Greek Courts, i f 
i t i s obvious t h a t the company i s not i n the p o s i t i o n to s e t t l e 
i t s d e b t s . 

[ 1 9 ] The Legal O p i n i o n of the Legal C o u n c i l of the S t a t e 
200/1969 r e g u l a t e s t h a t t he amount of the s u r e t y s h i p covers a l l 
the v i o l a t i o n s of the laws and the M i n i s t e r i a l D e c i s i o n by a l l 
members of t h e company's s t a f f . The Greek s t a t e i s not e n t i t l e d 
t o compensation equal t o the amount of the s u r e t y s h i p f o r the 
v i o l a t i o n s of every employee of the company. Moreover, the 
s u r e t y s h i p f o r f e i t s i n f a v o u r of the Greek s t a t e even i f the 
s o l i d g u a r a n t o r was unaware of the v i o l a t i o n s . 
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[ 2 0 ] The Legal O p i n i o n of the Legal C o u n c i l of the State 
135/1975 s t i p u l a t e s t h a t the s u r e t y s h i p f o r f e i t s o n l y i n case of 
t h e v i o l a t i o n o f the r e g u l a t i o n s of Law 89/57 and the 
M i n i s t e r i a l D e c i s i o n on issues c o n c e r n i n g the f o l l o w i n g : 

a. the dependence of the branch from the company and i t s 
l a c k of l e g a l p e r s o n a l i t y and s e l f - s u f f i c i e n c y ; 

b. the l e g a l i t y o f the company's a c t i v i t i e s ; 
c. the a c t i v i t i e s of the company, which must take place i n 

a c o u n t r y o t h e r than Greece. 
Only i f the p e r s o n n e l of the company breaks these Laws may 

the Greek s t a t e demand the f o r f e i t of the s u r e t y s h i p . The 
p e r s o n a l and p r i v a t e debts of the d i r e c t o r of the company (even 
t o the Greek s t a t e ) can not be i n t e r p r e t e d as v i o l a t i o n of the 
c o n d i t i o n s f o r the company's e s t a b l i s h m e n t i n Greece. 

[ 2 1 ] A c c o r d i n g t o the Legal Opinion of the Legal Council of 
the S t a t e 84/1980, the Greek a d m i n i s t r a t i o n may not judge 
whether the s u r e t y s h a l l a c t u a l l y f o r f e i t . They s h a l l o n l y 
determine whether the v i o l a t i o n s took place and, i f t h i s i s the 
case, s t a r t t he l e g a l procedure f o r the c o l l e c t i o n of the debts. 

Moreover, a c c o r d i n g t o the Legal O p i n i o n of the Legal 
C o u n c i l of the S t a t e 147/1981 the f o r f e i t u r e of the s u r e t y s h i p 
i s an a d m i n i s t r a t i v e measure. I n order t o prevent the constant 
v i o l a t i o n of the r e l e v a n t l e g a l t e x t s , the a d m i n i s t r a t i o n 
i n f l i c t s a f i n e equal t o the amount of the s u r e t y s h i p . This 
b e i n g the case, the f o r f e i t u r e of the s u r e t y s h i p i s always i n 
the whole amount and not a f r a c t i o n of the sum. 

[ 2 2 ] I t must be s t a t e d here t h a t a f t e r the Prim.e M i n i s t e r ' s 
D e c i s i o n Y 1201/5.10.90 concern i n g the d e t e r m i n a t i o n of the 
Deputy M i n i s t e r o f N a t i o n a l Economy, the M i n i s t e r i a l D e c ision 
a p p r o v i n g the e s t a b l i s h m e n t of f o r e i g n m a r i t i m e companies can be 
taken by the Deputy M i n i s t e r of N a t i o n a l Economy along w i t h the 
M i n i s t e r of M e r c a n t i l e Marine. 

[ 2 3 ] S p a r t i o t i s i n Maritime companies under Law £9/67 (19S9 
U n p u b l i s h e d ) , p.26 p.26, r e f e r s to the b e n e f i t s o f f e r e d by Law 
37 8/68, which are t h e f o l l o w i n g : 

a. " c o n s i d e r a b l e r i s e t o the import of f o r e i g n exchange"; 
b. " t h e r i s e and f l o u r i s h i n g of r e l e v a n t a c t i v i t i e s i n the 

p o r t of P i r e u s " ; 
c. " t h e e s t a b l i s'nm.ent and appearance of many e n t e r p r i s e s 

and o f f i c e s " ; 
d. "the c r e a t i o n of new working p o s t s " ; 
e. " t h e i n t e r n a t i o n a l a c c l a i m of P i r e u s and Greece"; 
f . " the e s t a b l i s h m e n t of branches of f o r e i g n banks and the 

c r e a t i o n of new Greek banks"; and 
g. "the f l o u r i s h i n g of t o u r i s m ". 
[ 2 4 ] See S p a r t i o t i s , i b i d , pp.25-27. 
A l s o n o t e t h a t the t a x b e n e f i t of f o r e i g n m.aritime 

companies e s t a b l i s h e d i n Greece under Laws 378/58, 27/75 as 
m o d i f i e d by Laws 814/78 and 1392/90 i s the complete t a x a t i o n 
r e l e a s e i n f a v o u r of the Greek s t a t e or any o t h e r t h i r d p a r t y on 
the income of these companies d e r i v i n g from i t s business or 
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s e r v i c e s . 
[ 2 5 ] S p a r t i o t i s , o p . c i t . , p.33/34 w r i t e s t h a t the 

p r e v e n t i o n of l a r g e m a r i t i m e companies d e a l i n g w i t h o t h e r 
s h i p p i n g business (such as f r e i g h t brokerage, ' s h i p p i n g or 
i n s u r a n c e agencies) f r o m e s t a b l i s h i n g i n Greece, and the lack of 
c o n f i d e n c e i n the a b i l i t y of Greece t o adopt a s t a b l e s t a t u s f o r 
f o r e i g n m a r i t i m e companies were amongst the most obvious 
n e g a t i v e r e s u l t s of the Law. However, the unexpectedly l a r g e 
i n c r e a s e o f i m p o r t e d exchange and the compulsion of the 
r e l a t i v e l y s m a l l and medium e n t e r p r i s e s t o leave Greece lead to 
the view t h a t Law 27/75 f u l f i l l e d the g e n e r a l purpose of i t s 
implementat i o n . 

I n an attempt t o i n c r e a s e the b e n e f i c i a l e f f e c t s of the 
law, the M i n i s t e r s of C o o r d i n a t i o n , Progra.mming and M e r c a n t i l e 
Marine made an a t t e m p t t o modify i t w i t h the 50141/75 J o i n t 
M i n i s t e r i a l D e c i s i o n , which s t i p u l a t e d t h a t f o r e i g n m a r i t i m e 
companies of any type or form e s t a b l i s h i n g i n Greece have the 
f o l l o w i n g two o b l i g a t i o n s : 

a. submission of a s u r e t y s h i p docum.ent f o r $5,COO; and 
b. import of a t l e a s t $30,000, t o cover the cos t s f o r the 

f u n c t i o n i n g of t h e i r Greek branch. 
T h i s D e c i s i o n p r e s e n t e d v e r y s e r i o u s problems even from the 

v e r y b e g i n n i n g of i t s i m p l e m e n t a t i o n . I t s l e g a l i t y and v a l i d i t y 
were d i s p u t e d , as the r e s p e c t i v e M i n i s t e r s d i d not have a u t h o r i ­
t y t o m o d i f y Laws. Thus, a f t e r the d e p o s i t i o n of a r e l e v a n t 
a p p l i c a t i o n t o the C o u n c i l of the S t a t e , the i n t e r e s t e d p a r t i e s 
succeeded i n a b r o g a t i n g the J o i n t M i n i s t e r i a l D e c i s i o n 50141/75 
w i t h C o u n c i l of the S t a t e Decisions 3586/78 and 3648/78. 
However, because the laws do not determine the minimum l i m i t of 
i m p o r t e d f o r e i g n exchange, the $30,000 minimum set by the M i n i ­
s t e r i a l D e c i s i o n i s u n a u t h o r i z e d and, t h e r e f o r e , v o i d . 

[ 2 6 ] I n the P r e l i m i n a r y Report of the Law the M i n i s t e r 
r e f e r s t o the need f o r m o d i f i c a t i o n of Law 27/75 to c l a r i f y the 
f o l l o w i n g i s s u e s : 

a. the vague d e t e r m i n a t i o n of the exact a c t i v i t y allov;ed tc 
f o r e i g n m a r i t i m e companies i n Greece; and 

b. the d e t e r m i n a t i o n of companies " d e a l i n g w i t h the o f f e r 
of s e r v i c e s t o the s e a f a r e r or Mediterranean s h i p p i n g " . 

The vagueness of the law r a i s e d j u s t i f i a b l e s u s p i c i o n s 
c o n c e r n i n g the c r i t e r i a f o r t'ne governmental p e r m i s s i o n of 
e s t a b l i s h m e n t t o f o r e i g n companies, which c e r t a i n l y d i d not 
promote the Greek commercial p o l i c y a t a time when the o f f i c i a l 
Greek p o s i t i o n made q u i t e c l e a r i t s wish t o a t t r a c t as many 
" s e r i o u s " f o r e i g n m a r i t i m e companies as p o s s i b l e and to promote 
P i r e u s t o one o f . t h e l a r g e s t i n t e r n a t i o n a l p o r t s . 

[ 2 7 ] I n the P r e l i m i n a r y Report of the Law i t was noted t h a t 
the e x i s t i n g law needed supplementation on the issue of the 
s u r e t y s h i p . A f t e r t h e annulment of the M i n i s t e r i a l D e c i s i o n , the 
m a t t e r remained u n r e s o l v e d and s p e c i a l r e g u l a t i o n s were s t i l l 
needed. As o n l y a new law c o u l d modify or supplement Laws 89/67, 
378/68 and 27/75, the Greek l e g i s l a t o r had no o p t i o n but to pass 
a new s p e c i a l law. Hence the enactment of Law 814/73. 
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[ 2 8 ] S p a r t i o t i s , o p . c i t . , p.44 notes t h a t the e x c e p t i o n of 
passenger l i n e r s and the d e t e r m i n a t i o n of the t o t a l weight 
tonnage t o above 1.000, p r a c t i c a l l y r e s u l t s t o the e x c e p t i o n of 
a l l s h i p s o c c u p i e d w i t h i n the boundaries of Greece, because 
passenger s h i p s t r a v e l l i n g w i t h i n the boundaries of Greece are 
c o n s i d e r e d t o be "passenger l i n e r s " and f r e i g h t e r ships of t o t a l 
w e i g h t tonnage above 1.000 are p r o h i b i t e d t o execute conveyances 
w i t h i n Greece [ a r t . 166 of the Code of P u b l i c M a r i t i m e Law]. 

[ 2 9 ] Apart f r o m t he amount of $50,000 imported from each 
f o r e i g n company on a y e a r l y b a s i s , f o r e i g n companies .must import 
f o r e i g n c u r r e n c y , " t o cover t h e i r payments done i n Greece on 
b e h a l f of the company or t h i r d p a r t i e s " [Law 814/78]. . 

[ 3 0 ] A f t e r P r e s i d e n t i a l Decree 831 of 21 J u i y / l i August 
1981 ( p u b l i s h e d i n A' 211 Issue of the Governm.ent Gazette) the 
p e r m i s s i o n of e s t a b l i s h m e n t of f o r e i g n m a r i t i m e companies i s 
i s s u e d by the M i n i s t e r s of C o o r d i n a t i o n and M e r c a n t i l e Marine. 
As the M i n i s t r y of C o o r d i n a t i o n was a b o l i s h e d and i t s a u t h o r i t y 
was t r a n s f e r r e d t o the M i n i s t r y of N a t i o n a l Economy, the Deci­
s i o n s are now i s s u e d by the M i n i s t e r s of N a t i o n a l Economy and 
M e r c a n t i l e Marine. 

[ 3 1 ] Paragraph 4, A r t i c l e 25 of Law 814/78 r e g u l a t e s the 
i s s u e of the s u r e t y s h i p of the company t o the Greek s t a t e . The 
l e g i s l a t o r s e t s o n l y a minimum amount of $5,000 and g i v e s the 
M i n i s t e r s of C o o r d i n a t i o n , Economics and M e r c a n t i l e Marine the 
a u t h o r i z a t i o n t o det e r m i n e the exact amount r e q u i r e d i n each 
case. The M i n i s t e r i a l D e c i s i o n 58101/5/27.11.73 [ I s s u e of the 
Government Gazette 1064 B'/4.12.73] sets the amount of $5,000 
[ i n US d o l l a r s or c o n v e r t e d i n drachmas at the r a t e on the day 
t h a t the s u r e t y s h i p f o r f e i t s ] . This r e g u l a t i o n c r e a t e d a s i m i l a r 
s t a t u s f o r a l l f o r e i g n companies, as f a r as the s u r e t y s h i p was 
concerned. This gave a p r e c i s e s o l u t i o n to the p u b l i c demand f o r 
equal t r e a t m e n t of a l l f o r e i g n companies h a v i n g a l r e a d y 
e s t a b l i s h e d or e s t a b l i s h i n g i n Greece. 

See S p a r t i o t i s , o p . c i t . , p.44. 

[ 3 2 ] A l l d i f f e r e n c e s between the Greek s t a t e and f o r e i g n 
companies d e r i v i n g f r o m t h e . M i n i s t e r i a l D e c i s i o n on the 
company's e s t a b l i s h m e n t i n Greece are r e s o l v e d by a two-member 
Court of A r b i t r a t i o n . Each of the i n t e r e s t e d p a r t i e s has the 
r i g h t t o a p p o i n t one of the two members. I t should be m.entioned 
t h a t t h e r e i s no r e c o r d of any case of a r b i t r a t i o n . 

[ 3 3 ] I n the P r e l i m i n a r y Report of Law 814/78, i t i s noted: 
"The s t a b i l i t y o f t'ne c o n d i t i o n s f o r the e s t a b l i s h m e n t of 
f o r e i g n m a r i t i m e companies i n Greece w i l l c r e a t e a f a v o u r a b l e 
s i t u a t i o n f o r the e s t a b l i s h m e n t of these companies, which w i l l 
l e a d t o g e n e r a l b e n e f i t s f o r our N a t i o n a l Econom.y ( r a i s e of 
exchange, o c c u p a t i o n of s t a f f , f l o u r i s h i n g of P i r e u s e t c . ) . " 
See S i f n e o s , Digest of Laws and Decrees [1978] p.473. 

[ 3 4 ] The c o n d i t i o n s f o r the e s t a b l i s h m e n t of branches or 
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o f f i c e s o f f o r e i g n m a r i t i m e e n t e r p r i s e s of any k i n d or form i n 
Greece are r e g u l a t e d by Laws 89/67 and 368/78, as w e l l as Law 
2 7/75 ( m o d i f i e d by A r t i c l e 28 of Law 814/78 as m o d i f i e d by 
A r t i c l e 77 of Law 1892/1990). 

[3 5 ] P l e n a r y Supreme Court 461/78 s t a t e s : "According to 
A r t . 10 of the C i v i l Code, the l e g a l a b i l i t y of a l e g a l person 
i s r u l e d by the law of i t s seat. A c c o r d i n g t o t h i s l e g a l t e x t , 
which c o n s e c r a t e s the s o - c a l l e d european t h e o r y , the seat of the 
company i s the l o c a t i o n , where the company i s a d m i n i s t e r e d ; from 
t h i s seat one may judge the company's n a t i o n a l i t y . Greek l e g a l 
persons are those , whose a d m i n i s t r a t i p n takes p l a c e i n Greece, 
even i f t h e i r A r t i c l e s of A s s o c i a t i o n determine t h a t the 
company's seat i s l o c a t e d abroad...". However, a c c o r d i n g to the 
o p i n i o n of e i g h t members of the Cour t , the seat as r e g u l a t e d i n 
A r t i c l e 10 of the Greek C i v i l Code r e f e r s t o the s t a t u t o r y seat. 

[ 3 6 ] T z i f r a s , "Comments on Supreme Court 461/73", [1978] No 
V, p.349, notes t h a t a f t e r the Plenary Supreme Court 461/73 
f o r e i g n n i a r i t i m e companies founded a c c o r d i n g to the r e g u l a t i o n s 
of f o r e i g n laws, whose s t a t u t o r y seat i s l o c a t e d abroad but are 
a d m i n i s t e r e d i n Greece (which i s the main reason f o r t h e i r 
e s t a b l i s h m e n t t h e r e anyway), are i n a very awkward and dangerous 
p o s i t i o n ; one of t'neir r i v a l s may sue them, i n the Greek c o u r t s 
demanding t h e i r l i q u i d a t i o n . 

[ 3 7 ] See T z i f r a s , i b i d , p.348. 

[3 8 ] T z i f r a s , i b i d , p.343, notes t h a t t h e r e were two 
o p i n i o n s c o n c e r n i n g the s o l u t i o n t o the vagueness of the Greek 
law (which l e d t o the c r e a t i o n of such a dangerous s i t u a t i o n ) . 
There were those who thought t h a t c e r t a i n r e l e v a n t l e g a l t e x t s 
( A r t i c l e 10 of the Greek C i v i l Code, Laws 89/67, 373/63 e t c . ) 
should be m o d i f i e d . T'nere were o t h e r s ( e s p e c i a l l y ship-owners-
b o t h Greek and f o r e i g n ) who dem.anded the r e s o l u t i o n of t'ne 
problem w i t h a new law. I b e l i e v e t h a t the d e c i s i o n of the Greek 
s t a t e t o proceed t o the v o t i n g of a new law d i d not d e r i v e from 
the p e r s i s t e n t demand of ship-owners. Although t h e i r pressure 
d i d p l a y a r o l e , I b e l i e v e t h a t the d e c i s i o n of the l e g i s l a t o r 
was based on the wish t o l i m i t the a p p l i a n c e of the theory of 
the " s t a t u t o r y s e a t " t o m a r i t i m e companies o n l y . 

[ 3 9 ] A c c o r d i n g t o the P r e l i m i n a r y Report of Law 791/7S the 
reason f o r the p a s s i n g of the Law i s the " s e c u r i t y of 
t r a n s a c t i o n s " . 

There have been s e v e r a l Courts' Decisions issued on Law 
791/78. See C o r f u Single-member Court of F i r s t I n s t a n c e 354/1986 
(on t h e e s t a b l i s h m e n t of companies d e a l i n g e x c l u s i v e l y w i t h 
p l e a s u r e v e s s e l s ) ; P i r e u s Court of Appeal 423/1980; Supreme 
Court 1627/1986; Athens .Court of Appeal 2135/19B7; Pi r e u s Court 
of Appeal 65/1988. 

For t h e f u l l t e x t of Law 791/78, see appendix 6. 
[ 4 0 ] The obvious q u e s t i o n d e r i v i n g from the t e x t of the 

Law, i s whether f o r e i g n companies may be owners of ships under 
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Greek f l a g . The answer t o t h i s q u e s t i o n i s o f f e r e d by A r t i c l e 13 
of the L e g i s l a t i v e Decree 2687/1953, which p e r m i t s the 
a c q u i s i t i o n of p r o p e r t y of Greek shi p s t o non-Greek persons, as 
long as these s h i p s have been r e g i s t e r e d as f o r e i g n c a p i t a l . 

Moreover, Law 791/78 i s a p p l i c a b l e to f o r e i g n companies 
which own or e x p l o i t s h i p s which r e j e c t e d the Greek f l a g before 
the a p p l i c a t i o n of the Law. 

[ 4 1 ] Vernardos, o p . c i t . , p.376, r e f e r s t o the v a r i o u s l e g a l 
t h e o r i e s c o n c e r n i n g the d e t e r m i n a t i o n of the lex forum of l e g a l 
persons, which can be r u l e d by the f o l l o w i n g laws: 

a. the law of i n c o r p o r a t i o n ; 
b. the law of the l o c a t i o n of e x p l o i t a t i o n ; 
c. the law of the p r i n c i p a l p l a c e of business (known as the 

law of the person's t r u e s e a t ) , and 
d. the law of the s t a t u t o r y seat. 

[ 4 2 ] B e f o r e the a p p l i c a t i o n of Law 791/78, the seat of a 
company r e f e r r e d t o the company's a d m i n i s t r a t i v e c e n t r e [Athens 
Single-member Court of F i r s t I n s t a n c e 1937/74, Athens Court of 
Appeal 283 3/77]. 

[ 4 3 ] Due t o the vagueness of the t e x t of Law 791/73, the 
d e t e r m i n a t i o n of the company's l e g a l c h a r a c t e r i s t i c s r u l e d by 
Law 791/73 has been the s u b j e c t of num.erous Court D e c i s i o n s . 

A c c o r d i n g t o the P i r e u s Single-member Court of F i r s t 
I n s t a n c e 3522/1984 i t i s o n l y the company's f o u n d a t i o n and l e g a l 
a b i l i t y t h a t are r u l e d by the law of the company's s t a t u t o r y 
seat . 

For example, a c c o r d i n g t o Pireus Multi-member Court of 
F i r s t I n s t a n c e 239/30, the l a c k of l e g a l e n t i t y of a N i g e r i a n 
company i s judged a c c o r d i n g t o N i g e r i a n law. However, the 
procedure f o r p r o v i n g of t h i s d e f i c i e n c y i n the Greek Courts of 
Law w i l l be executed a c c o r d i n g t o the Greek law. 

Moreover, the company's bankruptcy a b i l i t y i s r e g u l a t e d by 
the law of the company's s t a t u t o r y seat [ P i r e u s Court of Appeal 
91/82, Athens Court of Appeal 3339/83]. 

[ 4 4 ] See P i r e u s Multi-member Court of F i r s t I n s t a n c e 12/85, 
Athens Court of Appeal 117/82, Athens Multi-member Court of 
F i r s t I n s t a n c e 11428/81. 

[ 4 5 ] P i r e u s Single-member Court of F i r s t I n s t a n c e 1037/34 
and P i r e u s Court of Appeal 1633/89 p r o v i d e t h a t o n l y a f t e r the 
a p p l i c a t i o n of Law 791/73 are f o r e i g n companies a b l e t o sue and 
be sued i n Greece. Before the a p p l i c a t i o n of t h i s Law the 
a b i l i t y of f o r e i g n companies' branches or o f f i c e s t o sue and be 
sued i n the Greek Courts was d o u b t f u l , as these branches were 
not l e g a l e n t i t i e s . P i r e u s Single-member Court of F i r s t I n s t a n c e 
1087/84 p r o v i d e d t h a t b e f o r e the a p p l i c a t i o n of Law 791/78 the 
branches and o f f i c e s of f o r e i g n companies were not able t o sue 
and be sued i n Greece. 

[ 4 6 ] The l e g a l i t y o f the company's f o u n d a t i o n i s judged by 
the law of i t s s t a t u t o r y seat/ even i f the company was founded 
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b e f o r e the p a s s i n g of Law 791/78 [ P i r e u s Single-member Court of 
F i r s t I n s t a n c e 3522/84] . 

[4 7 ] I f the company was d i s s o l v e d b e f o r e the a p p l i c a t i o n of 
791/78, the l e g a l i t y of i t s f o r m a t i o n i s r u l e d by the law of the 
s t a t e of i t s t r u e seat. Consequently, i t was judged t h a t a 
Panamanian p u b l i c company l i m i t e d by shares e s t a b l i s h e d and 
d i s s o l v e d b e f o r e the a p p l i c a t i o n of Law 791/73, t h a t has not 
f u l f i l l e d t h e c o n d i t i o n s set by Greek law f o r i t s l e g a l 
e s t a b l i s h m e n t s h o u l d be t r e a t e d as a de facto afanis p a r t n e r s h i p 
See P i r e u s Multi-member Court of F i r s t I n s t a n c e 2075/84. 

[48 ] P i r e u s Court of Appeal 1034/79 decided t h a t , i f Law 
791/78 was passed a f t e r the p u b l i c a t i o n of the D e c i s i o n of a 
F i r s t I n s t a n c e C o u r t , the Court of Appeal may apply the 
f o l l o w i n g laws: 

a. i f the Court of Appeal decides to i n v a l i d a t e the d e c i s i ­
on of the Court of F i r s t I n s t a n c e , the Court of Appeal 
must a p p l y the newer law (Law 791/7S); however, 

b. i f t'ne Court of Appeal i n v e s t i g a t e s the v a l i d i t y of the 
F i r s t I n s t a n c e d e c i s i o n , o n l y the law t h a t was v a l i d at 
the t i m e of the p u b l i c a t i o n of the f i r s t - i n s t a n c e d e c i ­
s i o n i s a p p l i c a b l e and the l e g a l i t y of the company's es­
t a b l i s h m e n t must be judged by t'ne law of the company's 
s t a t u t o r y s e a t . 

[49 ] Consequently, i t was judged t h a t these companies were 
i n v a l i d i n Greece, i f they have not f u l f i l l e d t h e c o n d i t i o n s of 
l e g a l e s t a b l i s h m e n t set by Greek law and are t h e r e f o r e "non­
e x i s t e n t " ( A r t i c l e 10 of the Greek C i v i l Code). T h e i r possessi­
ons are c o n s i d e r e d t o belong t o the s h a r e h o l d e r s , who are 
t r e a t e d as de facto a s s o c i a t e s [ C o r f u Sing 1 e-m.ember Court of 
F i r s t I n s t a n c e 354/85]. 

[ 5 0 ] A n astasopoulou, "M a r i t i m e companies founded a c c o r d i n g 
t o f o r e i g n laws: i n which cases are they r u l e d a c c o r d i n g to the 
law of t h e i r s t a t u t o r y s eat" [1935] TAE and EPE, p.20, 
e l u c i d a t e s t h a t o n l y f o r e i g n m a r i t i m e companies are e i t h e r 
ship-owners or a d m i n i s t r a t o r s of ships under Greek f l a g or 
companies e s t a b l i s h e d i n Greece under Laws 89/67, 37S/6S and 
27/75 (as m o d i f i e d by Laws 814/73 and 1892/90, t h a t are 
s u b j e c t e d t o Law 791/78). 

[5 1 ] As t h e Greek l e g i s l a t i o n on the c o n d i t i o n s f o r the 
e s t a b l i s h m e n t of f o r e i g n m a r i t i m e companies i n Greece tends to 
be q u i t e c o m p l i c a t e d , r e f e r e n c e t o the a p p l i c a t i o n of the 
r e l e v a n t laws i n p r a c t i c e becomes necessary. I b e l i e v e t h e r e f o r e 
t h a t the best way t o conclude t h i s chapter i s t o r e p o r t a recent 
M i n i s t e r i a l D e c i s i o n p e r m i t t i n g the e s t a b l i s h m e n t of a f o r e i g n 
m a r i t i m e company i n Greece. As a l l r e l e v a n t M i n i s t e r i a l 
D e c i s i o n s are i d e n t i c a l , the s e l e c t i o n of the specimen does not 
i n any way i n f l u e n c e the c r e d i b i l i t y of my r e p o r t . 

The 1241.1476/13/22557 J o i n t M i n i s t e r i a l D e c i s i o n was 
issued by the M i n i s t e r s of N a t i o n a l Economy and M e r c a n t i l e 
Marine and p u b l i s h e d i n the Government Gazette on 9 September 
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1991 (p.1911-1912). I t r e f e r s t o the es t a b l i s h m e n t of a 
Panam.anian company under the name "NEDON SHIPPING COMPANY SA" . 

A f t e r the c o n s i d e r a t i o n of the r e l e v a n t l e g i s l a t i v e t e x t s 
and the submission of the r e l e v a n t documents by the i n t e r e s t e d 
p a r t y , t h e r e s p e c t i v e M i n i s t e r s of N a t i o n a l Economy and 
M e r c a n t i l e Marine p e r m i t the est a b l i s h m e n t of a com.pany's branch 
or o f f i c e i n Greece under the f o l l o w i n g c o n d i t i o n s : 

a. t h e company must deal e x c l u s i v e l y w i t h the c h a r t e r i n g , 
the s e t t l e m e n t of load d i s c h a r g e , the brokerage of gene­
r a l assignments or b u i l d i n g or insurance of ships (except 
passenger l i n e r s ) under Greek or f o r e i g n f l a g of t o t a l 
weight tonnage above 500, as w e l l as w i t h the r e p r e s e n t a ­
t i o n of e n t e r p r i s e s which deal w i t h the a c t i v i t i e s m e n t i ­
oned above; 

b. NEDON SKIPPING COMPANY S.A., seated i n Panama, must sub­
mi t t o the M i n i s t r y of N a t i o n a l Economy ( S e r v i c e of P r i ­
v a t e I n v e s t m e n t s ) a l e t t e r of s u r e t y s h i p from a r e c o g n i ­
zed Greek or f o r e i g n bank f o r the amount of $50,000 
w i t h i n a p e r i o d o f two months fro.m the p u b l i c a t i o n o f 
the M i n i s t e r i a l D e c i s i o n ; 

c. the company must i n f o r m the M i n i s t r i e s of N a t i o n a l Eco­
nomy ( S e r v i c e of P r i v a t e I n v e s t m e n t s ) , Economics (Ser­
v i c e of Income T a x a t i o n ) and M e r c a n t i l e Marine ( S e r v i c e 
of S e a f a r i n g and M a r i t i m e R e l a t i o n s ) on the e s t a b l i s h ­
ment of the branch or o f f i c e of the company, the names 
of t he company's employees, the amount of the company's 
import of f o r e i g n exchange, as w e l l as any m.odi f i c a t i o n 
or change of the company's f u n c t i o n i n g i n Greece; and 

d. the company must import t o Greece at l e a s t $50,000 year­
l y , which may be used e x c l u s i v e l y f o r the f u n c t i o n i n g of 
the company's Greek branch i n Greece, 

[ 5 2 ] See Venardos, "The l e g a l s t a t u s of f o r e i g n m a r i t i m e 
companies of Law 791/78", [1979] P i r a i k i Nomologia, p.332, 

[ 5 3 ] Close i n " A r t i c l e 84 EEC: the development of t r a n s p o r t 
p o l i c y i n the sea and a i r s e c t o r s " [ 1930 ] ELH, p.IS9, s t a t e s 
t h a t a c c o r d i n g t o the r e s t r i c t i v e view " a i r and sea t r a n s p o r t 
were excluded not o n l y from the a p p l i c a t i o n of the r e s t of the 
T r e a t y " . 

However, Pablo Mendes de Leon i n "Le cabotage a e r i e n dans 
les Communautes Europeennes" [1992] Revue de Marche Commun et de 
1'Union Europeenne, p.632 c l e a r l y supports the p o s i t i v e view. 

[ 5 4 ] A l a r g e number of Commission proposals have been made 
c o n c e r n i n g the enactment of measures under A r t i c l e 34. Sm.it and 
Herzog, o p . c i t . , p.833-334, r e f e r t o the Seventh General Report 
No 46 [ 1 9 7 4 ] ; E i g h t h General Report No 355 [1975] and ECS 167/73 
[Commission v. French R e p u b l i c ] . 

[ 5 5 ] See Bredimas-Tzoannos, " I n search of a Common Sh i p p i n g 
P o l i c y f o r the EC", [1981] J o u r n a l of Common Market S t u d i e s , 
p.99; a l s o see B e r n i t s a s Transport and Accession (1985, Sakkou­
i a s , A t h e n s ) , p.95. 
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[ 5 6 ] See case 16/78. 
The case d e a l t w i t h the q u e s t i o n whether i t was compatible 

w i t h Community law t h a t a .member s t a t e would r e q u i r e a c i t i z e n 
of another mem.ber s t a t e t o o b t a i n a d r i v i n g l i c e n c e issued by 
the r e c e i v i n g s t a t e , a l t h o u g h the c i t i z e n i n q u e s t i o n had 
a l r e a d y a c q u i r e d a v a l i d d r i v i n g l i c e n s e i n h i s c o u n t r y of 
o r i g i n . The i s s u e a r i s i n g at t h i s p o i n t was whether A r t i c l e 4S 
on t he f r e e movement o f persons was a p p l i c a b l e i n t h i s case of 
road t r a n s p o r t . A l t h o u g h the Court d i d not accept t h a t t h i s 
require.fnent r e s t r i c t e d the person's freedom of movement, 
e s t a b l i s h m e n t and t h e freedom t o p r o v i d e s e r v i c e s , i t d i d accept 
t h a t the measures taken by member s t a t e s i n t r a n s p o r t must 
comply w i t h the b a s i c freedom.s of the T r e a t y of Rome. 

[5 7 ] See L i p s t e i n , o p . c i t . , p.177. 

[ 5 8 ] See Note jur/133874-MS/RGB/21.5.74. 

[ 5 9 ] See S t r a u s , o p . c i t . , p.40. 

[6 0 ] See Bredim.as-Tzoannou, o p . c i t . , p. 103. 

[6 1 ] At t h i s p o i n t i t should be noted t h a t Greek law i s 
s a t i s f i e d w i t h these two c o n d i t i o n s . Thus, i t i s considered 
l i b e r a l compared w i t h the r e l e v a n t EC laws, which add a t h i r d 
c r i t e r i o n . A c c o r d i n g t o the "Proposal f o r a C o u n c i l R e g u l a t i o n 
on a common d e f i n i t i o n of a Commiunity shipowner" [COM(89i 265 
f i n a l , i n OJ C263/89, volume 32, 16.10.89], as amended by the 
Amended Proposal o f a R e g u l a t i o n on m a r i t i m e t r a n s p o r t LC0M(91) 
54 f i n a l , i n OJ C73/26, 19.3.1991], Community shipowners must 
a l s o comply w i t h t h e f o l l o w i n g c o n d i t i o n : ..."a m.ajority of the 
board or of the d i r e c t o r s are n a t i o n a l s of Member s t a t e s having 
t h e i r d o m i c i l e or u s u a l r e s i d e n c e i n the Co.mm.uni t y . . . " . 

[ 6 2 ] T'ne law does not determine whether the compensation i s 
sought i n the S i n g l e or the Multi-member Court of F i r s t I n ­
stance. The r e l e v a n t i s s u e i s r e g u l a t e d by b a s i c a r t i c l e s of 
the Code of C i v i l Procedure, a c c o r d i n g t o v;hich the S i n g l e 
member Courts o f F i r s t I n s t a n c e deal w i t h c l a i m s of monetary 
v a l u e lower than 1.000.000 drachmas. 

[6 3 ] Tzoannos i n "European Community and the Greek 
s h i p p i n g " . Speech i n the F i n a n c i a l Conference of 6-9 .March 1979 
(1980, P a p a z i s i s , A t h e n s ) , pp.201-202, i n h i s speech of 9 March 
1979 in''the F i n a n c i a l Conference of 6-9 March 1979 analyses the 
p r i v i l e g e s t h a t n a t i o n a l s h i p s u s u a l l y e n j o y . They are the 
f o l l o w i n g : 

a. e x c l u s i v e c a r r i a g e of c e r t a i n goods by n a t i o n a l s h i p s ; 
b. purchase o f goods by f o r e i g n c o u n t r i e s i n F.O.3. or C I . 

F. p r i c e s , which leads t o the c a r r i a g e of these goods by n a t i o ­
n a l s h i p s o n l y ( t h i s method was used by the c o u n t r i e s b e l o n g i n g 
t o t h e former e a s t e r n b l o c ) ; 

c. r e g u l a t i o n o f measures disadvantageous t o f o r e i g n s h i p s , 
such as h i g h e r p r i c e s f o r the use of n a t i o n a l p o r t s , l o n g - l a s t ­
i n g and c o m p l i c a t e d procedures f o r the l o a d i n g and u n l o a d i n g of 
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f o r e i g n s h i p s , exemption of f o r e i g n ships from the c o a s t a l com­
merce (example g i v e n by the U.S.A. w i t h the "Jones law" e t c . ; 
and, l a s t but not l e a s t , 

d. exemption o f f o r e i g n s h i p s from the e x e c u t i o n of c e r t a i n 
k i n d s o f a c t i v i t i e s ( i . e . cabotage). 

[ 6 4 ] See r e s p e c t i v e l y Bredimas, "The Comir.on Shipping P o l i ­
cy" [1981] CMLR, p.21; and Bredimas and Tzoannos, o p . c i t . , 
p.103. A l s o see B e r n i t s a s , o p . c i t . , p.139. 

[6 5 ] A c c o r d i n g t o the o p i n i o n of the Economic and S o c i a l 
Committee on the p r o p o s a l of a Co u n c i l R e g u l a t i o n e s t a b l i s h i n g a 
Community s h i p R e g i s t e r and p r o v i d i n g f o r the f l y i n g of the 
Community f l a g by seagoing v e s s e l s [90/C 55/13], the Committee 
"welcomes the concept of the Euros r e g i s t e r and b e l i e v e s t h a t 
i t s c r e a t i o n would, i n i t s e l f , c o n s t i t u t e a p o s i t i v e and 
s i g n i f i c a n t step f o r Community s h i p p i n g " . 

[ 6 6 ] See case C-221/39 Regina v S e c r e t a r y of S t a t e f o r 
Tr a n s p o r t ex p a r t e Factortame L t d and o t h e r s (no 2) [1991] 3 CML 
R 589. A l s o see case C-230/1939. For a d i f f e r e n t o p i n i o n on t h i s 
i s s u e , see case C-216/1987. 

[6 7 ] There are those who argue t h a t , a l t h o u g h the r e s t r i ­
ction's c o n c e r n i n g cabotage a r e indeed v i o l a t i n g the f o r e i g n 
companies' freedom of e s t a b l i s h m e n t , the s t a t e s imposing these 
l i m i t a t i o n s can not be accused of c i r c u m v e n t i n g the T r e a t y of 
Rome, s i n c e the Common Market i s not yet s u f f i c i e n t l y developed. 
See B e r n i t s a s , o p . c i t . , p.139; and i d i b , "The Common Shipping 
P o l i c y f o r the EEC" [1981] CMLR, p. 191. I b e l i e v e t h a t ( at 
l e a s t now, almost 12 years a f t e r the w r i t i n g of the r e l e v a n t 
books) t h i s argument lacks t h e o r e t i c a l base. I t was j u s t an 
excuse f o r the maintenance of such a profound v i o l a t i o n of the 
T r e a t y of Rome by c o u n t r i e s w i t h profound and deep i n t e r e s t s f o r 
the p r e s e r v a t i o n of these laws. 

[ 6 8 ] See E e r n i t s a s , o p . c i t . , p.139. 

[6 9 ] See case 13/83 European Parliament v Co u n c i l [1935] 
ECR 1513; [1986] 1 CMLR 133. 

[7 0 ] Close [1985, p.502] notes t h a t " . . . t h i s d e c l a r a t i o n i s 
ambiguous; at f i r s t s i g h t i t looks as i f freedom t o p r o v i d e ser­
v i c e s must be i n t r o d u c e d f o r i n t e r n a t i o n a l t r a n s p o r t w h i l e the 
Co u n c i l i s o n l y o b l i g e d t o f i x the c o n d i t i o n s f o r cabotage, a 
more l i m i t e d concept. C o n s i d e r i n g the whole judgment, however, 
i t i s c l e a r t h a t the Court i n t e n d e d the p r i n c i p l e of freedom to 
p r o v i d e s e r v i c e s t o be i n t r o d u c e d b o t h f o r i n t e r n a t i o n a l t r a n s ­
p o r t and f o r cabotage, and moreover, t h a t the d e c l a r a t i o n was 
i n t e n d e d t o r e f e r t o i n l a n d t r a n s p o r t o n l y " . 

[ 7 1 ] B u l l e t i n of the EC, Supplement 5/85, p.50-51. 
I t s h o u l d be no t e d t h a t Greaves i n "Current developments of 

EC law. I I I . T r a n s p o r t " [1993] ICLQ, p.180, d e f i n e s cabotage as 
"the r i g h t of a n o n - r e s i d e n t t o operate a n a t i o n a l t r a n s p o r t 
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s e r v i c e w i t h i n a member s t a t e " . 
[ 7 2 ] See COM (85) 610 f i n a l ; 4.12.1985. 

[73 ] See O p i n i o n of the Economic and Social- CoiruTii t tee on 
the proDosal f o r a new C o u n c i l R e g u l a t i o n on cabotage; 
90/C/55/18/7.3.1990. 

[74 ] The Econom.ic and S o c i a l Ccrrmittee s t a t e d t h a t the 
d e f i n i t i o n put f o r w a r d by the Comjnission "should be extended and 
s h o u l d embrace a l l s h i p p i n g s e r v i c e s p r o v i d e d f o r renumeration 
i n a d d i t i o n t o t h e c a r r i a g e of goods and passengers, w i t h the 
e x c e p t i o n of f i s h i n g " . I t i s then proposed t h a t "an acceptable 
d e f i n i t i o n would s e t t l e the vexed q u e s t i o n of who should b e n e f i t 
from Community s h i p p i n g p o l i c y and c o u l d prove to be the key t o 
agreement on many i s s u e s w i t h the p o s i t i v e measures package" [CJ 
C56/90, p . 7 7 ] . 

[ 7 5 ] The Economic and S o c i a l Committee note t h a t s p e c i a l 
n a t i o n a l .laws on cabotage which u s u a l l y predate the T r e a t y cf 
Rome must be harmonized towards l i b e r a l i s a t i o n as scon as 
p o s s i b l e [OJ C56/90, pp.77-78]. 

[ 7 6 ] The importance of the issue i s d e s c r i b e d i n d e t a i l 
b o t h i n the O p i n i o n of the Econom.ic and S o c i a l Comjn.it tee on a 
proposed r e g u l a t i o n on cabotage [OJ C/55/90/ 7.3.199G], as w e l l 
as i n the announcement of the Commission t o the C o u n c i l , the Eu­
ropean P a r l i a m e n t and the Economic and S o c i a l ComjT\ittee [C0M{9i) 
335 f i n a l ; 14.10,1991]. 

[7 7 ] A c c o r d i n g t o B u t t o n [1992, p.152] s h i p p i n g i s a major 
element of the n a t i o n a l t r a n s p o r t system. Thus, Greece i s 
f e a r f u l of i n c r e a s e d c o m p e t i t i o n [Owen and Dynes, 1992, p.215]. 

A c c o r d i n g t o A n t i p a t i s [1990, p.25] "cabotage i s a p r o t e c ­
t i o n i s t measure and i t s aim i s t o promote n a t i o n a l i n t e r e s t " . 

[ 7 8 ] A n t i p a t i s [1990, p.27] s t a t e s t h a t Greece i s one of 
the c o u n t r i e s t h a t "m.ost s t r o n g l y contends" the l i f t i n g of 
cabotage. A n t i p a t i s then adds t h a t "Greece p r e s e n t s another 
argument f o r the maintenance of cabotage: n a t i o n a l s e c u r i t y . 
Because of i t s v a r i o u s problems w i t h i t s neighbour Turkey, i t 
b e l i e v e s t h a t commercial n a v i g a t i o n between i t s i s l a n d s , 
e s p e c i a l l y the ones i n p r o x i m i t y w i t h Turkey, should o n l y be 
r e s e r v e d t o v e s s e l s c a r r y i n g i t s n a t i o n a l f l a g " . 

[ 7 9 ] W ith an i d e n t i c a l t e x t b o t h P. B e r n i t s a s , o p . c i t . , 
p.139 and N. B e r n i t s a s , o p . c i t . , p.190 e.vpress t h e i r view t h a t 
cabotage should be r e s e r v e d t o Greek s h i p s , because t r a n s p o r t 
between the mai n l a n d of Greece and c e r t a i n i s o l a t e d i s l a n d s i s a 
m a t t e r of p u b l i c i n t e r e s t s . I n the a n a l y s i s of t h e i r view they 
s t a t e t h a t such t r a n s p o r t i s not p r o f i t a b l e and t h a t because of 
the l i b e r a l i z a t i o n o f cabotage, p a r t s of Greek dominion are i n 
danger of complete i s o l a t i o n . 

[ 8 0 ] See ECR C-17/90. 
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[ 8 1 ] The need f o r t h i s exemption has r e p e a t e d l y been ex­
pressed i n Greek magazines. Magazine Evropi ke amis [January-
February 1992, p.42] urged the Greek M i n i s t e r of Transport A. 
P a v i i d i s t o o r g a n i z e and c o o r d i n a t e the defence of Mediterranean 
c o u n t r i e s towards t h e f u t u r e i m p l e m e n t a t i o n of EC l e g i s l a t i o n on 
the issue o f cabotage. 

A f t e r t h e exemption, numerous a r t i c l e s i n Greek nev.'spapers 
have expressed t h e Greek p u b l i c ' s r e l i e f : Naftemboriki, 1.8.92, 
p.31; Kritika Nea, 29.7.1992, p . 2 8 ] . This view i s a l s o r e p o r t e d 
by The Times, 6.11.1992, p.35. 

[8 2 ] See 72Sl/?resse 123-G; 22/23.6.r 13 
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CHAPTER 5 

ENFORCEMENT MECHANISMS OF EC LAW 

I n t r o d u c t i o n 

So f a r we assessed t h a t Greek law on the e s t a b l i s h m e n t of 

f o r e i g n commercial and m a r i t i m e p u b l i c com.panies l i m i t e d by 

shares v i o l a t e s t h e i r freedom of e s t a b l i s h m e n t . However, no 

s a n c t i o n s ( f i n a n c i a l or o t h e r ) have ever been imposed on Greece 

f o r not complying w i t h EC law on the freedo.m of e s t a b l i s h m e n t . 

T h i s prompts the q u e s t i o n why the Community has not e f f e c ­

t i v e l y e n f o r c e d Greek o b l i g a t i o n s i n t h i s area. P o s s i b l e answers 

would be t h a t e i t h e r the EC has not p e r c e i v e d any such 

v i o l a t i o n s or t h a t i t has but lacks e f f e c t i v e l e g a l s a n c t i o n s 

a g a i n s t member s t a t e s which f a i l t o comply w i t h EC law. 

The c l a r i f i c a t i o n of t h i s m a t t e r i s of gr e a t i n t e r e s t f o r 

t h i s t h e s i s . I f the EC does possess e f f e c t i v e enforcement 

machinery, then i t s r e l u c t a n c e t o use them a g a i n s t Greece may be 

due t o the l a c k of Greek v i o l a t i o n s . I f , however, the c u r r e n t 

p o s i t i o n the r e s u l t of a lack of e f f e c t i v e enforcement 

mechanisms and our assessment on the e x i s t e n c e of Greek 

v i o l a t i o n s i s proven c o r r e c t , we s t i l l have t o i n t e r p r e t the 

causes of the Greek o m i s s i o n t o apply EC law. 

The aims o f t h i s c h a p t e r are t w o f o l d : F i r s t , t o v e r i f y our 

c o n c l u s i o n s on Greek v i o l a t i o n s of Arts.52-58 EEC by p r o v i n g 
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t h a t the EC l a c k s the power, not the w i l l , t o impose s a n c t i o n s 

a g a i n s t Greece. I n o r d e r t o achie v e t h i s aim, we s h a l l r e f e r t o 

the procedures used t o i d e n t i f y i n f r i n g e m e n t s of EC law and 

s h a l l d e c i d e upon t h e i r e f f e c t i v e n e s s . Second, t o r e v e a l the 

reasons beh i n d t h e Greek r e l u c t a n c e t o ap p l y EC law. We s h a l l 

t hus r e f e r t o the p o l i t i c a l s i t u a t i o n i n Greece d u r i n g the l a s t 

decade. T h i s a n a l y s i s w i l l p r o v i d e the basis f o r an attempt t o 

p r e d i c t the Greek a t t i t u d e i n the f u t u r e . 

I n f r i n g e m e n t Proceedings by the Commission 

Art.155 EEC e n t r u s t s the s u p e r v i s i o n of the implementation 

of EC law w i t h i n member s t a t e s [ 1 ] t o the Comjnission [ 2 ] . The 

b a s i c means p r o v i d e d f o r t h i s purpose [ 3 ] l i e s i n Ar t . 1 6 9 , which 

empowers the Commission t o d e l i v e r reasoned o p i n i o n s on breaches 

of EC law by member s t a t e s , t o i n v i t e the r e s p e c t i v e s t a t e s t o 

comply w i t h the law and, when s t a t e s deny or omit t o do so, t o 

b r i n g the m a t t e r b e f o r e the ECJ [ 4 ] . 

The sources of the member s t a t e s ' o b l i g a t i o n s i n c l u d e the 

c o n s t i t u t i v e T r e a t i e s , t h e i r amending or supplementing t r e a t i e s , 

the Accession A c t s , EC laws enacted by the T r e a t i e s , R e g u l a t i ­

ons, D i r e c t i v e s and De c i s i o n s [ 5 ] and mixed agreements [ 6 ] con­

c l u d e d j o i n t l y by the Community and member s t a t e s on one s i d e 

and t h i r d c o u n t r i e s on the o t h e r , p r o v i d e d t h a t the r e l e v a n t 

o b l i g a t i o n f a l l s w i t h i n the j u r i s d i c t i o n of the Community [ 7 ] . 

The case of g e n e r a l p r i n c i p l e s of law and b a s i c r i g h t s i s s t i l l 

i n d i s p u t e [ 8 ] . O b l i g a t i o n s are covered by Art.169 o n l y i f they 
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d e r i v e from t e x t s o f d i r e c t e f f e c t [ 9 ] and e x i s t e d p r i o r t o the 

de c i s i o n [10 ] . 

Advocate General Myras [ 1 1 ] d e s c r i b e d a breach of a Trea t y 

o b l i g a t i o n as " e i t h e r t h e a c t i o n of a member s t a t e i n e n a c t i n g 

or m a i n t a i n i n g l e g i s l a t i o n or r e g u l a t i o n s incom.pat i b l e w i t h the 

T r e a t y or the secondary Community law or e l s e f a i l u r e [ 1 2 ] on 

the p a r t of the r e s p e c t i v e s t a t e t o imple.ment an incomplete or 

d i l a t o r y i m p l e m e n t a t i o n of o b l i g a t i o n s which are imposed upon i t 

under Community R e g u l a t i o n s " . Such breaches may take a v a r i e t y 

of for.ms [ 1 3 ] . Repeated a t t e m p t s of member s t a t e s t o j u s t i f y 

v i o l a t i o n s w i t h defences based on n a t i o n a l f a c t o r s were 

u n s u c c e s s f u l [ 1 4 ] . One common v i o l a t i o n w i t h i n member s t a t e s i s 

t h e i r f a i l u r e t o comply w i t h t h e freedom of e s t a b l i shm.ent [ 1 5 ] . 

L i a b i l i t y under Art.169 a r i s e s "whatever... the agency whose 

a c t i o n or i n a c t i o n i s the cause of the f a i l u r e t o f u l f i l the 

o b l i g a t i o n " [ 1 6 ] . I t i s thus accepted t h a t the s t a t e i s 

r e s p o n s i b l e f o r u n l a w f u l a c t i o n s executed both by i t s 

l e g i s l a t i v e and i t s e x e c u t i v e mechanisms. 

When the Commission i s informed [17] of a breach of EC law, 

i t sends, t o the r e s p e c t i v e s t a t e , a p r e l i m i n a r y l e t t e r w i t h i t s 

o b s e r v a t i o n s , c l e a r l y s t a t i n g i t s i n t e n t i o n t o proceed under 

A r t . 1 6 9 . A f t e r t h e e x p i r y of the t i m e - l i m i t f o r the s t a t e ' s 

r e p l y , the Commission " s h a l l d e l i v e r " i t s reasoned o p i n i o n [ 1 8 ] . 

I f t h e s t a t e f a i l s t o comply w i t h the Commission's suggestions, 

the l a t t e r "may" b r i n g the m a t t e r b e f o r e the ECJ. 

Problems a r i s e from the two d i f f e r e n t e x p r e s s i o n s used by 

the l e g i s l a t o r t o d e s c r i b e the power of the Commission d u r i n g 
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the two phases of A r t . 1 6 9 . A l t h o u g h i n the " a d m i n i s t r a t i v e " 

stage the Commission has undoubtedly no d i s c r e t i o n t o decide 

whether i t s h a l l d e l i v e r the reasoned o p i n i o n , the e x i s t e n c e of 

a r e l e v a n t o b l i g a t i o n i n the " j u d i c i a l " stage i s i n d i s p u t e 

[ 1 9 ] . The t r u e p o s i t i o n , expressed by H a r t l e y , i s t h a t the 

Commission "has a d i s c r e t i o n but i s a l s o s u b j e c t t o a duty; the 

dut y i s t o take the most a p p r o p r i a t e a c t i o n t o ensure t h a t 

Community law i s obeyed" [ 2 0 ] . 

The e f f e c t of the Commission's reasoned o p i n i o n i s t w o f o l d : 

a. by i n d i c a t i n g the measures t o be taken against the 

s t a t e ' s f a i l u r e t o comply w i t h EC law, i t serves as advice to 

member s t a t e s ; and 

b. by c o m p e l l i n g the s t a t e t o take the recommended measures 

w i t h i n a p r e s c r i b e d p e r i o d of tim.e, i t has b i n d i n g power over 

them; however, i t l a c k s " o b l i g a t o r y e f f e c t " [ 2 1 ] . 

The procedure o f Art.169 has profound advantages compared 

t o s i m i l a r procedures of i n t e r n a t i o n a l agree.ments [ 2 2 ] . However, 

the whole procedure i s based on the c e r t a i n t y t h a t the 

Commission w i l l a c t " c o r r e c t l y " . The procedure t h a t can be 

f o l l o w e d when the Commission does not act i n the proper way i s 

f a r l e s s s a t i s f a c t o r y than the one i n t r o d u c e d by the ECSC [ 2 3 ] . 

However, a l l compromises a l o n g these l i n e s are based on the need 

f o r harmonic c o o p e r a t i o n among member s t a t e s f o r the e v o l u t i o n 

of t h e Common Market, which would be i m p o s s i b l e t o achieve i f 

the r e l a t i o n s h i p between the Commission and member s t a t e s were 

j e o p a r d i s e d by endless Court proceedings [ 2 4 ] . The l e g i s l a t o r ' s 

d e s i r e t o a v o i d u s e l e s s d i s p u t e s i s evidenced by the 
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i n t r o d u c t i o n of two stages i n the procedure of Art.169 and i n 

the a t t e m p t t o r e s o l v e most d i s p u t e s i n the a d m i n i s t r a t i v e stage 

t h r o u g h the "quasi j u d i c i a l f u n c t i o n " of the Commission. 

However, the Commission i s not g r a n t e d a b s o l u t e d i s c r e t i o n t o 

act a g a i n s t d e f a u l t i n g member s t a t e s . I n or d e r t o set a l i m i t t o 

i t s power, s i m i l a r a u t h o r i t y i s a l s o awarded t o member s t a t e s 

( A r t . 1 7 0 ) . 

I n f r i n g e m e n t Procedures by Member States 

A r t . 1 7 0 , i n t r o d u c e s a procedure r a r e l y used i n p r a c t i c e 

[ 2 5 ] . I t p r o v i d e s t h a t member s t a t e s may r e f e r t o the C o r r L m i s s i o n 

f o r any i n f r i n g e m e n t o f EC law by ot h e r member s t a t e s [ 2 6 ] . The 

Commission l i s t e n s t o t h e d e f e n s i v e arguments o f the r e s p e c t i v e 

s t a t e and issues a reasoned o p i n i o n . A f t e r i t s d e l i v e r y or - i n 

case of the Commission's r e l u c t a n c e t o issue an o p i n i o n - t h r e e 

months a f t e r the submission o f t h e i r c o m p l a i n t s , member s t a t e s 

may t u r n t o the ECJ. T h i s procedure i s d i v i d e d i n t w o stages, 

i d e n t i c a l t o those i n A r t . 1 6 9 . As the j u d i c i a l stage of Art.170 

i s t h e same as i n A r t . 1 6 9 , o n l y the a d m i n i s t r a t i v e stage s h a l l 

be c o n s i d e r e d here. 

The procedure i s opened by the complaint of a s t a t e , which 

c l e a r l y i n d i c a t e s t h a t i t a c t s under Art.170 [ 2 7 ] . The comp l a i ­

nant need not c l a i m damage t o i t s personal i n t e r e s t s . The r i g h t s 

of s t a t e s i n t h i s p rocedure are more e x t e n s i v e than those 

awarded under A r t . 1 5 9 . Not o n l y can they i d e n t i f y the 

i n f r i n g e m e n t , but they may a l s o express t h e i r o p i n i o n s [ 2 8 ] and 
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comment on the case present e d by the o t h e r s i d e . Given these 

r i g h t s , t h e Commission's reasoned o p i n i o n under Art.170 becomes 

less i m p o r t a n t than i t s reasoned o p i n i o n under Ar t . 1 6 9 , as i t 

b a s i c a l l y r e l a t e s t o the ECJ the Commission's "view" on the 

m a t t e r . N e v e r t h e l e s s , the e x t e n t and n a t u r e of the Commission's 

i n f l u e n c e s h o u l d not be underestimated [ 2 9 ] . 

I f t h e Commission f a i l s t o issue an o p i n i o n w i t h i n t h r e e 

months from the submission of the c o m p l a i n t , or a f t e r the e x p i r y 

of t he t i m e - l i m i t g i v e n t o the defendant s t a t e f o r the a b o l i t i o n 

of i t s v i o l a t i o n s , the p l a i n t i f f s t a t e may t u r n t o the ECJ [ 3 0 ] . 

The CoiTimi ss i o n ' s o p i n i o n i s merely a for m a l p r e r e q u i s i t e f o r the 

j u d i c i a l phase of A r t . 1 7 0 , s i n c e i t s sole s u b s t a n t i a l r o l e seems 

to be t o g i v e t h e member s t a t e s and the ECJ an i n d i c a t i o n of the 

Commission's views about the a l l e g e d i n f r i n g e m e n t . 

The problem a r i s i n g a t t h i s p o i n t concerns the powers of a 

p l a i n t i f f s t a t e which d i s a g r e e s w i t h the e x t e n t of the tim.e-

l i m i t or the e f f e c t i v e n e s s of the measures proposed i n the Com­

mis s i o n ' s o p i n i o n . The answer depends on the power of the ECJ i n 

under A r t . 1 7 1 , which deals w i t h the s i t u a t i o n where a member 

s t a t e does not comply w i t h a p r e v i o u s ECJ judgement. I f the SCJ 

can judge whether the s t a t e which complied w i t h the terms of the 

reasoned o p i n i o n has e f f e c t i v e l y ended the breach, then s t a t e s 

should a l s o be a b l e t o address the ECJ f o r r e l e v a n t c o m p l a i n t s . 

Before we reach a f i n a l c o n c l u s i o n on t h i s i s s u e , we must 

examine A r t . 1 7 1 . 

A r t i c l e 171 EEC and the Enforcement of the ECJ's Judqm.ents 
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A l t h o u g h t he ECJ's d e c i s i o n s are " e n f o r c e a b l e " a g a i n s t 

member s t a t e s , they can not be executed a g a i n s t them [ A r t . 1 9 1 ] , 

s i n c e the l i a b i l i t y of member s t a t e s f o r not complying w i t h i t s 

d e c i s i o n s i s " p u r e l y p o l i t i c a l " ^ 3 1 ] . This seems t o leave the ECJ 

unable t o e n f o r c e i t s judgments i n p r a c t i c e . However, the 

e x c l u s i v i t y and p l e n i t u d e of i t s j u r i s d i c t i o n i n the procedures 

of A r ts.169 and 170 i n d i c a t e t h a t T r e a t y makers envisaged the 

ECJ as an organ w i t h an e f f e c t i v e r o l e . The c o n t r o v e r s y over the 

Court's r o l e i n t h e o r y and i n p r a c t i c e i s r e s o l v e d by A r t . 1 7 1 , 

which p r o v i d e s t h a t s t a t e s r e l u c t a n t t o implement i t s d e c i s i o n s 

may be brought b e f o r e the ECJ. 

A r t . 1 7 1 , s t i p u l a t i n g t h a t the ECJ may take a l l a p p r o p r i a t e 

measures f o r the a b o l i t i o n of v i o l a t i o n s [ 3 2 ] i n d i c a t e s t h a t 

s t a t e s d i s a g r e e i n g w i t h the time l i m i t and nat u r e of the 

measures proposed by the Commission i n i t s o p i n i o n under Art.170 

may b r i n g t h e i r case b e f o r e the ECJ. 

However, Smit and Kerzog argue t h a t t h i s i n t e r p r e t a t i o n 

p u t s "too much s t r a i n on the language of A r t . 1 7 1 and i n v o l v e s 

t h e Court i n the i n t r a - S t a t e d i s t r i b u t i o n o f powers" [ 3 3 ] . This 

argument i s of p a r t i c u l a r importance. The respect of n a t i o n a l 

s o v e r e i g n t y i s a b a s i c element of Community p r a c t i c e , d i s t i n g u i ­

s h i n g the EC from a f e d e r a t i o n . This prevents i t from d e l e g a t i n g 

an independent organ t o deal w i t h the e x e c u t i o n of the ECJ's 

d e c i s i o n s . 

The s t a t e s ' l i a b i l i t y f o r c o n f o r m i t y w i t h EC law i s indeed 

p o l i t i c a l and i n case of c o n t i n u i n g f a i l u r e of s t a t e s t o apply 
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i t , no f u r t h e r s a n c t i o n s can be t r a c e d i n the EC l e g a l system. 

However, a s t a t e ' s f a i l u r e t o f u l f i l i t s o b l i g a t i o n s may r e s u l t 

i n f i n a n c i a l s a n c t i o n s under i n t e r n a t i o n a l law [ 3 4 ] . 

F u r t h e r m o r e , a f t e r the s p e c i f i c a t i o n o f damages caused by 

i l l e g a l a c t i o n s o f the r e s p e c t i v e s t a t e by the Commission and, 

i f the ECJ can not o r d e r another way of remedying e f f e c t s of the 

v i o l a t i o n , the damages can be awarded i n the ECJ's judgements. 

I f the s t a t e r e f u s e s t o compensate the harmed p a r t y , the l a t t e r 

may invoke t he procedure of A r t . 1 7 1 . This r e l e v a n t judgement of 

the ECJ "would h a r d l y d i f f e r i n substance fro.m an order t o pay 

damages" [ 3 5 ] . A p a r t from the above. A r t . 1 7 1 i n combination w i t h 

Art.177 on p r e l i m i n a r y r u l i n g s may form the b a s i s f o r j u d i c i a l 

a c t i o n b e f o r e n a t i o n a l c o u r t s . The r e l e v a n t d e c i s i o n of the 

n a t i o n a l c o u r t would be both e n f o r c e a b l e and exec u t a b l e i n the 

r e l e v a n t member s t a t e [ 3 6 ] . 

P r e l i m i n a r y r u l i n g s 

Under A r t . 1 7 7 , the ECJ issues p r e l i m i n a r y r u l i n g s , i . e . 

" a u t h o r i t a t i v e pronouncements on a q u e s t i o n of Community law 

which a r i s e s i n proceedings b e f o r e a n a t i o n a l c o u r t and i s 

r e f e r r e d t o t h e Court f o r d e c i s i o n before the n a t i o n a l c o u r t 

g i v e s judgment, under the T r e a t y and s e v e r a l Convent i o n s " ' [ 3 7 ] . 

Due t o t h e v a r i e t y of l e g a l systems w i t h i n the EC, problems 

a r i s e on the t y p e o f " c o u r t s " t h a t may r e f e r issues t o the ECJ. 

A r t . 177 p r o v i d e s t h a t any court or tribunal of a mem.ber s t a t e 

may address q u e s t i o n s t o the ECJ. A n a t i o n a l c o u r t need not [33] 
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be r e c o g n i z e d as such under n a t i o n a l law [ 6 1 / 6 5 ] . The c h a r a c t e ­

r i z a t i o n o f a n a t i o n a l organ as c o u r t depends on i t s (not 

n e c e s s a r i l y pure) j u d i c i a l f u n c t i o n [ 3 9 ] . 

Under A r t . 1 7 7 ( 3 ) n a t i o n a l c o u r t s , whose d e c i s i o n s are not 

s u b j e c t t o j u d i c i a l remedies under n a t i o n a l law are o b l i g e d t o 

r e f e r t o t h e ECJ [ 4 0 ] , whereas a l l o t h e r c o u r t s may decide t o 

e i t h e r r e f e r t o the ECJ or reach t h e i r d e c i s i o n i g n o r i n g the 

procedure of Art.177 [ 4 1 ] . 

The c o n d i t i o n s f o r the e x e r c i s e of preiim.inary r e f e r e n c e by 

c o u r t s w i t h pouvoir de renvoyer are the f o l l o w i n g : 

a. t r i a l b e f o r e a n a t i o n a l c o u r t ; 

b. the c o u r t must be d e c i d i n g on issues concerning e i t h e r 

the i n t e r p r e t a t i o n of the EEC T r e a t y , the v a l i d i t y and i n t e r p r e ­

t a t i o n of a c t s of EC i n s t i t u t i o n s [ 4 2 ] , or the i n t e r p r e t a t i o n of 

s t a t u t e s of bodies e s t a b l i s h e d by an act of the C o u n c i l ; and 

c. t he c o u r t must c o n s i d e r the p r e l i m i n a r y judgm.ent of the 

ECJ necessary f o r the e v o l u t i o n of the t r i a l [ 4 3 ] . 

However, c o u r t s w i t h the pouvoir de ranvoyer may not r e f e r 

t o the ECJ, when the d i s p u t e between the l i t i g a n t s i s not 

genuine [ 4 4 ] , o r when the p r o v i s i o n of EC law s u b m i t t e d t o the 

ECJ f o r i n t e r p r e t a t i o n cannot be a p p l i e d i n the case [ 4 5 ] . I n 

a d d i t i o n , a c c o r d i n g t o the a c t a clair d o c t r i n e , c o u r t s need not 

r e f e r when p r e v i o u s d e c i s i o n s of the ECJ have d e a l t w i t h the 

p o i n t of law i n q u e s t i o n , i r r e s p e c t i v e of the procedure t h a t l e d 

t o t h e p r e v i o u s d e c i s i o n [ 4 6 ] . 

The aim of A r t . 177 i s t o f o r t i f y the enforcement of EC law 

[ 4 7 ] and u n i f y EC law t h r o u g h the h a r m o n i z a t i o n of n a t i o n a l 
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p r e c e d e n t s . A d d i t i o n a l l y , Art.177 i s one of the few [43] T r e a t y 

r e g u l a t i o n s t h a t e s t a b l i s h the supremacy of EC law over n a t i o n a l 

laws. Moreover, i n s p i t e of the Court's e f f o r t s not t o i n t e r f e r e 

i n p u r e l y n a t i o n a l m a t t e r s ( i . e . i n the way n a t i o n a l governm.ents 

can e f f e c t i v e l y implement EC l a w ) . Art.177 g i v e s the ECJ a r a r e 

o p p o r t u n i t y t o set a s i d e i t s "guise of p a s s i v e c o o p e r a t i o n " and 

to become " h i g h l y a c t i v i s t " [ 4 9 ] . The n a t i o n a l c o u r t s ' m.andatory 

r e f e r e n c e ( a t l e a s t f o r cases where n a t i o n a l j u d i c i a l remedies 

are exhausted) i n t r o d u c e s an " o b l i g a t o r y " i n t e r v e n t i o n and 

c o n t r o l of the i m p l e m e n t a t i o n of EC law w i t h i n me.mber s t a t e s by 

a c o n s t i t u t i v e EC i n s t i t u t i o n . 

N a t i o n a l judges must i g n o r e a l l c o n t r a d i c t o r y n a t i o n a l laws 

and implement EC law, thus becoming an organ of the Community 

w i t h i n t h e i r own s t a t e . T h e i r judgments may form, the b a s i s f o r 

a c t i o n s under A r t s . 1 6 9 and 170. Moreover, Art.177 o f f e r s 

i n d i v i d u a l s t h e chance t o c l a i m compensation f o r damages caused 

by i n f r i n g e m e n t s of EC law. The r e l e v a n t c o u r t ' s d e c i s i o n i s 

b o t h e n f o r c e a b l e and e x e c u t a b l e w i t h i n the r e l e v a n t s t a t e . The 

above advantages of Art.177 compared w i t h Arts.159 and 170 

j u s t i f i e s i t s f r e q u e n t use by EC n a t i o n a l s . 

I n t e r i m Measures 

I n view o f the i n c r e a s i n g work-load of the ECJ and the 

time consuming p r e - j u d i c i a l procedures of Arts.169-171 and 177, 

the T r e a t y has i n t r o d u c e d Art.186 EEC, designed to prevent the 

c o n t i n u i n g breach of EC law u n t i l the ECJ reaches a judgement 
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[ 5 0 ] . I n t e r i m measures are i m p o r t a n t f o r the e f f e c t i v e n e s s of 

remedies. The e f f e c t i v e n e s s of a d e c i s i o n reached two or t h r e e 

years a f t e r the submission of a complaint would be d o u b t f u l i f 

i n the meantime member s t a t e s were al l o w e d t o enjoy the p r o f i t s 

of t h e i r v i o l a t i o n s . However, under c e r t a i n c o n d i t i o n s [ 5 1 ] , the 

ECJ may p r e s c r i b e measures t o prevent t h i s s i t u a t i o n . 

A l t h o u g h the i m p o s i t i o n of of i n t e r i m measures does not 

a f f e c t the main case [ A r t . 8 6 Rules of Procedu r e ] , judgment on 

the prima facie e x i s t e n c e of a v i o l a t i o n g i v e s the l i t i g a n t s an 

idea of the ECJ's view. The l e g i s l a t o r ' s w i l l t o r e s o l v e 

d i s p u t e s between the Commission and member s t a t e s and amongst 

member s t a t e s w i t h o u t r e s o r t i n g t o a h u m i l i a t i n g f i n a l judgment 

i s a p parent. The p r o f o u n d advantages of Art.186 i n comparison 

w i t h Arts.169-171 and 177 (speed, s i m p l i f i e d procedure, 

a u t h o r i t y of the ECJ t o r e g u l a t e a l l a p p r o p r i a t e measures) 

render i n t e r i m measures one of the most s u c c e s s f u l enforce.ment 

mechanisms i n t r o d u c e d by the T r e a t y [ 5 2 ] . 

R e s t i t u t i o n of Dam.ages by the N a t i o n a l Courts 

We have viewed the p a r t i c i p a t i o n of n a t i o n a l c o u r t s i n the 

h a r m o n i z a t i o n procedure t h r o u g h p r e l i m i n a r y r u l i n g s . Without 

d i s r e g a r d i n g the importance and e f f e c t i v e n e s s of Art.177 we must 

s t a t e t h a t the r o l e of n a t i o n a l c o u r t s i s much more important 

[ 5 3 ] . They p r e s s u r e on n a t i o n a l a u t h o r i t i e s t o comply w i t h EC 

law [ 5 4 ] and e s t a b l i s h a procedure l e a d i n g t o compensation f o r 

damages caused by i l l e g a l a c t i o n s of member s t a t e s or combined 
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a c t i o n s o f the Community and member s t a t e s . For the purpose of 

t h i s t h e s i s , we s h a l l o n l y analyse damages r e s u l t i n g by i n f r i n ­

gements of EC law by member s t a t e s , a c t i n g on t h e i r own and i n 

" c o o p e r a t i o n " w i t h the Community. 

The j u r i s d i c t i o n of n a t i o n a l c o u r t s t o judge on issues of 

EC law i s based on the p r i n c i p l e of d i r e c t e f f e c t and supremacy 

[ 5 5 ] , which p r o v i d e t h a t EC law i s pa r t o f the m.ember s t a t e s ' 

i n t e r n a l law and o v e r r i d e s c o n t r a d i c t o r y n a t i o n a l laws [ 5 6 ] . The 

l a t t e r can o n l y set the procedure [57] under which EC law i s 

a p p l i e d by n a t i o n a l c o u r t s [ 5 8 ] . 

The i l l e g a l a c t i o n of member s t a t e s l e a d i n g t o coiTpensat ion 

f o r damages [5 9 ] may a r i s e e i t h e r on the i n t e r p r e t a t i o n or the 

a p p l i c a t i o n of EC law by member s t a t e s . The v i o l a t i o n of the 

companies' freedom o f e s t a b l i s h m e n t by n a t i o n a l a u t h o r i t i e s must 

be c o n s i d e r e d as i l l e g a l a c t i o n on.the a p p l i c a t i o n of EC law. 

T h e r e f o r e , c l a i m s of f o r e i g n persons f o r damage c o n s i s t i;:g i n 

the l o s s of p r o f i t s (which they would have o b t a i n e d had the 

n a t i o n a l a u t h o r i t i e s a l l o w e d t h e i r unhindered e s t a b l i s h m e n t ) 

must be brought b e f o r e t he n a t i o n a l c o u r t s which have the 

j u r i s d i c t i o n t o o r d e r payment under n a t i o n a l law. 

R e s t i t u t i o n of Damages by ECJ 

The EEC T r e a t y p r o v i s i o n s examined so f a r apply i n case of 

i n f r i n g e m e n t of EC law by n a t i o n a l a u t h o r i t i e s . We s h a l l now 

view t he l e g a l remedies a v a i l a b l e t o i n d i v i d u a l s who have 

s u f f e r e d damage as a r e s u l t of a c t i o n s of member s t a t e s which 
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have been s u p p o r t e d ( a c t i v e l y o r p a s s i v e l y ) by the Conununity 

[ 6 0 ] . We s h a l l r e f e r t o the c o n c u r r e n t or j o i n t l i a b i l i t y of the 

EC and member s t a t e s , which occurs when i l l e g a l a p p l i c a t i o n of 

EC law causes damage t o n a t u r a l or l e g a l persons, f o r the 

r e s t i t u t i o n of which l i a b l e are both the Community under EC law 

and the member s t a t e s under t h e i r n a t i o n a l law. The damage 

caused t o the p l a i n t i f f d e r i v e s from two i l l e g a l a c t s [ 6 1 ] , one 

under n a t i o n a l law e x e r c i s e d by n a t i o n a l a u t h o r i t i e s and one 

under EC law e x e r c i s e d by a Community organ. 

The concept of Conraunity l i a b i l i t y e.mbraces "a w r o n g f u l act 

or o m i s s i o n " [ 6 2 ] , s p e c i f i c (not s p e c u l a t i v e ) "dam^age to the 

p l a i n t i f f " [ 6 3 ] and a c a u s a t i v e l i n k between the two. Since 

d e t e r m i n i n g the e x t e n t of dam.age caused by i l l e g a l Community 

a c t i o n s ( l e g i s l a t i v e or a d m i n i s t r a t i v e ) which v i o l a t e the 

companies' freedom of e s t a b l i s h m e n t i s a s p e c u l a t i v e e x e r c i s e 

( c o n s i s t i n g of the p r o f i t s t h a t the companies would have made i f 

they had been p e r m i t t e d t o e s t a b l i s h w i t h i n the Community), 

a n a l y s i s of the c o n c u r r e n t l i a b i l i t y would serve no purpose 

f o r the scope of t h i s t h e s i s [ 6 4 ] . 

However, t h i s s i t u a t i o n c r e a t e s a s e r i o u s problem. Under 

the p r i n c i p l e o f independent l i a b i l i t y of the EC and m^ember 

s t a t e s , the l a t t e r c o u l d not be c a l l e d t o com.pensate f o r e i g n 

companies t h a t a re p r o h i b i t e d from e s t a b l i s h i n g w i t h i n the EC as 

a r e s u l t of a w r o n g f u l Community D i r e c t i v e which i s implemented 

by member s t a t e s . Thus, these companies can r e c e i v e compensation 

n e i t h e r from the EC nor from member s t a t e s . I f , f o r example, the 

EC issues a d i r e c t i v e which p r o h i b i t s the e x p l o i t a t i o n of mines 
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by f o r e i g n companies w i t h i n member s t a t e s and Greece (implemen­

t i n g t h i s w r o n g f u l Community a c t ) r e f u s e d p e r m i s s i o n f o r estab­

l i s h m e n t t o a German mi n i n g com.pany, the l a t t e r would be unable 

t o r e c e i v e compensation f o r i t s losses both by Greece and the 

Communi t y . 

T h i s s t a t e of a f f a i r s c r e a t e s a t w o f o l d problem. The f i r s t 

concerns t h e i n j u s t i c e done t o companies, which are l e f t unable 

to c l a i m r e s t i t u t i o n f o r s i g n i f i c a n t p r o f i t l o s s . The second 

concerns t h e c r e a t i o n of b a r r i e r s t o t r a d e , which d e f e a t s the 

o b j e c t ( i f the o b j e c t i s the c r e a t i o n of a Corrmon Market f o r 

goods, s e r v i c e s and p e o p l e ) . This i n j u s t i c e has an a d d i t i o n a l 

p s y c h o l o g i c a l e f f e c t on companies and the v e r y idea of a Co;rmon 

Market [ 6 5 ] . Consequently, a c t i o n s brought a g a i n s t the EC by 

companies harmed by w r o n g f u l EC a c t s imple.mented i n me.mber 

s t a t e s must be c o n s i d e r e d a d m i s s i b l e , even i f the n a t i o n a l law 

of t he s t a t e p r o h i b i t s t h e i r e f f e c t i v e compensation b e f o r e 

n a t i o n a l c o u r t s . 

The Enforcement o f EC Law i n Greece 

The purpose of our r e f e r e n c e t o the enforcement mechanisms 

of EC law was t o assess whether the Community has the power to 

impose t he i m p l e m e n t a t i o n of EC law i n Greece or whether the 

la c k o f such a power j u s t i f i e s the a l l e g e d i n d i f f e r e n c e of the 

Community towards Greek v i o l a t i o n s . However, the a n a l y s i s l ed to 

the c o n c l u s i o n t h a t the enforcement of EC law w i t h i n member 

s t a t e s l i e s m a i n l y w i t h n a t i o n a l c o u r t s . Thus, b e f o r e r e a c h i n g a 
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f i n a l c o n c l u s i o n on t h e a b i l i t y o f t h e Community t o e n f o r c e EC 

law i n G r e e c e , r e f e r e n c e must be made i n t h e r o l e o f Greek 

c o u r t s t o w a r d s i n e n s u r i n g e n f o r c e m e n t . 

Greece's a c c e s s i o n t o t h e Community i s based on A r t i c l e 2S, 

p a r s . 2 and 3 o f t h e 1975 Greek C o n s t i t u t i o n . A c c o r d i n g t o p a r . 2 , 

p o wers awarded by t h e C o n s t i t u t i o n t o n a t i o n a l a u t h o r i t i e s may 

be t r a n s f e r r e d t o o r g a n s o f i n t e r n a t i o n a l o r g a n i z a t i o n s f o r p u r ­

poses o f "an i m p o r t a n t n a t i o n a l i n t e r e s t " and f o r t h e prom.otion 

o f i n t e r n a t i o n a l c o o p e r a t i o n w i t h o t h e r s t a t e s . Par.3 p r o v i d e s 

t h a t l i m i t s t o Greek s o v e r e i g n t y may be s e t , p r o v i d e d t h a t t h i s 

i s d i c t a t e d by an i m p o r t a n t n a t i o n a l i n t e r e s t , and t h a t i t does 

n o t a f f e c t e i t h e r hum.an r i g h t s o r t h e f o u n d a t i o n s o f t h e de.mo-

c r a t i c p r o c e s s . F u r t h e r m o r e , i t mrust be a p p l i e d i n c o n f o r m . i t y 

w i t h t h e p r i n c i p l e s o f e q u a l i t y and on t h e c o n d i t i o n o f 

r e c i p r o c i t y [ 6 6 ] . Thus, t h e Greek C o n s t i t u t i o n poses no 

o b s t a c l e s t o t h e i m p l e m e n t a t i o n o f t h e b a s i c p r i n c i p l e s o f 

supremacy and d i r e c t e f f e c t o f EC law. 

S i n c e " t h e a t t i t u d e o f Greek c o u r t s t o w a r d s i n t e r n a t i o n a l 

law and f o r e i g n l e g a l c o n c e p t i o n s has a l w a y s been marked by a 

s p i r i t o f o p e n n e s s " [ 5 7 ] , i n p r i n c i p l e , Greek c o u r t s s h o u l d have 

no d i f f i c u l t y i n a p p l y i n g t h e p r i n c i p l e o f supremacy o f EC law. 

I n d e e d , t h e l a t t e r i s a c c e p t e d as a p a r t o f t h e Greek l e g a l 

s y s t e m , w h i c h p r e v a i l s o v e r any c o n f l i c t i n g Greek law [ 6 3 ] . 

F u r t h e r m o r e , t h e Greek C o u n c i l o f t h e S t a t e c a t e g o r i c a l l y h e l d 

t h a t Greek laws v i o l a t i n g t h e f r e e d o m o f e s t a b i i s h m . e n t a r e 

i n a p p l i c a b l e ( e v e n when t h e y a r e n o t f o r m a l l y r e p e a l e d ) f r o m t h e 

d a t e o f a c c e s s i o n . However, most d e c i s i o n s a r e based on A r t . 23 
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o f t h e C o n s t i t u t i o n , o r on law 945/1979 w h i c h i m p l e m e n t s t h e 

a c c e s s i o n T r e a t y [ 5 9 ] r a t h e r t h a n t h e p r i n c i p l e i t s e l f . Thus, 

Greek c o u r t s a r e b e i n g l e d i n a " r a t h e r f o r m a l i s t i c p e r c e p t i o n 

o f Community law" [ 7 0 ] . The p r i n c i p l e o f d i r e c t e f f e c t i s a l s o 

r e c o g n i z e d by most [ 7 1 ] Greek c o u r t s [ 7 2 ] and a l s o t h a t compa­

n i e s have been f r e e t o e s t a b l i s h i n Greece s i n c e 1.1.1931 ( 7 3 j . 

I n s p i t e o f t h i s r e c o g n i t i o n o f t h e supremacy and d i r e c t 

e f f e c t o f EC law by Greek c o u r t s , Greece has r e p e a t e d l y f a i l e d 

t o c o m p l y w i t h i t s r e q u i r e m e n t s . Thus, i n t h e p a s t t h e 

Commission has b r o u g h t Greece b e f o r e t h e 'SCJ under A r t . l o T -

s e v e r a l t i m e s [ 7 4 ] . I t s h o u l d be n o t e d however t h a t t h e r e c e n t 

d e c l a r a t i o n o f t h e Greek g o v e r n m e n t , t h a t Greece s h o u l d scop 

b e i n g " t h e s t a t e o f e x c e p t i o n s " [ 7 5 ] and a p p l y EC .law, was 

a c c o m p a n i e d by an i m p r e s s i v e d e c l i n e i n cases a g a i n s t Greece f o r 

v i o l a t i o n s o f EC law on t h e e s t a b l i s h m e n t o f t h e Common 

M a r k e t [ 7 5 ] . O t h e r member s t a t e s have i g n o r e d ^he ^ p o r : un. : . j 

t u r n a g a i n s t Greece u n d e r A r t . 1 7 0 , whereas t h e o n l y t i m e t h a t 

Greece has been f o u n d g u i l t y f o r f a i l i n g t o e x e c u t e a p r i o r 

j u d g m e n t o f t h e ECJ, was i n case 323/90 on Greece's f a i l u r e t o 

i m p l e m e n t j u d g m e n t s 147/86 (on t h e f r e e e s t a b l i s h m e n t o f f o r e i g n 

i n s t i t u t e s o f m u s i c and f o r e i g n l a n g u a g e s w i t h i n Greece) and 

j u d g e m e n t 38/87 ( o n t h e e s t a b l i s h m e n t i n Greece o f a r c h i t e c t s , 

p o l i t i c a l e n g i n e e r s and t o p o g r a p h e r s ) [ 7 7 ] . 

From t h e above i t has become c l e a r t h a t t h e r e i s a 

n o t i c e a b l e r e d u c t i o n i n j u d i c i a l a c t i o n s a g a i n s t Greece b o t h 

f r o m t h e C o m m i s s i on and o t h e r member s t a t e s . However, as s t a t e d 

i n t h e f i r s t p a r t o f t h i s C h a p t e r , t h i s i s n o t due t o an absence 
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o f Greek i n f r i n g e m e n t s , b u t t o t h e l a c k o f e f f e c t i v e e n f o r c e m e n t 

mechanisms o f EC law a t t h e Community l e v e l . The see.ming 

i n d i f f e r e n c e o f t h e EC and member s t a t e s t o t h e Greek v i o l a t i o n s 

i s m a i n l y due t o t h e i r b e l i e f t h a t Greece s h o u l d be p e r s u a d e d t o 

com.ply w i t h EC law w i t h o u t b e i n g s u b j e c t e d t o t h e h u m i l i a t i n g 

p r o c e d u r e b e f o r e t h e ECJ. T h i s g e n e r a ! v i e w i s s u p p o r t e d by 

Greece's r e l a t i v e l y r e c e n t membership and i t s o b v i o u s f i n a n c i a l 

p r o b i ems. 

However j u s t i f i e d t h i s a t t i t u d e m.ay be, i t e n a b l e s t h e com­

p a n i e s ' f r e e d o m o f e s t a b l i s h m e n t t o be c i r c u m v e n t e d . Thus, 

companies a r e u n a b l e t o p r o t e c t t h e i r r i g h t s a t t h e EC l e v e l and 

can o n l y seek p r o t e c t i o n a t t h e n a t i o n a l l e v e l ( b e f o r e Greek 

c o u r t s u n d e r Greek l a w ) . The f o r m e r means o f p r o t e c t i o n com.bines 

j u d i c i a l p r o c e d u r e s b e f o r e n a t i o n a l c o u r t s and t h e ECJ under 

A r t . 1 7 7 on p r e l i m i n a r y r u l i n g s . The f i r s t Greek c o u r t t o r e f e r a 

case t o t h e ECJ was t h e A t h e n s C o u r t o f A p p e a l [ 7 8 ] ( n o t a c o u r t 

o f l a s t i n s t a n c e ) i n 19S5 ( s i x y e a r s a f t e r t h e Greek a c c e s s i o n 

t o t h e EC). T h i s s t e p was f o l l o w e d by a r e f e r e n c e o f t h e P l e n a r y 

C o u n c i l o f t h e S t a t e 2605/1986, t h e f i r s t Greek c o u r t o f l a s t 

i n s t a n c e t o r e f e r t o t h e ECJ [ 7 9 ] . 

I n o r d e r t o e v a l u a t e t h e use o f A r t . 1 7 7 by Greek c o u r t s , we 

must d i s t i n g u i s h b e t w e e n c o u r t s o f f i r s t i n s t a n c e and c o u r t s 

w i t h m a n d a t o r y j u r i s d i c t i o n . The r e l a t i v e l y s m a l l num.ber o f 

p r e l i m i n a r y r u l i n g s r e f e r r e d t o t h e ECJ by t h e t o t a l o f Greek 

c o u r t s up t o t h e p r e s e n t t i m e [ 8 0 ] i n d i c a t e s t h e r e l u c t a n c e o f 

Greek j u d g e s t o t r a n s f e r t h e i r power t o t h e ECJ [ 8 1 ] . However, 

t h e even s m a l l e r number o f p r e l i m i n a r y r e f e r e n c e s f r o m Greek 
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c o u r t s w i t h m a n d a t o r y j u r i s d i c t i o n [ 8 2 ] i s even m.ore i m p o r t a n t 

f o r t h e e v a l u a t i o n o f t h e e f f e c t i v e n e s s o f t h e companies' 

p r o t e c t i o n a t t h e n a t i o n a l l e v e l . 

I n f a c t , b o t h t h e r e l e v a n t Greek c o u r t s [ 3 3 ] , t h e Greek 

Supreme C o u r t (Arios Pagos) and t h e C o u n c i l o f t h e S t a t e , have 

been r e p e a t e d l y n e g l e c t i n g A r t . 1 7 7 EEC. The C o u n c i l o f t h e 

S t a t e ' s r e l u c t a n c e t o a p p l y A r t . 177 i s e v i d e n c e d by i t s r e f u s a l 

t o make r e f e r e n c e s i n s e v e r a l cases [ 3 4 ] , t h e a p p l i c a t i o n o f t h e 

-now a b o l i s h e d - Law 1470/84 f o r s e v e r a l y e a r s ( r e g u l a t i n g t h a t 

p r e l i m i n a r y r e f e r e n c e s t o t h e ECJ a r e i s s u e d e x c l u s i v e l y by t h e 

P l e n a r y C o u n c i l ) as w e l l as t h e c o n t i n u i n g d i s p r o p o r t i o n between 

t h e h u n d r e d s o f a d m i n i s t r a t i v e cases j u d g e d a n n u a l l y by t h e 

C o u n c i l a t l a s t i n s t a n c e w i t h t h e m i n i m a l number o f cases 

r e f e r r e d t o t h e ECJ. The s t a t i s t i c s a r e even worse f o r t h e A r i e s 

Pagos. The a p p l i c a t i o n o f Greek p r o c e d u r a l laws t h a t p r e s e n t 

o b s t a c l e s t o t h e u n h i n d e r e d i.mplem.entat i o n o f A . r t . i 7 7 ( t h e 

r e f u s a l o f j u d g e s t o a p p l y EC law u n l e s s o t h e r w i s e p r o p o s e d by 

t h e l i t i g a n t s , c o u p l e d w i t h t h e r e q u i r e m e n t t h a t t h e l i t i g a n t 

makes e x p r e s s r e f e r e n c e t o t h e p r e c i s e EC l e g i s l a t i v e t e x t t o be 

a p p l i e d i n t h e c a s e , as w e l l as t h e need f o r a s p e c i f i c r e q u e s t 

f o r p r e l i m i n a r y r u l i n g on b e h a l f o f t h e l i t i g a n t ) r e n d e r s t h e 

use o f A r t . 1 7 7 q u i t e d i f f i c u l t i n p r a c t i c e . 

More i m p o r t a n t l y , t h e l a c k o f p r o v i s i o n f o r t h e e x e c u t i o n 

o f t h e Supreme C o u r t ' s d e c i s i o n on t h e r e f e r e n c e t o t h e ECJ [ 8 5 ] 

r e n d e r t h e use o f A r t . 1 7 7 i m p o s s i b l e . I t s h o u l d be n o t e d t h a t 

u n d e r t h e u s u a l p r o c e d u r e , t h e S e c r e t a r i a t o f t h e Supreme C o u r t 

r e c e i v e s an i n t e r n a l document, i s s u e d by t h e r e s p e c t i v e d e p a r t -
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ment o f t h e M i n i s t r y o f J u s t i c e , d e t e r m i n i n g t h e p r o c e d u r e 

f o l l o w e d i n each case ( f o r m o f t h e r e l e v a n t document, number o f 

c o p i e s s u b m i t t e d by t h e a p p l i c a n t , expenses and t h e r e s p e c t i v e 

r e c e i v i n g a u t h o r i t y ) . However, no r e l e v a n t a c t i o n s have been 

t a k e n by t h e M i n i s t r y i n t h e case o f r e f e r r a l s t o t h e ECJ. Thus, 

t h e S e c r e t a r i a t o f t h e Supreme C o u r t (a c o u r t w i t h m a n d a t o r y 

j u r i s d i c t i o n ) c a n n o t f o r m a l l y communicate w i t h t h e S e c r e t a r i a t 

o f t h e ECJ and t h e d e c i s i o n s o f t h e Suprem.e C o u r t j u d g e s 

o r d e r i n g t h e r e f e r e n c e o f an i s s u e t o t h e ECJ can n o t be execu­

t e d . The i s s u e i s o f p a r t i c u l a r i m p o r t a n c e f o r t h e e v a l u a t i o n o f 

t h e w i l l o f t h e Greek a u t h o r i t i e s t o implement A r t . 1 7 7 . I t 

s h o u l d be n o t e d t h a t a r e l e v a n t p r o c e d u r e , r e g u l a t i n g t h e 

p a r t i c i p a t i o n o f l i t i g a n t s - r e s i d e n t s i n f o r e i g n c o u n t r i e s - i n 

t r i a l s b e f o r e t h e Greek c o u r t s , a l r e a d y e . x i s t s . I n t h e s e c a s e s , 

t h e G e n e r a l A d v o c a t e o f t h e Supreme C o u r t sends t h e r e l e v a n t 

l e g a l documents t o t h e l i t i g a n t t h r o u g h t h e Greek Embassy o f t h e 

c o u n t r y , w h i c h t h e l i t i g a n t has d e c l a r e d as i t s c o u n t r y o f r e s i ­

d e nce. I t t h u s becomes c l e a r , t h a t t h e o n l y a c t i o n r e q u i r e d by 

t h e M i n i s t r y o f J u s t i c e f o r t h e r e s o l u t i o n o f t h i s s i t u a t i o n 

w o u l d be t o o r d e r t h e S e c r e t a r i a t o f t h e Supreme C o u r t t o send 

t h e r e f e r e n c e f o r p r e l i m i n a r y r u l i n g t o t h e A d v o c a t e G e n e r a l , 

who w o u l d send t h e documents t o t h e ECJ t h r o u g h t h e Greek 

Embassy i n B r u s s e l s . The l a c k o f r e l e v a n t p r o c e d u r e and t h e l a c k 

o f any r e a c t i o n on b e h a l f o f t h e Supreme C o u r t j u d g e s l e a d s t o 

t h e b e l i e f t h a t b o t h t h e j u d g e s and t h e Greek government a r e 

r e l u c t a n t t o . i m p l e m e n t A r t . 1 7 7 . Thus, i t has now become c l e a r 

t h a t t h e p r o t e c t i o n s o u g h t by i n d i v i d u a l s a g a i n s t i l l e g a l a c t s 
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o f t h e Greek a u t h o r i t i e s a t t h e n a t i o n a l l e v e l c a n n o t be f o u n d 

i n t h e a p p l i c a t i o n o f A r t . 1 7 7 by t h e Greek j u d g e s . 

A n o t h e r i m p o r t a n t f o r m o f e n f o r c e m e n t o f EC law a t n a t i o n a l 

l e v e l i s t h e awa r d o f c o m p e n s a t i o n t o f o r e i g n i n d i v i d u a l s f o r 

damages c a u s e d by w r o n g f u l a c t s o f t h e Greek s t a t e , w h i c h t h e y 

can b r i n g b e f o r e Greek a d m i n i s t r a t i v e and c i v i l c o u r t s . The 

c h o i c e o f t h e most a p p r o p r i a t e c o u r t depends on t h e n a t u r e o f 

t h e d i s p u t e i n q u e s t i o n . The c r i t e r i a f o r c h a r a c t e r i z a t i o n o f a 

d i s p u t e as c i v i l o r a d m i n i s t r a t i v e a r e : t h e t y p e o f t h e agency 

t h a t perform.ed t h e i l l e g a l a c t and t h e n a t u r e o f t h e r e l a t i o n ­

s h i p o r s i t u a t i o n a f f e c t e d by t h e d i s p u t e . Greek a d m i n i ­

s t r a t i v e a c t s t h a t h i n d e r t h e companies' f r e e d o m o f e s t a b l i s h ­

ment a r e c o n s i d e r e d t o be causes o f a d m i n i s t r a t i v e d i s p u t e s [ 3 5 j 

and a r e t h e r e f o r e h e a r d b e f o r e t h e a d m i n i s t r a t i v e c o u r t s [ 8 7 ] . 

However, t h e r e f u s a l o f b o t h adm.i n i s t r a t i ve and j u d i c i a l 

o r g a n s t o e n f o r c e t h e companies' r i g l i c t o rr-ed^n-; o f 

e s t a b l i s h m e n t ( w h i c h i s c o n s i d e r e d p a r t o f t h e i n t e r n a l l e g a l 

s y s t e m ) imposes p a r a l l e l c i v i l l i a b i l i t y upon t h e Greek s t a t e 

and t h e r e l e v a n t o r g a n i t s e l f [ A r t s . 1 0 4 - 1 0 5 o f t h e I n t r o d u c t o r y 

Law o f t h e Greek C i v i l C o d e ] . Thus, companies may a l s o c l a i m 

c o m p e n s a t i o n f r o m b o t h t h e Greek s t a t e and t h e r e l e v a n t 

a d m i n i s t r a t i v e o r g a n on t h a t b a s i s [ 8 8 ] . 

A c c o r d i n g t o Greek l a w , d i s p u t e s between n a t u r a l o r l e g a l 

p e r s o n s ( d o m e s t i c o r f o r e i g n ) and t h e Greek s t a t e must be t r i e d 

i n a c o u r t , where t h e s t a t e o r i t s r e s p e c t i v e a u t h o r i t y i s 

s e a t e d [Code o f C i v i l P r o c e d u r e A r t s . 2 2 and 2 5 ] . D u r i n g t h i s 

t r i a l , and i f t h e f o r e i g n company p r o v e s t h a t t h e i l l e g a l a c t 
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( i n t h i s c a s e w r o n g f u l u n d e r EC law) caused m o r a l o r f i n a n c i a l 

damage, t h e c o u r t may o r d e r t h e s t a t e ( o r , i n cases o f c i v i l 

l i a b i l i t y , t h e r e s p e c t i v e o r g a n ) t o compensate t h e com.pany 

[ 8 9 ] e i t h e r in natura o r f i n a n c i a l l y [ A r t . 2 9 7 C i v i l C o d e ] . 

C o m p e n s a t i o n i n c l u d e s any p o s i t i v e damages ( r e a l l o s s ) o r " t h e 

p r o f i t t h a t one must p o s s i b l y e x p e c t a c c o r d i n g t o t h e u s u a l 

e v o l u t i o n o f t h i n g s o r a c c o r d i n g t o t h e s p e c i a l c i r c u m s t a n c e s o f 

t h e c ase and e s p e c i a l l y a c c o r d i n g t o t h e p r e p a r a t o r y measures 

a l r e a d y t a k e n " [ A r t . 2 9 3 C i v i l C ode]. T h i s means t h a t t h e c o u r t 

may o r d e r t h e s t a t e t o e i t h e r perm.it t h e e s t a b i i s h m . e n t o f t h e 

company i n Greece o r o r d e r c o m p e n s a t i o n e q u a l t o t h e p r o f i t s t h e 

company w o u l d have e a r n e d had i t f u n c t i o n e d l e g a l l y i n Greece. 

M o r e o v e r , f o r e i g n comipanies may demand c o m p e n s a t i o n f o r m o r a l 

damage [ A r t . 5 7 & A r t . 5 9 o f t h e Greek C i v i l C o d e ] , on t h e g r o u n d s 

t h a t Greece's r e f u s a l t o p e r m i t t h e i r e s t a b l i s h m e n t i n Greece 

has harmed t h e i r r e p u t a t i o n as t o t h e l e g a l i t y o f t h e i r 

a c t i v i t i e s . 

I n an a t t e m p t t o e v a l u a t e t h e enforcem.ent mechanism.s o f EC 

law a t t h e n a t i o n a l l e v e l , we must t a k e i n t o a c c o u n t t h e s m a l l 

number o f p r e l i m i n a r y r u l i n g s o r d e r e d by Greek c o u r t s ( e v e n 

t h o s e w i t h m a n d a t o r y j u r i s d i c t i o n ) and t h e l a c k o f any c i v i l o r 

a d m i n i s t r a t i v e d e c i s i o n s o r d e r i n g c o m p e n s a t i o n t o f o r e i g n 

c o mpanies f o r t h e f a i l u r e o f t h e Greek s t a t e t o comply w i t h EC 

law. Thus, t h e o r e t i c a l l y e f f e c t i v e e n f o r c e m e n t mechanisms o f EC 

law a t t h e n a t i o n a l l e v e l a r e r e n d e r e d p o w e r l e s s by t h e 

r e l u c t a n c e o f Greek j u d g e s t o comply w i t h t h e i r r o l e as EC 

o r g a n s . 
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Our a n a l y s i s on t h e e n f o r c e m e n t mechanisms o f EC law b o t h 

a t Community and n a t i o n a l l e v e l showed t h a t t h e ConLmuni t y i s 

p r a c t i c a l l y u n a b l e t o e n f o r c e EC law w i t h i n member s t a t e s . Thus, 

t h e l a c k o f s a n c t i o n s upon Greece i s n o t due t o t h e l a c k o f 

v i o l a t i o n s o f EC law and o u r assessment t h a t Greece v i o l a t e s t h e 

c o m p a n i e s ' f r e e d o m o f e s t a b l i s h m e n t i s v e r i f i e d . C o n s e q u e n t l y , 

t h e f i r s t a i m o f t h e c h a p t e r i s r e a c h e d . However, t h e second aim 

( t o r e v e a l t h e r e a s o n s b e h i n d t h e Greek n o n - c o m p l i a n c e ) i s s t i l l 

t o be d e a l t w i t h . T h i s l e a d s us t o t h e a n a l y s i s o f t h e p o l i t i c a l 

s i t u a t i o n i n Greece d u r i n g t h e l a s t decade. 

Causes o f Greek N o n - c o m p l i a n c e and O u t l o o k f o r t h e F u t u r e 

H a v i n g c o n c l u d e d t h a t Greece has r e p e a t e d l y f a i l e d t o 

c o m p l y w i t h EC r e g u l a t i o n s on t h e f r e e d o m o f e s t a b l i s h m e n t and 

t h a t (due t o t h e l a c k o f e f f e c t i v e enforcem.ent mechanisms) t h e 

i m p l e m e n t a t i o n o f EC law i n Greece (as i n a l l EC member s t a t e s ) 

depends w h o l l y on t h e c o n s e n t o f t h e s t a t e , we s h a l l b r i e f l y 

l o o k a t t h e r e a s o n s o f Greek r e l u c t a n c e t o a p p l y EC law. 

I t must be n o t e d h e r e t h a t t o some d e g r e e a l l .member s t a t e s 

a t some p o i n t have been r e l u c t a n t t o im.plement EC law [ 9 0 ] 

e i t h e r b e c a u s e i t was deem.ed h a r m f u l t o t h e i r economies o r , r a ­

r e l y , b e c a u s e o f an i d e o l o g i c a l a v e r s i o n t o a C o u n c i l d e c i s i o n . 

I n t h i s sense t h e Greek a p p r o a c h does n o t c o n s t i t u t e an i s o l a t e d 

and e x c l u s i v e phenomenon. The a i m h e r e i s t o as s e s s i f 

p a r t i c u l a r " c a u s e s " f o r Greek r e l u c t a n c e t o implement EC law 

s t i l l e x i s t and w h e t h e r Greece i s l i k e l y t o r e c t i f y t h e e x i s t i n g 



•210-

s i t u a t i o n . 

However, b e f o r e p r o c e e d i n g t o t h i s a n a l y s i s , we must ' t a k e 

i n t o a c c o u n t t h e f o l l o w i n g two f a c t s : 

a. Greek laws ( b o t h on t h e c o n d i t i o n s f o r t h e e s t a b l i s h m e n t 

as w e l l as t h e f u n c t i o n i n g o f f o r e i g n companies i n Greece) do 

h o t d i s t i n g u i s h b e t w e e n companies o r i g i n a t i n g f r o m EC .m.ember 

s t a t e s and companies f r o m t h i r d , non-EC c o u n t r i e s ; 

b. S i n c e 1990 Greece has i n t r o d u c e d numerous a d m i n i ­

s t r a t i v e ( a n d a few l e g i s l a t i v e ) measures e n f o r c i n g EC 

r e g u l a t i o n s . D e s p i t e t h e i n e f f i c i e n c y o f t h e above a d m i n i s t r a ­

t i v e a c t s , t h e i n t e n t i o n o f t h e new Greek government o f New 

Democracy t o im.plement EC law i s s i n c e r e . 

These r e m a r k s a r e t h e key t o d i s c o v e r i n g t h e r e a s o n s f o r 

t h e Greek r e l u c t a n c e t o c o m p l y w i t h EC law. The absence o f Greek 

laws c r e a t i n g b e n e f i c i a l s t a t u s f o r EC comipanies (com.pared w i t h 

t h e s t a t u s o f non-EC f i r m s ) may be due t o t h e f a c t t h a t Greece 

i s a r e l a t i v e l y y o ung EC member s t a t e , w h i c h has sim.ply l a c k e d 

t h e t i m e t o a d j u s t i t s v a s t number o f l e g i s l a t i v e t e x t s t o t h e 

l a r g e number o f a l r e a d y e x i s t i n g EC p r o v i s i o n s . I n t h i s sense 

Greece was s i m p l y u n a b l e t o c a t c h up w i t h t h e r e s t o f t h e EC. 

However, t h e r e a r e a l s o i n s t a n c e s where Greece r e f u s e d t o comiply 

w i t h EC l e g i s l a t i o n b e c a u s e i t c o n f l i c t e d w i t h c e r t a i n d o m e s t i c 

p r i o r i t i e s w h i c h t h e g o v e r n m e n t had s e t . 

The Greek a t t i t u d e t o w a r d s t h e EC can be d i v i d e d i n t o t h r e e 

p h a s e s : [ 9 1 ] 

a. 1960s and 1970s ( g o v e r n m e n t o f K o n s t a n t i n o s K a r a m a n l i s , 

t h e p r i m e m i n i s t e r who a p p l i e d b o t h f o r Greece's a s s o c i a t e , as 
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w e l l as i t s f u l l m e mbership t o t h e C o m m u n i t y ) ; 

b. 1980s: The " l o s t decade" [ 9 2 ] i n Greek-EC r e l a t i o n s 

( s o c i a l i s t g o v e r n m e n t o f PASOK, t h e p a r t y whose o b j e c t i o n s t o 

t h e Greek m e m b e r s h i p became one o f i t s m.ain s l o g a n s i n t h e 1931 

e l e c t i o n s ) ; and 

c. 1990s ( n e o - l i b e r a l g overnment o f New Dem.ocracy, w h i c h 

due t o i t s c o n t i n u i n g r e l a t i o n s h i p s w i t h i t s f o r m e r l e a d e r 

K a r a m a n l i s and i t s o p p o s i t i o n t o PASOK, a l w a y s v i e w e d Greek 

a c c e s s i o n t o t h e Community as t h e s o l e answer t o t h e c o u n t r y ' s 

numerous f i n a n c i a l p r o b l e m s ) . 

S i n c e t h e p o i n t o f t h i s r e s e a r c h i s t o ass e s s why Greece 

f a i l s t o c o m p l y w i t h EC r e g u l a t i o n s , we s h a l l r e f e r t o t h e l a s t 

two p e r i o d s o f Greek p o l i t i c s , i . e . o n l y when Greece had t h e 

l e g a l o b l i g a t i o n t o i m p l e m e n t EC law. The Greek r e l u c t a n c e t o 

com.ply w i t h i t s o b l i g a t i o n s as an EC member s t a t e i n t h e 19SC3 

must be v i e w e d as an a s p e c t o f t h e i n t e n s e a n t i - w e s t e r n 

p r o p a g a n d a o f PASOK d u r i n g a p e r i o d where NA.TO' s f a i l u r e t o 

i n t e r v e n e d u r i n g t h e 1974 T u r k i s h m i l i t a r y i n v a s i o n i n Cyprus 

and t h e r e l u c t a n c e o f t h e West t o s u p p o r t Greece even a f t e r t h e 

p o s i t i v e d e c i s i o n o f t h e Hague I n t e r n a t i o n a l C o u r t l e f t t h e 

Greeks d i s a p p o i n t e d by t h e i r W e s t e r n a l l i e s . F o l l o w i n g a 

campaign b a s e d on t h e " p r o m i s e " t o l e a v e b o t h NA.TO and t h e 

Community [ 9 3 ] , t h e p e r i o d o f t h e PASOK a d m i n i s t r a t i o n ( e s p e c i ­

a l l y t h e f i r s t t e r m ) was marked by a t t e m p t s t o r e n e g o t i a t e t h e 

t e r m s o f t h e Greek a c c e s s i o n t o t h e Community [ 9 4 ] . A second 

f e a t u r e o f t h e PASOK a d m i n i s t r a t i o n was i t s r e f u s a l t o "tow" t h e 

Community l i n e on i n t e r n a t i o n a l i s s u e s [ 9 5 ] . 
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A p a r t f r o m t h i s g e n e r a l a n t i - E E C p o l i c y o f PASOK, t h e 

p o p u l a r i t y o f t h e Community i n Greece was s e r i o u s l y harmed by 

t h e f a c t t h a t EC membership "opened t h e f l o o d g a t e s t o i m p o r t s o f 

Eur o p e a n m a n u f a c t u r e r s o f f o o d " [ 9 5 ] . T h i s h i g h l i g h t e d Greece's 

s e v e r e f i n a n c i a l c r i s i s , i n a p e r i o d where t h e f i n a n c i a l and 

p o l i t i c a l a d v a n t a g e s o f Greece's membership were n o t y e t 

a p p a r e n t . T h i s was p a r t l y due t o t h e f a c t t h a t t h e EC's 

f i n a n c i a l o f f e r s t o Greece were s t i l l v e r y l i m i t e d . M o r e o v e r , 

even t h e s e l i m i t e d r e s o u r c e s o f Community f u n d s were o f t e n 

p r e s e n t e d as g o v e r n m e n t a l i n i t i a t i v e s and used by t h e s o c i a l i s t 

g o v e r n m e n t as means o f i n t e r n a l p r o p a g a n d a . T h i s s i t u a t i o n 

c o n s i d e r a b l y weakened s u p p o r t f o r t h e Comjnunity i n Greece, where 

" g e t t i n g money o u t o f Europe was, and s t i l l i s , t h e m.ain 

p r e o c c u p a t i o n " [ 9 7 ] . 

Even w i t h i n t h e EC, t h e PASOK government was opposed t o any 

r e f o r m s u n t i l t h e d i f f e r e n c e s between t h e EC r i c h and poo r coun­

t r i e s were d i m i n i s h e d . As S t e f a n o u [ 9 3 ] o b s e r v e d , t h e o p e n i n g o f 

t h e i n t e r n a l m a r k e t i s c e r t a i n l y n o t g o i n g t o f a v o u r t h e p e r e n ­

n i a l l y p r o t e c t e d Greek i n d u s t r i e s . Thus, t h e Greek govern.ment 

was t r y i n g t o buy some t i m e and h i n d e r t r a d e l i b e r a l i z a t i o n by 

s t i c k i n g t o t h e t r a d i t i o n a l Greek m e r c a n t i l i s t a t t i t u d e , w h i c h 

l e f t l i t t l e g r o u n d f o r c o m p l i a n c e w i t h EC l e g i s l a t i o n [ 9 9 ] . T h i s 

u n d e r s t a n d a b l e Greek a t t i t u d e t o r e f o r m s w i t h i n t h e EC was 

e x a g g e r a t e d by PASOK's l e f t - w i n g i d e o l o g i c a l o v e r t o n e s , i . e . t h e 

f a c t t h a t some economic a s p e c t s o f r e f o r m were based on 

n e o l i b e r a l n o t i o n s r e g a r d e d as u n a c c e p t a b l e by t h e s o c i a l i s t 

Greek g o v e r n m e n t . 
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I t was i n t h e l a t e 1980's t h a t t h e a t t i t u d e o f PASOK 

t o w a r d s t h e EEC g r a d u a l l y began t o change. More t h a n t w e l v e 

y e a r s a f t e r t h e 1974 i n v a s i o n i n C y p r u s , t h e Greek p e o p l e 

r e a l i z e d t h a t G reece's m a r g i n a 1 i 2 a t i o n w o u l d be c a t a s t r o p h i c a t 

an i n t e r n a t i o n a l l e v e l . I n d e e d , t h i s r e a l i z a t i o n combined w i t h 

t h e r a d i c a l p o l i t i c a l changes i n E a s t e r n E urope d u r i n g t h e 

1990's r e s u l t e d i n t h e " i n e v i t a b l e " l i f t i n g f r o m Greek 

p a r t i c i p a t i o n i n t h e EC o f t h e p r e v i o u s l y i n t e n s e i d e o l o g i c a l 

b u r d e n [ 1 0 0 ] . The u n d e r s t a n d i n g t h a t t h e Greek economy can 

become e f f i c i e n t o n l y a f t e r i t s s t r e n g t h e n i n g t h r o u g h EC f i n a n ­

c i a l a i d ( g r a d u a l l y i n c r e a s i n g ) , t h e g r a d u a l d e c r e a s e o f t h e 

i n f l u e n c e o f Greek p o l i t i c i a n s i n p o l i c y f o r m a t i o n t o w a r d s t h e 

EC t h r o u g h t h e c r e a t i o n o f a g r o u p o f t e c h n o c r a t s r e s p o n s i b l e 

f o r d e c i s i o n - m a k i n g i n t h i s f i e l d , as w e l l as t h e f a c t t h a t 

"1992" was f a s t a p p r o a c h i n g , g r a d u a l l y t u r n e d Greece t o w a r d s 

a c t i v e p a r t i c i p a t i o n i n t h e Common M a r k e t . 

O b v i o u s l y , t h i s does n o t mean t h a t Greece has s u d d e n l y 

d e c i d e d t o change i t s l e g i s l a t i o n o v e r n i g h t . The s t a t e i s s t i l l 

t r y i n g t o e n s u r e t h a t i t s i m p l e m e n t a t i o n o f EC l e g i s l a t i o n i s 

e x e c u t e d i n such a way so as t o p r e v e n t as much f i n a n c i a l l o s s 

as p o s s i b l e f o r t h e s t i l l weak Greek economy. V i o l a t i o n s o f EC 

law s t i l l t a k e p l a c e and Greek o f f i c i a l s a r e s t i l l t r y i n g t o 

h e l p and p r o t e c t d o m e s t i c companies. However, t h i s i s a p e r f e c ­

t l y n o r m a l and h e a l t h y a t t i t u d e , w h i c h d i f f e r s s u b s t a n t i a l l y 

f r o m Greece's p r e v i o u s r e v u l s i o n t o t h e c o n c e p t o f t h e Comimon 

M a r k e t . 

The new g o v e r n m e n t ' s l i b e r a l n o n - p r o t e c t i v e c o m m e r c i a l 
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a p p r o a c h l e a d i n g t o t h e a b o l i t i o n o f p r o t e c t i o n i s t mechanisms 

and s t a t e m o n o p o l i e s , and i t s f i r m b e l i e f t h a t Greece can 

p r o m o t e i t s f i n a n c i a l and p o l i t i c a l i n t e r e s t s o n l y when a c t i v e l y 

p a r t i c i p a t i n g i n t h e EC, as w e l l as t h e r e a l i z a t i o n o f t h e Greek 

p e o p l e t h a t t h e Greek membership t o t h e Common M a r k e t i s i n d e e d 

t h e answer t o t h e c o u n t r y ' s f i n a n c i a l and c o m m e r c i a l c r i s i s , 

means t h a t i n t h e nea r f u t u r e i t i s l i k e l y t h a t Greece s h a l l 

p r o v i d e e q u a l t r e a t m e n t o f d o m e s t i c and f o r e i g n ( a t l e a s t EC) 

c o m p a n i e s . 

F u r t h e r m o r e , i n t h e u n l i k e l y e v e n t t h a t Greece s t i l l 

r e f u s e s t o i m p l e m e n t EC l a w , t h e Community now h o l d s s t r o n g 

p o l i t i c a l weapons t o f o r c e Greece t o comply w i t h i t s 

o b l i g a t i o n s : t h e D e l o r s packages (Greece's b e s t chance t o r e a c h 

t h e f i n a n c i a l l e v e l r e q u i r e d f o r i t s p a r t i c i p a t i o n i n t h e E.MU as 

t h e l a t t e r was e x p r e s s e d i n t h e M a a s t r i c h t T r e a t y ) , as w e l l as 

t h e c r i t i c a l i s s u e o f Macedonia and Greece's need f o r 

n o n - r e c o g n i t i o n c an be used as e f f e c t i v e mechanisms f o r t h e 

e n f o r c e m e n t o f EC law i n Greece. 

To c o n c l u d e , i t can be s t a t e d t h a t Greece's f a i l u r e t o 

a p p l y EC l e g i s l a t i o n on t h e Common M a r k e t and t h e companies' 

f r e e d o m o f e s t a b l i s h m e n t i s e x p e c t e d t o cease b o t h due t o 

i n t e r n a l r e a s o n s ( i . e . t h e change i n t h e c o u n t r y ' s dom.estic 

p o l i c y and p u b l i c o p i n i o n ) , as w e l l as due t o o t h e r p o l i t i c a l 

r e a s o n s ( p e e r p r e s s u r e a t an i n t e r n a t i o n a l l e v e l ) . 
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F u t u r e D e v e l o p m e n t s on t h e Freedom o f E s t a b l i s h m e n t 

Freedom o f e s t a b l i s h m e n t i s one o f t h e r i g h t s e x p e c t e d t o 

p r o g r e s s c o n s i d e r a b l y i n t h e near f u t u r e . The o p e n i n g o f t h e 

EC's i n t e r n a l m a r k e t and t h e c o n s e q u e n t a b o l i t i o n o f a l l 

o b s t a c l e s and r e s t r i c t i o n s t o t h e movement o f goods, p e r s o n s and 

s e r v i c e s w i l l f a c i l i t a t e t h e f u r t h e r e x p a n s i o n o f EC companies 

i n o t h e r EC member s t a t e s . I n o r d e r t o e x p l o i t as m.any o f t h e 

o p p o r t u n i t i e s c r e a t e d by t h e new m a r k e t as p o s s i b l e , EC 

companies s h a l l need t o e x e r c i s e t h e i r a c t i v i t i e s i n many EC 

c o u n t r i e s . The s o r t o f companies more l i k e l y t o expand a r e 

p u b l i c c ompanies l i m i t e d by s h a r e s , w h i c h u s u a l l y a r e t h e most 

f i n a n c i a l l y r o b u s t c o m p a n i e s . 

S e c o n d a r y e s t a b l i s h m e n t i s e x p e c t e d t o be t h e most 

f a v o u r a b l e s o l u t i o n , s i n c e t h e f o u n d a t i o n o f f o r e i g n b r a n c h e s , 

a g e n c i e s and s u b s i d i a r i e s combines e s t a b l i s h m e n t a b r o a d w i t h 

m a i n t e n a n c e o f company c o n t r o l ( i . e . a d m i n i s t r a t i o n , p l a n n i n g 

and d e c i s i o n - m a k i n g ) i n t h e same c o u n t r y . i n e The f o u n d a t i o n o f 

s u b s i d i a r y c o m p a n i e s i s t h e f o r m o f e s t a b l i s h m e n t e x p e c t e d t o 

p r e v a i l ( a t l e a s t i n t h e n e a r f u t u r e ) , because t h i s l e g a l f o r m 

c o mbines m a i n t e n a n c e o f t h e company's c o n t r o l w i t h t h e same 

p e o p l e , w i t h t h e added a d v a n t a g e s w h i c h d o m e s t i c companies e n j o y 

i n c o m p a r i s o n w i t h f o r e i g n ones. At t h i s p o i n t , i t s h o u l d be 

m e n t i o n e d t h a t s u c h d i s c r i m i n a t i o n s can n o t be f u l l y a b o l i s h e d 

t h r o u g h o u t t h e Common M a r k e t , s i n c e t h e p r o t e c t i o n o f d o m e s t i c 

t r a d e by most o f EC member s t a t e s i s n o t e x p e c t e d t o cease i n 

t h e n e a r f u t u r e ( a t l e a s t i n p r a c t i c e ) . I t s h o u l d a l s o be n o t e d 
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t h a t t h e Sociatas Europa does n o t seem t o be i n a p o s i t i o n t o 

r e p l a c e t h e s e c o n d a r y e s t a b i i s h m . e n t i n t h e known f o r m s , a t l e a s t 

i n t h e n e a r f u t u r e . 

As f a r as e s t a b i i s h m . e n t i n Greece i s c o n c e r n e d , b o t h t h e 

e x p e c t e d changes i n t h e l e g a l s t a t u s o f EC companies w i t h i n 

Greek b o u n d a r i e s , as w e l l as t h e need o f EC companies t o expand 

s o u t h w a r d s and s i m u l t a n e o u s l y a c q u i r e a passage t o t h e m a r k e t s 

o f t h e M i d d l e East and A s i a , i s e x p e c t e d t o i n c r e a s e t h e num.ber 

o f f o r e i g n c ompanies e s t a b l i s h i n g t h e r e c o n s i d e r a b l y . 

From t h e above rem.arks i t i s c l e a r t h a t o u r a n a l y s i s on t h e 

c o n d i t i o n s f o r t h e s e c o n d a r y e s t a b l i s h m e n t o f f o r e i g n p u b l i c 

c o m p a n i e s l i m i t e d by s h a r e s i n Greece has c o n s i d e r a b l e p r a c t i c a l 

v a l u e , e s p e c i a l l y now t h a t t h e Common M a r k e t has " o f f i c i a l i y " 

o p ened. M a r k e t i n t e g r a t i o n p l a c e s Greece on t h e v e r g e o f r a d i c a l 

c hange. The e f f o r t s o f t h e new government t o p r o m o t e t h e i d e a o f 

t h e E u r o p e a n U n i o n and t o a d a p t t o t h e new "Europe w i t h o u t 

f r o n t i e r s " must be a c k n o w l e d g e d and a p p l a u d e d . 

A l t h o u g h t h i s t h e s i s d i d exa.mine an a r e a o f European 

i n t e g r a t i o n w h i c h has been f o r g o t t e n f o r a number o f y e a r s 

( a f t e r a l l Greece i s n e i t h e r a s t r o n g EC economy n o r do f o r e i g n 

c o m p a n i e s e x a c t l y r u s h t o e s t a b l i s h t h e r e ) , i t s l i m i t e d l e n g t h 

and t h e c h a n g i n g EC e n v i r o n m e n t c l e a r l y i n d i c a t e t h a t more r e ­

s e a r c h i s needed i n t h i s a r e a . L e t t h i s be someone e l s e ' s t a s k . 
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C o n e l u s i o n s 

The f i r s t f e a t u r e o f t h i s C h a p t e r was t o h i g h l i g h t t h e l a c k 

o f e x e c u t i o n mechanisms o f t h e ECJ's j u d g e m e n t s , w h i c h a r e t h e 

m a i n means o f e n f o r c e m e n t o f EC 1 3.VJ w i t n i n m ember s t a t e s . The 

l a c k o f r e l e v a n t mechanisms, a l o n g w i t h t h e l a c k o f r e g u l a t i o n s 

on t h e i m p o s i t i o n o f s a n c t i o n s t o v i o l a t i o n s o f t h e T r e a t y and 

t h e m e r e l y p o l i t i c a l l i a b i l i t y o f member s t a t e s t h a t v i o l a t e EC 

law, a r e t h e main r e a s o n s f o r t h e i n e f f e c t i v e n e s s o f e n f o r c e m e n t 

mechanisms a t t h e EC l e v e l . However, t h e T r e a t y o f Rome does not 

l e a v e t h e a p p l i c a t i o n o f EC law a t t h e e n t i r e l y d i s p o s a l of 

member s t a t e s . L i m i t s t o p o s s i b l e i r r j n u n i t y c o n s t i t u t e b o t h 

p r e l i m i n a r y r e f e r e n c e s t o t h e ECJ and t h e n a t i o n a l p r o c e d u r e s 

f o r t h e r e s t i t u t i o n o f damages ca u s e d t o i n d i v i d u a l s by n a t i o n a l 

a u t h o r i t i e s . The m^ain a d v a n t a g e o f p r o c e d u r e s h e l d b e f o r e 

n a t i o n a l c o u r t s l i e s i n t h e f a c t t h a t t h e i r d e c i s i o n s are-

e n f o r c e a b l e . 

I n Greece t h e l e v e l o f e n f o r c e m e n t o f EC law i s a l s o 

u n s a t i s f a c t o r y . A t t h e EC l e v e l , t h e r e a s o n s t h a t a p p l y t o a l l 

member s t a t e s ( m e n t i o n e d above) do n o t p e r m i t i t s e f f e c t i v e e r i -

f o r c e m e n t . However, t h e r e c e n t r e d u c t i o n o f t h e r e p o r t e d i n f r i n ­

gements o f EC law by t h e Greek s t a t e s h o u l d n o t go u n n o t i c e d . A.t 

t h e n a t i o n a l l e v e l , t h e e f f e c t i v e n e s s o f p r e l i m i n a r y r u l i n g s and 

n a t i o n a l p r o c e d u r e s f o r t h e r e s t i t u t i o n o f damages caused by 

i l l e g a l a c t s o f t h e Greek a u t h o r i t i e s i s r e d u c e d by t h e 

r e l u c t a n c e o f Greek j u d g e s t o a c t as Community o r g a n s . The 

absence o f p r e l i m i n a r y r u l i n g s f r o m c o u r t s j u d g i n g o f l a s t 
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i n s t a n c e ( i . e . c o u r t s w i t h m a n d a t o r y j u r i s d i c t i o n ) and t h e i a c k 

o f a v a i l a b l e c o m p e n s a t i o n o f f o r e i g n p e r s o n s i n j u r e d by t h e 

Greek a u t h o r i t i e s ' f a i l u r e t o implem.ent EC law, i n d i c a t e s why 

e n f o r c e m e n t o f EC law i n Greece a t t h e n a t i o n a l l e v e l i s a l s o 

i n e f f e c t i v e . 

Thus, t h e c o n t r a d i c t i o n between t h e r e s u l t s p r o d u c e d by our 

r e s e a r c h ( t h a t Greece has r e p e a t e d l y v i o l a t e d t h e T r e a t y o f 

Rome) w i t h t h e f a c t t h a t , n e i t h e r t h e Comiriunity n o r f o r e i g n 

c o m panies have f o r c e d t h e Greek s t a t e t o comply w i t h EC law, i s 

n o t due t o an e r r o r i n o u r r e s u l t s , b u t due t o t h e l a c k o f 

e f f e c t i v e EC e n f o r c e m e n t m a c h i n e r y w i t h i n member s t a t e s i n 

g e n e r a l and i n Greece i n p a r t i c u l a r . The r e a s o n s b e h i n d Greek 

r e l u c t a n c e t o a p p l y EC law l i e i n t h e n e g a t i v e a t t i t u d e o f t h e 

PASOK a d m i n i s t r a t i o n ( 1 931-1989 ) t o w a r d s t h e Cominunity. However, 

PASOK's g r a d u a l change o f a t t i t u d e t o w a r d s t h e EC, a l o n g w i t h 

t h e g e n u i n e c o m m i t t m e n t o f t h e new government o f New Democracy 

t o s u b s t a n t i a l Greek p a r t i c i p a t i o n t o t h e EC, i n d i c a t e s t h a t t h e 

v i o l a t i o n s o f EC l a w by t h e Greek a u t h o r i t i e s s h a l l soon ccme t o 

an end. 
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FOOTNOTES 

[ 1 ] S t e i n e r , o p . c i t . , p.279, n o t e s t h a t t h e power 
t o t h e Commission by A r t i c l e 169 " i s a s p e c i f i c example o f t h e 
s u p r a n a t i o n a l n a t u r e o f EEC law'. 

[ 2 ] M a c r o r y i n h i s "En f o r c e m e n t o f Community E n v i r o n m e n t a l 
l a w s : some c r i t i c a l i s s u e s " [ 1 9 9 2 ] CMLR, p.349, n o t e s t h a t t h e 
Commission's r o l e i n e n f o r c e m e n t i s one o f i t s i n s t i t u t i o n a l 
d u t i e s , b u t i t was o n l y a f t e r t h e e a r l y 1930s t h a t i t began t o 
a c t i n t h i s f i e l d . 

[ 3 ] I t s h o u l d be n o t e d t h a t t h e a i m o f t h e p r o v i s i o n s o f 
t h e T r e a t y i n g e n e r a l i s t o a c h i e v e t h e p r a c t i c a l e l i m i n a t i o n o f 
i n f r i n g e m e n t s and t h e i r c o nsequences. See case 70/72. 

[ 4 ] At t h i s p o i n t i t s h o u l d be n o t e d t h a t " t h e most 
i m p o r t a n t weapon, w h i c h i n c l a s s i c i n t e r n a t i o n a l law s t a t e s may 
r e s o r t t o i n o r d e r t o f r u s t r a t e a t r e a t y , i s i n t e r p r e t a t i o n . 
T h i s weapon has been t a k e n away f r o m t h e s i g n a t o r i e s o f :he EEC 
T r e a t y and so t h e y c a n n o t r e s o r t t o l e g a l s u b t e r f u g e . Though 
t h e y can d e f y t h e T r e a t y by b r e a k i n g i ; t h e y can noi: go r o u n d 
i t " . See Lasok, o p . c i t . , 1987, pp . 3 3 1 . 

[ 5 ] B a r a v n o t e s t h a t , s i n c e t h e judgment o f t h e C o u r t i s 
b i n d i n g f r o m t h e d a t e o f i t s d e l i v e r y [ A r t i c l e 55 o f t h e C o u r t ' s 
R u l e s o f P r o c e d u r e s ] , t h e d e c i s i o n s o f t h e C o u r t .must be 
c o n s i d e r e d p a r t o f EC law. T h e r e f o r e , o b l i g a t i o n s d e r i v i n g f r o m 
t h e s e d e c i s i o n s f a l l i n t o t h e c a t e g o r y o f " o b l i g a t i o n s " i n 
A r t i c l e 169. See B a r a v , " F a i l u r e o f member s t a t e s t o f u l f i l 
t h e i r o b l i g a t i o n s u n d e r Community l a w " , [ 1 975 ] CHLE, -0.375. 

[ 6 ] However, o b l i g a t i o n s o f member s t a t e s d e r i v i n g f r o m 
i n t e r n a t i o n a l a g r e e m e n t s do n o t n o r m a l l y f a l l w i t h i n t h e scope 
o f t h i s A r t i c l e , n o t even when t h e y a r e b i n d i n g on t h e 
Community. H a r t l e y , o p . c i t . , p.285, e x p r e s s e s t h e o p i n i o n t h a t 
even t h e GATT does n o t f a l l w i t h i n t h e scope o f A r t i c l e 159. 
However, S t e i n e r , o p . c i t . , p.280, s t a t e s t h a t " i n t e r n a t i o n a l 
a g r e e m e n t s e n t e r e d i n t o by t h e Conununity and t h i r d c o u n t r i e s , 
where t h e o b l i g a t i o n l i e s w i t h i n Community competence" must be 
c o n s i d e r e d s o u r c e s o f member s t a t e s ' o b l i g a t i o n s . 

[ 7 ] A g r e e m e n t s b e t w e e n member s t a t e s as w e l l as s u b s i d i a r y 
c o n v e n t i o n s a r e n o t c o v e r e d by A r t i c l e 169. H a r t l e y s t a t e s t h a t 
o n l y s u b s i d i a r y c o n v e n t i o n s e n t e r e d i n t o by A r t i c l e 220 a r e 
c o v e r e d by A r t i c l e 159. See H a r t l e y , o p . c i t . , p. 237. 

[ 8 ] S e v e r a l c o m i n e n t a t o r s e x p r e s s t h e v i e w t h a t g e n e r a l 
p r i n c i p l e s o f law r e c o g n i z e d as p a r t o f EC law. Thus, t h e b r e a c h 
o f t h e s e p r i n c i p l e s o c c u r s w i t h i n t h e c o n t e x t o f an o b l i g a t i o n 
o f EC law. T h i s v i e w i s a l s o f o l l o w e d by t h e ECJ. See K a n e l l o -
p o u l o s , o p . c i t . , p.118; de W i I m a r s and V e r o u n g s t a e t e , "Pro­
c e e d i n g s a g a i n s t member s t a t e s f o r f a i l u r e t o f u l f i l t h e i r 
o b l i g a t i o n s " , [ 1 9 7 0 ] CMLS, p.388; Dashwood and W h y a t t , o p . c i t . , 
p.390; a l s o see c a s e s 27/69; 230/78; 5/S3. 
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However, o t h e r c o m m e n t a t o r s e x p r e s s t h e v i e w t h a t g e n e r a l 
p r i n c i p l e s may n o t a l w a y s be c o v e r e d by A r t i c l e 169. To be 
p r e c i s e , Temple Lang i n "The s p h e r e i n w h i c h mem.ber s t a t e s a r e 
o b l i g e d t o c o m p l y w i t h t h e g e n e r a l p r i n c i p l e s " [ 1 9 9 1 ] L I E I , D.3p n o t e s t h a t member s t a t e s a r e bound oy Comiriunity f u n d a m e n t a l 
r i g h t s p r i n c i p l e i n t h e f o l l o w i n g t h r e e cases e x c l u s i v e l y : 

a. when t h e y i m p l e m e n t Coirur.unity measures; 
b. when t h e y t a k e measures a f f e c t i n g r i g h t s g i v e n o r p r o t e ­

c t e d by EC law o r i n a r e a s s p e c i f i c a l l y c o v e r e d by EC law; and 
c. when member s t a t e s t a k e measures on b e h a l f o f t h e EC. 
On t h e same i s s u e H a r t l e y s t a t e s t h a t u n l e s s t h e g e n e r a l 

p r i n c i p l e s o f t h e l a w "can be r e g a r d e d as i n some way i n h e r e n t 
i n t h e c o n s t i t u t i v e t r e a t i e s , t h e y w o u l d n o t f a l l w i t h i n t h e 
scope o f t h e e n f o r c e m e n t a c t i o n " . See H a r t l e y , op. c i t . , p.233. 

[ 9 ] P a p a g i a n n i d i s - C h r i s t o g i a n n o p o u l o s , o p . c i t . , p . 4 2 1 , how­
e v e r , n o t e s t h a t A r t i c l e 169 c o v e r s " a l l o b l i g a t i o n s i r r e s p e c t i ­
ve o f t h e i r d i r e c t e f f e c t " . 

[ 1 0 ] See B a r a v , o p . c i t . , p.376. 

[ 1 1 ] Case 39/72 Commission v I t a l y (Re Premiums f o r Redu­
c i n g D a i r y P r o d u c t i o n ) [ 1 9 7 3 ] ECR 10 1 , [ 1 9 7 3 ] CMLR 439. 

[ 1 2 ] B a r a v , o p . c i t . , p.373, n o t e s t h a t what had been 
a l l e g e d a g a i n s t a member s t a t e was some k i n d o f p o s i t i v e a c t i o n . 
However, i t i s now a c c e p t e d t h a t even r e f u s a l o r o m i s s i o n t o 
e x e c u t e a d e c i s i o n o f t h e r e s p e c t i v e a u t h o r i t y f a l l s w i t h i n t h e 
scope o f A r t i c l e 169. 

A l s o see ca s e 31/69 Commission v I t a l y [ 1 9 7 0 ] ECR 25; 
[ 1 9 7 0 ] CMLR 175. 

[ 1 3 ] Such b r e a c h e s may t a k e t h e f o r m o f f a i l u r e by me.Tiber 
s t a t e s t o t a k e l e g i s l a t i v e measures i n c o m p l i a n c e w i t h EC law, 
t h e e n a c t m e n t o r m a i n t e n a n c e i n f o r c e o f l e g i s l a t i o n 
i n c o m p a t i b l e w i t h p r o v i s i o n s o f Community law even when t h e 
l e g i s l a t i o n i s n o t a p p l i e d i n p r a c t i c e , non-imp 1 e m e n t a t i o n , 
p a r t i a l o r f a u l t y i m p l e m e n t a t i o n o f Comm.unity law, o m i s s i o n o f 
a d j u s t m e n t o f t h e n a t i o n a l t o EC law, e m i s s i o n o f mem.ber s t a t e s 
t o i n f o r m t h e Commission on t h i s a d j u s t m e n t , as w e l l as 
n o n - f u l f i l m e n t o f t h e member s t a t e ' s o b l i g a t i o n t o t r a n s p o s e a 
d i r e c t i v e i n t o n a t i o n a l law. See cases 96/81; 274/33; 97/81. 

M o r e o v e r , f a i l u r e o f member s t a t e s t o f u l f i l t h e i r 
o b l i g a t i o n s c o n s t i t u t e a d m i n i s t r a t i v e a c t i o n s w i t h i n a fram.ework 
o f l e g i s l a t i o n , w h i c h i s n o t i n i t s e l f o b j e c t i o n a b l e . However, 
i t s h o u l d be n o t e d t h a t mere a d m i n i s t r a t i v e a c t i o n s w h i c h by 
t h e i r n a t u r e may be a l t e r e d a t t h e whim o f t h e a d m i n i s t r a t i o n do 
no t amount t o f u l f i l m e n t o f an o b l i g a t i o n d e r i v i n g f r o m a 
d i r e c t i v e . See c a s e 77/69. 

O t h e r f o r m s o f b r e a c h e s a r e : 
a. a d m i n i s t r a t i v e a c t i o n s i n b r e a c h o f EC law ( c a s e 42/S2); 
b. o v e r - n a r r o w i n t e r p r e t a t i o n s o f Community law; 
c. c o n f l i c t s o f m u n i c i p a l j u r i s d i c t i o n rationae materi'S be­

tween m u n i c i p a l a nd community a u t h o r i t i e s ; see cases 6/69; 11 
and 76/69; and 
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d. f a i l u r e o f member s t a t e s t o a c t w i t h i n t i m e l i m i t s i n d i ­
c a t e d by t h e r e l e v a n t l e g i s l a t i v e t e x t . 

• B arav, o p . c i t . , p.374, n o t e s t h a t "where t h e t i m e l i m i t f o r 
t h e e x e c u t i o n o f t h e o b l i g a t i o n i s n o t e x p r e s s l y l a i d down i n 
t h e t e x t , t h e C o u r t w i l l l o o k i n t o t h e n a t u r e o f t h e o b l i g a t i o n 
and t h e e f f e c t i v e manner o f i m p l e m e n t a t i o n ; i t w i l l deter.mine 
w h e t h e r a t i m e l i m i t s h o u l d be i m p l i e d and d e c i d e t o what e x t e n t 
t h e d i l a t o r y m e a s u r e s o r t h e d e l a y s h o u l d be c o n s i d e r e d as 
v i o l a t i o n o f Community l a w " . 

[ 1 4 ] B o t h t h e c l a i m t h a t t h e r e l e v a n t v i o l a t i o n s were due 
t o p r o v i s i o n s , p r a c t i c e s and c i r c u m s t a n c e s r e l e v a n t t o t h e 
s t a t e ' s i n t e r n a l l e g a l o r d e r ( s e e case 2 9 3 / 8 5 ) , as w e l l as t h e 
c l a i m o f f o r c e majeure ( s e e case 77/59) were r e j e c t e d by t h e 
ECJ. E q u a l l y u n s u c c e s s f u l were c l a i m s t h a t t h e sam.e v i o l a t i o n s 
a r e a l s o c o n d u c t e d by o t h e r member s t a t e s (see case 3 2 5 / 3 2 ) , o r 
t h a t t h i s b r e a c h does n o t harm t h e Conunon .Market. See case 
95/77; a l s o see c a s e s 3 0 1 / 8 1 ; 353/35. 

[ 1 5 ] See K a n e l l o p o u i o s , In t roduct: ion to EC Law" ( 1 9 9 1 , Sak-
k o u l a s , A t h e n s ) , p.119. 

[ 1 5 ] See case 77/69 Commission v B e l g i u m [ 1970 ] EC?, 237; i 
CMLR 2 0 3. 

I t s h o u l d a l s o be m e n t i o n e d t h a t t h e p r o b l e m a r i s i n g a t 
t h i s p o i n t c o n c e r n s t h e l i a b i l i t y o f member s t a t e s from, a c t i o n s 
o f t h e i r j u d i c i a l mechanisms, f o r example f r o m t h e r e f u s a l o f 
n a t i o n a l c o u r t s t o a w a r d d i r e c t e f f e c t t o EC l e g i s l a t i v e t e x t s , 
o r t h e i r r e f u s a l t o make p r e l i m i n a r y r e f e r e n c e s u n d e r A r t i c l e 
177, o r even t h e i r r e f u s a l t o a c c e p t supremacy o f EC t o n a t i o n a l 
l a w s . I n v a r i o u s o c c a s i o n s [OJ 1967, No270, p.2; OJ 1963, C71, 
p . l ] t h e Commission e x p r e s s e d t h e v i e w t h a t t h e v i o l a t i o n c f 
A r t i c l e 177 on b e h a l f o f n a t i o n a l c o u r t s must be c o n s i d e r e d a 
b r e a c h i n t h e sense o f A r t i c l e 159. However, t h e v a s t m . a j o r i t y 
o f l e g a l a u t h o r s r e j e c t t h i s v i e w . I t i s a r g u e d t h a t such a 
p r a c t i c e w o u l d harm t h e s t a b i l i t y and u n h i n d e r e d d e v e l o p m e n t c? 
t h e Community, whose f u t u r e i s based on t h e c o o p e r a t i o n betv.'een 
t h e E u r o p e a n and n a t i o n a l c o u r t s , w h i c h a r e c o n s i d e r e d t o be 
Community c o u r t s [ A r t i c l e s 183, 215 and 1 7 7 ] . I t i s a l s o a r g u e d 
t h a t t h i s o p i n i o n w o u l d c l a s h w i t h t h e i n d e p e n d e n c e o f t h e 
j u d i c i a l power w i t h i n member s t a t e s , a p r i n c i p l e h i g h l y v a l u e d 
by n a t i o n a l o r d e r . 

[ 1 7 ] I n p r a c t i c e , t h e Commission i s infor.med by 
i n d i v i d u a l s , c o m p a n i e s , t r a d e a s s o c i a t i o n s and g o v e r n m e n t s about 
p o s s i b l e i n f r i n g e m e n t s . Dashwood and W h i t e [ 1 9 8 9 , p .396] n o t e 
t h a t Q u e s t i o n s o f t h e Europe a n P a r l i a m e n t may a l s o s u g g e s t a 
l i n e o f e n q u i r y and new l e g i s l a t i o n o f me.mber s t a t e s i s k e p t 
u n d e r r e v i e w f o r t h e d e t e c t i o n o f p o s s i b l e i n f r i n g e m e n t s . T h i s 
t e x t i s now e a s i e r , s i n c e member s t a t e s must n o t i f y t h e 
Commission f o r any new laws o r m o d i f i c a t i o n s o f t h e o l d ones. 

[ 1 8 ] A t t h i s p o i n t i t s h o u l d be n o t e d t h a t a c c o r d i n g t o t h e 
l e t t e r o f t h e l a w t h e Commission i s s u e s i t s o p i n i o n and t h e n 
a l l o w s t h e member s t a t e t o e x p r e s s i t s v i e w . However, t h i s p r a c -
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t i c e w o u l d c l a s h w i t h t h e a u d i alteram partem d o c t r i n e . Thus, 
t h e c o r r e c t o r d e r o f e v e n t s i s t h e f o l l o w i n g : " f i r s t t h e o b s e r ­
v a t i o n s ; t h e n t h e c o n c l u s i o n t h a t t h e r e has been a v i o l a t i o n ; 
and f i n a l l y t h e d e l i v e r y o f t h e o p i n i o n " . See H a r t l e y , o p . c i t . , 
p. 291 . 

[ 1 9 ] Those i n f a v o u r o f t h e p o s i t i v e o p i n i o n ( t h a t , i n case 
o f t h e r e s p e c t i v e s t a t e ' s f a i l u r e t o com.ply w i t h t h e o p i n i o n o f 
t h e C o m m i s s i o n , t h e Commission must i n any case b r i n g t h e m.atter 
i n f r o n t o f t h e C o u r t ) a r g u e t h a t A r t i c l e 155 l e a v e s no room f o r 
d i s c r e t i o n ( s e e case 1 4 2 / 8 0 ) . S u p p o r t i n g t h i s o p i n i o n , 
K a n e l l o p o u l o s , o p . c i t . , p.122, n o t e s t h a t t h e o b l i g a t i o n of t h e 
Community t o b r i n g t h e m a t t e r b e f o r e t h e ECJ i s n o t i n c o n s i s t e n t 
w i t h t h e p r i n c i p l e s o f l e n i e n c e and good w i l l on b e h a l f o f t h e 
Commission. Where t h i s i s n e c e s s a r y , i . e . d u r i n g t h e f i r s t p e r i ­
od o f a d j u s t m e n t o f t h e new member s t a t e s , t h e a d m i n i s t r a t i v e 
p r o c e d u r e t a k e s p l a c e i n s l o w e r rhyth.ms, so t h a t t h e me.^ber 
s t a t e may have t h e t im>e t o com.ply w i t h i t s o b l i g a t i o n s . 

However, t h o s e i n f a v o u r o f t h e d i s c r e t i o n o f t h e 
Commission d u r i n g t h e " j u d i c i a l s t a g e " o f t h e p r o c e d u r e under 
A r t . 1 6 9 a r g u e t h a t t h i s Community o r g a n must have " d i s c r e t i o n t o 
c o n s i d e r t h e most a p p r o p r i a t e means and t i m e l i m i t s f o r t h i s 
p u r p o s e , and when t h e y s h o u l d be t a k e n " See Dashwood and W h i t e , 
o p . c i t . , p.399; a l s o see cases 52 and 55/55; 167/73. Moreo v e r , 
a t t e n t i o n s h o u l d be drawn t o t h e p o l i t i c a l i m p o r t a n c e o f t h i s 
p r o c e d u r e , as w e l l as t o t h e r e l u c t a n c e o f t h e European C o u r t t o 
c o n f i r m c l a i m s o f Community l i a b i l i t y i n r e l e v a n t cases (see 
case 40/75) . 

[ 2 0 ] See H a r t l e y , The f o u n d a t i o n s of European Conhnunity 
Law ( 1 9 3 8 , C l a r e n d o n Law S e r i e s , L o n d o n ) , p.293. 

H a r t l e y , i b i d , p.294, a l s o n o t e s t h a t t h e C c m n i s s i o n r e ­
f r a i n s f r o m a c t i o n i n t h e f o l l o w i n g t h r e e c a t e g o r i e s o f a c t i o n : 

a. non g e n e r a l i z e d a d m i n i s t r a t i v e a c t s o f l i m i t e d i.mpor-
t a n c e by n a t i o n a l o f f i c i a l s ; 

b. n a t i o n a l c o u r t s ' d e c i s i o n s : 
c. p o l i t i c a l l y s e n s i t i v e s i t u a t i o n s ; and 
d. o t h e r i s o l a t e d c a s e s . 

[ 2 1 ] See S m i t - H e r z o g , o p . c i t . , p.323. 
I t s h o u l d be n o t e d however, t h a t t h e o p i n i o n i s n o t a 

f o r m i a l a d m i n i s t r a t i v e a c t . M o r e o v e r , i t s h o u l d be .noted t h a t "by 
A r t . 1 7 3 , t h e C o u r t c a n n o t d e t e r m i n e upon t h e l e g a l i t y o f 
O p i n i o n s o f t h e Commission". See V a l e n t i n e , The Court of Justice 
of the European Communities ( 1 9 6 5 , S t e v e n Rothman, L o n d o n ) , p. 
274, Thus, t h e Commission's r e a s o n e d o p i n i o n s can n o t be 
a n n u l l e d u n d e r A r t i c l e 173. 

[ 2 2 ] Evans i n "The e n f o r c e m e n t p r o c e d u r e o f A r t . 1 6 9 : Com­
m i s s i o n d i s c r e t i o n " , [ 1 9 7 9 ] ECR, p.443, n o t e s t h a t t h e 
c h a r a c t e r i s t i c s o f t h i s p r o c e d u r e a r e t h e f o l l o w i n g f o u r : 

a. i t i s q u i t e n o v e l , s i n c e i t e n a b l e s an i n d e p e n d e n t 
Community body, t h e Commission, t o i n v o k e t h e c o m p u l s o r y 
j u r i s d i c t i o n o f t h e Europ e a n C o u r t a g a i n s t t h e d e f a u l t i n g member 
s t a t e s ; 
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b. t h e p r o c e d u r e i s o f w i d e a p p l i c a t i o n and t h e s o u r c e s o f 
t h e member s t a t e s ' o b l i g a t i o n s a r e numerous; 

c. t h e e x e c u t i o n o f a s e r i e s o f a c t s by Community i n s t i t u ­
t i o n s i s e n v i s a g e d by t h i s p r o c e d u r e ; and 

d. t h e j u d g e m e n t d e l i v e r e d by t h e C o u r t under t h e p r o c e d u r e 
o f A r t i c l e 159 i s o n l y d e c l a r a t o r y . 

[ 2 3 ] V a l e n t i n e , o p . c i t . , p.276, n o t e s t h a t whereas under 
t h e ECSC t h e v a l i d i t y o f t h e Commission's d e c l a r a t i o n can be 
c h a l l e n g e d e x c l u s i v e l y u n d e r t h e f o u r j u s t i f i c a t i o n s a l l o w e d f o r 
a p p e a l s a g a i n s t d e c i s i o n s , under t h e Comirii ss i o n ' s d e c l a r a t i o n 
can be c h a l l e n g e d on t h e g r o u n d s on any r e a s o n s a d m i s s i b l e i n 
t h e E u r o p e a n C o u r t . 

[ 2 4 ] Dashwood and W h i t e , o p . c i t . , p.412, r e f e r t o t h e 
o p i n i o n o f t h e Commission on t h e u s e f u l n e s s o f A r t i c l e 169. The 
Commission n o t e s t h a t " A r t i c l e 169 o f t h e EEC T r e a t y i s now an 
i n s t r u m e n t f o r t h e a c h i e v e m e n t o f p o l i c y and n o t s o l e l y an 
e s s e n t i a l l e g a l i n s t r u m e n t . The o b j e c t i v e o f A r t i c l e SA o f t h e 
T r e a t y , namely t o a c h i e v e by 1992 an a r e a w i t h o u t i n t e r n a l 
f r o n t i e r s , i s now t h e Commission's p r i o r i t y o b j e c t i v e and 
r e q u i r e s a s t r i c t a p p l i c a t i o n o f e x i s t i n g Coirimunity law. I t i s 
A r t i c l e 169 w h i c h makes i t p o s s i b l e t o i r . o i i i t o r t h i s a p p l i c a t i o n 
and e n s u r e s i t s o b s e r v a n c e by t h e member s t a t e s " . 

[ 2 5 ] A c c o r d i n g t o P l e n d e r , o p . c i t . , pp.143-150, A r t . 1 6 9 i s 
n o t t h e o n l y Community l e g i s l a t i v e t e x t r e g u l a t i n g i n f r ingem.ent 
p r o c e d u r e s a g a i n s t member s t a t e s by f e l l o w me.mber s t a t e s . 
A r t i c l e 89 ESCS i n t r o d u c e d an i d e n t i c a l p r o c e d u r e w i t h t h e one 
o f A r t i c l e 170 EEC. However, b o t h A r t i c l e s were v e r y r a r e l y used 
i n p r a c t i c e . One o f t h e r a r e examples o f ECJ cases based on 
A r t i c l e 170 i s case 141/78, whereas no judge.ment based on 
A r t i c l e 89 ECSC has e v e r been i s s u e d . See case 141/78. 

[ 2 6 ] Bebr i n Development of judicial control of the Euro­
pean Coiimuni t i es, ( 1 9 8 1 , M a r t i n u s N i j h o f f , The Hague), 
pp. 304-305, n o t e s t h a t " t h i s o b l i g a t o r y r e f e r e n c e o f t h e .matter 
t o t h e Commission s t r e s s e s t h e Comniunity c h a r a c t e r o f t h e 
o b l i g a t i o n s o f m.em.ber s t a t e s under t h e ESC T r e a t y . I f t h e y were 
o b l i g a t i o n s u n d e r i n t e r n a t i o n a l law, t h e r e w o u l d be no r e a s o n 
f o r s uch an o b l i g a t o r y r e f e r e n c e and a m.em.ber s t a t e c o u l d b r i n g 
i t s a c t i o n b e f o r e t h e C o u r t d i r e c t l y " . 

[ 2 7 ] I f t h e r e s p e c t i v e member s t a t e f a i l s t o m.ake c l e a r 
t h a t i t i s a c t i n g u n d e r A r t i c l e 170, i t s c o m p l a i n t m.ay be 
c o n s i d e r e d as a mere s t a t e m e n t o f i n f o r m . a t i o n t o t h e Con-u?.i ss i o n , 
so t h a t t h e l a t t e r w i l l i n v o k e t h e p r o c e d u r e o f A r t i c l e 169. 

[ 2 8 ] A l t h o u g h t h e E n g l i s h t e x t i s som.ewhat ambiguous on t h e 
q u e s t i o n as t o w h e t h e r t h e w r i t t e n and o r a l p r o c e d u r e a p p l i e s t o 
t h e o b s e r v a t i o n s on t h e o t h e r p a r t y ' s a r g u m e n t s o r a l s o t o t h e 
s u b m i s s i o n o f t h e s t a t e ' s own cas e , t h e F r e n c h t e x t makes i t 
c l e a r t h a t i t a p p l i e s t o b o t h . 

[ 2 9 ] T h e r e a r e t h o s e who a r g u e t h a t t h e Comimission p l a y s 
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t h e r o l e o f a l e g a l a r b i t r a t o r , s i n c e i t i s t h e r e l e v a n t EC 
o r g a n w h i c h , a f t e r h e a r i n g b o t h s i d e s , s h a l l i s s u e a r e a s o n e d 
o p i n i o n on t h e m a t t e r . I t i s a r g u e d t h a t t h e a c t i o n o f t h e 
p l a i n t i f f member s t a t e b e f o r e t h e ECJ d u r i n g t h e second phase o f 
t h i s p r o c e d u r e s h o u l d be c o n s i d e r e d as an a p p e a l a g a i n s t t h e 
o p i n i o n o f t h e Commission [ V a l e n t i n e , o p . c i t . , p.27 9 ] . There a r e 
o t h e r s , h o w e v e r , who a r g u e t h a t i n t h i s p r o c e d u r e t h e ComiTiission 
does n o t a c t as an a r b i t r a t o r , because t h e SEC T r e a t y i s n o t a 
b i l a t e r a l a g r e e m e n t ( t h u s , no a r b i t r a t i o n i s c o m p r e h e n d i b l e ) . I n 
a d d i t i o n , t h e f u n c t i o n o f an a r b i t r a t o r w o u l d be i n c o n s i s t e n t 
w i t h " t h e t a s k o f t h e Community t o e n s u r e a r e s p e c t o f Comjnunity 
law" [ A d v o c a t e G e n e r a l Mayras on case 123/78 Commission v U n i t e d 
Kingdom [ 1 9 7 9 ] ECR 419; [ 1 9 7 9 ] 2 CMLR 45. 

I n any e v e n t i t can be s t a t e d t h a t " t h e r o l e o f t h e 
C o m j n i s s i o n i n p r o c e e d i n g s u n d e r A r t i c l e 170 i s t h a t o f an um^pire 
and c o n c i l i a t o r , n o t t h a t o f an a c c u s e r " [Dashwood and W h i t e , 
o p . c i t . , p . 4 0 9 ] . 

[ 3 0 ] I t i s w i d e l y a c c e p t e d t h a t even i f t h e CcmoTiission does 
r e a c h t h e o p i n i o n t h a t no i n f r i n g e m . e n t has t a k e n p l a c e , t h e 
p l a i n t i f f s t a t e s t i l l has t h e r i g h t t o go t o c o u r t , s i n c e t h e 
f o r m a l p r e r e q u i s i t e s o f t h e j u d i c i a l s t a g e ( i . e . knowledge o f 
t h e C o m m i s s i o n , r e a s o n e d o p i n i o n ) have been f u l f i l l e d . The sam.e 
v i e w a p p l i e s i n c a se t h a t t h e Comjnission a c c e p t s t h e p l a i n t i f f ' s 
c o m p l a i n t o n l y p a r t i a l l y . The l a t t e r may b r i n g t h e m a t t e r t o 
C o u r t as a w h o l e . 

[ 3 1 ] See case 328/30. 
A-lso n o t e t h a t t h e t e r m " e n f o r c e a b l e " i s used by t h e 

Commission i n " T h i r t y Y e a r s o f Com-munity Law" ( 1985, European 
C o m m u n i t i e s , L u x e m b u r g ) , p.100. 

[ 3 2 ] See c a s e s 3 1 4 - 3 1 6 / 8 1 ; and 83/32. 

[ 3 3 ] See Smit and H e r z o g , o p . c i t . , p.349. 

[ 3 4 ] See c a s e 39/72; a l s o see P a p a g i a n n i d i s - C h r i s t o g i a n ­
n o p o u l o s , o p . c i t . , p.29. 

[ 3 5 ] See Dashwood and W h i t e , "Enforcemient a c t i o n s under 
A r t s . 1 6 9 and 170 EEC", [ 1 9 8 9 ] ELR, p.407. 

A l s o see Smit and H e r z o g , 1976-1992, pp. 349-350. 
As f o r a c t i o n s b e f o r e n a t i o n a l c o u r t s , n o t e t h a t t h e e x t e n t 

and t y p e o f t h i s a c t i o n depends on t h e n a t u r e o f t h e i n f r i n g e ­
ment and t'ne m easures t h a t can be p r o v i d e d by n a t i o n a l law. 

[ 3 6 ] I n p r a c t i c e , t h e p a r t i e s harmed by t h e f a i l u r e o f 
member s t a t e s t o f u l f i l t h e i r o b l i g a t i o n s a d d r e s s t h e i r n a t i o n a l 
c o u r t s , w h i c h - a c c e p t i n g t h e judgment of t h e ECJ u n d e r A r t i c l e 
1 7 1 - o r d e r t h e r e s p e c t i v e s t a t e t o pay f o r t h e damages. I f t h e 
n a t i o n a l c o u r t has d o u b t s on t h e i s s u e , i t m.ay b r i n g t h e m a t t e r 
b e f o r e t h e ECJ u n d e r A r t . 1 7 7 . 

[ 3 7 ] See L a s o k , The European Court of J u s t i c e - P r a c t i c e and 
P r o c e d u r e , ( B u t t e r w o r t h s , L o n d o n ) , p.329. 
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[ 3 8 ] D e l i k o s t o p o u l o s i n European Law of J e g a i p r o c e d u r e 
( 1 9 3 6 , S a k k o u i a s , A t h e n s ) , p.322, a r g u e s t h a t t h e " C o m m u n i t a r i a n 
c o n t e x t " o f t h e " c o u r t " i n d i c a t e s t h a t t h e j u d g e s c f t h e ECJ 
-who i n most c a s e s a r e u n f a m i l i a r w i t h t h e n a t i o n a l law o f t h e 
r e s p e c t i v e c o u r t - need n o t j u d g e w h e t h e r t h e r e s p e c t i v e o r g a n i s 
i n d e e d a c o u r t u n d e r n a t i o n a l lavN/. However, as H a r t l e y , o p . c i t . , 
n o t e 30, n o t e s , t h e ECJ may -when n e c e s s a r y - be aske d t o c f f e r 
i t s p r e l i m i n a r y r u l i n g on t h e i s s u e o f t h e s u b j e c t i o n o f a 
n a t i o n a l o r g a n t o A r t i c l e 177. 

[ 3 9 ] I n o t h e r w o r d s , n a t i o n a l c o u r t s f u n c t i o n i n g as p u r e l y 
a d v i s o r y , i n v e s t i g a t o r y , c o n c i l i a t o r y , i e g i s l a t o r y o r e x e c u t i v e 
o r g a n s a r e n o t c o n s i d e r e d c o u r t s u n d e r Comjivunity law. However, 
t h e r e s p e c t i v e o r g a n s must have some measure o f o f f i c i a l 
r e c o g n i t i o n . 

For f u r t h e r a n a l y s i s o f t h e i s s u e , see cases fc'1/65; 43/71; 
70/77; 248/30. 

[ 4 0 ] A r n u l l i n " R e f l e c t i o n s on j u d i c i a l a t t i t u d e s o f t h e 
Eu r o p e a n C o u r t " [ 1 9 S 5 ] ICLQ, p.153, n o t e s t h a t t h e o b j e c t o f 
t h i s p r o c e d u r e i s t o g u a r a n t e e t h e unifor.m a p p l i c a t i o n o f 
Conimunity l aw i n a l l t h e member s t a t e s , w i t h o u t w h i c h t h e Common 
M a r k e t c o u l d n o t f u n c t i o n e f f e c t i v e l y . 

[ 4 1 ] T h i s r e g u l a t i o n gave g r o u n d t o a t h e o r e t i c a l d i s p u t e . 
Those i n f a v o u r o f t h e a b s t r a c t t h e o r y a r g u e t h a t t h e c o u r t s 
have m a n d a t o r y j u r i s d i c t i o n when t h e i r d e c i s i o n s ( i n g e n e r a l ) 
a r e n o t s u b j e c t t o j u d i c i a l r e m e d i e s . See D e 1 i k o s t o p o u i o s , op. 
c i t . , p.327; P a p a g i a n n i d i s - C h r i s t o g i a n n o p o u i o s , o p . c i t . , p.453. 

Those i n f a v o u r o f t h e c o n c r e t e t h e o r y a r g u e t h a t t h e 
e s s e n t i a l m a t t e r i s w h e t h e r t h e c o n c r e t e d e c i s i o n between t h e s e 
p a r t s i s s u b j e c t t o j u d i c i a l rem.edies under n a t i o n a l l 2 w . See 
S t e i n e r , o p . c i t . , p.265; H a r t l e y , o p . c i t . , p.262; a l s o see case 
5/64 . 

The f o l l o w i n g Greek c o u r t s must ask f o r p r e 1 i.m.inary r u l i n g s 
no m a t t e r w h i c h t h e o r y i s i m p l e m e n t e d : 

a. t h e C o u n c i l o f t h e S t a t e (Simvulio Epikratlas); 
b. t h e Supreme C o u r t (Arios Pagos); 
c. H i g h e s t S p e c i a l C o u r t (Anotato Idiko Dikastirio)/ and 
d. Elegtiko Sinedrio. 

[ 4 2 ] S t e i n e r , o p . c i t . , p.250, n o t e s t h a t i n t e r p r e t a t i o n o f 
t h e T r e a t y i n c l u d e s t h e EEC T r e a t y and a l l t r e a t i e s amending o r 
s u p p l e m e n t i n g i t , w hereas " a c t s o f t h e i n s t i t u t i o n s " c o v e r s n o t 
o n l y b i n d i n g a c t s i n t h e f o r m o f R e g u l a t i o n s , D i r e c t i v e s and 
D e c i s i o n s , b u t even n o n - b i n d i n g a c t s such as r e c o m m e n d a t i o n s and 
o p i n i o n s , s i n c e t h e y may be r e l e v a n t t o t h e i n t e r p r e t a t i o n c f 
d o m e s t i c i m p l e m e n t i n g measures. 

[ 4 3 ] A c c o r d i n g t o L o r d D e n n i n g [ i n H.3. Bulmer L t d v J . B o l ­
l i n g e r SA; 1974; Ch 40, C o u r t o f A p p e a l ] r e f e r e n c e i s n o t 
n e c e s s a r y i n t h e f o l l o w i n g two c a s e s : 

a. when t h e ECJ has a l r e a d y i s s u e d a judgement on t h e sam.e 
i s s u e ; and 
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b. when t h e m a t t e r i s c l e a r l y s t a t e d and l e a v e s no d o u b t s 
t o t h e i n t e r p r e t e r ( t h e o r y o f a c t e clair). 

A l s o see ca s e 244/80. 

[ 4 4 ] T h i s v i e w was e x p r e s s e d by t h e ECJ i n t h e w e l l - k n o w n 
F o g l i a v N o v e l l o cases (see case F o g i i a v N o v e l l o [ 1 9 8 1 ] ECR 
3045; [ 1 9 8 2 ] 1 CMLR 535; a l s o see case 104/73 K u p f e r b e r g [ 1 5 3 2 ] 
ECR 3 6 1 . 

However, i n t h e more r e c e n t , s i m i l a r M a r g a r i n e case 
[ 2 6 1 / 8 1 W a l t e r Rau Lebensmi 11 e 1 werke v De Sm.edt PvbA [ 1932 ] ECR 
3 9 6 1 ] , t h e ECJ d i d n o t r e f u s e t o j u d g e . Comparing t h e above 
c a s e s , A r n u l l , o p . c i t . , p.170 coiriments on t h e seeming s i m . i l a r i t y 
o f t h e f a c t s , b u t n o t e s a b a s i c d i f f e r e n c e . I n t h e M a r g a r i n e 
c a s e , t h e i m p o r t a t i o n o f m a r g a r i n e i n t o B e l g i u m by t h e d e f e n d a n t 
i n t h e miain a c t i o n was a l r e a d y t h e s u b j e c t o f c r i m i n a l 
p r o c e e d i n g s i n B e l g i u m . I n F o g l i a , however, t h e c a r r i e r had 
t a k e n no a c t i o n t o c h a l l e n g e t h e i m p o s i t i o n o f t h e d i s p u t e d t a x 
b e f o r e t h e F r e n c h c o u r t s , a f a c t o r w h i c h t h e ECJ r e g a r d e d as 
c a l c u l a t e d t o p l a c e t h e F r e n c h government a t a p r o c e d u r a l 
d i s a d v a n t age. 

A r n u i l t h e n s u g g e s t s t h a t "once t h e n a t i o n a l j u d g e has de­
c i d e d t h a t t h e p r o c e e d i n g s b e f o r e t h e n a t i o n a l c o u r t s do not 
amount t o an abuse o f t h e p r o c e s s " , i t s d e c i s i o n s h o u l d n o t be 
s u b j e c t t o r e v i e w by t h e ECJ, "as t h e n a t i o n a l c o u r t i s i n t h e 
b e s t p o s i t i o n t o a s s e s s t h i s " . 

Beaumont, i n "European C o u r t o f J u s t i c e and J u r i s d i c t i o n 
and E n f o r c e m e n t o f Judgem.ents i n C i v i l and CorrLmercia 1 M a t t e r s " , 
1992, ICLQ, p.208, n o t e s t h a t i n t h e c o n t e x t o f t h e d i v i s i o n . o f 
j u d i c i a l f u n c t i o n s between t h e ECJ and n a t i o n a l c o u r t s t h e ECJ 
t a k e s t h e v i e w t h a t " i t g i v e s p r e l i m i n a r y r u l i n g s w i t h o u t , i n 
p r i n c i p l e , n e e d i n g t o e n q u i r e as t o t h e c i r c u m s t a n c e ' s w h i c h l e d 
t h e n a t i o n a l c o u r t t o s u b m i t q u e s t i o n s t o i t " . 

[ 4 5 ] See cas e s 126/80 and C-236/33 

[ 4 6 ] A r n u l l , o p . c i t . , p.172 n o t e s t h a t a p r o v i s i o n i s 
c o n s i d e r e d u n e q u i v o c a l i f n a t i o n a l c o u r t s were s a t i s f i e d t h a t 
t h e m e aning o f t h e p r o v i s i o n was o b v i o u s b o t h t o t h e ECJ and t h e 
n a t i o n a l c o u r t s , i n v i e w o f t h e d i f f e r e n t l a n g u a g e s o f EC t e i - t s , 
t h e d i f f e r e n t t e r m i n o l o g y and c o n c e p t s o f EC law un d e r n a t i o n a l 
laws and t h e t e l e o l o g i c a l i n t e r p r e t a t i o n o f EC law. 

T h i s d o c t r i n e ( a c t e c l a i r ) f i r s t a p p e a r e d i n t h e Da Costa 
cases ( c a s e 28-30/62 da C o s t a en Shaake [ 1 9 6 3 ] SCR 3 1 , [ 1 9 6 3 ] 
CMLR 2 2 4 ) . I n t h e C I L F I T case ( 2 3 1 / 3 1 H a u p t z o l l a m t W u r z b u r g v H, 
Weidemann GmbH and Co [ 1 9 8 2 ] ECR 2 2 59) t h e d o c t r i n e d e v e l o p e d 
even f u r t h e r . A c c o r d i n g t o W y a t t , " A r t i c l e 1 7 7 ( 3 ) - t h e ECJ 
c a u t i o u s l y e n d o r s e s t h e a c t e c l a i r d o c t r i n e " , ELR 1933, p . 1 8 1 , 
t h e e v o l u t i o n o f t h e d o c t r i n e i n t h e C I L F I T case l i e s i n t h e 
f a c t t h a t f o r t h e f i r s t t i m e t h e ECJ r e g u l a t e s t h a t p r e l i m i n a r y 
r u l i n g s a r e n o t n e c e s s a r y i f t h e ECJ had a l r e a d y d e c i d e d on t h e 
i s s u e " i n p r o c e e d i n g s o t h e r t h a n t h o s e i n s t i t u t e d u n d e r A r t . 1 7 7 , 
o r when i t had p r e v i o u s l y i s s u e d d e c i s i o n s "on q u e s t i o n s w h i c h 
were n o t s t r i c t l y i d e n t i c a l " . 

D i s a g r e e i n g w i t h A r n u l U o p . c i t . , p . 1 7 2 ) , Rasmussen, "The 
Europea n C o u r t ' s A c t e C l a i r S t r a t e g y i n t h e C I L F I T " , SLR 1984, 
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p.259, c o n c l u d e s t h a t t h e r e a l s t r a t e g y o f t h e C I L F I T case i s 
n o t t o i n c o r p o r a t e t h e a c t e c l a i r d o c t r i n e c o n c e p t i n t o EC law, 
b u t " t o c a l l t h e n a t i o n a l j u d i c i a r i e s - t o c i r c u m s p e c t i o n when 
t h e y a r e f a c e d w i t h p r o b l e m s o f i n t e r p r e t a t i o n and a p p l i c a t i o n 
o f Community law" and " t o w arn t h a t a l t h o u g h t h e ECJ may have 
s e t t l e d an i s s u e once and f o r a l l , t h e e x i s t e n c e o f C o u r t case 
law does n o t i n any way e n s u r e t h a t t h i s i s t h e c a s e " . 

[ 4 7 ] The ECJ has r u l e d t h a t t h e e x e r c i s e o f p r e l i . m i n a r y 
r e f e r e n c e i s i n d e p e n d e n t o f t h e e x e r c i s e o f t h e p r o c e d u r e s 
r e g u l a t e d by A r t i c l e s 169 and 170. The f a c t t h a t A r t i c l e s 159 
and 170 e n a b l e t h e Commission t o b r i n g i n f r i n g e m e n t a c t i o n s 
b e f o r e t h e ECJ does n o t d e p r i v e i n d i v i d u a l s from, t h e r i g h t t o 
i n v o k e Community law d i r e c t l y b e f o r e a n a t i o n a l c o u r t a g a i n s t a 
mem.ber s t a t e ' s a l l e g e d i n f r i n g e m e n t o f i t s o b l i g a t i o n . See case 
26/52; a l s o see Rasm.ussen, o p . c i t . , p.177. 

[ 4 3 ] L a s o k , o p . c i t . , p.334, n o t e s t h a t t h e m.ain d i f f i c u l t y 
i n t h e e n f o r c e m e n t o f EC law i s t h a t a p a r t f r o m a r t i c l e 189 t h e 
EEC T r e a t y c o n t a i n s no form.al and u n e q u i v o c a l a s s e r t i o n o f t h e 
suprem.acy o f Community law. The ECJ had t o f o r m u l a t - e and 
r e - a f f i r m , t h i s p r i n c i p l e i n a m.annar t h a t w o u l d be e a s i l y 
a c c e p t e d by member s t a t e s . The s o l u t i o n t o t h e probie.m '.vas t h e 
a p p l i c a t i o n o f A r t i c l e 177. 

[ 4 9 ] See S t e i n e r , o p . c i t . , p.262; a l s o see Usher, European 
and national law: The 1 rreversible transfer? (1930, George .«llsn 
and Unwin, L o n d o n ) , p . 1 2 1 . 

[ 5 0 ] A p a r t f r o m i n t e r i m measures t h e f o l l o w i n g p r o c e d u r e s 
were d e s i g n e d t o s e r v e t h e sam.e p u r p o s e : 

1. S t a t e a i d s [ A r t . 9 3 ( 2 ) ( b ) ] ; 
2. u n i l a t e r a l r e s t r i c t i o n s o f t h e f r e e .movem,ent c f goods 

[ A r t . 1 G 0 A ( 4 ) ] ; and 
3. t h e d i s t o r t i o n o f c o n d i t i o n s o f c o . m p e t i t i o n w i t h i n 

t h e Comm.unity [ A r t i c l e 225 ] by measures t a k e n by m.em.­
be r s t a t e s f o r t h e p r o t e c t i o n o f e s s e n t i a l s e c u r i t y 
i n t e r e s t s [ A r t . 2 0 3 ] and i n t h e e v e n t o f i n t e r n a l d i s ­
t u r b a n c e s [ A r t . 2 0 4 ] . 

[ 5 1 ] The c o n d i t i o n s f o r t h e p r e s c r i p t i o n o f i n t e r i m 
m easures a r e t h e f o l l o w i n g : 

A. F o r m a l c o n d i t i o n s : 
1. s u b m i s s i o n o f t h e r e l e v a n t p e t i t i o n by a l i t i g a n t s i n 

a t r i a l b e f o r e t h e C o u r t i n t h e miain case, t o w h i c h 
t h e p e t i t i o n f o r i n t e r i m measures m.ust be r e f e r r i n g 
[ A r t i c l e 83, p a r . 1 R u l e s o f P r o c e d u r e ] ; 

2. s u b m i s s i o n o f t h e p e t i t i o n s e p a r a t e l y f r o m t h e main 
r e c o u r s e [ A r t . 8 3 , p a r . 3 Rules o f P r o c e d u r e ; cases 
108/53 O f f e n e E l e t t r o m e c c a n i c h e I n g . A. M e r l i n i v 
H i g h A u t h o r i t y o f t h e ECSC [ 1 9 6 5 ] ECR 1; 32/64 Gover­
nment o f t h e I t a l i a n R e p u b l i c v Commission [ 1 9 6 5 ] ECR 
365] ; 

3. s u b m i s s i o n o f t h e p e t i t i o n b e f o r e t h e s t a r t o f t h e 
o r a l p r o c e d u r e on t h e m a i n r e c o u r s e ; 



4. a l r e a d y s u b m i t t e d r e c o u r s e ; and 
5. r e l a t i o n s h i p between t h e p e t i t i o n and t h e r e c o u r s e ; 

h o w e v e r , t h e r e q u e s t s o f t h e p e t i t i o n f o r i n t e r i m 
m e asures must n o t be t h e same w i t h t h e r e q u e s t s o f 
t h e r e c o u r s e [ c a s e 26/76 M e t r o v Commission (no 1) 
[ 1 9 7 7 ] ECR 1375; [ 1 9 7 8 ] 2 CMLR 1 ) ; 

B . . L e g a l p r e r e q u i s i t e s [ A r t . 8 3 , p a r . 2 R u l e s o f P r o c e d u r e ) : 
1. u r g e n t c h a r a c t e r o f i n t e r i m measures; 
2. f a c t u a l and l e g a l g r o u n d e s t a b l i s h i n g a pr i ^ n a facie 

case f o r t h e s e measures; and 
3. damage c a u s e d t o t h e l i t i g a n t by t h e c o n t i n u i n g v i o ­

l a t i o n o f EC law, t h a t can n o t be s u b v e r t e d by a po­
s i t i v e f i n a l j udgement o f t h e ECJ; see cases 31 and 
53/77 Commission v U n i t e d Kingdom [ 1 9 7 7 ] ECR 9 2 1 ; 
[ 1 9 7 7 ] 2 CMLR 359; 61/77 Commission v I r e l a n d [ 1 9 7 3 ] 
ECR 417; [ 1 9 7 3 ] 2 CMLR.466. 

[ 5 2 ] I n d e e d , t h e p r e s c r i p t i o n o f i n t e r i . m measures, a l b e i t 
s u p p o r t i v e t o t h e m a i n j u d g m e n t , f o r c e s t h e c i r c u m v e n t o r o f t h e 
T r e a t y t o a b o l i s h t h e r e l e v a n t n a t i o n a l p r o v i s i o n s w i t h o u t d e l a y 
and n e g o t i a t e w i t h t h e o t h e r p a r t y f o r t h e r e s o l u t i o n o f t h e i r 
d i s p u t e . 

[ 5 3 ] Judge K a k o u r i s , " I s s u e s r e l a t e d t o t h e r e l a t i o n s h i p 
b e t w e e n Community l e g a l o r d e r and t h e l e g a l o r d e r s o f me.mber 
s t a t e s " , 1987, Elliniki Dikaiosini, p. 1060, n o t e s t h a t , when 
a p p l y i n g EC law, n a t i o n a l c o u r t s becom.e o r g a n s o f t h e Cominunity 
and n a t i o n a l j u d g e s Community s e r v a n t s . 

[ 5 4 ] On t h i s i s s u e K o u k o u l i - S p i 1 i o t o p o u l o u , " I s s u e s d e r i v ­
i n g f r o m t h e e f f e c t o f EC law i n t h e a w a r d i n g o f l e g a l p r o t e c t i ­
o n " , Nomiko Vima, 1992, p.829, n o t e s t h a t t h e d u t y o f n a t i o n a l 
c o u r t s t o g u a r a n t e e t h e p r o t e c t i o n o f t h e r i g h t s o f i n d i v i d u a l s , 
t h a t d e r i v e f r o m EC r e g u l a t i o n s , w i t h i n member s t a t e s d e r i v e s 
f r o m A r t . 5 EEC on t h e p r i n c i p l e o f c o - o p e r a t i o n . 

[ 5 5 ] A c c o r d i n g t o W e a t h e r h i l l i n Cases and materials on EC 
Law ( 1 9 9 2 , B l a c k s t o n e P r e s s , L o n d o n ) , p.543, t h r e e a r e t h e b a s i c 
Community p r i n c i p l e s t h a t j u s t i f y t h e c h a l l e n g e o f EC law by 
n a t i o n a l c o u r t s : 

a. t h e p r i n c i p l e o f d i r e c t e f f e c t ; 
b. t h e suprem.acy o f Community law upon n a t i o n a l law; and 
c. t h e p r o c e d u r e o f A r t i c l e 177. 
M o r e o v e r , L a s o k n o t e s t h a t " t h e r e c o g n i t i o n by n a t i o n a l 

c o u r t s o f t h e d i r e c t e f f e c t o f c e r t a i n r u l e s o f Community law 
and o f i t s s u p r e m a c y , i s t h e r e f o r e , t h e most i m p o r t a n t f a c t o r i n 
t h e p r o c e s s o f e n f o r c e m e n t o f Community law a t t h e member s t a t e 
l e v e l . See La s o k , o p . c i t . , p.336. 

[ 5 6 ] The T r e a t y s t i p u l a t i o n s must t h u s be v i e w e d as 
n a t i o n a l l e g a l t e x t s , w h i c h ( u n d e r t h e p r i n c i p l e o f t h e 
supremacy o f EC law a b o l i s h a l l l e g i s l a t i v e and a d m i n i s t r a t i v e 
a c t s t h a t do n o t c o m p l y h e r e w i t h . E s s e n t i a l l y , n a t i o n a l c o u r t s 
a r e e x p e c t e d t o a c t as Community o r g a n s , c h a r g e d w i t h t h e 
s u p e r v i s i o n o f t h e i m p l e m e n t a t i o n o f EC law. The C o u r t a r g u e d 
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t h a t - C l a i m s o f i n d i v i d u a l s r e g a r d i n g c o m p e n s a t i o n f r o m a member 
s t a t e can n o t be r a i s e d b e f o r e t h e ECJ based on A r t i c l e s 215, 
p a r . 2 o f t h e T r e a t y o f Rome. T h i s i s c o n s i d e r e d an i s s u e o f 
n a t i o n a l l a w and s h o u l d t h e r e f o r e be b r o u g h t b e f o r e n a t i o n a l 
c o u r t s . The w i l l o f t h e T r e a t y makers t o award r e l e v a n t d u t i e s 
and p o w e r s t o n a t i o n a l c o u r t s i s a l s o met d u r i n g t h e p r o c e d u r e 
o f A r t i c l e 177. 

See case 33/67. 

[ 5 7 ] I n t h e r e c e n t w e l l - k n o w n F r a n c o v i c h case [ C - 6 / 9 0 ] t h e 
ECJ h e l d t h a t t h e s u b s t a n t i a l c o n d i t i o n s f o r t h e i n d i v i d u a l s ' 
r i g h t t o c o m p e n s a t i o n i s r u l e d by EC law, whereas t h e p r o c e d u r a l 
c o n d i t i o n s a r e r u l e d by n a t i o n a l law. However, t h e r i g h t o f 
member s t a t e s t o s e t t h e i r own r u l e s i n t h e p r o c e d u r e , f o l l o w e d 
by i t s n a t i o n a l c o u r t s i n cases o f c l a i m s f o r c o m p e n s a t i o n f o r 
damages c a u s e d t o i n d i v i d u a l s by i l l e g a l a c t i o n s o f n a t i o n a l 
a u t h o r i t i e s , i s l i m i t e d by t h e f o l l o w i n g two l i m i t a t i o n s ; 

a. t h e r e l e v a n t p r o c e d u r e s must n o t be d i f f e r e n t fro.m t h e 
ones s e t f o r c o m p e n s a t i o n f r o m causes r u l e d by n a t i o n a l law; and 

b. t h e y s h o u l d n o t r e n d e r t h e a c q u i s i t i o n o f such compensa­
t i o n e x t r e m e l y d i f f i c u l t o r i m p o s s i b l e . 

[ 5 8 ] The c h o i c e o f t h e r e s p e c t i v e n a t i o n a l c o u r t , t h e 
p r o c e d u r e t o be f o l l o w e d by t h e l i t i g a n t s , t h e c h a r a c t e r and 
n a t u r e o f t h e l e g a l a c t i o n and t h e r i g h t s o f p a r t s da.maged by 
i l l e g a l a c t i o n s o f n a t i o n a l a u t h o r i t i e s a r e r u l e d by n a t i o n a l 
law p r o v i d e d t h a t t h e r e l e v a n t r u l e s " a r e n o t l e s s f a v o u r a b l e 
t h a n - t h o s e g o v e r n i n g t h e same r i g h t o f a c t i o n on an i n t e r n a l 
m a t t e r " and t h a t t h e y do n o t "make i t im . p o s s i b i e i n p r a c t i c e t o 
e x e r c i s e r i g h t s w h i c h t h e n a t i o n a l c o u r t s have t h e d u t y t o 
p r o t e c t " [ c a s e s 45/76R; 106/77R; i 2 0 / 7 3 R ] . W e a t h e r h i l l [ 1 9 5 2 , 
p . 5 5 1 ] s t a t e s t h a t " i t i s becoming a p p a r e n t t h a t t h e r e q u i r e m e n t 
t h a t t h e n a t i o n a l s y s t e m o f f e r s e f f e c t i v e re.medies i n s u p p o r t o f 
Community law ...has some p o t e n c y b e f o r e n a t i o n a l c o u r t s and may 
f o r c e r e a s s e s s m e n t o f n a t i o n a l r e m e d i e s law". 

[ 5 9 ] I t s h o u l d be n o t e d however t h a t P l e n d e r [ o p . c i t . , 
p. 1 5 0 ] f e e l s t h a t Community law does n o t "demand t h a t da.mages 
s h o u l d be a v a i l a b l e t o compensate t h e v i c t i m o f a b r e a c h o f a 
member s t a t e o f an o b l i g a t i o n a r i s i n g u n d e r t h e f u n d i n g 
t r e a t i e s , even when t h e a r t i c l e g i v i n g r i s e t o t h e o b l i g a t i o n 
p r o d u c e s d i r e c t e f f e c t " . See K a n e l l o p o u i o s , Civil joint 
liability of the Communi ty and a member state during the appli­
cation of Community law ( 1 9 9 0 , S a k k o u i a s , A t h e n s ) , p.122. 

[ 6 0 ] T h i s w o u l d o c c u r , i f t h e Commission o m i t s t o i s s u e i t s 
r e a s o n e d o p i n i o n u n d e r A r t . 1 6 9 o r 170 EEC, o r when t h e r e s p e c t i ­
ve member s t a t e i s m e r e l y a p p l y i n g a l e g a l l y p a s s e d Community 
a c t , t h a t s e t s l i m i t s t o a b a s i c p r i n c i p l e o f t h e T r e a t y o f Rome 
( f o r e x a m p l e , t h e c o m p a n i e s ' f r e e d o m o f e s t a b l i s h m e n t ) . 

[ 6 1 ] The damage c a u s e d t o t h e p l a i n t i f f by t h e EC and t h e 
r e s p e c t i v e s t a t e need n o t d e r i v e f r o m t h e same a c t i o n ; j o i n t 
l i a b i l i t y may a r i s e f r o m two s e p a r a t e , y e t r e l a t e d e v e n t s . 
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[ 6 2 ] I t i s a c c e p t e d t h a t f a i l u r e s o f t h e Community 
a d m i n i s t r a t i o n t o a d o p t t h e a p p r o p r i a t e measures a g a i n s t member 
s t a t e s , n e g l i g e n t a c t s o f Community o f f i c i a l s i n t h e p e r f o r m a n c e 
o f t h e i r d u t i e s and t h e a d o p t i o n o f w r o n g f u l a c t s w i t h l e g a l 
e f f e c t c o n s t i t u t e Community l i a b i l i t y . 

I t i s a l s o a c c e p t e d t h a t when t h e Community t a k e s a 
w r o n g f u l l e g i s l a t i v e measure w h i c h i n v o l v e s c h o i c e o f economic 
p o l i c y , l i a b i l i t y a r i s e s o n l y when a s u f f i c i e n t l y s e r i o u s b r e a c h 
o f a s u p e r i o r Community r u l e s e t f o r t h e p r o t e c t i o n o f t h e 
i n d i v i d u a l i s v i o l a t e d [ c a s e 5 / 7 1 ] . 

[ 6 3 ] The damage c l a i m e d by t h e p l a i n t i f f b e f o r e t h e SCJ 
must be s p e c i f i c , n o t s p e c u l a t i v e [ c a s e s 5/66; 7/66; 2 4 / 5 6 ] . 
T h i s r e g u l a t i o n i s o f p a r t i c u l a r i m p o r t a n c e i n case o f 
c o m p e n s a t i o n c l a i m e d by companies f o r a l l e g e d l i m . i t s t o t h e i r 
f r e e e s t a b l i s h m e n t . The damage c a u s e d t o f o r e i g n co.mpanies by 
s u c h an a d m i n i s t r a t i v e o r l e g i s l a t i v e a c t o f t h e C o i r j n u n i t y w o u l d 
amount t o t h e p r o f i t t h a t t h e company w o u l d have made i n case 
t h a t i t s u n h i n d e r e d e s t a b l i s h m e n t and f u n c t i o n i n g had been 
a l l o w e d . The amount claim.ed f o r such a l o s s w o u l d be o n l y 
s p e c u l a t i v e and t h e ECJ w o u l d be r e l u c t a n t t o r e c o g n i z e any 
Community l i a b i l i t y f o r t h e r e s p e c t i v e a c t i o n . 

[ 6 4 ] I t must be s t a t e d , h o w e v e r , t h a t i n r e l e v a n t cases o f 
o m i s s i o n o r w r o n g f u l a c t i o n s o f t h e EC o r i t s i n s t i t u t i o n s , t h e 
c o m p a n i e s may n o t b r i n g t h e m a t t e r b e f o r e t h e ECJ and c l a i m 
c o m p e n s a t i o n f o r t h e r e s t i t u t i o n o f damages by t h e CoiTimunity. 
I n s t e a d , t h e y s h o u l d t u r n t o t h e i r n a t i o n a l c o u r t s and c l a i m 
c o m p e n s a t i o n by n a t i o n a l a u t h o r i t i e s under n a t i o n a l law. 

T h i s s i t u a t i o n seems t o be c h a n g i n g a f t e r F r a n c o v i c (see 
j o i n e d c a s e s C-6/90 and C-9/1990 F r a n c o v i c h and E o n i f a c i v I t a l y 
[ 1 9 9 2 ] IRLR 8 4 ) . However, due t o t h e f a c t t h a t t h i s case 
i n v o l v e s o b l i g a t i o n s o f mem.ber s t a t e s d e r i v i n g f r o m d i r e c t i v e s , 
an a n a l y s i s o f t h e case w o u l d be o u t o f t h e scope o f t h i s 
t h e s i s . F o r an a n a l y s i s o f t h e new s i t u a t i o n , see C u r t m , " S t a t e 
l i a b i l i t y u n d e r Conimunity law: a new remedy f o r p r i v a t e p a r t i e s " 
[ 1 9 9 2 ] 1 I n d u s t r i a l Law J o u r n a l , pp.7 4-81; and Ross, "Beyond 
F r a n c o v i c h " [ 1 9 9 3 ] Modern Law Review, pp.55-73. 

[ 6 5 ] The q u e s t i o n i s : C o u l d t h e r e be a d i f f e r e n t a p p r o a c h 
t o t h i s p r o b l e m ? A l t e r n a t i v e a p p r o a c h e s t o t h i s p r o b l e m c o u l d 
i n v o l v e : 

a . L i a b i l i t y o f t h e member s t a t e , w h i c h c o u l d be based on 
t h e o m i s s i o n o f t h e s t a t e t o ask f o r t h e a n n ulment o f t h i s 
i l l e g a l Community a c t u n d e r A r t i c l e 173 o f t h e T r e a t y o f Rome; 
ho w e v e r , t h e c a u s a t i o n between t h i s o m i s s i o n and t h e damages 
c a u s e d by t h e r e l e v a n t Community a c t i s v e r y i n d i r e c t ; 

b. O b l i g a t i o n o f t h e member s t a t e t o a p p l y t h e g e n e r a l , 
h i e r a r c h i c a l l y s u p e r i o r A r t s . 5 2 - 5 3 EEC and i g n o r e t h e w r o n g f u l 
l e g i s l a t i v e t e x t ; a l t h o u g h a s i m i l a r argument i s i m p l e m e n t e d i n 
c a s e o f n a t i o n a l a n t i - c o n s t i t u t i o n a l laws ( t h e law i s n o t 
a p p l i e d by n a t i o n a l a u t h o r i t i e s and c o u r t s ) such an o b l i g a t i o n 
does n o t d e r i v e f r o m t h e c o n t e n t s o f t h e T r e a t y ; 

c. A contrario a p p l i c a t i o n o f t h e ECJ's argument [ c a s e 
1 7 5 /84] t h a t t h e l e g a l a c t i o n o f t h e p l a i n t i f f s i s i n a d m i s s i b l e 
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b e cause t h e r e e x i s t n a t i o n a l measures e f f e c t i v e f o r t h e 
c o m p e n s a t i o n o f t h e l i t i g a n t s . C o n s e q u e n t l y , i t c o u l d be a r g u e d 
t h a t i n l a c k o f r e l e v a n t e f f e c t i v e n a t i o n a l measures b e f o r e 
n a t i o n a l c o u r t s , t h e ECJ s h o u l d r e c o g n i z e Community l i a b i l i t y 
and award c o m p e n s a t i o n ( e v e n on a s p e c u l a t i v e b a s i s ) . 

[ 6 6 ] S i n c e b o t h p a r a g r a p h s c o u l d be a p p l i c a b l e i n t h e 
a c c e s s i o n o f G r e e c e , b u t o n l y one c o u l d f o r m t h e c o n s t i t u t i o n a l 
b a s i s o f t h e a c c e s s i o n , p r o b l e m s a r o s e on t h e c h o i c e o f one o f 
t h e two. The i s s u e had imm.ense p r a c t i c a l v a l u e , because p a r . 2 
r e q u i r e d a m a j o r i t y o f t h r e e - f i f t h s o f t h e t o t a l number o f 
members o f P a r l i a m e n t ( i . e . 1 8 0 members), whereas p a r . 3 r e q u i r e d 
a b s o l u t e m a j o r i t y ( 1 5 1 members). The i s s u e was o f f i c i a l l y r a i s e d 
i n P a r l i a m e n t a nd was f i n a l l y r e s o l v e d by a " p o l i t i c a l l y and 
l e g a l l y w i s e " d e c i s i o n [ E v r i g e n i s , " L e g a l and c o n s t i t u t i o n a l 
i m p l i c a t i o n s o f Greek A c c e s s i o n t o t h e European Conrmun i t i es " 
[ 1 9 3 0 ] CMLR p . 1 6 5 ] o f t h e g o v e r n i n g p a r t y ( t h e New Democracy). 
The governm.ent s t a t e d t h a t , i n s p i t e o f i t s c e r t a i n t y t h a t f o r 
t h e a c c e s s i o n o n l y 151 v o t e s were r e q u i r e d , i t s h a l l base t h e 
a c c e s s i o n on p a r . 2 o f A r t i c l e 28 and demand f o r 130 v o t e s . Thus, 
t h e c o n s t i t u t i o n a l i t y o f t h e Greek a c c e s s i o n can n o t be 
cha11enged. 

[ 5 7 ] See E v r i g e n i s , i b i d , p.166. 

[ 6 3 ] C o u n c i l o f S t a t e D e c i s i o n 4190/1983; 5259/1932 A t h e n s 
C o u r t o f F i r s t I n s t a n c e ; 107/1984 A t h e n s A d m i n i s t r a t i v e C o u r t o f 
A p p e a l s . 

A l s o see S h e r i d a n and Cameron, EC Legal systems, A.n 
introductory Guide ( 1 9 9 2 , B u t t e r w o r t h s , L o n d o n ) , p . G r e e c e - i , 
where i t i s s t a t e d t h a t t h e T r e a t i e s e s t a b l i s h i n g t h e Comrr.unity 
have been r a t i f i e d by t h e P a r l i a m e n t and t h e r e a f t e r i n c o r p o r a t e d 
i n t o t h e Greek l e g a l s y s t e m ; "where Community lav; i s d i r e c t l y 
a p p l i c a b l e , i t does n o t need t o be r a t i f i e d i n o r d e r t o be 
a p p l i e d d i r e c t l y by t h e c o u r t s " . 

[ 6 9 ] D e c i s i o n s : 7907/1982 o f t h e A t h e n s S i ng 1 e-m.ember 
A d m i n i s t r a t i v e C o u r t o f F i r s t I n s t a n c e ; 591/1933 o f t h e P i r e u s 
S i n g l e - m e m b e r C o u r t o f F i r s t I n s t a n c e . 

[ 7 0 ] See Kerameus and K r e m l i s , "The a p p l i c a t i o n o f Coirmuni-
t y Law i n Greece 1981-1987" [ 1 9 3 8 ] CMLR, p.147; a l s o see Ana-
s t o p o u l o s , "Grece" i n H . S i e d e n t o p f and J . Z i l l e r ( s d s . ) . Making 
European Policies work. L'Europe des Adm.inistrateurs: (19SS, 
Eur o p e a n I n s t i t u t e o f P u b l i c A d m i n i s t r a t i o n B r u y l a n t - SAGE pub­
l i c a t i o n s , B r u s s e l s ) , pp.241-242. 

[ 7 1 ] However, t h i s a t t i t u d e must n o t be c o n s i d e r e d u n i f o r m . 
Some j u d g e s , even o f h i g h e r c o u r t s , do n o t a c c e p t t h e d i r e c t 
e f f e c t o f EC law i n Greece [ s e e 3863/85 A t h e n s C o u r t o f A p p e a l ] . 

[ 7 2 ] See D e c i s i o n : 9767/1984 A t h e n s M u l t i - m e m b e r C o u r t o f 
F i r s t I n s t a n c e . F o r an e x p o s i t i o n on D i r e c t E f f e c t i n Greece 
see: K e r a m e u s - K r e m l i s , 1986, pp.147-150. 



-232-

.[7 3 ] See 30/1981 D o d e k a n i s s o s C o u r t o f A p p e a l ; 2152/1936 
C o u n c i l o f t h e S t a t e . 

[ 7 4 ] K e r a m e u s - K r e m l i s [ 1 9 3 3 , p.164] n o t e s t h a t up t o 15 Oc­
t o b e r 1987, 33 c a s e s have been i n t r o d u c e d b e f o r e t h e ECJ by t h e 
Commission a g a i n s t Greece u n d e r A r t i c l e 169 o f t h e T r e a t y o f 
Rome. I n e l e v e n o f t h e above cases Greece has c o m i p l i e d w i t h Ec 
l a w b e f o r e t h e d i s c u s s i o n o f t h e i s s u e b e f o r e t h e C o u r t , whereas 
i n f i v e c a s e s t h e ECJ d e c l a r e d t h a t Greece has f a i l e d t o f u l f i l 
i t s o b l i g a t i o n s . The r e s t s e v e n t e e n cases were s t i l l p e n d i n g a t 
t h e t i m e t h e a r t i c l e was w r i t t e n . 

M o r e o v e r , a c c o r d i n g t o Kennon "The S i n g l e M a r k e t - A l e g i ­
s l a t i v e p e r s p e c t i v e " [ 1 9 9 2 ] 1 The Company Lawyer, p.30, t i l l 
1992 has n o t i m p l e m e n t e d 87 s i n g l e m a r k e t measures. 

[ 7 5 ] T h i s e x p r e s s i o n was used by t h e Greek P r i m e - M i n i s t e r , 
K o n s t a n t i n o s M i t s o t a k i s , i n h i s speech d u r i n g t h e A t h e n s con­
f e r e n c e o f t h e Greek C e n t r e f o r European S t u d i e s i n September 
19 9 1 . T h i s speech was p u b l i s h e d as an a r t i c l e under t h e t i t l e o f 
"The E u r o p e a n p o l i c y o f Greece" i n Greece i n t h e EC: t h e 
c h a l l e n g e o f a d j u s t m e n t , 1 993, P a p a z i s i s , A.thens. 

[ 7 6 ] The Greek P r i m e M i n i s t e r [ o p c i t e , p . 3 5 ] s t a t e d t h a t 
i n t h e s e c t o r o f e s t a b l i s h m e n t Greece ( t h e s t a t e w i t h t h e 
l a r g e s t number o f v i o l a t i o n s ) was now i n t h e f o u r t h p l a c e o f t h e 
s t a t i s t i c s on t h e m a t t e r . I t i s n o t a b l e t h a t t h i s d r a m a t i c r e d u ­
c t i o n o c c u r r e d o n l y mont'ns a f t e r t h e e l e c t i o n o f Mr M i t s o t a k i s 
as P r i m e M i n i s t e r . 

[ 7 7 ] See cases 147/36 Commission v H e l l e n i c R e p u b l i c [ 1 9 3 8 ] 
ECR 1637, [ 1 9 8 9 ] 2 CMLR 845; 38/87 Commission v H e l l e n i c Repub­
l i c [ 1 9 8 8 ] ECR 4415. 

[ 7 3 ] The r e f e r e n c e was made w i t h d e c i s i o n 1253/35 [ G r e e k 
E u r o p e a n Community Review, 1985, p . 1 4 5 ] . 

I t s h o u l d be n o t e d t h a t i n t h r e e o c c a s i o n s Greek c o u r t s 
have d e c i d e d n o t t o r e f e r t o t h e ECJ. I n t h e f i r s t c a s e , t h e 
A t h e n s M u l t i - m e m b e r C o u r t o f F i r s t I n s t a n c e [ 1 7 8 0 / 1 9 8 5 ; Greek 
E u r o p e a n Community Review 1985 p.192] d e c i d e d t h a t r e f e r e n c e t o 
t h e ECJ (as p r o p o s e d by t h e l i t i g a n t s ) was n o t n e c e s s a r y , as t h e 
r e l e v a n t i s s u e s h o u l d be j u d g e d u n d e r Greek and n o t EC law. 

I n t h e s e c o n d c a s e , t h e P i r e u s Single-member C o u r t o f F i r s t 
I n s t a n c e [ 5 5 6 / 1 9 8 1 ; Nomiko Vima, 1982, p . 4 9 9 ] r e f u s e d t o r e f e r 
t o t h e ECJ on t h e g r o u n d s t h a t t h e c o u r t was j u d g i n g under t h e 
p r o c e d u r e f o r i n t e r i m m easures and, t h e r e f o r e , t h e SCJ w o u l d n o t 
have j u r i s d i c t i o n t o i s s u e a d e c i s i o n . 

I n t h e t h i r d c a s e , t h e C o u n c i l o f t h e S t a t e [ 1 2 5 8 / 8 5 ; Greek 
E u r o p e a n Community R e v i e w 1935, p. 145] d e c i d e d t h a t r e f e r e n c e 
s h o u l d be made ( a s t h e C o u n c i l o f t h e S t a t e i s a c o u r t o f l a s t 
i n s t a n c e ) , b u t t h e f i n a l d e c i s i o n on t h e i s s u e s h o u l d be made by 
t h e c o u r t i n a P l e n a r y d i s c u s s i o n . T h i s v i e w was based on A r t . l , 
p a r . 5 o f Law 1470/1984 t h a t s u p p l e m e n t e d p a r . 4 , a r t . 1 4 o f L e g i s ­
l a t i v e D e c r e e 170/1973. However, t h i s r e g u l a t i o n was a b o l i s h e d 
by a r t . 1 9 , p a r . 3 , Law 1738/1987 a f t e r a r e l e v a n t l e t t e r o f t h e 
Commission t o t h e Greek s t a t e . 
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[ 7 9 ] O t h e r d e c i s i o n s o r d e r i n g p r e l i m i n a r y r u l i n g s a r e t h e 
A t h e n s M u l t i - m e m b e r C o u r t o f F i r s t I n s t a n c e [ 5 7 3 7 / 1 9 8 6 ] , A t h e n s 
C o u r t o f A p p e a l [ 9 5 3 8 / 1 9 8 6 Elliniki Dikaiosini 1987, p . 1 7 2 ] , as 
w e l l as a s e r i e s o f r e l e v a n t d e c i s i o n s [ A t h e n s M u l t i - m e m b e r 
C o u r t o f F i r s t I n s t a n c e 7 0 8 5 - 7 0 9 9 / 3 5 ] . 

[ 8 0 ] A c c o r d i n g t o t h e s t a t i s t i c s i s s u e d i n t h e Annual Re­
p o r t f o r t h e A p p l i c a t i o n o f EC law [ C o m m i s s i o n o f t h e European 
C o m m u n i t i e s , COM ( 9 2 ) 135 f i n a l , p.110, 12.5.1992, B r u s s e l s ] , 
t h e number o f c a s e s r e f e r r e d t o t h e ECJ by Greek c o u r t s a r e two 
( b o t h i n 1 9 9 0 ) . I t s h o u l d be n o t e d t h a t Germany r e f e r r e d 50 
c a s e s , F r a n c e 24, B e l g i u m 17, t h e N e t h e r l a n d s 17, S p a i n 4, 
P o r t u g a l 3, Denmark Greece and Luxem.bourg 2, whereas I r e l a n d has 
1 r e f e r e n c e . 

[ 3 1 ] R e l e v a n t e x c u s e s were t h e e x c l u s i v e a p p l i c a b i l i t y o f 
Greek law, t h e n o n - a p p l i c a b i l i t y o f EC law, t h e c o u r t ' s s u f ­
f i c i e n t i n t e r p r e t a t i o n o f EC law, as w e l l as sheer s i l e n c e . 

The e x c l u s i v e a p p l i c a b i l i t y o f Greek law was used i n t h e 
A t h e n s M u l t i - m e m b e r C o u r t o f F i r s t I n s t a n c e 1730/1935; t h e 
n o n - a p p l i c a b i l i t y o f EC law i n t h e A t h e n s A d m i n i s t r a t i v e M u l t i ­
member C o u r t o f F i r s t I n s t a n c e 1002/1935; t h e s u f f i c i e n t i n t e r ­
p r e t a t i o n o f EC law by t h e Greek c o u r t i n t h e A t h e n s C o u r t of 
A p p e a l 1003/1935 and p u r e s i l e n c e i n t h e A t h e n s C o u r t o f Aooeal 
7964/1932. 

[ 3 2 ] I n t h e l a s t A n n u a l R e p o r t f o r t h e A p p l i c a t i o n o f EC 
law [ o p . c i t . , p . 1 1 0 ] Greece i s r e p o r t e d t o have no r e f e r e n c e s by 
c o u r t s o f f i n a l i n s t a n c e i n 1939 and two r e f e r e n c e s i n 1990. The 
o n l y c o u n t r i e s t h a t a r e d o i n g worse on t h e f i e l d - a t l e a s t t i l l 
1990- a r e B e l g i u m ( 1 ) , I t a l y ( 1 ) , Denmark ( 0 ) and P o r t u g a l ( G ) . 
Germ.an c o u r t s o f l a s t i n s t a n c e have r e f e r r e d 17 cases t o t h e ECJ 
i n 1939 and 12 i n 1990. 

A c c o r d i n g t o t h e Synopsis of the work of the Court of 
Justice and the Court of First Instance of the European Coimtuni-
ties in 19SS and 19S9 and record of formal sittings in 19SS and 
19S9 ( 1 9 9 0 , Luxembourg, EC), p.42, f r o m 1931-1935 Greek c o u r t s 
o r d e r e d no p r e l i m i n a r y r e f e r e n c e s . I n 1985 o n l y two r e f e r e n c e s 
were o r d e r e d , i n 1987 s e v e n t e e n ( w h i c h were d e c i d e d by t h e same 
c o u r t on t h e same i s s u e ) and none i n 1988. 

[ 8 3 ] Greek c o u r t s w i t h m a n d a t o r y j u r i s d i c t i o n a r e t h e Arios 
Pagos ( G r e e k C o u r t o f C a s s a t i o n ) , t h e C o u n c i l o f t h e S t a t e , t h e 
Elengtiko Sinedrio ( o n l y when j u d g i n g as a c o u r t o f l a s t i n s t a n ­
c e ) and t h e S p e c i a l S u p e r i o r C o u r t o f A r t . 1 0 0 o f t h e Greek Con­
s t i t u t i o n . The l a t t e r has o n l y j u d g e d once on t h e case o f 
a l l e g e d p e n a l c r i m e s on b e h a l f o f A. Papandreou ( v e r d i c t : i n n o ­
c e n t ) and members o f h i s c a b i n e t ( s e n t e n c e d ) . The Elengtiko 
Sinsdrio j u d g e s on i s s u e s t h a t do n o t c o n c e r n t h e EC ( c o n t r o l o f 
t h e l e g a l i t y t h e b u d g e t and e l e c t i o n s , i s s u e s c o n c e r n i n g t h e 
l e g a l and f i n a n c i a l s t a t u s o f Greek c i v i l s e r v a n t s e t c . ) . Thus, 
t h e i r n o n - p a r t i c i p a t i o n i n t h e p r o c e s s o f p r e l i m i n a r y r e f e r e n c e s 
i s j u s t i f i e d . 



-234-

[ 8 4 ] One r e l e v a n t example i s g i v e n by Kakouris ['"Introduc­
t i o n t o Art.177 EEC d u r i n g the ECJ's v i s i t t o the Athens Councii 
of t h e State-15.6.1983" , Nomiko Vima, 1983, p.1284 ] . The judge 
notes t h a t case 520/83 C o u n c i l of the St a t e "should have been 
r e f e r r e d " . 

[8 5 ] G e r a r i s ["The b e g i n n i n g of a d i a l o g u e between the 
Community and the Greek jud g e " , Nomiko Viwa, 1988, p.1037] notes 

f e -t h a t two years a f t e r Az'ios Pagos issued a d e c i s i o n on the 
rence of an iss u e t o the ECJ [ d e c i s i o n 1124/36] the S e c r e t a r i a t 
of t h e Court had not executed the D e c i s i o n . According t o the 
a u t h o r , t h e S e c r e t a r i a t i s w a i t i n g f o r a c t i o n on b e h a l f of the 
l i t i g a n t s , who however lack the l e g a l power t o e x e r c i s e the 
necessary a c t i o n s f o r the announcement of the d e c i s i o n t o the 
r e l e v a n t a u t h o r i t y o f the ECJ. 

[36 ] K o u k o u l i - S p i 1 i o t o p o u l o u [ o p . c i t . , p.844] j u s t i f i e s the 
s u b j e c t i o n o f r e l e v a n t d i s p u t e s i n the cat e g o r y o f a d m i n i s t r a t i ­
ve d i s p u t e s based on the f o l l o w i n g t h r e e f a c t o r s : 

a. t h e act or omi s s i o n t h a t caused the d i s p u t e between the 
Greek s t a t e and f o r e i g n companies are e x e r c i s e d by a d m i n i s t r a t i ­
ve organs o f the s t a t e ; and 

b. the l e g a l r e l a t i o n s h i p between the s t a t e and companies, 
which was harmed by the r e s p e c t i v e a c t s , i s r u l e d by a d m i n i s t r a ­
t i v e law; t h i s c o n d i t i o n i s indeed f u l f i l l e d , because the r e l e ­
vant law on the freedom o f e s t a b l i s h m e n t of f o r e i g n compa.nies 
w i t h i n Greece i n t r o d u c e s " u n i l a t e r a l a c t i o n s of the organs of 
the s t a t e " . 

[ 8 7 ] K o u k o u l i - S p i 1 i o t o p o u i o u [op c i t e , p.845] notes t h a t 
v i o l a t i o n s of EC law t h a t may cause adm.ini s t r a t i ve l i a b i l i t y of 
Greek a d m i n i s t r a t i v e organs are the f o l l o w i n g : 

a. r e f u s a l or om i s s i o n t o take the a p p r o p r i a t e m.easures f o r 
the compliance o f Greek w i t h EC law, f o r example " f o r the 
freedom of e s t a b l i s h m e n t w i t h i n the EC"; 

b. r e f u s a l o r om i s s i o n o f the Greek s t a t e t o adopt measu­
res on i n s t i t u t i o n s r e s p o n s i b l e f o r the p r o t e c t i o n of the r i g h t s 
of i n d i v i d u a l s d e r i v i n g form EC law; 

c. the dela y e d i m p l e m e n t a t i o n of EC r e g u l a t i o n s ; and 
d. the i m p l e m e n t a t i o n of law c o n t r a d i c t o r y t o EC law. 

[ 8 8 ] I t s h o u l d be noted t h a t under Law 1046/1983 even t h i s 
c l a i m i s brought b e f o r e the Greek a d m i n i s t r a t i v e c o u r t s . 

[8 9 ] I t s h o u l d be noted t h a t the c l a i m f o r compensation i s 
c o m p l e t l l y independent from c l a i m s f o r annulment of the respec­
t i v e a c t . This means t h a t t h e c l a i m f o r compensation may be 
brought b e f o r e t h e Greek c o u r t s even i f the clai m s f o r annuhTsent 
of the a c t were not s u c c e s s f u l . Furthermore, the e x e r c i s e of 
a c t i o n s of j u d i c i a l r e v i e w are not a p r e r e q u i s i t e f o r the l e g a l 
e x e r c i s e of the c l a i m f o r compensation. 

I t should a l s o be noted, however, the j u d i c i a l p r a c t i c e 
i n d i c a t e s t h a t i n the vast m a j o r i t y of cases a c t i o n s f o r 
compensation and j u d i c i a l r e v i e w are e x e r c i s e d i n the same j u d i ­
c i a l procedure versus t he Greek s t a t e and i t s organs. 
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[9 0 ] For r e c e n t cases of f a i l u r e of member s t a t e s t o f u l f i l 
t h e i r o b l i g a t i o n s , see cases 337/89 and C-33/90. 

[91 ] See St e f a n o u , "Reforming the European Communities: The 
r o l e of the S i n g l e European Act i n the Reform Process and the 
motives behind i t s making", (1993, Unpublished MPhil t h e s i s . 
U n i v e r s i t y o f Essex, Department of Government), pp.202-204. 

[ 9 2 ] See: K . M i t s o t a k i s , "The Greek EC p o l i c y " , i n Loukas 
T s o u k a l i s ( 1 9 9 3 ) , Greece i n the EC: The c h a l l e n g e of a d a p t a t i o n , 
EKEM-Papazisis, Athens. 

[ 9 3 ] Greece's p a r t i c i p a t i o n i n two "Conventions of Piece" 
a l o n g w i t h I n d i a , Tasmania and o t h e r c o u n t r i e s of Asia and 
A f r i c a , as w e l l as the f r e q u e n t v i s i t s of A r a f a t and Kadafi i n 
Greece were e x p r e s s i o n s of t h i s p o l i c y . For a good e x p o s i t i o n of 
Greece's European and e x t e r n a l p o l i c y d u r i n g the PASOK ad.mini-
s t r a t i o n see: Theodore Kouloubis (1937), "Karamanlis and 
Papandreou: Form and substance of l e a d e r s h i p " , Dikaio kai Poli-
tikir Vol.16, pp.5-35. 

[9 4 ] See Greek Memorandum t o the Comirdssion, EC-Bull, 3/32, 
p o i n t 2.4.1.; F i n a n c i a l Times 23-3-1982. 

[9 5 ] As V a l l i n a k i s ["Greece i n European P o l i t i c a l 
C o o p e r a t i o n " , i n T s o u k a l i s (1993), o p . c i t . , p.249] noted the 
governments of PASOK were c a l l e d t o take p a r t i n a m.echanism 
which was based on a p h i l o s o p h y they d i d not b e l i e v e i n . 

[96 ] See Economist, 15-1-83]. 

[ 9 7 ] See St e f a n o u , o p . c i t . , 1993, p.207. 

[ 9 3 ] See i b i d , o p . c i t . , 1938. 

[9 9 ] T h i s a t t i t u d e was shared by I t a l y , E i r e , Spain and 
P o r t u g a l who a l s o pressed f o r a r e d u c t i o n of r e g i o n a l di.spa-
r i t i e s . E v e n t u a l l y these member s t a t e s managed t o secure a 
s e c t i o n i n the S i n g l e European Act (Cohesion) e n s u r i n g t h a t the 
EC would a c t i v e l y pursue a r e d u c t i o n i n r e g i o n a l d i s p a r i t i e s . 

[100] See l o a k i m i d i s , Europe in search of a new architectu­
re, evolution towards the European Union and Greece, (Themelion, 
A t h e n s ) , p.106. 
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CONCLUSIONS 

This t h e s i s examined the v a r i o u s aspects of the c o n d i t i o n s 

f o r the secondary e s t a b l i s h m e n t of f o r e i g n p u b l i c com.panies 

l i m i t e d by shares i n Greece. The comparative a n a l y s i s of Greek 

and EC law has l e d t o the f o l l o w i n g c o n c l u s i o n s . 

I . The l e g a l forms under which f o r e i g n p u b l i c companies 

l i m i t e d by shares may e s t a b l i s h i n Greece are the f o l l o w i n g : 

a. branches or agencies ( a r t . 50 of Law 2190/20); 

b. o f f - s h o r e u n i t s (Laws 89/67, 373/68 e t c . ) ; and 

c. s u b s i d i a r i e s ( a r t . 42 of Law 2190/20). 

The c o n d i t i o n s f o r the es t a b l i s h m e n t of branches or 

agencies under Law 2190/1920 are the f o l l o w i n g : 

1. t h e par e n t company must be f o r e i g n ; 

2. r e c o g n i z e d under Greek law; 

3. a p u b l i c company l i m i t e d by shares; 

4. i t s aim must be l e g a l and adherent t o the p u b l i c o r d e r ; 

5. i t must submit t o the Greek M i n i s t r y of Cominerce a " r e ­

p r e s e n t a t i o n document"; 

6. the D e c i s i o n of the M i n i s t e r of Commerce on the estab­

l i s h m e n t o f the company i n Greece must be p u b l i s h e d i n the 

B u l l e t i n of P u b l i c L i m i t e d Companies of the Government J o u r n a l . 

The c o n d i t i o n s f o r the e s t a b l i s h m e n t of commercial/indus­

t r i a l o f f - s h o r e u n i t s are the f o l l o w i n g : 
1. company d e a l i n g w i t h c o m m e r c i a l / i n d u s t r i a l a c t i v i t i e s ; 
2. b e l o n g i n g t o any l e g a l type or form; 
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3. f u n c t i o n i n g l e g a l l y at i t s seat; 

4. d e a l i n g e x c l u s i v e l y w i t h a c t i v i t i e s o u t s i d e Greece; 

5. a c q u i s i t i o n of p e r m i s s i o n f o r e s t a b l i s h m e n t from the 

r e s p e c t i v e Greek M i n i s t e r ; 

6. p e r m i s s i o n p u b l i s h e d i n Government Gazette; 

7. l a w f u l aim and adherent t o the p u b l i c p o l i c y ; and 

8. w o r k i n g p e r m i s s i o n of the company's Greek agent. 

The o n l y c o n d i t i o n f o r the e s t a b l i sh.ment of s u b s i d i a r i e s i s 

the c o m p l e t i o n of the f o l l o w i n g f o u r stages of i n c o r p o r a t i o n : 

a. a d o p t i o n of the company's A r t i c l e s of A s s o c i a t i o n ; 

b. s u b s c r i p t i o n of the share 

c. a d m i n i s t r a t i v e a u t h o r i z a t i o n ; and 

d. p u b l i c a t i o n . 

I I . A r t . 5 2 i s a p p l i c a b l e i n the e s t a b l i s h m e n t of EC 

companies i n Greece. I t imposes the unhindered e s t a b l ishm.ent of 

companies, the performance of f i n a n c i a l a c t i v i t i e s and 

" c o l l a t e r a l i n c i d e n t s " , as w e l l as the unhindered a c q u i s i t i o n of 

shares and p a r t i c i p a t i o n i n e x i s t i n g f i r m s under the c o n d i t i o n s 

set f o r domestic companies. Moreover, i t s t i p u l a t e s the 

a b o l i t i o n of r e s t r i c t i o n s i n the form of "a p r o h i b i t i o n of 

f o r e i g n companies c a r r y i n g on c e r t a i n kinds of businesses", or 

"a requirement t h a t they s h a l l o b t a i n government consent" b e f o r e 

e s t a b l i s h i n g i n t h e r e c e i v i n g s t a t e . The companies' freedom of 

e s t a b l i s h m e n t i s l a w f u l l y l i m i t e d i n the f o l l o w i n g cases: 

a. i m p l e m e n t a t i o n of measures imposing e q u a l l y r e s t r i c t i v e 

s t a t u s f o r b o t h n a t i o n a l s and f o r e i g n e r s ; 
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b. p r o h i b i t i o n s c o n c e r n i n g the e x e c u t i o n of a c t i v i t i e s con­

nected w i t h the imperium of the host s t a t e ; 

c. a c t i v i t i e s of the f o r e i g n company endangering Che host 

c o u n t r y ' s p u b l i c p o l i c y , p u b l i c s e c u r i t y and p u b l i c h e a l t h ; 

d. a c t i v i t i e s p l a c i n g i n danger the host s t a t e ' s s e c u r i t y 

( i . e . p r o d u c t i o n and comm.erce of weapons and war m a t e r i a l s ) ; 

e. a c t i v i t i e s c a t e g o r i c a l l y excluded by a d e c i s i o n of the 

C o u n c i l [ A r t . 5 5 ] ; 

f . a c t i v i t i e s p r o h i b i t e d by the s t i p u l a t i o n s on the f r e e 

movement of c a p i t a l ; and 

g. a c t i v i t i e s performed by e n t e r p r i s e s e n t r u s t e d w i t h the 

o p e r a t i o n of s e r v i c e s of g e n e r a l economic i n t e r e s t or having the 

c h a r a c t e r of a revenue p r o c e e d i n g monopoly (these are g r a n t e d a 

l i m i t e d exemption from the a p p l i c a t i o n of the T r e a t y ) . 

I I I . The i m p l e m e n t a t i o n of the t h e o r y of ipse jure r e c o g n i ­

t i o n of f o r e i g n l e g a l e n t i t i e s i n Greece, b e i n g adherent to A r t . 

220 EEC, c o n s t i t u t e s the f i r s t step towards the companies' f r e e 

e s t a b l i s h m e n t . However, the p a r a l l e l a p p l i c a t i o n of the siege 

reele t h e o r y ( a l t h o u g h not c o n t r a d i c t o r y to the t e x t of the Tre­

a t y ) can p r o h i b i t the u n h i ndered r e c o g n i t i o n and e s t a b l i s h m e n t 

of companies whose lex fori a p p l i e s the t h e o r y of i n c o r p o r a t i o n . 

The f o r m a l c o n d i t i o n s f o r the e s t a b l i s h m e n t of f o r e i g n 

companies i n Greece, as i n t r o d u c e d by the r e l e v a n t Greek laws, 

c o n s t i t u t e mere a d m i n i s t r a t i v e measures set t o p r o t e c t both the 

f o r e i g n companies themselves and the Greek p u b l i c . Thus they do 

not v i o l a t e t h e freedom of e s t a b l i s h m e n t . However, s p e c i a l Greek 
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laws on the a c t i v i t i e s p e r m i t t e d t o f o r e i g n companies i n Greece, 

c o n s t i t u t e v i o l a t i o n s of Arts.52-58 EEC. L i m i t s on the am^ounts 

i m p o r t e d and e x p o r t e d by f o r e i g n companies ( a b o l i s h e d r e c e n t l y 

by an a d m i n i s t r a t i v e a c t of d o u b t f u l l e g a l v a l u e ) , e x i s t e n c e of 

s t a t e monopolies and p u b l i c procurements, laws p r o h i b i t i n g the 

f o u n d a t i o n o f p r i v a t e s c h o o l s , m i n i n g , stock exchange companies 

and comm.ercial agents, as w e l l as l i m i t a t i o n s t o the brokerage 

of c i v i l t r a n s a c t i o n s , a l l i n d i r e c t l y p r o h i b i t the e s t a b l i shm^ent 

of f o r e i g n companies w i t h i n Greece. 

IV. F o r e i g n m a r i t i m e p u b l i c comipanies l i m i t e d by shares may 

e s t a b l i s h i n Greece e i t h e r under Law 2190/1920 or under the form 

of o f f - s h o r e u n i t s (Law 373/68). The c o n d i t i o n s f o r t h i s l a t t e r 

t ype of e s t a b l i shmient ar e the f o l l o w i n g : 

1. they must f o l l o w the procedure r e g u l a t e d by Law 89/67; 

2. t h e i r Greek u n i t must deal e x c l u s i v e l y w i t h a c t i v i t i e s 

t h a t are c a t e g o r i c a l l y approved by the p e r m i s s i o n of t h e i r e s t a ­

b l i s h m e n t i n Greece; 

3. they must submit t o the Greek M i n i s t r y of M e r c a n t i l e Ma­

r i n e the a p p l i c a t i o n f o r e s t a b l i s h m e n t r e g u l a t e d by Law 89/67; 

4. t h i s a p p l i c a t i o n must be approved by a J o i n t D e c i s i o n of 

t h e M i n i s t e r s of C o o r d i n a t i o n and M e r c a n t i l e Marine and must be 

p u b l i s h e d i n the Government Gazette. 

A c c o r d i n g t o t h e " e x t e n s i v e view", t r a n s p o r t i s i n c l u d e d i n 

the a c t i v i t i e s l i b e r a l i z e d by Arts.52-58 EEC. The form.al 

c o n d i t i o n s set f o r the e s t a b l i s h m e n t of f o r e i g n m a r i t i m e 

companies i n Greece do not i n t e r f e r e w i t h t h e i r freedom of 
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e s t a b l i s h m e n t . However, the c u r t a i l m e n t of c e r t a i n a c t i v i t i e s by 

Greek law (e. g . t h e p r o h i b i t i o n of access t o the Greek f l a g f o r 

sh i p s owned by f o r e i g n e r s by at l e a s t 50%, the exemption of 

these s h i p s from a l a r g e number of p r i v i l e g e s and a c t i v i t i e s 

w i t h i n Greece, t h e p r e v e n t i o n of f o r e i g n e r s t o e s t a b l i s h and 

even p a r t i c i p a t e i n the "Shipping Company" of Law 959/1979 and 

the law on cabotage) lead t o the c o n c l u s i o n t h a t the Greek l e g a l 

framework on the e s t a b l i s h m e n t of f o r e i g n m a r i t i m e companies i s 

ve r y r e s t r i c t i v e (almost p r o h i b i t i n g ) and c o n s t i t u t e s a breach 

of the T r e a t y . 

V. The l a c k of any p r o v i s i o n s f o r s a n c t i o n s t o be imposed 

upon member s t a t e s which v i o l a t e EC law, the lack of e x e c u t i o n 

mechanisms f o r ECJ d e c i s i o n s , as w e l l as the r e l u c t a n c e of EC 

member s t a t e s t o take f e l l o w members b e f o r e the ECJ f o r breach 

of EC law, render the enforcement mechanism.s w i t h i n me.mber 

s t a t e s q u i t e i n e f f e c t i v e . 

The r e l u c t a n c e of Greek judges (even when j u d g i n g at the 

l a s t i n s t a n c e ) t o ap p l y A r t . 1 7 7 , as w e l l as order compensation 

f o r damage caused by the Greek a u t h o r i t i e s , m.eans t h a t t h e r e i s 

l i t t l e p r a c t i c a l p r o t e c t i o n f o r f o r e i g n companies at the 

nat i o n a l l e v e 1 . 

However, the tendency of younger judges s e r v i n g i n the 

c o u r t s of f i r s t i n s t a n c e t o r e f e r t o the ECJ ( i n s p i t e of the 

la c k of r e l e v a n t o b l i g a t i o n ) and the c a t e g o r i c a l l y d e c l a r e d 

d e v o t i o n o f the new Greek governm.ent of New Democracy t o the 

e f f e c t i v e p a r t i c i p a t i o n of Greece i n the c r e a t i o n of the S i n g l e 
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European Market i n d i c a t e s t h a t Greek v i o l a t i o n s of EC law (espe­

c i a l l y the f r e e e s t a b l i s h m e n t of f o r e i g n companies) w i l l gradu­

a l l y d i m i n i s h . 

A l t h o u g h t h i s t h e s i s d i d examine an area of European 

i n t e g r a t i o n which has been f o r g o t t e n f o r a number of years 

( a f t e r a l l Greece l a c k s a s t r o n g C economy and f o r e i g n companies 

have been r e l u c t a n t t o e s t a b l i s h t h e r e ) , i t s l i m i t e d l e n g t h and 

the changing EC environment c l e a r l y i n d i c a t e t h a t m.ore research 

i s needed i n t h i s area. Let t h i s be som.eone el s e ' s t a s k . 
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T A B L E S AND JVPP END I C E S 
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APPENDIX 1 

THE GREEK LEGAL SYSTEM 
I n t h e t e x t of t h i s t h e s i s f r e q u e n t r e f e r e n c e i s made to 

d e c i s i o n s of Greek c o u r t s . For the non-Greek reader, who may be 
u n f a m i l i a r w i t h the s t r u c t u r e of the Greek l e g a l system., an 
e v a l u a t i o n o f t h e r e l e v a n t d e c i s i o n s i s i m p o s s i b l e w i t h o u t a 
b a s i c knowledge o f the h i e r a r c h y of Greek c o u r t s and the l e g a l 
e f f e c t of t h e i r d e c i s i o n s . 

A r t . 9 3 (1) of the Greek C o n s t i t u t i o n d i s t i n g u i s h e s between 
the f o l l o w i n g t h r e e b a s i c types of c o u r t s : 

a. c i v i l c o u r t s , which have j u r i s d i c t i o n t o judge on c i v i l 
d i s p u t e s [ 1 ] , cases of v o l u n t a r y j u r i s d i c t i o n [ 2 ] or any o t h e r 
case s u b j e c t e d t h e r e by the law; 

b. a d m i n i s t r a t i v e c o u r t s , which have j u r i s d i c t i o n i n sub­
s t a n t i a l cases of a d m i n i s t r a t i v e law ( i . e . d i s p u t e s i n v o l v i n g 
t he Greek s t a t e ) ; and 

c. penal c o u r t s , w i t h j u r i s d i c t i o n t o order punishment and 
a l l o t h e r a p p r o p r i a t e measures f o r crimes i n c l u d e d i n the Greek 
penal laws. 

Since penal c o u r t s have no j u r i s d i c t i o n over cases a r i s i n g 
from d i s p u t e s between f o r e i g n companies and the Greek s t a t e 
r e g a r d i n g v i o l a t i o n of the companies' freedom of e s t a b l i s h m e n t , 
we need o n l y r e f e r t o c i v i l and a d m i n i s t r a t i v e c o u r t s . 

C i v i l c o u r t s are d i v i d e d i n t o : 
A. Courts of F i r s t I n s t a n c e , 

( i ) Irinodikia ( M a g i s t r a t e s c o u r t s ) , which s i t as 
c o u r t s of f i r s t i n s t a n c e on claims of no more than 300.000 
drachmas and cases e s p e c i a l l y assigned t o i t by Greek laws; 

( i i ) Monomeli Protodikia (Singie-m.ember Courts of F i r s t 
I n s t a n c e ) , which s i t as c o u r t s of f i r s t i n s t a n c e on claim.s of 
between 300.000 to l.OOO.OGC drachmas, as w e l l as cases 
e s p e c i a l l y assigned t o i t by the law; and 

( i i i ) Polimeli Protodikia (Multi-member Courts of F i r s t 
I n s t a n c e ) s i t t i n g as c o u r t s of f i r s t i n s t a n c e on cases not 
assig n e d t o the two o t h e r c o u r t s or cases where the claimi i s not 
f i n a n c i a l , and as a c o u r t of second i n s t a n c e on appeals a g a i n s t 
d e c i s i o n s of the m a g i s t r a t e s c o u r t s ; 

B. Efetia (Court of Appe a l s ) , h e a r i n g appeals a g a i n s t 
d e c i s i o n s of the Courts of F i r s t I n s t a n c e ; the Court of Appeals 
a l s o a c t s as a c o u r t of f i r s t i n s t a n c e i n cases of c o n t r a c t o r s ' 
d i s p u t e s or cases of e x p r o p r i a t i o n ; and 

C. Arios Paaos (Supreme C o u r t ) , j u d g i n g on ca s s a t i o n s 
a g a i n s t d e c i s i o n s of a l l c i v i l c o u r t s [ 3 ] . 

Under s i m i l a r c r i t e r i a , the Greek a d m i n i s t r a t i v e c o u r t s are 
d i v i d e d i n t o : 

a. S i n g l e and Multi-member A d m i n i s t r a t i v e Courts of F i r s t 
I n s t a n c e ; 

b. A d m i n i s t r a t i v e Courts of Appeal; and 
c. t he C o u n c i l of the S t a t e . 
The procedure b e f o r e b o t h the c i v i l and the a d m i n i s t r a t i v e 

c o u r t s i s performed m a i n l y i n w r i t i n g (as opposed t o o r a l 
procedures i n Penal C o u r t s ) [ A r t . 1 0 6 Code of C i v i l P r o c e d u r e ] . 
The procedure evo l v e s under the i n i t i a t i v e of the l i t i g a n t s 
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[ A r t . 1 0 8 Code of C i v i l P r o c e d u r e ] . For example, the judge can 
not take i n t o account arguments or f a c t s which were not 
i n t r o d u c e d by t h e l i t i g a n t s , i s p r o h i b i t e d from r e q u e s t i n g the 
d e l i v e r y of p r o o f not requested by the l i t i g a n t s and may not 
proceed t o f u r t h e r j u d i c i a l • a c t s , unless so requested by the 
1i t i g a n t s . 

However, t h e most i m p o r t a n t d i f f e r e n c e between the B r i t i s h 
and Greek l e g a l system concerns the e f f e c t of the c o u r t s ' pre­
cedents. A c c o r d i n g t o Greek law, the d e c i s i o n s of a l l Greek 
c o u r t s are e x c l u s i v e l y b i n d i n g upon the p a r t i c i p a n t s i n the 
p r e c i s e case, or t h e i r l e g a l successors [ A r t . 3 2 5 Code of C i v i l 
P r o c e d u r e ] . Thus, Greek precedents lack any form of l e g a l e f f e c t 
on consequent cases. I t should be noted however, t h a t c o u r t 
p recedents ( e s p e c i a l l y d e c i s i o n s of the h i g h e r c o u r t s ) are o f t e n 
v e r y i n f l u e n t i a l upon l a t e r d e c i s i o n s . Thus, i t can be s a f e l y 
s a i d t h a t , a l t h o u g h c o u r t s ' precedents lack b i n d i n g v a l u e , they 
may e f f e c t i v e l y support the l i t i g a n t s ' arguments on the case. 

Fur t h e r m o r e , i n the t e x t of the t h e s i s r e f e r e n c e i s made to 
a d m i n i s t r a t i v e a c t s and t h e i r r e l a t i o n s h i p w i t h the Greek laws. 
The issue i s of p a r t i c u l a r im.portance i n the case of the Greek 
regime on the e x p o r t of the f o r e i g n companies' c a p i t a l and pro­
f i t s . We must t h e r e f o r e determine the main sources of Greek law 
making p a r t i c u l a r r e f e r e n c e t o a d m i n i s t r a t i v e acts and t h e i r 
r e l a t i o n s h i p w i t h t h e o t h e r sources of law. 

C h r i s t o f i l o p o u l o s [ 4 ] d i s t i n g u i s h e s between the f o l l o w i n g 
sources of w r i t t e n law: 

a. the C o n s t i t u t i o n of 1975 as m o d i f i e d i n 1936; 
b. the laws; and 
c. the a d m i n i s t r a t i v e a c t s . 
The C o n s t i t u t i o n sets the ba s i c p r i n c i p l e s of the Greek 

l e g a l system. I t s r e g u l a t i o n s are general and are u s u a l l y i n t e r ­
p r e t e d and a p p l i e d by laws. The r e g u l a t i o n s o f the C o n s t i t u t i o n 
are h i e r a r c h i c a l l y h i g h e r than a l l the o t h e r sources of law. 

Greek laws are d e f i n e d as r e g u l a t i o n s passed by the respec­
t i v e a u t h o r i t i e s under the procedure determined by the C o n s t i t u ­
t i o n . They i n c l u d e laws and decrees ( b o t h l e g i s l a t i v e and P r e s i ­
d e n t i a l ) . The l a t t e r are passed a f t e r s p e c i a l a u t h o r i z a t i o n of 
the P a r l i a m e n t under A r t . 4 3 of the C o p n s t i t u t i o n . Ic should be 
noted t h a t laws, l e g i s l a t i v e and p r e s i d e n t i a l decrees have equal 
l e g a l power. T h e r e f o r e , decrees passed a f t e r the enforcement of 
p r e v i o u s laws can mo d i f y or a b o l i s h them and v i c e - v e r s a . 

The a d m i n i s t r a t i v e a c t s i n c l u d e acts of the ad.mini s t r a t ion 
( t h e government, the Prime M i n i s t e r , M i n i s t e r s , Governors or 
o t h e r a d m i n i s t r a t i v e o r g a n s ) , which set r u l e s of law. These acts 
are s p e c i f i c : they r e g u l a t e a s p e c i f i c issue concerning a s p e c i ­
f i c c i r c l e of persons. I n some cases (not u s u a l l y ) , they r e g u l a ­
t e a m a t t e r of g e n e r a l i n t e r e s t f o r a s p e c i f i c p e r i o d of time. 
The a d m i n i s t r a t i v e a c t s are i n the lowest p l a c e i n the pyramid 
of the sources o f Greek law. T h e r e f o r e , they cannot a b o l i s h 
r e g u l a t i o n s of the C o n s t i t u t i o n , laws or decrees. They may on l y 
m o d i f y laws or decrees f o r a s h o r t p e r i o d of time s p e c i f i e d i n 
the t e x t of the a c t , p r o v i d e d t h a t the r e s p e c t i v e a d m i n i s t r a t i v e 
a c t has r e l e v a n t a u t h o r i z a t i o n . When t h i s happens, the m>odified 
law loses i t s l e g a l v a l u e f o r the set p e r i o d of ti m e . I f no 
subsequent a c t i s passed, the law comes back i n t o f o r c e a f t e r 
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the e x p i r y o f the a c t . The c o m p a r a t i v e l y law l e g a l value of 
a d m i n i s t r a t i v e a c t s i s due t o the f a c t t h a t they are not issued 
under the normal procedure set by the C o n s t i t u t i o n f o r the 
pa s s i n g of Greek laws. 

FOOTNOTES 

[ 1 ] C i v i l d i s p u t e s are d e f i n e d as d i s p u t e s between i n d i v i ­
d u a l s who have l e g a l r e l a t i o n s h i p s of a p r i v a t e n a t u r e . They are 
governed by A r t i c l e s of the Greek C i v i l Code. I t should be noted 
t h a t c i v i l d i s p u t e s i n c l u d e d i s p u t e s between i n d i v i d u a l s and the 
Greek s t a t e , when the l a t t e r a c t s i n a p r i v a t e c a p a c i t y ( i . e . as 
the s h a r e h o l d e r of a company, a tenant of a b u i l d i n g e t c . ) . 

P r i v a t e d i s p u t e s i n c l u d e d i s p u t e s of c o n t r a c t law, r e a l 
r i g h t s law, f a m i l y law and succession. 

[ 2 ] Cases of v o l u n t a r y j u r i s d i c t i o n are d e f i n e d as cases 
"where the request i s the c o u r t ' s order of a c o r r e c t i v e measure 
or the r e c o g n i t i o n of a r i g h t " [Beys, C, 1934, Lessons of Civil 
Procedure, Sakkoulas, A t h e n s ] . Such d i s p u t e s are r u l e d by the 
r e l e v a n t A r t i c l e s o f the Greek Code of C i v i l Procedure and t h e i r 
d i s t i n g u i s h i n g c h a r a c t e r i s t i c i s t h a t they i n v o l v e the c o u r t 
appearance of o n l y one p a r t y . This absence of a d v e r s a r i a l 
argument i n d i c a t e s t h a t i n cases of v o l u n t a r y j u r i s d i c t i o n the 
c o u r t b o r d e r s between the e x e r c i s e of j u d i c i a l power and the 
e x e r c i s e of a d m i n i s t r a t i o n . 

Cases of v o l u n t a r y j u r i s d i c t i o n i n c l u d e a d o p t i o n , the 
c o r r e c t i o n o f Greek b i r t h c e r t i f i c a t e s and the c e r t i f i c a t i o n of 
successors. 

[ 3 ] I n Greece one can d i s t i n g u i s h between c o u r t s of f i r s t 
and c o u r t s of l a s t i n s t a n c e . The Arios Pagos, which judges 
e x c l u s i v e l y on l e g a l e r r o r s of the r e l e v a n t d e c i s i o n s , does no: 
belong i n any of t h e two c a t e g o r i e s . 

[ 4 ] See C h r i s t o f i l o p o u l o s , Introduct ion to Law, Sasic In­
stitutions of Private Law (1988, Sakkoulas, A t h e n s ) , pp.21-28. 
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THE FULL TEXT OF ARTICLE 50 OF LAW 2190/1920 AS TRANSLATED BY 

THE TRANSLATION OFFICE OF THE HELLENIC MINISTRY OF FOREIGN 

AFFAIRS 



^ E n i l H M H METAOPAZH T R A D U C T I O N O F F I C I E L L E OFPICIAL TRANSLATION-
N o 

( E X T R A C T ) 

G0V3RNM3NT GAZETTE OP THE KINGDOM 
OF GREECE 

ISSUE FIRST 
No. 144.- Athens,30th June 1920 

C O N T E N T S 
LAWS 

Conc e r n i n g S o c i e t e s Anonyme 
Law 2190 

ALEXANDER 
KING OF T̂-̂E HELLENS 

Havin/^-unanimou3ly- v o t e d a l o n g w i t h t h e P a r l i a m e n t , We have decid.ed 
and o r d e r : 

CAPITAL 7 t k i . -
F o r e i g n S o c i o t e s Anonyae 

A r t i c l e 50.-
1 . - The S o c i e t e s Anonyrae h a v i n g , i n accordance w i t h t he Law,the r i g h 
of o p e r a t i n g i n Greece are o b l i g a t e d - p r i o r t o t h e i r : .. :-T-
e s t a b l i s h i n g ,here i n Greece, a branch of o f f i c e o f agency of t h e i r s 
t o submit t o t h e M i n i s t r y o f N a t i o n a l Economy, r a t i f i e d bi) t h e com 
p a t e n t Greek C o n s u l a r A u t h o r i t y , a copy of t h e document of t h e i r 
r e p r e s e n t a t i v e ' s o r agent's a u t h o r i z a t i o n , i n c l u d i n g - i n d i s p e n s a b l y -
a l s o , t h e ap p o i n t m e n t of an a t t o r n e y w i t h s p e c i a l a u t h o r i t y , and t o 
me n t i o n th-^ y e a r of t h e i r e s t a b l i s h m e n t ,along w i t h t h e f u l l names 
of t h o s e r e p r e s e n t i c g t h e Company i n i t s Seat.- Any change of t h e 

M6Ta0poaTiK6 fpaOcIo YnoupyGlou E^UTEPIKUJV, AOi^va. 

Bureau des Traduct ions du MinistSre des Affaires Etrang^res 
tie la R6publique hel l6nique, Ath6nes. 

HELLENIC REPUBLIC MINISTRY OF FOREIGN AFFAIRS 
TRANSLAnCN OFFICE - AIHaiS 



i J i Z H M H METACPPAZH T R A D U C T I O N O F F I C I E L L E O F F I C I A L TRANSLATION 
N o . 1 5 A M . 

a f o r s meationed d e t a i l s , a a d e a f t e r w a r d s - i . e a f t e r t h e a f o r e s a i d 

aanouncement- s h o u l d b e , i m a i e d i a t e l y , ser \ - s Q upon t h e . M i n i s t r y of 

N a t i o n a l Econoay.-
2.- The a f o r e .aentioned Companies a r e , - I s o , o b l i g a t e d - w i t h i n t h r e e 
months a f t e r t h e a p p r o v a l , b y t h e General A s s e a t l y , c f t h e annual 
Balance Sheet o f them- t o sub.iiit t o t h e M i n i s t r y of N a t i o n a l Econocay 
a copy o f i t a l o n g w i t h t h e statement of the works of t i e Coapany 
I n Greece , d u r i n g t h e f i s c a l y e a r t o which the balance sheet r e f e r s . -

LIE.1.^HY OF THJ PARLI.\MENT OF THJ HiLLElNS 

" 3.DNAKE"05"LI3RARY .-

P r o t . No. 15b2 
The S u p e r v i s o r o f t h e " Benakeios " L i b r a r y .hereby c e r t i f i ; 3 t h a t 

the'' e x t oh t h e r e v e r s e s i d e of t h i s shs;t i s a p h o t r s t a t copy of the 

pages 1315,1322 o f t h e " G0V3:i\'ME:;T GAZ21TE " under s e r i a l No. 144 

( o f t h e I s s u e ) dated/ihe 30th of June 1920 ( I s s u e I s t ) . -

T hepresent c e r t i f i c a t i o n has been i s s u e d at th.? re.^uest of Mrs. 

H e len X a n t h a k i . -

Athens,15th of Deceiuber 1991 

The S u p e r v i s o r of t h e " Beaakeion L i b r a r y 

C e r t i f i e d t o be a t r u e and c o r r e c t t r a n s l a t i o n . -
^ .^Athens,15th December 19'3y 

— - > — ^ ^ - — 
G.M.Tambouras 

O f f i c i a l T r a n s l a t o r 

| / l6Ta(t)paaTiK(5 rpaOcio Ynoupyeiou EiojxepiKUJv, AQi^va. 

ureau des Traductions du MinistSre d e s Affa ires Etrangeres 

j e la Republique Hellenique, A th6nes . 

iELLENIC REPUBLIC MINISTRY COF FOPEEC^ AFFAIRS 
CRANSIAHCN OFFICE - ATHEUS 
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THE FULL TEXT OF ARTICLES 10 AND 11 OF THE GREEK CIVIL CODE- AS 

TRANSLATED BY C. TALIADOROS IN CIVIL CODE {1982, Sakkoulas, 

Athens, p.2) 
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A r t i c l e 10.- J u r i s t i c person. The c a p a c i t y of a j u r i s t i c person 

s h a l l be governed by t h e law o f i t s seat. 

A r t i c l e 1 1 . - Form of a c t s . An a c t s h a l l be f o r m a l l y v a l i d i f i t s 

form i s i n c o n f o r m i t y w i t h the p r o v i s i o n s as to the form of the 

law g o v e r n i n g the substance of the act or of the law of the 

p l a c e where the a c t was concluded or of the n a t i o n a l law of a l l 

the p a r t i e s to a c t . 



THE FULL TEXT OF LAW 89/67 AS TRANSLATED BY THE TRANSLATION OF­

FICE OF THE HELLENIC MINISTRY OF FOREIGN AFFAIRS 



.EHIZHMH METAOPAIH TRADUCTION OFFICIELLE OITICIAL TRANSLATION 
t \ No .151160, 

( E X R A C T ) 

GGViRNI'ISHT GAZETTE OF THE 
KINGDOM OF GREECE 

FIRST ISSUE 
No. 132.- Athens,1st August 1967 

COMPULSOTY LAW No. 89 
Concerning the establishment i n Greece of f o r e i g n 

I n d u s t r i a l & Trading Companies.-
CONSTANTINE 

KING OF T4S HELLENS 
Upon the p r o p o s i t i o n of Our Cabinet Council, we have decided and 

order the f o l l o w i n g : 
A r t i c l e 1.-

Foreign Trading ?c I n d u s t r i a l Companies ,iinder any type or f o m , l e g a l ­
l y o p e r a t i n g i n t h e i r Registered O f f i c e s ,and being - e x c l u s i v e l y -
occupied w i t h the c a r r y i n g out t r a d i n g t r a n s a c t i o n s the object of 
which i s out of Greece,may be established i n Greece , a f t e r a s p e c i a l 
permit granted through a d e c i s i o n of the M i n i s t e r of Coordination.-
The r e s p e c t i v e a p p l i c a t i o n i s being submitted t o the Service of 
Ca p i t a l s abroad of the M i n i s t r y of Coordination. I n the a p p l i c a t i o n 
t h e r e should mentioned the n a t i o n a l i t y of the Company,the type un­
der which i t operates i n the Country of i t s Seat ( Registered O f f i ­
ces),the form under which i t w i l l operated i n Greece i . e as a 
brfvnch,agency of an o f f i c e of the a f f i l i a t e d Company,its object 
as w e l l as the person of i t s D i r e c t o r i n Greece,- The applicant 
Company should ,also,declare whether i t intends t o deposit a ban­
k i n g guarantee of an a c c r e d i t e d Bank i n Greece or abroad,which w i l l 

MeTa(t)paaTiK6 PpaOelo Ynoupvelou E^corepiKuv, A9nva. 

Bureau des Traductions du Minist^re des Affaires Etrangeres 
de la Republlque Hellenique, Athdnes. 

HELLENIC REPUBLIC MINISTRY OF F0REIC2T AFFAIRS 
TRANSLATICN OFFICE - ATHENS 
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' " 9 ^ ? ^ No ....15..1.1..b.Q.. 

r 

be f o r f e i t e d i n favour of the S t a t e , i n case of v i o l a t i o n of the pro­
v i s i o n s of these presents by i t s personnel.Within e i g h t ( 8 ) days 
a f t e r the s u b m i t t a l of the a p p l i c a t i o n , t h e M i n i s t e r of Coordination 
expresses i t s o p i n i o n by g r a n t i n g or not the permit of e s t a b l i . " 
nent.- r 

LIBRARY OFTdS PARLIAMENT OF THE HELLEN5 
' '•• " BAN.̂ XSIOS " LIBRARY (Pr o t . No. 1562/13.12.1991) 

The S u p e r v i s o r o f the " Benakeios " L i b r a r y c e r t i f i e s t h a t : 
The t e x t on the reserve side of t h i s sheet i s p. photostat copy of 
the is.sue 613 of the " GOVERNMENT GAZETTE " under s e r i a l No. 132,dat 
d the 1st of August 1967 ( Issue A').-
The present c e r t i f i c a t i o n has been issued at the request of Mrs. 
Helen X a n t h a k i , f o r any l e g a l use.-

Athens,13th December 1991 
The Supervisor 
(Signature & Seal) 

Th. Papadopoulos 

C e r t i f i e d t o be a t r u e and co r r e c t t r a n s l a t i o n . -
Athens,14th Dec. 1991 

G .M.Tatnbouras 
O f f i c i a l T r a n s l a t o r 

M€Ta<|3paaTiK6 fpa^efo Ynoupyeiou E^uJTepiK.ujv, A9f^va. 
Bureau des Traductions du Ministere des Affaires Etrangeres 
de la R6publique Hell6nique, Ath6nes. 

I HELLENIC REPUBLIC MINISTRY OF FOREIQ^ AFFAIRS 
TEANSLATICN OFFICE - AIHBNS 
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THE FULL TEXT OF LAW 3 7 8/68 AS TRANSLATED BY THE TRANSLATION OF­

FICE OF THE HELLENIC MINISTRY OF FOREIGN AFFAIRS 



EnilHMH METAOPAZH TRADUCTION OFFICIELLE OFFICIAL TRANSLATION 
No ...1.51.1.6.0.. 

GOVERNMENT GAZETTE OF TPfE-
KINGDOM OF GREECE 

ISSUE FIRST 
No. 81.- Athens,17th A p r i l 1968 

C O N T E N T S 
COMPULSORY LAWS 

COMPULSORY LAW No. 378 
Concerning the comoletion of the Cabinet Council we, h.^r^by, have 
decided and order : 

A r t i c l e 1.-
Foreign s h i p p i n g entex^jrises of any form and type can be e s t a b l i s 
ed i n Greece i n accordance w i t h the provisions of the Compulsory 
Law o9/l967 and enjoy a l l the advantages of t h i s Law and of thes 
p r e s e n t s , f o r a l l t h e i r a c t i v i t i e s which would have been-expressl 
approved by v i r t u e of t!ie d e c i s i o n grantin.g the permit of the e 
ta b l i s h r a e n t . - The re s p e c t i v e a p p l i c a t i o n t h a t includes th? deta 
I s mentioned i n th^^ A r t i c l e 1 of the Co^npulsory Law b9/l967,alon 
w i t h an exact mentioning of the a c t i v i t i e s o f the e n t e r p r i s e , i s 
subi-nitted t o the M i n i s t r y of Mercantile Marine,and i t i s being a 
proved through a comion d e c i s i o n oJ t l i e M i n i s t e r s of a) Coordinat 
on and b) M e r c a n t i l e Marine.-Decisions of the M i n i s t e r of the Coo 
d i n a t i o n having approved the establishment of Foreign Shipping Co 
p a n i e s j i n ac-?ordance w i t h the Compulsory Law o9/l9b7, are consider 
, l e g a l l y , issued.-

MeracppaaTiK^ rpa0f:(o Ynoupyelou E^ujTepiKcijv. A8i^va. 

Bureau des Traductions du MinistSre des Affaires EtrangSres 

de la R6publique Hell6nique, Ath^nes. , 

HELLENIC REPUBLIC MINISTRY OF FOREIGN AFFAIRS Uj/l ' 

TRANSIATICN OFFICE - ATHENS 
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'rXillHMH^METAtpPAZH TRADUCTION OFFICIELLE OFPICIAL TRANSLATION 

No ....1.5.1..16G---

LIABRARY OF THE PARLIAMENT OF THE 
H3LLENS 

" BEN.AK5I0S " LIBRARY 
The Supervisor of the " Benakeion" L i a b r a r y c e r t i f i e s t h a t : 
The t e x t on the reverse side of t h i s sheet, i s a photostat copy of 
the pages 599,606-609 of the " GOVJRr.T'E'.T GAZETTE" und.-r s e r i a l No. 
b l ,dated the 17th of A p r i l 1968, Issue A'.-
The present c e r t i f i c a t i o n i s being issued followin.f^ an a p p l i c a t i o n 
of Mrs. Helen Xanthaki.-

Athens,13th December 1991 
The Su -er^'isor 
(Signature & Seal) 
Th. Papadopoulos 

C e r t i f i e d t o be a t r u e and co r r e c t t r a n s l a t e on.-
.Athe :s,14th Dec. 1991 

G.M.Tambouras 
O f f i c i a l T r a n s l a t o r 

. . C L L C 

1. ii; :a..s; '•• 
r.i. .. I J • ' •'• '•' ••• 

-., ;..t lr...:.:.l 1: 

. c L ; V.:.V.:N C U 

.•.;•:) 

..:ii:jxc. 

r e C R E T A l f ' 

MeTo^poCTTiKd Tpa^efo Ynoupyefou E^wrepiKuv. ABf\va. 

Bureau des Traductions du Ministere des Affaires Etrangdres 
de la R6publique Hellenique, Ath6nes. 

HKr,r,FNIC REPUBLIC MINISTRY OF FOREIÔ J AFFAIRS 
TRANSLAHCN OFFICE - AIHiUS 
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THE FULL TEXT OF LAW 791/78 AS TRANSLATED BY THE TRANSLATION OF­

FICE OF THE HELLENIC MINISTRY OF FOREIGN AFFAIRS 



EnilHMH METAOPAIH TRADUCTION OFFICIELLE OITICIAl TRANSLATION 
No ...l.̂ .l-lfeO-

( E X T R A C T ) 
GOVERNMEÎ IT GAZETTE OF THE HELLEIUC 

RBPUBLIQ 
FIRST ISSUE 

Bo. 108-164.- Athens,1st J u l y 1978.-

C O N T E N T S 

LAW No. 791 * 
THE PRESIDENT OF THE 
H.j:LL3NIC REPUBLIC 

Having-unanimously- voted ,along we the Parliament 
We have decided : 

1. - Shipping Companies having been established i n confor.nity 
w i t h the Laws of the f o r e i g n State .provided t h a t they are or have 
been shipowners or operators of vessels under the Greek f l a g or 
they are e s t a b l i s h e d or would be established i n Greece,by v i r t u e 
of the p r o v i s i o n s of t i e A r t i c l e 25 of the Law 27/1975 or the Com­
pu l s o r y Laws 89/1967 and 378/1968, are being governed- as f o r the 
establishment and the c a p a b i l i t y of Law- by the Law of the Countr; 
of t h e i r Registered O f f i c e s , r e g a r d l e s s of the place from where the­
i r a f f a i r s are being d i r e c t e d or used t o be d i r e c t e d , p a r t i a l l y or 
wh o l l y . -
2. - The p r o v i s i o n s of the present Law have no implementation as 
f a r as Companies are concerned which are shipowners or operators 
of - e x c l u s i v e l y and only- of pleasure vessels.-

LIBRARY OF THE PARLIAMENT OP THE HELLENS 
" BENAKEIOS LIBRARY " 

MeTa(t)paaTiK6 fpaOeio YnoupYeiou E5(jL]TepiK.u)V, AGi^va. 

Bureau des Traductions du Ministere des Affaires Etrangeres 
de la R6publique Hellenique, Athenes. 

HELLENIC REPUBLIC MINISTRY OF FOREIGN AFFAIRS 
TRANSLATICN OFFICE - ATHENS 
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No 151160-

P r o t . No. 1362 
The Supervisor of the " Banakeios " L i b r a r y , h e r e b y , c e r t i f i e s t h a t 
the t e x t on t i e reverse s i d of t h i s sheet i s a photostat copy of 
the pages 939-945 of the " GOVEHimSNT GAZETTE " under s e r i a l No. 
10b-lb4 .dated the 1st of J u l y 1978 ( Issue A') .-
The present c e r t i f i c a t i o n has been issued at the request of Mrs. 
Helen Xanthaki.-

Athen3,15th December 1991 
The Supei-visor of the " Eenakeios " L i b r a r y 
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