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HELEN XANTHAKI

“MJur Thesis - 1993

THE ESTABLISHMENT OF FOREIGN COMPANIES IN GREECE WITH PARTI-
CULAR REFERENCE TO THE COMPLIANCE BY GREECE WITH EC LAW

This thesis deals with the conditions for the recognition
and establishment of branches, agencies, off-shore wunits and
subsidiaries of foreign public companies limited by shares in
Greece. The relevant Greek laws are analysed in the first
chapter, whereas chapter two deals with the comparative analysis
of the Greek regime with the relevant provisions of EC law. 1In
the third chapter (which is of particular interest due to the
lack of relevant bibliography) reference is made to special
Greek laws, that impose limitations on the activities of foreign
companies in Greece, thus hindering their free establishment.
Chapter four is devoted to the presentation of Greek law on the
establishment of foreign maritime companies and the comparative
analysis of the Greek regime with the regulations of the Treaty
of Rome on this sphere. This analysis was considered necessary
due to the vital importance of maritime companies and trade for
the Greek economy and the particularly restrictive Greek regime
on the establishment of foreign companies. Having concluded that
Greek law violates the relevant EC regulations, an attempt is
made to provide answers to the following questions: why did the
EC fail to enforce its regulations in Greece and what is the
protection offered to foreign companies that are prohibited from
establishing there. The results of the thesis justify this
research. Greece does not comply with EC law on the establish-
ment of foreign companies. Furthermore, the enforcement of EC
law in Greece seems impossible both on a Community and a natio-
nal level. I only hope that the publication of more relevant
analyses on the laws of member states will persuade the respec-
tive EC and national authorities that the passing of EC legisla-
tion does not suffice for the unification of Europe and the
successful realization of the European ideal. ’
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INTRODUCTION

The main aim of this thesis is the examination of the con-
ditions for the secondary establishment of companies limited by
shares in Greece, which are owned by companies or persons
domiciled in an EC country other than Greece.

The opening of the European Communities' {EC) internal
market has undoubtedly changed the lives of the Europeans
considerably. The abolition of barriers to the free movement of
goods, persons and services has significant practical value both
for European citizens and for companies registered in EC states.
The latter are now able to establish anywhere within the EC
under the conditions set for domestic companies. Thus they may
exercise any kind of financial activity wherever they wish,
import and export their capital or their products anywhere
within the EC without obstacles (e.g. taxation, maximum limits
etc.). In other words, EC companies can now choose their place
of establishment (within their states of origin or anywhere else
within the EC) based exclusively on their wishes and interests
and ﬁot on possible prohibitions or restrictions. Thus, the
first aim of this research is to describe the new status
conferred upon EC companies by EC legislation.

Few people realise, however, that it takes more than the
enactment of the relevant EC legal text to create an internal
market between EC member states. In fact, if these states do not
implement the relevant laws within their territories, the

internal market will lack practical effect. Thus, the second aim
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of this thesis is to assess whether Greece (an EC member state)
does implement EC law on the establishment of foreign companies,
as well as to describe which of the relevant Greek laws are in
breach of EC legislation on company establishment.

The third aim of the thesis is to guide EC companies
wishing to establish in Greece through the mechanisms of the
Greek bureaucracy, by presenting the basic Greek laws on the
conditions for establishment, by criticising the relevant Greek
laws and by helping these companies select the "right” law for
their needs.

In order to reach these goals, we shall comparatively
analyse EC and Greek law on recognition and establishment. The
first chapter of the thesis deals with basic Greek laws on the
conditions for the establishment of foreign commercial
companies. The second chapter analyses Arts.52-58 of the Treaty
of Rome on the freedom of establishment. The third chapter
presents, and briefly investigates, Greek laws which hinder the
freedom of establishment of EC companies in Greece. Due to the
importance of maritime trade to the Greek economy, I have
devoted a whole chapter (chapter 4) to an examination of EC and
Greek law on the establishment of maritime companies, and the
numerous breaches of the freedom of establishment by Greece in
this sphere. The fifth and last chapter of the thesis refers to
the enforcement mechanisms of EC law in an attempt to justify
the EC's reluctance to impose the implementation of the relevant

EC requlations in Greece.

It should be noted that this research concentrates on the



secondary establishment of EC companies (i.e. the creation of
branches, agencies and subsidiaries), forms of establishment
that permit the expansion of a company without transferring the
parent company's control elsewhere. The thesis deals exclusively
with public companies limited by shares, since this is the legal
form chosen by the overwhelming majority of financially strong
international companies. Moreover, it should be noted that the
choice of Greece was not made at random. Setting aside my
personal interest on the subject, and the notable lack of
relevant research, the current developments within the EC (under
the "1992" banner) and Greece's unique position as the EC's
bridge to the markets of the Middle East and the Balkans makes
this analysis extremely topical.

This thesis will show that éreece has consistently made a

specific effort to attract foreign companies because its weak

- economy benefits from injection of foreign exchange and capital.

Laws 89/67 on the establishment of off-shore units of
commercial/industrial companies and 378/68 on the establishment
of off-shore units of foreign maritime companies are typical
examples of legislative texts which seek to attract foreign
companies to Greece by offering them beneficial taxation status.
However, this observation must not lead to the assumption that
the Greek position on the establishment of foreign companies is
extremely liberal. Like other European countries, in an attempt
to help domestic companies survive the competition from large
foreign enterprises, Greece has often passed restrictive laws

(creating state monopolies or prohibiting the execution of



certain aétivifies), which haéﬂdirectIQ'iﬁterfered with the

establishment and normal functioning of foreign companies.
Before we proceed with this analysis, it should be noted

that Greek laws cannot be challenged by foreign countries (this

would directly abolish the Greek sovereignty). However, in view

of Greece's membership of the EC, Greek law on the establishment
of EC companies can not be a purely domestic matter. The EC has
the legal right, as well as the obligation, to ensure that EC
companies enjoy the advantages awarded to them by the acquis
Communautaire. Consequently, this analysis of Greece's obligati-
on to abolish all restrictions on the establishment of companies
refers strictly to the establishment of companies owned by
companies or persons domiciled in another EC state. As far as
companies of third countries (of non-EC origin) are concerned,
Greece has the right to pass any kind of restriction it finds
suitable (provided that this is not contradictory to internatio-
nal agreements, e.g GATT).

After these observations, we begin our analysis with the
presentation of basic Greek laws on the conditions for the
secondary establishment of foreign public companies limited by
shares in Greece.. These laws make no discrimination between
foreign companies from EC member states or foreign companies
from non EC states. Our immediate concern will be to map out the
Greek legal regime in respect of foreign companies wherever they
be registered. Subsequently, attention will turn to the guestion
whether this regime complies with EC legal norms in relation to

the establishment in Greece of companies owned by companies or



persons domiciled in other EC states.



CHAPTER 1

SECONDARY ESTABLISHMENT OF FOREIGN COMPANIES IN GREECE AND THE

INCORPORATION IN GREECE OF FOREIGN OWNED SUBSIDIARIES

INTRODUCTION

In 1920, the relatively young Greek state, located in an
underdeveloped area of Europe (the Balkans) and still at war
with Turkey, realised, that effective modernization required the
financial and material support of the powerful states of Europe.
This realization became the basis and substance of modern Greek
policy concerning the status and establishment of foreign
companies in Greece, a policy that has survived both time and
several governmental and constitutional changes. Indeed, one of
the féw common points between dictatorship, democracy and
socialism in Greece is the importance awarded to the establish-
ment of foreign companies on Greek territory. The basic concept
behind this policy is that the creation of foreign "vested inte-
rests” serves Greece as an indirect gquarantee of external
support for the country's continuous struggle against impove-
rishment and its ambitious neighbours.

At the same time, being ‘a bridge from Europe to the markets
of Asia and Africa, Greece offers the financially and political-

ly powerful European companies a convenient base for trade in



Asia and Africa.

The aim of this chapter is to analyse the basic Greek legi-
slation (Laws 2190/1920 and 89/67) on the conditions for the
secondary establishment of foreign commercial public companies

limited by shares in Greece, i.e. the <conditions £for the

establishment of branches, agencies and subsidiary companies.

A. THE ESTABLISHMENT OF BRANCHES AND AGENCIES

Presentation of Art.50 of Law 2190/1920

According to Law 2190/1920 (art.50, par.l), in order to
establish a branch or an agency, foreign public companies
limited by shares with the right to function legally in Greece
must submit to the Greek Ministry of Commerce, a ratified
representation document of their plenipotentiary or agent, also
appointing a person authorised to accept service of documents
and declaring the date of the company's foundation and the names
of its representatives at its seatlt[l].

The law indicates both the substantive as well as the pro-
cedural cgnditionsL[ZJ for the establishment of foreign compa-
nies in Greece. To be precise, Article 50 of Law 2190/1920 is
applicable: 1. to companies which:

a. have the right to function legally in Greece;

b. are foreign;

c. are public companies limited by shares; and

2. only if they have submitted to the Greek Ministry of Commerce



a copy of a "document of representation” ratified by the Greek
Consulate; this document should include:
a. appointment of the company's representative or agent;
b. appointment of a person authorised by the company ¢to
accept service of documents on its behalf;
c. the year of the company’'s foundation; and
d. the names of the pérsons representing the company at its
seat.
My analysis will include all the conditions indicated by
Art.50 Law 2190/1920, focusing on the provisions which are more

significant to legal theory and practice.

Recognition of Foreign Companies

According to Law 2190/1920, companies wishing to establish
in Greece must "have the right to function legally within the
boundaries. of the Greek state”. In other words, companies must
be subject to obligations and rights, i.e. have a legal persona-
lity, under Greek law. This means that, in order to establish in
Greece, foreign companies must be recognized by the Greek state
[3].¢L

The problem of the recognition of foreign companies by
foreign national laws covers the following two issues“[4]:

a. whether the legal system of the state of reception gene-
rally recognizes fofeign legal entities as such; and

b. which law is considered to be the company's lex fori.

Several legal theories have attempted to resolve the first



question. According to Krispist[5] the most fundamental of the
above theories are the following:

a. theory of territory (the corporate body exists only
within the boundaries of the state where it was created);

b. theory of reciprocity, or best known as comitas (due to
international comitas legal systems implicitly recognize all
foreign corporate bodies);

c. theory of action by agents (the legal entity may not em-
migrate to another legal system; however, it may send its agents
around the world and act exclusively through them);

d. liberal or international theory which assimilates legal
persons with natural ones; therefore, as all natural persons are
recognized by all legal systems without any further requirements
so legal entities must be recognized ipso jure all around the

world.

As far as the establishment of branches or agencies of

foreign companies is concerned, Greece follows the liberal
theory, according to which foreign companies are recognized as
legal entities, provided that they were legally formed according
to their lex fori. Indeed, article 10 of the newt[6] Civil Code
regulates that "the legal capacity of the legal entity is ruled
by the law of its seat” L[7]. It follows from this general
principle that the conditions set by Greek law for the
establishment of Greek public companies![8] are not applicable
in the <case of foreign companies. Therefore, Greek courtslt[9]

cannot declare a foreign company invalid on the grounds that the

provisions of Greek lawl[10] on the company's establishment have
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not been met‘[11].

This assumption, however, does not solve the problem. The
issue of which law should regulate the conditions for the
establishment of the foreign company is still unresolved. The
matter is of significant theoretical and practical interest,
because the company'é lex fori shall also regulate the company's
validity, legal formation, function and dissolutiont{12],
internal administration (attorneyship, valid decisions etc),
external relations (legal transaction signing, liability, repre-
sentation, etc.) and its nationality.

Experts on private international lawl[13] have proposed se-
veral criteria for the determination of the companies’' lex fori:

a. the nationality of the caompany's shareholders;

b. the state where the company's aim is to be achieved
(theory of aim);

c. the location, where all necessary legal actions for the
company's formation took place (theory of formation);

d. the location{ where the company's main commercial acti-
activity takes place;

e. the nationality of the persons controlling the company
(theory of control);

f. the company's main activity (siege d'exploitation);

g. the state, whose legal system applied for the creation‘
of the legal person (state of residence), or, as Goldman puts it
"where the formalities for the creation of the company where
completed”t[14]. Due to the fact that the creation of the compa-

ny is achieved by its incorporation, this theory is widely known
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as the “theory of incorporation”;

h. the company's seat (theory of the seat, which includes
two doctrines: the theory of the statutory seat and the siege
reel doctrinet[15]).

The "written will” of the Greek legislator in Article 10 of
the Civil Code, Greek courts' precedentst[16], as well as Greek
bibliographyt[17] confirm that the lex fori of legal persons
derives from the law of their seatt[18]. The major problem
concerning the interpretation of this doctrine [19], tas applied
in Greek legal theory and practice, derives from the failure of
Greek laws to clarify whether the legislator wanted to relate
the lex fori of a company to its statutory seat (the one decla-
red in 1its Articles) or to its true seatt{20]. As the Pireus
Court of First Instance 1152/1969 (Introductory Report) noted,
"the seat of the company is the location, where its administra-
tion really takes place and not the location stated in the
company's Articles of Association”. The Greek Supreme Court
46/1905 and KrispisL[Zi] also note that the lex fori of public
companies limited by shares is determined by the location where:

a. basic decisions on the company's actions are reached;

b. basic guidelines and orders for the company's operation
are produced;

c. the company's control is exercised;

d. the results of fhe. company's operation are gathered.

The question arising at this point concerns the status of a

foreign public company limited by shares, which was not legally

founded (under its lex fori) yet operated a branch or agency in
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Greece. According to Pireus Multi-member Court of First Instance
2075/84 and Patras Multi-member Court of First Instance 2278/86,
such a company is considered validt[22] for the period of its
functioning in Greece. However, it can not be considered a pub-
lic limited company, because it has not fulfilled the legal
requirements for its establishment. Therefore, it must be consi-
dered as a de facto partnership (a type of partnership best
known in Greece as afanis eteria) [23].t A different viewpoint
was put forward by the Pireus Court of First Instance which
considered such companies to be gquasi public limited companies.
Whichever opinion is followed, it is generally agreed that all
transactions of such companies must be considered valid. More-
over, 191/1925% of the Patras Court of Appeal provides that the
rescinding of the Decree on the company's establishment does not
prohibit it from demanding the compulsory execution of its
debtst{24] in the Greek Courts of Law.

The results of the company's recognition by the Greek state
are the following:

a. the foreign legal person is considered a legal entity by
Greek law; and

b. the company acquires the right to present itself before
the Greek courts and publié authorities for the support of any
disputes deriving from its legal actions and relationships (even
those that took place abroad). However, judicial protection 1is
offered under the conditions and procedure set by Greek lawltf25]
fof the protection of foreign persons.

After 1its recognition, the company does not acquire Greek
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nationality. It remains foreign and is subject to Greek laws on
foreign corporate bodies. The result of the company's recogni-
tion is the permission to exercise commercial activity in Greece

while maintaining the powers awarded to it by its lex fori.

Foreign Companies

The company's lex fori, determined by its siege reel also
regulates the company's nationalitybt[26], which "represents the
bond of the company to the state, whose legal status is its lex
fori”. [27].Y1If the company's lex fori is Greek law, the compa-
ny is considered Greek. If, however, the company is bound to the
legal system of another state, then it derives its nationality
from that stateb:[(28] and 1in Greece it is considered to be
"foreign”.

Adopting the standpoint taken by private international
law's theory of the siege reel and Articie 10 of the Civil Code,
the Greek legislator included the same provision in Law 2190/20.
This stipulates that “Greek public companies limited by shares
must be seated in a city or community of the Greek state” (art.
6). Thus, it is assumed that companies not seated within Greece
are not Greek and are considered foreign (argumentum a contra-
riol. However, according to the Introductory Report of Pireus
Court of First Instance 1152/1969, "public companies limited by
shares whose administration is exercised in Greece, are Greek

companies, even if their Articles state that their seat |is

located abroad and Article 50 of Law 2190/1920 is not applicable
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on their establishment in Greece”.

Public Companies Limited by Shares

Law 2190/1920 rules the Greek Anonimos FEteria. Determi-
ning the analogous British company type is complicated in view
of the radical differences between Greek and British law (the

S
lex fori of British companies). The slight differencet(29]
between English public and private limited companiest{30] com-
plicates our analysis even more.

In the United Kingdom a public company limited by shares is
the company, whose “members' liability is limited by the
company's memorandum to the amount unpaid on their shares™t[311].
A public company limited by shares is:

a. a registered company with legal personality;

b. a public company (the company should register as such);

¢. a company limited by shares (i.e. the liability of a
member to contribute to the company's assets is limited to the
amount, if any, unpaid on his shares) t{32].

Along the same basic lines, Rokaslt[33] defines the Anonimos
Fteria as a commercial company which:

a. has legal persoconality;

b. its capital is divided in equal pieces, called shares;

c. only the company, as a separate legal person, is liable
for 1its debts; the shareholders in the company are liable only
to the extent of whatever amount remains unpaid on their shares.

From the above, it seems that British publ;c companies
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limited by shares correspond to the Greek Anonimos Eteria [341.¢L
The EC harmonization of national company laws has prompted
examination of the Subject of the relationship between the
United Kingdom "Public Company Limited by Shares” and the civil
law type of company, which in Greece 1is called Anonimos
Eteria [35].'The result of this research as well as the termino-
logy used in the relevant EC Directives supports the view that
these two company forms are analogoust[36].

Consequently, only companies belonging to the category of
Public Limited by Shares, or anonymes or Aktiengesellschaften

are subject to Law 2190/1920.

Definition of "Branch" and "Agency"

After determining the type of companies whose establishment
is requlated by Law 2190/1920, we shall analyse the two forms of
establishment in Greece: branches and agencies.

According to Greek legal theory neither branches nor agen-
cies <constitute 1legal entitiest[37] separate from the foreign
company that followed the procedures for their establishment in
Greecel[38]. Conseguently, branches and agencies act and enter
into contracts in the name of the main company. BRranches and
agencies are types of permanent establishment t[39]; this charac-
teristic distinguishes them ffom "representatives” t{401.

Although branches and agencies seem identical legal forms,
their difference lies in their relationship to the main office.

Georgakopoulost[41] notes that the agency’'s relationship to the
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company's seat (ruled by commercial law) indicates a commer-
cial representation, whereas the branches' relationship to the
company's seat (ruled by civil law) indicates an employer-emp-
loyee bondt[42]. However, both forms of establishment have their
own employees and material establishment (address). They also

have identical rights and obligations. According to Courts’

precedents, agency is the office, which conducts business in a
specified locationt[43]. The agent is a merchant (Commercial
Law, art. 2), a characteristic distinguishing him from the

representative, who acts in the name of a merchant as his
employeell[44].

Experts on Greek international law agree that branches and
agencies inherit the main company's lex fori, due to their lack
of legal personalityt[45].

This leads to a consideration of any jurisdictional diffi-
culties which may arise. It is argued that cases deriving froﬁ
the activity of the branch or agency in Greece may be judged by
Greek courtst[46]. Thus, the formal legal obstacle of the
branch's lack of legal personality (that could lead to 1its
inability to present itself before Greek courts) is put aside by
the need of third parties to be able to sue the company 1in
Greece. This regulation protects the branch as well as third
parts dealing with it, because it prevents them from following
an unknown judicial procedure and meet the high expenses of
suing the branch in the courts of the state where Ehe main
company is seated.

After the analysis of the substantive requirements for the
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establishment of foreign companies in Greece, we shall look

closer at the formal conditions.

Copy of Representation Document

In order to become formally recognized the companies must
submit to the Ministry of Commerce a copy of the document of
representation of their agent or representative ratified by the
Greek Consulate; this document should include:

a. appointment of a perscn authorised to accept service of
documents on behalf of the company;

b. the vear of the company's formation; and

c. the names of its representatives at seat (Article 50).

The first issue to be analysed concerns tﬁe elements of the
"document of representation” t{47]. The vagueness of the Law
concerning the form of the document allows several interpretati-
ons of the legislator's will, who regulated this issue in Arti-
cle 11 of the Greek Civil Code. As Fragistas notes, Article 11
reqgqulates that several national laws can be applicable for the
determination of the document's form-[48]:

a. the law of the state, where the interested parties
declare their will to enter into the contract (locus regit
actum), as the representation'is a unilateral declaration of
legal will; or

b. the lex patriae of the represented company, i.e. the

company's lex forum; or

c. the law of the state where the branch is located[49],
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i.e. Greek law.

The law chosen by the company is important because it regu-
lates the form of the document, its content and the extent of
the representatives' powers“[50].

In case of the establishment of an agency the document,
ratified by the Greek Consulatel[51], should also include the
appointment of the company's representative, whereas when estab-
lishing a branch, the company must submit a document, naming the
person responsible for the functioning of the branchti521.

Moreover, the document must include the appointment of a
person authorised to accept service of documents. Providing an
exemption to the general rule of Article 142 of the Greek Code
of Civil Procedure -which requires official declaration of the
the attorney receiving service of documents to the Secretariat
of the Athens Court of First Instance- Article 50 of Law 2190
requires only the submission of the document of representation
to the Greek Ministry of Commerce. Theodoropoulost[53] notes
that the person appointed is the only one authorised to receive
legal documents concerning litigation judged by foreign courts
-provided that the litigation derives from the company’s
activity in Greece- and litigation judged by the Greek courts,
even if they derive from the company's activity abroad.

The document must include the year of the company's foun-
dation and the names of the company's representatives at its
seat. This regulation prohibits a foreign company not yet foun-
ded abroad from establishing in Greece. Moreover, it offers

security to the third parties interested in commercial dealing
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with the company's branch, since those entering into contract
with the branch (being familiar with the names of the company'’s
representatives) will be able to sue the company itself, if
suing the branch is impossible. "Representative of the company
at its seat"” 1is "the member, who according to the company's
Articles expresses the will of the company as a legal entity and
represents it in front of the Courts of Law. Their relationship
is an organic representation” [Council of-the State 4815/1983].
Before concluding the analysis on the conditions for the
establishment of branches or agencies of foreign public com-
panies limited by shares in Greece, we shall refer to two addi-

tional conditions set by other Greek laws.

Other Conditions

First, as the legislator expressed categorically in Article
4a of Law 2190/1920, "the public company limited by shares is
invalid, if its aim is either illegal, or opposite to the Greek
public order”‘“[54]. Thus, “"the Greek Minister of Commerce has
the right to reject the company's petition for permission to
establish in Greece, if it is judged that the company's activi-
ties and aims as stated in the company's Articles are prohibited
in Greece" [Council of the State 3395/19711. Even if only some
of the company's activities are illegal under Greek law, the
Minister of Commerce has the right to prohibit the company's

establishment. As this regulation (voted to protect Greek public

order) is valid for Greek and foreign companies, it 1is not
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discriminatory against foreign companies [Council of the State
3395/19717].

Second, under Article 1 of the Presidential Decree 16/22.
1.1530, the Decision of the Minister of Commerce on the estab-
lishment of a foreign public company limited by shares in Greece
must be published in the Bulletin of Public Limited Companies of
the Government Gazette. From the combination of the above Decree
and Law 2190/1920 it is inferred that only after the publication
of the Minister's Decisiont[55] is the company legally esta-
blished [Council of the State 3395/1971]. The refusal! of the
Minister to publish his decision -preventing the company from
establishing 1in Greece- is an administrative act, against which
any interested party may appeal to the Council of State.

This concludes our reference to the conditions set by Greek
law for the establishment of branches or agencies of foreign
companies. Before proceeding to further analysis, we must state
that the aim of Law 2190/1920 is twofold:

a. stipulation of a simpie procedure for the establishment
of foreign companies in Greece, and

b. regulation of a status protective for both the Greek
public and the foreign companies themselves.

Greek law protects foreign companies from the bureaucratic
procedure regulating the formation of Greek companies. As the
required formalities are particularly limited in the case of
public limited companies, it is concluded that the Law was in-
tended to be favourable and therefore attractive to financially

strong foreign companiesl[56]. On the other hand, the attention
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given to the legality of the company's establishmentt{57] com-
bined with the need for the publication of the Ministerial Deci-
sion 1indicates the second aim of the Law, which is the pro-
tection of the Greek public and the third parts-[58]. The sur-
prising longevity of this old commercial law is probably due to
the rigidity of the legislative procedure in Greece and the fact

that the basic reasons for the passing of the Law still prevail.

B. LAW 89/67 ON THE ESTABLISHMENT OF COMMERCIAL/INDUSTRIAL

OFF-SHORE UNITS

In spite of Law's 2190/1920 initial efficiency, the desire
of the 1967-1973 dictatorship to lure foreign cqmpanies to
Greece (in order to use capital imports for internal propaganda
and the stabilisation of Greek economy) led to the implementa-
tion of Law 89/67t{59]. Law 89/1967 provides for foreign
companies wishing to use thelir Greek office exclusively for the
supervision of their commercial activities abroad to establish
in Greecel[601].

Law 89/1967 applies to all types of foreign companies, in-
cluding public limited companies. The analysis of Article 1 of
this Law and the determination of the law applicable to the
establishment of foreign public companies limited by shares -the
older but special Law 2190/1920 or the general but more recent

Law 89/1967- will be the subject of our analysis.

Presentation of lLaw 89/1967
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Article 1 of Law 89/1967 provides that foreign commercial/
industrial companies of any type or form, functioning legally at
their seat and engaged in commercial activity abroad, may esta-
blish 1in Greece after permission from the respective Minister.
The relevant petition, submitted to the Service for External
Capital (Ipiresia Kefaleon Exoterikou) must include a declara-
tion of the nationality of the company, the type of the company
functioning at its seat, the form of its establishment in Greece
(as a branch, agency or office), a description of the company's
activities and the name of the Greek branch's administrator. The
company must also submit a surety from a recognized national or
foreign bank, which shall forfeit in favour of the Greek State,
if the company's staff breaks any of the above regulations. The
Minister decides on the petition for establishment within eight

days.

Foreign Companies of any Tvpe Functioning Legally at their Seat

Law 89/67 applies to foreign companies, 1.e. companies,
whose siege reel [61]llies in a country other than Greece.
Foreign companies are considered valid, provided they are
legally founded according to their lex fori [62].‘'The recogni-
tion of foreign companies, even if fhe procedure for their for-
mation differs from the one required by Greek law, is another
expression of the theory of ipso jure recognitiont[63].

The legislator’'s will to attract the largest possible num-
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ber of companies, led to the stipulation that Law 89/67 applies
to all known forms of commercial/industrial companies. Greek
authorities are precluded from prohibiting the establishment of
companies on the grounds that they belong to a type unknown or
invalid 1in Greece. In fact, the respective Minister lacks the
authority to determine whether the company belongs to a type
known to Greek lawl[64]. However, the Minister may inquire of
the company's legal formation and functioning at its seat, in

order to protect the Greek public from fraudulent companiest{65]

The Activity of Foreign Companies under Law 89/67

Another problem concerns the determination of "commercial/
industrial companies”Lt[66], as this term is new to Greek legal
theoryt[{67]. This broad term (by Greek standards) indicates the
legislator’'s intention to apply this law on the majority of
foreign companies in Greecel(68].

Rokas defines “commerce” as every activityl[69], whose aim
is profit and “commercial” as the companies which act as
mediators between production and consumption. The aim of the
legislator who stipulated this term, was clearly not to
distinguish between <civil (a type of partnership regulated
mainly by the Civil Code) and commercial companies (partnerships
and limited companies) [70]:.L The legal natufe of the company is
regulated by another provision of Law 89/67, stipulating that
foreign companies wishing to establish in Greece under Law

89/1967 may belong to all types and categories of companies. The
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legislator clearly refers to the activity of the company. If the
company's activity (as described in its Articles) is trade, the
company is characterized as commercial L{71].

An industrial company is one, which either produces new
products by processing raw materials or perfects old products by
increasing their quality. In either case, the use of a large
numbers of specialized machinery and staff is essentialt{72].
Although the characterization of a company as industrial derives
mainly from the declaration of the company’'s aim and activities
in its Articlest[73], the latter must be able to prove the
reality of its declaration with proof admissible to the Greek
Courtst[74]1. Thus, it can be stated that the activity of foreign
companies establishing under L.89/67 may belong to either of the

above two categories {(commerce or industry) or be a mixture of

botht[75].

Furthermore, the company's activity must exclusively be
"the execution of commercial business, located outside the
boundaries of Greece”. The interpretation of this phrase 1is

given by Article 2 and 3 of the Ministerial Decisions approving
the establishment of foreign companies in Greece under Law
89/67, according to which "the branch, office or agency will
deal exclusively with the coordination, supervision, control,
observation and promotion of the company's activities that take
place outside Greece”. Conducting ccmmercial business within
Greece 1is "categorically forbidden"t[76]. This type of arrange-
ment is described as "off-shore” and involves companies whose

capital and activities are located outside of the country of
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their establishment. Again this regulation is an expression of

the government's desire to attract foreign companiest{77].

Petition of the Company and Suretyship from a Recognized Bank

According to Law 89/67, foreign companies wishing to esta-
blish under its terms in Greece must submit L{78) a petition for
establishment and (after the approval of the petition) a docu-
ment of suretvship from a recognized bank.

The petition must include the declaration of the company's
nationality, type, form of establishment in Greece, its activi-
ties and the name of the manager or administrator of the Greek
office, branch or agency. The company must also declare within
two months the name of an attorney authorised to accept service
of documents.

The suretyship 1is forfeited in favour of the Greek State
[79],Lif the company or its personnel violate the conditions of
its establishment or Greek taxation laws (Laws 378/68, 27/75,
1262/82 and 160/83). The suretyship document certifies the
bank's parallel liability for the company's debts to the Greek
State up to the amount stated in the document-[80]. The bank,
however, "can object to the payment of the company's debts until
the Greek State has already completed the procedure for the col-
lection of the money from the company itself and this procedure
proved fruitless” [Pireus Single-member Court of First Instance

1026/86]1. The bank's objection to pay is inadmissible, if the

execution against the company is obviously useless [Athens Court
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of Appeal 3196/831. In any case, the Minister'[81] must decide
on the <company's petition for establishment in Greece within

eight days.

Other Conditions

Apart from the conditions set by Law 8%/67 there are some
additional conditions for the establishment of foreign companies
in Greece, set by Greek legal theory and legal texts.

First, the company is legally established only after the
publication of the Ministerial Decision on the approval of the
company's petition. Only then does the branch, agency or office
begin to exist and "enjoy" tax and import privilegest{82]. The
publication's date is the date of the actual circulation of the
relevant Government Gazette's 1issue and not the formal date
printed on the issuel[83].

Second, the establishment and functioning of the company is
prohibitedt[84], if its object is unlawful or contrary to public
policy (Article 33 of the Greek Civil Code). However, this pro-
hibition 1is limited to the cases that the object of the company
is prohibited by a Greek law set to protect exclusively the
Greek public or vital Greek interestst[85].

Third, as Law 4310/1929 prohibits foreign natural persons
from working without permission, the company must submit-[86]
formal documentation issued by the Greek authorities, permitting
the company's agent or representative to work in Greece [Legal

Opinion of the Greek Ministry of Commerce 51/1983]. It should be
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noted, however, that very recently (in 1993), Law 431071929 was

modified and does not apply to EC natiocnals.

The Choice of the "Right” lLaw on the Establishment of Companies

Having analysed Law 2190/1920 and Law 89/67 it becomes
apparent that commercial/industrial public companies limited by
shares are subject to both Laws. The problem arising at this
point concerns the choice of the "right” law in each casel[87].
The issue has more than theoretical significance. Aside from the
practical (procedural) difficulties which this "duality” can and
does pose for foreign companies wishing to establish in Greece,
the problem becomes more complicated for companies, whose lex
fori is radically different from Greek law, 1i.e. British
companies. The latter are called to choose ketween two forms of
establishment, both regulated by a legal system completely
different from the one of their lex fori.

According to the principlet[88] of lex posterior derogat
lex priori, Law 89/67 as a newer law might have implicitly
abolished the older Law 2190/1920, as far as the establishment
of foreign commercial/industrial public limited companies are
concerned. However, Law 2190/1920 on public companies limited by
shares is a special law compared to the general law 8%/67 (regu-
lating the establishment of all types of companies) ana, accor-
ding to the principal of lex posterior generalis non derogat
legi priori speciali [891,tthe newer but general Law 89/67 does

not abolish the older but special Law 2190/1920. Moreover, Art.4
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of Law 89/67 categorically provides that it does not abolish Law
2190/1920. Since both laws are legally applicable in the case of
establishment of commercial/industrial public companies limited
by shares, the choice of the "right" law must be based on other
criteria. |

Indeed, the choice of the "right law” must be based on the
activities that the Greek establishments of foreign companies
are to deal with in Greece. Although Law 2190/1920 does not
prohibit (and therefore allows) any activity within and outside
Greece, Law 89/67 prohibits the Greek branch or agency's
engagement fn commercial business in Greece 1[90]. Consequently,
if the company's Greek establishment aims to execute commercial
transactiqns within Greece, the foreign company must follow the
procedure introduced by Law 2130/1920. However, if the activi-
ties of the Greek establishment are limited to the coordination
and control of the company's activity abroad, Law 89/67 is
applicable.

To conclude, one may state that Law 89/67 is applicable in
the following cases:

a. establishment of branches or agencies of foreign commer-
cial/industrial companies of any type or form establishing 1in
Greece solely for the coordination of their business abroad; and

b. establishment of foreign commercial/industrial public
combanies limited by shares, when the branch's activity exclusi-
vely deals with trade abroad.

Law 2190/1920 is applicable in the following cases:

a. establishment of foreign public companies doing business
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within and outside Greece;

b. establishment of all commercial/industrial public limi~-
ted companies not sﬁbject to Law 89/67.

Law 89/67 creates ideal taxation and commercial status for
all companies establishing in Greece and ensures their favou-
rable treatmentt[91]. 1Its efficiency is proved by the large
number of foreign companies establishing in Greecel{92]. Foreign
companies prefer the status of Law 89/67 from that offered by
Law 2190/1920, because their main interest is <c¢learly not
commercial activity within Greece, but the supsrvision of their

international trade.

C. SUBSIDIARIES

After the analysis of the conditions for the establishment
of branches, agencies and off-shore units of commercial/indu-
strial public companies limited by shares, we shall discuss
another form of establishment: subsidiary companies. In spite of
its common use in the majority of developed countries, and
certainly within the EC, Greek legal theory and commercial
practice is unfamiliar with this form. This is most probably due
to the long, complicated procedure set for such establishment
and the lack of taxation and other advantages. A further disad-
vantage of this form of establishment concerns the Greek régime
on the export of the companies' profits and capital: the

relevant Greek laws prevent the export of more than 10% of the

companies' capital and 12% of their annual profits. Although Act
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2022/28.1.92 of the Director of the National Bank of Greece
abolishes the above limitations for a period of one vyear, the
relevant restrictive laws have not been abolished and the regime
applicable after the Act's expiry date (31.12.1992) is far from
certaint[93].

These disadvantages combined with the limited (in terms of
volume) commercial activity in Greece lead foreign companies
towards thé creation of branches, agencies or off-shore units,
which present. remarkable advantages compared to subsidiaries.
However, after the implementation of Presidential Decr=e
409/1986 (adopting Directive 83/349/1983 of the EC Council),
which sets the basis for the harmonization of Greek with EC law
and the modernization of Greek law on subsidiary ccmpanies, the
frequency of their establishment is increasing. In this respect,
the analysis of this issue is noteworthy, especially in view of

the lack of relevant research in Greece.
Definition

Presidential Decree 409/1986 (which supplemented Law 2180/
1920L{94] on the establishment of public companies limited by
shares by the addition of paragraph e5, article 42) stipulates
that a company is the subsidiary of a parent company, if the
latter controls the majority of the subsidiary’'s shares or
exercise a dominant influence over its administration, -either
directly or throughlthird parties (accumulation principle).

A parent-subsidiary relationship exists when the parent
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company:

a. controls at least 50% of the votes of the subsidiary’'s
shareholders or members, either by ownership or by authorization
of third memberst[951];

b. controls the majority of shareholders’' or members' votes
through an agreement for cooperation with third parties;

c. participates in the capital of the subsidiary and has
influence 1in the appointment and removal of the majority of the
subsidiary's directors; and

d. exercises dominant influence over the subsidiary, i.e.
possesses at least 20% of the votes and influences the subsidi-

ary's management L[961].

Nationality of the Subsidiary

It is widely agreed that the subsidiary, albeit dependent
on its parent company, has its own legal personalityt{97]1. The
problem arising at this point concerns the nationality of the
subsidiary. Rokas'[98] notes that the latter must be considered
a separate Greek company, because its seat is located in Greece.
This view is enforced by the legislator’'s categorical regulation
that Presidential Decree 409/1986 on the harmonization of Greek
with EC law on subsidiaries supplements Article 42 and not
article 50 of Law 2190/1920 (on the establishment of foreign
companies), thus indirectly characterising foreign subsidiaries

as Greek companies.

The subjection of subsidiaries -to article 42 would be na-
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tural if Greece followed the theory of incorporation. In that
case, the subsidiary -registered in Greece and incorporated
there- would <clearly be Greek. However, the implementation of
the siege reel doctrine by the Greek legal system leads to a
contrast. Subsidiaries are controlled or dominantly influenced
by their parent company and consequently their siege reel lies
in the state where the parent company is seated. Since we are
referring to the subsidiary of a foreign company, the subsidiary
should normally be considered foreign. Thus, the stipulation
that foreign subsidiaries must be considered Greek is a profound
violation of the general rule of Article 10 of the Greek Civil
Code on the applicaﬁion of the siege reel doctrine. The lack of
a categorical stipulation on this issue léd Pambcukist{99] to
the false assumption that the acquisition of dominant influence
over a Greek company, as a form of establishment of a foreign
company in Greece, must be subjected to Article 50 of Law
2190/1920 on foreign companies.

Following the analysis of this issue, it is <clear that
Presidential Decree 409/1986 (as a newer and special legislative
text) derogates from Article 10 of the Civil Code in the case of
the establishment of subsidiaries. Although Pamboukis would be
right to apply the prevailing theory of the siege reel, by doing
so in. this particular case, Pamboukis contradicts the expressed
will of the legislator which is to treat subsidiaries as Greek
companiest[100]l. 1In view of their Greek "nationality” subsidi-
aries need not seek recognition.under Greek law. Moreover, as

far as the conditions for their establishment are concerned,
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they are formed according to Greek law under the procedure

regulated by Law 2190/1920 on the formation of Greek companies.

Conditions for the Establishment of Subsidiaries

In order to form a subsidiary public company limited by
shares four stages of incorporation must be completed:

a. adoption of the company's Articles of Association, which
is a transaction under the form of a "notary” document‘[101] be-
tween twol{l102] natural or legal persons (Law 2190/20 art.da,
par.lc; art.8, par.l) or their representatives; (103]

b. subscription of the share capital (the Law indicates two
ways for the company's formation: either the founders keep all
the shares, or a number of them is offered to the public ("pub-
lic subscription”), who can pay for them in a bank between the
signing of the company's statutes and the third stage of the
company's formation;

c. administrative authorization (after administrative cont-
rol Qf the company's legality and expediency:{104], the respec-
tive County governor [Legislative Decree 532/1970] permitst{105]
the establishment of the company); and

d. publication (Legislative Decree 406/86 imposed the
harmonization of Greek Company Law with the regulations of the
rele&ant EC law: the company must include the permission for its
establishment and its Articles of Association to the Registry of

Public Limited Companies, as well as publish a notification of

the above registration to the "Issue of Public and Private
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Limited Companies of the Government Gazette”).

The company acquires legal personality after its registra-
tion to the Register of Public Limited Companies. Publication of
the relevant notification to the Government Gazette, however, is
extremely important for the company's functioning, because only
published regqulations of its Articles of Association are admis-
sible to the Greek Courtst[106] as submissions on behalf of the
company [Art. 7b, par.l4, no 2,3 of Law 2190/1920]. However,
third parties may rely on all particulars (published or wunpub-
lished), that have been entered in the Register. It should also
be noted that modifications of the company's Articles are

published according to the same procedure..

Evaluation of Greek Law on Subsidiaries

It is clear that the procedure foliowed for the establish-
ment of subsidiaries of foreign companies (which is identical to
the one followed for the establishment of Greek companies) is
very complicated compared with the one stipulated for branches,
agencies and off-shore units, where only the last two formation
stages are necessary. The extent of state administrative control
on the formation of subsidiaries is broad compared to that
exercised on the formation of branches, agencies and off-shore
units. The latter are established with the legal authorization
of the respective Ministers (officials hierarchically superior
to the governor, who permits the establishment of subsidiaries.

This 1is due to the fact that the legality of a subsidiary 1is
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already supervised by the notary on the first stage of
formation. The formal control of the legality of the company can
be effectively done by the governor. On the other hand, the
legality of the establishment of branches, agencies and off-
shore units is supervised solely by the central administration
and the scrutiny of its administrative instruments is necessary.
The publication of the granting of the company’'s establishment
and its Articles -imposed to all forms of establishment- covers
the need of third parties to be sure of the company’'s legality
and allows familiarity with the basic provisions of its
Articles.

It should be noted that the Greek authorities may not
decline permission of establishment to a foreign company without
sufficient legal justification. When the company believes that
the refusal of the Greek authorities is illegal or that the
justification provided is inadequate or incomplete, the company
or its representatives may bring the matter before the Greek
administrative courts. The latter may abolish the relevant act
of the Minister or the governor and order the Greek authorities

to issue an act permitting the company’'s establishment.

CONCLUSIONS

Greek Company Law regulates three basic forms of establish-
ment of foreign public companies limited by shares in Greece:

a. branches or agencies (ruled by art. 50 of Law 2190/20);

b. off-shore units {(ruled by Law 89/67); and



c. subsidiaries (ruled by art. 42 of Law 2190/20).

Branches, agencies and off-shore units are subsumed within
the legal entity of their founding company. Due to their lack of
legal personality, they are considered foreign and -before
legally establishing in Greece- must be recognized by Greek law.
Although no prerequisites are set for their recognition (theory
of ipso  jure recognition), foreign companies {(especially those,
whose lex fori applies the incorporation theory) face serious
problems in determining their lex fori, as Greece follows the
siege reel doctrine. It is thus possible for a British company
to be considered Greek or German, under Greek private interna-
tional law. This is not only a theoretical issue: the company's
lex fori regulates not only its nationality, but alsc its legal
formation, its external and internal relations. Thus, the
British company 1in our example may be considered invalid (for
not following the Greek or German formation procedure), or its
legal relations with other persons (transactions, agreements,
etc.) may be ruled by Greek or German law. In either case, the
functioning of the company in Greece would be difficult. However
there are two exceptions to the rule of the theory of the seat.
The following categories of companies are ruled by the law of
thelr statutory seat:

a. maritime companies; and

b. subsidiaries (Law 2190/1920, as modified by Presidential
Decree 409/86) ..

There 1is no doubt that the theory of the siege reel, as

applied in Greece, can hinder the legal establishment of foreign
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companies. However, it does prevent companies from exploiting
favourable aspects of the law without reciprocation. Since Greek
law tends to be highly protective as far as the state's
interests are concerned, the theory of the siege reel! would be
the one expected to prevail. However, the provision of the above
two exceptions is an indication of the legislator’'s acceptance
of the theory's limitations, at least in the case of subsidiary
and maritime companies, and 1is an attempt to protect such
companies from theée limitations.

The procedure stipulated for the establishment of branches,
agencies and off-shore units in Greece is fairly simple and
brief. The protection of foreign companies from the bureaucratic
formation procedure imposed upon Greek companies and the
favourable status provided for foreign companies, indicates the
aim of the legislator, which clearly is the attraction of
foreign companies. What is anomalous, however, is the difference
in the treatment of subsidiary companies.

The conditions set by Greek law on the -establishment of
Greek subsidiaries of foreign companies form a complicated and
time-consuming procedure, which can have negative effects on the
number of foreign companies wishing to establish in Greece.
Indeed, high taxation and the ambiguous Greek regime on the
export of the companies' profits abroad imply that the Greek
legislator chose to attract the non-incorporated presence of

foreign companies in Greece. The most probable reason for this

preference 1is that (due to their lack of legal personality) the

legal and profitable functioning of branches, agencies and
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off-shore units 1is gqguaranteed by their flourishing parent
companies, whereas autonomous (at least legally) subsidiaries
may pose a danger to the persons that do business with them.
However, this wview ignores the fact that, in practice,
subsidiaries are also financially and organically dependent on
their (usually successful) parent companies.

To <conclude, it can be stated that Greek law on the condi-
tions for the establishment of foreign public companies limited
by shares has adapted to contemporary needs of foreign companies
and 1is effective. However, certain regulations need to be modi-
fied: regulations aimed at the protection of state interests
must be replaced by stipulations aiming at protecting foreign
companies. Thus, 1instead of targeting the establishment of

foreign companies 1in Greece, the Greek state should start

concentrate on their legal and unhindered functibning.
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FOOTNOTES
{117 For the full text of Law 2190/1920, see appendix 2.

[2] The Law includes two conditions for the -establishment
of a company in Greece: the company should have the right to
establish under its regulations and it should also exercise its
right by meeting the formal requirements of this Law.

Consequently, Article 50 of Law 2190/15920 provides the
answer to the following two questions:

a. Which category of companies has the right to establish
in Greece under this Law; and

b. which are the legal actions that should be taken and the
documents that should be presented by the company, in order to
be allowed to exercise its right of establishment in Greece.

[3] See Streithallindas, Private International Law, {1937,
Sakkoulas, Athens), p.90.

{4] Jadaud and Plaisant, Droit de commerce internatio-
nal, (1991, Dalloz, Paris), p.34, note that the 1issue of
recognition is analysed in the following two questions, which
-at least in France- have affirmative answers:

a."...Do we accept the existence of foreign companies?”;

and

b."...Do we recognise foreign companies?”

Boukouras [Recognition of companies and the right of their
establishment in the EC, (1984, Sakkoulas, Athens), pp.29-30]
sets the same questions. Considering that the answer to the
first question is obvious, Boukouras notes that "...there is no

doubt that the first guestion must have an affirmative answer”.

[5] See Krispis, Legal persons and plcs in specific in Pri-
vate International Law (1950, Sakkoulas, Athens), p.7.

[61 Before 1946, the problem of the recognition of foreign
companies in Greece was the subject of numerous scientific
debates, prompt to to Laws XMA/1861 and KA/18381, which
stipulated that French companies had the privilege to establish
freely in Greece without the need for further recognition by the
Greek law. A few legal experts [Spiropoulos, Private
International Law, (1938, Sakkoulas, Athens), p.l187; Fragistas,

[Representation of foreign companies limited by shares, (1940,
Athens), p-281] and Court's decisions [Athens Court of Appeal
1002/1892, 1137/1898, 1416/1911 and Patras Court of Appeal
789/1896] expressed the opinion that the ipso jure recognition
applied exclusively to French companies. On the other hand,
there were others [Streit-Vallindas, op.cit.l who, considered
the Laws' reference to French companies indicative and applied
the ipso jure recognition to all entities.

Megglidou ["On the establishment of foreign companies in
Greece”, [1971] Armenopoulos, pp.204-208, 202] notes that
"...The ipso jure recognition was a theory based on certain
regulations of Greek law [Art.13 Civil Law of 1856, Art.28 of
the Code of Civil Procedure, applicable only to natural persons,
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but applied to legal entities and especially commercial
companies, too. Regulations X/7A/1861 and KA/1881] violated the
rules of Greek legal system concerning foreign companies”.

After 1945 the vast majority of the courts’' precedents fol-
low the theory of the ipso jure recognition of foreign companiss
[Thessaloniki Court of First Instance 4911/65; Thessaloniki
Court of First Instance 4868/60; Council of the State 3395/71;
Plenary Meeting of the Council of the State 722/54; and Supreme
Court 406/671].

[7] For the full text of Article 10 cf the Greek Civil Ccde
see appendix 3.

[8] Introductory Report of Pireus Court of First Instance
1152/196%: "The combination of Arts.37, 40 of the Commercial Law
and Art.4 of Law 2190/1920 indicates that as far as companies
truly seated in Greece are <concerned ... Greek law 1s
applicable; therefore, the conditions for its establishment are
the ones regulated by the Greek law, even if in its Articles of
Association the company is stipulated to be foreign.”

(9] For further analysis of the Greek legal system and the
structure of Greek courts, see appendix 1.

[10] Athens Court of Appeal 511/1912 regulates: "Even if
Greek law requires supplementary or different actions, foreign
companies formed legally according to the law of their true seat
can not be asked to adopt the legal actions required by the
Greek law in addition to the ones stipulated by the law of the
company's seat”.

[11] See Dizis, Precedents of Commercial Law 1845-1933,
1833, Athens, p.133.

{12] See Megglidou, op.cit, 201.

[13] Krispis, op.cit., p.31; Wooldridge, Company Law in the
United Kingdom and the European Community, Its Harmonization and
Unification (1991, The Athlone Press, London and Atlantic
Highlands), p.1371, Boukouras [op.cit., pp.25-401, Cath
["Freedom of establishment of companies: a new step towards
completion of the 1Internal Market”, [19861 YEL pp.249-252],
Jadaud et Plaisant [op.cit., pp.39-41], Goldmann [op.cit., 1973,
pp.187-1901 and Perakis [Law of the Public Limited
Company, (1992, H. Karatzas Legal Library, Athens), p.435].

[14] See Goldmann, European Community Law [(1973, Stevens
and Sons, London), p.69].

Megglidou {op.cit., p.201] notes that “the theory of
incorporation is adopted in the Treaty of Friendship between
Greece and the U.S.A. signed in Athens on 3.8.1951 and ratified
by Law 2893/1954, [and 1in] the treaty between Greece and
Argentina signed in Buenos Aires on 23.11.1938 and ratified by
. Law 1939".
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[15] The controversy between the theory of the seat and the
theory of incorporation basically lies in the issue of the
extent of commercial liberalism of the respective national legal
system. If the respective national legal system is liberal, then
it offers the companies the right to decide freely and determine
without legislative interference their lex fori. If, on the
other hand, the respective legal system tends to be conservative
at times, this right is offered not to the interested party (the
company), but to the respective national law. Usually, the
justification for this deprivation is public order (a notion
found in all international legal texts concerning recognition
and establishment).

[16] Decision of the Supreme Court 461/1678 ["The nationa-
lity of a public company limited by shares is determined by the
law of the state, where it is seated”]. See also Athens Court of
Appeal 262/1935 ["The nationality derives by the state, where a
company 1is seated”]; see also Athens Court of Appeal 117/1982;
Supreme Court 1627/ 1986; Introductory Report of Pireus Court of
First Instance 1152/1969; Athens Single-member Court of First
Instance 1937/1974; Pireus Court of Appeal 65/1988; Pireus Court
of Appeal 1633/1989; Supreme Court 1070/76; Supreme Court
59/1989; Pireus Court of Appeal 1633/198%; Athens Court of
Appeal 2135/1987; Pireus Multi-member Court of First Instance
494/1987; Supreme Court 1627/1986; Pireus Multi-member Court of
First Instance 2400/1983; Corfu Court of Appeal! 75/1981; Sparta
Single member Court of First Instance 74/1981; Pireus
Multi-member Court of First Instance 1203/1979; Supreme Court
616/1976; Supreme Court 439/1954; Supreme Court 21/1634; Supreme
Court 171/1907; contra: Supreme Court 358/1%66.

{171 Dizis [op.cit., pp. 128-133]: "The nationality of a
company is judged by the state, where its main office is loca-

ted”; Voutsis [Companies of Commercial Law, (1986, Sakkculas,
Athens), p. 138: "Criterion of the nationality of a public com-
pany limited by shares is mainly its seat”; and Megglidou I[op.
cit., p.201]1: In private international law theory, the seat of a
company is the place, where the administration of the company is
seated, that 1is the place where the company's administration
acts; in other words, the place where all significant decisions

are taken”.

[18] The theory of the seat is widely supported in France
{Jadaud et Plaisant, op.cit., p.351, Cyprus [Irakleous, Compani-
es and real insurance, (1988, Nicosia), p.961 and Germany
[Wollf, 1954, p.1151].

[19] Krispis [op.cit., p.64] mentions that the "seat of the
company is not a legal term, but a fact. This means that there
is no legal text stipulating a rule to be followed by a ' judge
wishing to determine where the seat of a company 1is located; in
order to achieve this, the judge has to order the litigants to
prove their allegation regarding on the seat’'s location with
facts during a separate proceeding”.
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[20] ©Some commentators fail to see the distinction between.
the statutory and the true seat of the company, as the law
demands .an accurate declaration of the company's true seat in
its Articles. Krispis [ibid, p.72] notes that "we should not
distinguish between the true and the statutory seat of a
company, but between the true and the fictitious or circumvented
-in fraudem legis legis agere- seat”. However, the precedents of
the Greek courts and most legal authors have a different view.

The main argument of those denying the distinction 1is
that, as under most laws the transfer of the company's seat |is
allowed, companies have no reason to violate the regquirement of
sincere declaration of their seat. Although this seems logical,
there are reasons, forcing a company to maintain its seat in
another country, even when transferring its seat is legal. A
company has to choose between the law imposing lighter taxation
and the law attributing it more freedom. The company must also
lie in a flourishing market. The problem is that all advantages
rarely appear in one country. In any case, the law is not always
followed in practice. As the role of legal theories and the
courts’' decisions is mainly the clarification of the law and the
adaptation of the legislator's will to contemporary needs, a
teleological interpretation of this regulation is necessary.

{21] See Krispis, op.cit., p.61.

It should also be noted that before 1946, a small number of
legal scientists believed that the seat of a company with more
than one centre of administration was the one with the greatest
importance for its unhindered functioning. If more administrati-
ve centres were equally significant, the seat was the one
indicated by the will of its founders in the company’'s Articles
[Spiropoulos, op.cit., p.185]. This opinion is based on the view
that company law, being private, should leave the conditions of
each transaction to the free will of the parties. It was,
therefore, the statutory seat of the company which determined
the company's lex fori.

Recently, however, this doctrine has lost ground ¢giving way
to the theory of the siege reel [Streit-Vallindas, Dizis,
Maridakis, Pamboukis, Levandis] and decisions [Athens Court of
Appeal 262/1935, -Introductory Report of Pireus Court of First
Instance 1152/1969, Athens Single-member Court of First Instance
1637/1974 etc.).

{22] Athens Court of Appeal 175/1988: "...Foreign aviation
company functioning in Greece may be legally sued in the Greek
courts, even if it has no 1independent legal ©perscnality

according its lex fori [Code of Civil Procedure, Art.66]. Only
in the extreme <case that, according to its lex fori the fo-
reigner wishing to present himself in front of the Greek courts
does not even have the attribute of being a natural or a legal
person, only then do the Greek courts lack the jurisdiction to
recognise his ability of performance.”

[23] This view is based on the principal of Greek Company
law, according to which the formation of a partnership consists
of a limited number of legal actions, whereas the formation of a
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public company limited by shares requires many public documents
as well as legal actions.

[24] However, the minority of judges of that Court had the
view, that the company's case to the cocurt was inadmissible,
because after the recall of the Decree, the company as a legal
entity ceased to exist and could not therefore demand the
execution of its claims. As far as the determination of the
exact time that the company as a legal entity began to exist, it
is ruled by its lex fori, even if the dispute derives from the
company's actions in Greece (Krispis, op.cit., p-103).

[25] See Krispis, op.cit., p.21.

Introductory Report of Pireus Court of First Instance
1152/1969: "The combination of Arts.37, 40 of the Commercial Law
and Art.4 of Law 2190/1920 indicates that as far as companies
truly seated in Greece are concerned ...Greek law is applicable;
therefore, the conditions for its establishment are the ones
regulated by the Greek law, even if in its Articles of
Association the company is stipulated to be foreign.”

Athens Court of Appeal 511/1912 requlates: "Even if Greek
law requires supplementary or different actions, foreign
companies formed legally according to the law of their true seat
can not be asked to adopt the legal actions required by the
Greek law in addition to the ones stipulated by the law of the
company's seat”.

(26] Vrellis [Private Internationa! Law, (1988, Sakkoulas,
Athens), p-99: "...The nationality of legal! persons is analogous
to the nationality of natural ones...’

{271 See Streit-vallindas, op.cit., p.83.
[28] See Jadaud and Plaisant, op.cit., p.34

[29] The clarification of this problem is important, due to
the implementation of Law 3190/55 [Art. 57-52] regulating the
conditions for the establishment of branches or agencies of
foreign private limited companies - known as £Lteria Periorisme-
nis Efthinis. According to this law, companies must comply with
one of the Greek company forms.

[30] Georgakopoulos [op.cit., 1985, p. 362: "...Distin-
guishing between a public and a private limited company can be
extremely difficult in British Company Law; in Britain both
companies are called limited; their difference is that the first
is called public, whereas the second is called private.” The
almost wuniform provision of the British legal system on public
and private companies limited by shares, as opposed to the
attempt of the Greek legislator to distinguish the two  company
forms and the conditions for the establishment of companies of
each type in Greece, led L. Georgakopoulos [ibid, p.362]1 to
note, that there is really no point in maintaining two different
legal statuses for the regulation of two similar cases.
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{311 See Oliver, Company Law (1987, Longman, London), p.25.

[32] Morse 1in Charlesworth and Morse Company Law (1991,
Sweet and Maxwell, London), p.45 notes that "A company which is
not a public company is a private company. Thus the private
company is the residual class of companies, without any special
requirements. This is a complete reversal of the position prior
to 1980 whereby all companies were public companies unless their
articles contained three restrictions: viz. as to the transfera-
bility of shares, the number of members, and invitations to the
public to invest in the company: 1948 Act, s.28, repealed by the
1980 Act. The reason for this change was the necessity to define
more clearly the public company category so that the United
Kingdom's obligations under the Second EC Directive (control of
the finances of public companies) and subsequent directives
could be applied only to such companies.”

[33] See Rokas, Commercial Companies (1990, Sakkoulas,
Athens), p.121.

[34] Karavas [Commercial Law, (1952, Sakkoulas, Athens), p.
84: “"The public limited by shares company of the Anglo-saxon
legal system correspond to the Greek Anonimes Eteria, whereas
private companies limited by shares correspond to the Greek Etfe-
ria Periorismenis Efthinis.”

[35] The Proposal of the Fifth Directive on the structure
of public limited companies stipulates that it applies to:

a. "public limited companies” in the U.K.;

b. Societe Anonyme in France; and

C. Aktiengesellschaft 1in Germany.

From the above one may conclude that the Directive treats
these three national company forms as analogous. Similar
reference are made by Directive 77/91/EC.

Analogous companies in other EC member states are:

Societe Aninyme-naamloze vennootschap in Belgium;
aktieselkebet in Denmark;

socliete anonyme in Luxembourg;

soclieta per azioni in Italy;

naamloze venootschap in the Netherlands;

public company limited by shares in Ireland;

sociedad anonima in Spain; and

socliedade anonima de responsibilidade limitada in Portugal.
[See Perakis,op.cit., p.4371.

[36] Brebner and Co, Setting up a Company in the European
Community, A Country by Country Guide (1990, Kogan Page Ltd in
association with the London Chamber of Commerce, London), p.106
notes that "Due to differences in legal tradition, private and
public companies in the U.K. are not completely equivalent or
analogous to private and public companies on continental
jurisdictions”.

[37] As Georgakopoulos states (Company Law, Volume III: The
public company Ilimited by shares, (1972, Sakkoulas, Greece),



p.135] the branch as a legal term has a completely different
meaning from the simple existence of propriety or functioning of
a company's department in a location other than the company's
seat. Factory or warehouse, simple internal departments are not
enough to indicate the functioning of a branch. A branch as a
term indicates "exercise of trade or transactions with customers
through employers of the branch, which should be permanently
established in a precise address”.

[38] As Kribas [Commercial Companies, (1986, Sakkoulas,
Athens), pp.137-138] notes: "When Law 2190/1920 refers to the
company's offices, it means the company's seat. Branches are not

identical with the seat or the main office of the company; the
branch is not a separate legal entity"”.
Krispis [op.cit., p.29) agrees: "Various legal relation-

ships develop between the company's seat and 1its branch
functioning abroad. However, in all possible cases, the branch
is never a legal entity”.

Georgakopoulos expresses the same opinion [op.cit., 1972,
p.1351.

Several Courts' precedents confirm that neither the branch
[Athens Court of First Instance 6857/77] nor the agency are
legal entities.

[39] Krispis [op.cit, p.25] : "...the activity of a foreign
corporate body in Greece can take the form of a more permanent
establishment, either as a branch or an agency...’.

[40] Representatives of the company do not necessarily sus-
tain an office, whereas branches and agencies must have a
permanent office 1in a precise address. The representative has
the power to represent the company in transactions and ccontracts
which have been agreed beforehand, whereas "a branch exercises
commercial activity with staff of its own; a few transactions
are not enough to indicate its legal functioning” [Athens Court
of Appeal 5776/19821].

[41] See Georgakopoulos, Textbook of Commercial Law, (1985,
Sakkoulas, Athens)}, p.36.

[42] In the case where staff working in the company's
established office are not considered employees, but authorissad

representatives, then this office is an agency. Still, the
office must deal with customers and exercise independent
commercial activity; if this is not the case, then the legal
relationship is either simple representation or mandate

[Georgakopoulos, op.cit., 1972, p.135].

[43] See Supreme Court 179/1936, Athens Court of Appeal
1088/1908.

Perifanakis [Company Law, (1956, Sakkoulas, Athens), p.96]
notes, that: "...0ne may determine an agency as a private
enterprise, which administers the transactions of third parties
at a cost agreed beforehand, under the condition that this
relationship is not considered otherwise by the Greek law”.
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[44] The decisions of the Supreme Court 55/1945 and 145/
1947 provide, that "an agent acting exclusively as a company's
or a merchant's employee, without exercising indeprendent trade,
is not a merchant”. In order to clarify this point, one may cite
the following two examples from caselaw:

a. The "agent” of some aviation companies is their employee
[Thessaloniki Court of Appeal 419/1955] and is not considered as
a merchant according to Greek Commercial Law, whereas

b. the travel agent exercises trade and 1is therefore
considered a merchant [Supreme Court 284/1935].

[45] See Spiropoulos, op.cit., p.187.

[46] This opinion is expressed in many Court decisions, the
most recent of which are Pireus Court of Appeal 91/1982 and
Athens Court of Appeal 2779/1984. I will refer to the decision
by Pireus Single-member Court of First Instance 1086/1984, which
is quite representative:"...At this case, the company is proved
to be seated in Pireus, because only there can its activity take
place. Moreover ... the President of its Board of Directors is
Greek. However, it is judged, that even if the company was
seated abroad and sustained only a branch in Pireus, even then
the Greek courts would have the international jurisdiction to
decide on the case. Moreover, this court would have the local
competence to decide on this case. Paragraph 1 of Article 905 of
the Code of Civil Procedure includes in 1its definition of
"residence” the T“special domicile” of the debtor, that is the
branch of a foreign corporate body [Article 25, par.2 of the
Code of Civil Procedure and Article 51 of the Civil Codel”.

[47] It must be noted at this point, that the submission of
this document is necessary for the establishment of all types of
foreign companies wishing to establish in Greece [Law 31506/1355,
Presidential Decree 400/19701].

[48] For the full text of Article 11, see appendix 3.

It should be stated that Fragistas, op.cit., p.28 notes:
"The representation document provided by the foreign public
limited company to its representatives in Greece 1is valid,
provided that one of the following three national laws are
followed:

a. The law of the state, where the representation was given

b. The law of the company's seat; and

c. Greek law.

Furthermore, this law (Greek law) must be followed, when
the foreign company gives its representative the power to enter
into a contract involving transferring part or the whole of the
company's real estate located in Greece.”

[49] Megglidou [op.cit., p.206] notes: "If any other than
the Greek law is followed, one is led to wonder about the extent
of the representatives' power. Moreover, this regulation concer-
ning the establishment of foreign companies in Greece 1is a
condition of establishment set by public law. Therefore, Greek
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law should prevail. In practice, a safe solution to the problem
would be the form of public document.” Megglidou adds:"We may
use a private document as long as it may take the form of a
public one according to the law of the state of the servant, who
edited it”

[50] Fragistas [op.cit., p. 283] adds: "The extent of the
representatives' power is regulated by the law of the company's
seat. Basically, however, the regulations of the document
prevail. If there are any vague points, or if no regulation on
certain points was agreed, then one must apply the lex causae of
the representation, which is Greek law, as the law of the state,
where the representative acts.”

[51] Kiandos (op.cit., p-27]1 specifies that this
ratification 1is wvalid if done by any kind of authorised Greek
authority abroad, which includes the Greek Embassy, the General
Consulate, any Consulate as well as any honorary Greek consul.

[52] See Kiandcs, Private Law of International Trade,
(1987, Sakkoulas, Athens), p.27].

[53] See Theodoropoulos, Code of Civil Procedure, Interpre-
tation and precedents, (1978, Sakkoulas, Athens), p.303.

[54] It is argued that the Greek state can decline the
establishment of a foreign company in Greece, on the grounds
that its capital is lower than the minimum amount required for
Greek companies. According to Legislative Decree 1027/83 of the
Greek Ministry of Commerce the establishment of such a company
would be opposed to Greek public order [Civil Code 33]. This
Decree was based on the 781/74 Plenary Legal Council of the
State. However, Legislative Decree 70/67 considers this estab-
lishment as a circumvention of Greek law.

[55] Kiandos [ibid, pp.28-29] notes: "The company must know
precisely the conditions for its establishment. Therefore, the
Ministerial Decision should not only become known to the
company, but it should be published to the Government Gazette.
Therefore, the decision of the Minister is in force after its
publication in the Gazette’.

[56] Oliver [op.cit., p.24] notes: "While the number of
companies in England and Wales (approximately 6,000) is small
compared with that of private companies (approximately 816,000),
it includes many large companies."”

[57] Foreign companies are compelled to: declare their
representation by their Greek branch or agency., appoint a person
authorised to accept service of documents and specify the vear
of the company's foundation, as well as the names of the
company's representatives at its seat (Art.50, Law 2190/1920).
The Minister of Commerce controls the fulfilment of the above
conditions, the legality and morality of the company's aim and
decides on the establishment of the branch or agency in Greece.
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[58] For the full text of Law 89/67, see appendix 3.

[53] According to the Draft of the Law, Article 50 ensures
that both foreign companies and the Greek public wishing to
enter in contracts with the branches are protected from persons
fraudulently appearing as representatives of foreign companies
or real representatives who either act without company
authorization on this specific occasion, or exceed the limits of
their representation. "With this article, we intend to minimize
the loss of the companies in question and the loss of the Greek
public, from persons appearing as representatives or agents of
foreign companies and acting without or beyond their representa-
tion powers”™ [Proposal of Article 50 of Law 21%0/1920 to the
Members of the Greek Parliament].

[60] The regime's will towards the stability and continui-
ty of this treatment led the dictators to inciude a relevant
Article in their "Constitution” of 1963. According to Art.23,
par.3 of the 1968 “"Constitution”, Law 83/67 and the relevant Law
378/1968 on maritime companies is not to be modified by
subsequent laws. Only if the subsequent law treats the issue of
the status for the establishment of foreign companies in Greece
in a more favourable way, may Law 89/67 be modified or

abolished. However, after the abolition of the 19638
"Constitution” Law 89/67 lost its increased value in the Greek
legal system and may be abolished or modified either

expressly or impliedly by another law. The fact, that Law 8%/67
was not abolished by Greek governments after 1973 (as many other
legal texts of the dictatorship were) and still continues to be
in force, is a proof of the efficiency of this Law, “which is of
utmost importance for the financial progress of Greece”
[Megglidou, op.cit., p.207].

[61]1 In order to briefly remind the reader about the theory
of the true seat in Greek Private International Law, I shall
refer to a decision of the Greek Supreme Court, which summari-
ses the issue as follows: "...According to Article 10 of the
Greek Civil Code the legal ability of the legal person is
stipulated by the Law of its seat. According to this regulation
that follows the so-called European theory, the seat of the
company 1is the location of the legal person’'s administration.
From this seat derives the company's nationality. Consequently,
Greek are the legal persons whose administration takes place in
Greece, even if their Articles of Association mention that the
seat of the company is located out of the boundaries of the
Greek state. The regulation of Article 64 of the Greek Civil
Code according to which "If the Articles of Association of the
legal person does not categorically refer to the location of its
seat, the seat of the company is located in the country of its

administration” applies only to Greek companies for the
determination of their seat in Greece.” ... "However, eight
members of the Court had the opinion that the meaning of the
term "seat” is 1identical to the two Articles and that

consequently the seat of the company is the one mentioned in its
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Articles of Association” [Decision 461/19781].

[62] Pireus Court of First Instance 11.428/1981 regulates
that foreign companies established in Greece under Law 89/67 and
founded under a foreign law are not considered de facto Greek or
afanis. Greek law applies only if:

a. These companies have their true seat in Greece, and

b. If they have been illegally founded according to the law
of their statutory seat or if they have not followed the
regulations of Law 89/1967.

[63] "Companies established in Greece under Law 89/1967 and
founded according to foreign laws are not considered to be
either silent partnerships or de facto Greek, if thevy have not
followed the Greek procedure for their foundation™ [Athens
Multimember Court of First Instance 11.428/16811].

(64] In the past, foreign companies and the Greek
authorities faced many difficulties trying to categerize foreign
companies wishing to establish in Greece under Law 2190/1920, in
terms of subjecting them to one of the legal forms of companies
stipulated by Greek Company Law. In an attempt to end such
complications, the legislator created one unigue status for ali
types of companies establishing in Greece under Law 8%/67. Thus,
the subjection of foreign companies to Greek company types
became both needless and pointless. Consequently, the Minister
of Coordination when deciding on the company's petition to
establish in Greece adopts the company's type, as it 1is
expressed in its Articles and characterized by the companvy's lex
fori.

[65] In practice, the legality of the formation and
functioning of the company is proved by a formal document from
the competent authority of the country where the company's true
seat 1is located.

From my research in the Government Gazette, wh=are the
Decisions of the competent Minister for the establishment of
foreign companies under Law 39/67 are published, I have reached
the conclusion that Greek Law does not request a document from a
specific office of the foreign country. What is required, is a
formal document from the authority responsible for the control
of the legal functioning of companies in the foreign country's
dominion, which may differ from country to country. For example,
Hong Kong companies submit a certificate from the “Company
Secretariat” [Decision IE/23636/11093], Liberian  companies
submit a document from the General Consulate of Liberia in
Greece [Decision IE/63515/11094], American companies submit a
document from the “Secretariat of Public Limited Companies” of
the state where the company is seated [Decision IE/28316/11099]
or the Minister of External Affairs of the State [Decision
IE/27749/11098]. British companies tend to submit a certificate
from the Secretary of Companies of the town where the company's
seat 1is located ("Conarpo Limited” submitted this document from
the Secretary of Companies of Cardiff).
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(661 Giannitsis [op.cit., pp.59-95] notes that the
conditions for the establishment of foreign banking companies in
Greece are set by a large number of Ministerial Decisions and
special Laws. The basic regulation however, is par.l Article 15
of Law 876/1979 wunder which an Article concerning banking
companies was added in Law 89/1967. Under this Article, a
foreign company wishing to establish a branch or an agency in
Greece must take the permission of the Greek Monetary Committee,
which will determine the bank's powers, activities and
conditions of establishment. The penalty for breaking any of the
regulations of the Committee is the recall of the relevant
permission for establishment of the company in question.

The conditions for the establishment as well as the general
status of foreign insurance companies in Greece is the subject
of Chapter III, Articles 20-24 of Law 400/70, which was recently
modified by a number of Laws. This Law distinguishes between EC
companies and companies of countries which are not members of
the Community. EC companies are practically free to establish in
Greece, as soon as their legal functioning in an EC country is
proved. ©Non EC companies must take the relevant permission of
the Minister of Commerce, whose decision is published 1in the
Government Gazette.

{671 Greek commercial legal theory and legal texts
distinguish between maritime, commercial, industrial., banking
companies, insurance, technical, cooperative, investment-
portfolio companies and footbhall (soccer) public companies

limited by shares.

[{68] In order to emphasise the large variety of companies
permitted to establish in Greece under Law 89/1967., it can be
stated that before Special Laws on the estabiishment of foreign
maritime companies were passed in Greece, even maritime
companies adopted the regulation of Law 89/1967.

[69] See Rokas, Introduction to Commercial Law, (1970,

Sakkoulas, Athens), p.3.
Article 4 of the Proposal for the Greek Commercial Code

{which has not been passed yet) regulates: "Commercial are all
financial activities, whose subject is the production,
modification and the disposition of goods or services ... credit

or navigation.”

[70] Kotsiris [Greek Company Law (1989, Sakkoulas, Athens),
p.35] refers to the substantive criterion for the classification
of companies and notes:"...0n the substantive criterion of the
"object” of the association one classifies companies in a broad
sense, as commercial or civil companies. Commercial companies -
are those which have as an object a "commercial undertaking”.
Companies formed to engage in “"commercial acts” or “commercial
activities” such as business are considered as commercial under
art.l of Greek Commercial Code. "Commercial acts” or “commercial
activities” are defined restrictively by law in art.2 and 3 of
Roval Decree of 1835. Commercial companies, designated as such
in a broad sense because of their object, are the general
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partnership, the limited partnership by shares, the silent
partnership and the joint ship-ownership. Civil companies carry
on a civil object, such as farming, home leasing and buving and
selling land.”

{711 M.C.T. FOOTWEAR COMPANY LIMITED seated in Hong Kong
and established in Greece under Law 8%/67 is a commercial
company, whose activity  is "general commerce, <construction,

export, import, purchase, sale and negotiation of commercial
materials, products of every kind an every place of the
world...” [Ministerial Decision IE/23636/11093 of February
1991].

GAS AND PETROLEUM LIMITED seated in Liberia and established
in Greece under Law 89/67 is a commercial company, whose main
activity 1s the international trade of marine lubricants [Mini-
sterial! Decision IE/63515/11094 of February 1991].

MIPSO TRADING COMPANY LIMITED i1s a commercial company
seated in Cyprus, whose activity is "general trade” [Ministerial
Decision IE/29545/11097 of May 19911].

(721 Council of the State 1147/1984 offers the
determination of the 1industrial enterprise as follows:
"...According to these Laws, industrial is an enterprise, that
using a large amount of capitals,specialized machinery and staff
and elaborating natural or other materials, either produces new
products or improves the already existing ones by improving
their quality and with the aim to offer them to further
industrialization.”

{73] SERVICE-MASTER MIDDLE EAST L.T.D. seated in the State
of New Jersevy in the U.S.A. and established in Greece under Law
89/67 is an industrial company, whose activity is “cleaning
houses, offices, hospitals and factories, as well as construc-
ting, maintaining, functioning, repairing, distributing and
storing machinery and other objects of the health sector.”
[Ministerial Decision IE/28316/11099 of May 19911].

CONARPO LIMITED seated in Britain (Cardiff) and established
in Greece under Law 89/67 is a company mainly occupied in oil
industry [Ministerial Decision IE/29303/11100 of May 195911].

DAR AL RIYADH INT'L, LIMITED seated in the British Virgin
Islands and established in Greece under Law 89/67 1is an
industrial company, whose activity 1is the <construction of
University campuses, hospitals, railway stations and other
public buildings [Ministerial Decision IE/52175/11095 of March
19911].

{741 An Opinion of the Legal Council of the Ministry of
National Economy 255/1983 on the westablishment of foreign
technical companies is quite interesting for this analysis, as
its regulations may be applicable here with an analogous
interpretation. This decision notes: "...The characterization of
the enterprise as technical derives from the document of its
formation. Its activity may be proved with every legal mean,
since the <crucial point for the application of the law is the
activity of the enterprise as technical.” Moreover, "...the
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activity of the company at its seat must be proved before the
Minister publishes his decision.”

[75] SFM INVESTMENT AND TRADING CO. S.A. "SINTRACO" seated
in Panama and established in Greece under Law 89/67 is occcupied
in "commercial, industrial and agricultural activities”
[Ministerial Decision IE/24662/11096 of March 19%11].

CONTROL DATA MIDDLE EAST INC. seated in the State of
Minessota of the U.S.A. and established in Greece wunder Law
89/67 is occupied in research in the field of electronics and
especially the control and processing of data, trade of
computers and other relative activities [Ministerial Decision
IE/27749/11098 of May 19611].

[76] The Greek legislator wanted to prohibit any connection
{even indirect) of the company with commercial activities in
Greece. To achieve this, in the form of the Ministerial
Decisions approving the establishment of foreign companies under
Law B89/67 it is stated that every connection or parallel offer
of services from the branch itself or its foreign personnel to
other forms of establishment of the mother company in Greece is
prohibited as illegal, if the other establishment is permitted
to conduct any form of commercial activity within the boundaries
of the Greek state. The two establishments are prohibited from
having any “"relation, dependence or cocoperation, same seat or
accounting books”

{771 Giannitsis [Foreign banks in Greece, (1382, Gutemberg,
Athens), p.l106] refers to the policy of the dictatorship
concerning foreign companies as “"bridge- policy", explaining that
Greece's intention was to play the role of a bridge uniting tne
markets of the West with the ones of the Middle East.

[78] According to the text of the Law, the petition for the
company's establishment must be submitted to the Service of
Foreign Capitals of the Ministry of Coordination. This Ministry,
however,ceased to exist in 1985 and its responsibilities were
transferred to various Ministries. The Service of Foreign
Capitals was specifically transferred to the Ministry of
National Economy and as a department of this Ministry continues
to exist and function in the same way it did when Law 839/67 was
passed. Consequently, the petition of the companies must be
addressed to the Greek "Ministry of National Econcmy, Service of
Foreign Capitals”

[79]1 According to Megglidou [op.cit, p.207] this regulation
is set for the protection of the Greek State in case that the
foreign company or its personnel breaks the stipulations of the
Greek law.

[80] The amount of money stated in the bank's suretyship is
determined by Ministerial Decisions. In 1991 this amount 1is
determined to be $50,000 (USA).

[81] It must be mentioned here, that after the Prime



Minister's Decision Y 1201/5.10.90 concerning the determination
of the responsibilities of .the.Deputy Minister of National
Economy, both the Minister and the Deputy Minister of National
Economy have the authority to approve or reject the petition of
foreign companies for their establishment in Greece.

[82]1 Megglidou [op.cit., p.207] states that after the pub-
lication of the Ministerial Decision in the Government Cazette
other privileges may be attributed to specific companies after
the relevant Decision of the Minister.

{831 Decision of the Council of the State 3289/1980

regulates:”...According to the relevant stipulations, which were
passed to insure not only the safe and sure publication of the
administrative acts, but mainly the realisation of the

Constitutional principle of the clear action of the State for
the declaration of its acts to its citizens, whose legal status
they affect, the time of the publication in the Government
Gazette is considered to be not the date printed on the Gazette,
'in favour of which exists only rebuttable presumption of
authenticity, but the date, when the Gazette was really and
truly released for circulation.”

[84] The Legal Advice of the Ministry of Commerce (by
Argiropoulos St.) 1027/1983, regulates: "...the company's aim
must be an insult to the Greek public order™.

[85] Because this clause could offer the Greek authorities
an excuse, albeit lawful, for the prohibition of the
establishment of any company non grata in Greece on the grounds
that the company's objectives contradict one of the thousands of
existing Greek laws, the Athens Court of Appeal 946/71 has ruled
that the term “unlawful” in Article 33 of the Greek Civil Code
should be "strictly” interpreted.

[86] This permission must be given before the establishment
of the company's office, branch or agency.

[87] The problem becomes more complex and serious, if one
bares in mind that the category of commercial/industrial
companies under Law 89/67 is extremely broad, including all
types of companies whose activity 1is commercial, industrial or
something in between. In addition, public companies limited by
shares are financially the most powerful type of companies,
which makes them the most likely to plan supplementary
establishment outside of the state of their seat.

(881 Simandiras [General Principles of Civil Law, 3rd edi-
tion, Semivolume A, (1580, Sakkoulas, Athens), p.91] states:
" .The abolition of the law may be categorical or silent. Cate-
gorical is the abolition of the law, when the newer law includes
a special Article, which states that the older law is abolished
(or modified). Silent is the abolition of the law, when the
content of the new law indicates the will of the legislator to
abolish the previously applicable law [Plenary Supreme Court
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310/19661, or when the newer law is opposed, or incompatible to
the older one. This is the case, when the newer law regulates
the same issue either exclusively or in a way completely
different from the previous law [Supreme Court 558/19691].
However, when the newer law does not categorically abolish an
older one, the issue of the extent of the abolishment of the
older law 1is a matter of interpretation.” It should be noted
that in British law this is known as “"express  or “implied
repeal of a statute”.

{89] Georgiadis-Stathopoulos Civil Code, General Princi-
ples, (1978, Sakkoulas, Athens), pp.7-8] note: "...Newer general
law does not abolish the older but special law (lex posterior
generalis non derogat legi priori speciali). Then again, it is a
matter of interpretation whether this principle is applied in
each case or not [Supreme Court 221/48, 661/61]".

[90] The Ministerial Decisions approving the company's
establishment wunder Law 89/67 clearly prohibit not only the
direct, but also the indirect involvement either of the company
itself or its staff in any kind of commercial activity or trade
within the boundaries of the Greek state.

[91] Julian Maitland-Walker, in the Guide to EFuropean Com-
pany Laws (1993, Sweet and Maxwell, London, p.189) notes that:
"Offices operating under the status of Law 83/67 enjoy «certain
benefits, for example, they are exempted from Greek taxes, they
may keep their books in a foreign language, they may import free
of custom duties and other charges all necessary cffice
equipment and private cars of its foreign employees, who are
also entitled to obtain work permits regardless of ‘their
nationality etc”.

[92] Even 1in the periecd of the dictatorship, which was
characterized by instability and hesitation on Dbehalf of
foreigners to invest in Greece, the number of foreign companies
establishing a branch or an agency under Law §2/67 was impres-
sive. According to Megglidcu [op.cit., p.207] the financial
press estimated that many hundreds of companies had already
established in Greece by 1971.

Furthermore, from my research in the Government Gazette,
where the Ministerial Decisions approving the establishment of
companies are published, the number of foreign companies

establishing in Greece under Law 89/67 is staggering (at least
two approvals are published daily in the Issue of the Government
Gazette).

[93] For further analysis of the Greek regime on export of
capital, see chapter 3. For further analysis on the legal value
of administrative acts and their relationship with laws, see
appendix 1.

[94] Perakis [op.cit., p.442] notes that the establishment
of subsidiaries 1is regulated by article 42 of Law 2190/1920,
although the establishment of foreign companies in Greece 1is
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stipulated by article 50 of the Law. .

Pamboukis [op.cit., p.25] on the other hand considers the
acquisition of dominant influsnce over a Greek public company
limited by shares (through the acquisition of shares) by a
foreign company, as a form of establishment of the foreign com-
pany in Greece, which must be regulated by article 50.

{95] See Rokas, op.cit., 1990, p.183.

[96] The last two conditions are added by Kotsiris in Greek
Company Law, (1989, Sakkoulas, Athens), p.79.

[97] This view is also supported by Mihalopoulos ["Protec-
tion of creditors of subsidiary companies”, (1981) 32 EED,
pp.33-41, 356) and Rokas, op.cit., 19%0. p.1831].

(98] See Rokas, op.cit., 1990, p.l16.

[69] See Pamboukis, Introduction of a Plc to a multi-natic-
nal group, (1989, Sakkoulas, Thessaloniki), p.25.

[100] Kiandos [(op.cit., p.51] justifies the subjection of
subsidiaries to Greek law, by noting that they are legally inde-
pendant of their parent companies. Consequently, they should be
considered (legally) Greek companies.

[101] The notary document is written by a qualified notary,
who verifies the truth of the document's content, <calls the
interested parties, reads the content of ths document to them
and (after the signing of the document) keeps the original in

his archive and has the authority to give certified copies to
all who are interested. Thus, the content of the document can
not be altered and its content and date of signing can not Dbe
argued. Although the notary must prevent the parties from making
any kind of legal errors, the parties are also represented by an
attorney.

[102] According to art.l of Legislative Decree 4014/1959,
the Greek state can be allowed to form a company by itself. How-
ever, a permitting Ministerial Decision is necessary.

[103] The company's Articles of Association include:

a. the name of the company;

b. the aim of the company;

c. its duration (prevailing view);

d. the seat of the company;

e. the amount of the share capital;

£. details on the company's shares (number, worth, type);
g. the identity of the company's founders.

[104] The extent of this control has been an issue repea-
tedly discussed both in theory and in practice. Two opinions
have been produced. It is suggested that the state administra-
tion has the power to control both the company's legality (i.e.
the completion of the legal acts required for its legal forma-
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tion), as well as its expediency (i.e. its aim and its compa-
tibility with the Greek market in general). Those opposed to the
control of the company's expediency state that the administra-
tion has no authorization to control whether the company plays a
positive role in the development of the Greek eccnomy, or its
capital is sufficient for the completion of 1its aim). They
believe, therefore, that the administration has the legal obli-
gation to give its permission for the formation of the company,
provided that the latter was legally formed.

Law 2190/1920 adopts the "mixed administrative system”,
according to which authorization is necessary for the company's
legal formation, but the administration controls only the lega-
lity of the company [Dagtoglou, Legal Tribune 1979, p.1556]. In

certain cases, however, the administration may judge on the
expediency [Rokas, 1990, p.112] of the company's statutes
(for example banks, insurance companies and real estate
agencies).

[105] If the administration rejects or refuses to answer to
the company's application, the company can appeal to the Council
of the State. According to precedents of the Council of the
State, the administration controls the formal and substantial
legality of the regulations cf the company's Articles [413/1950,
3167/19681.

[106] Even published regulations are admissible 15 days
after their publication, if third parties can prove that they
could not possibly learn about them earlier [art. 7b, par.l13].
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CHAPTER 2

FREEDOM OF ESTABLTISHMENT

Introduction

After examining the conditions for the establishment of
foreign companies in Greece, we shall now proceed to discuss the
problems of recognition and establishment under EC law.

The freedom of establishment of companies from one EC
member state to another is ekpressly dealt with by Articles
52-58 of the Treaty of Rome. The basis of the freedom of
establishment lies in Article 7 of the Treaty of Rome, which
prohibits “"any discrimination due to nationality”. It is thus
stipulated that the conditions under which a company of one EC
member state can establish in another must not differ from the
conditions imposed by the relevant national law to domestic
companies.

Equal treatment of foreign and domestic companies within
the EC 1includes not only the companies’' freedom of esta-
blishment, but also their recognition as legal entities. Indeed,
freedom of establishment of foreign companies would be
meaningless if these companies were not recognized in the host
(receiving) country. In such a case, the unrecognized company

would have the right to establish freely in another EC member

state, but this right would lack practical content, as the
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company would not have a legal personality [1], i.e. it would be
non-existent as far as the receiving country's national law was
concerned. On the other hand, if the host country is willing to
recognize legal entities as such, one has to determine the legal
system applied to the company (its lex fori) which shall also
determine the company's internal functioning and external
relations with third parties.

The aim of this chapter is to clarify the conditions for
recognition and establishment of foreign companies under EC law,
as well as to assess whether Greece {(an EC member state) has
complied with- EC legislation. In order to do so, we shalil
compare Greek law (as presented in our Chapter 1) and EC
legislative texts. This analysis is particularly germane,
because of the lack of thorough theoret{cal research in this
particular field of EC law [2], and more importantly because of
the lack of relevant precedents of the ECJ.

In view of the fact that recognition is really a prere-

Ut

quisite of the freedom of establishment, the first part of thi
chapter shall examine the present legal status for the reco-
gnition of foreign companies under EC law, whereas the second

£

part shall deal with the analysis of the freedom of

establishment itself.

RECOGNITION OF FOREIGN COMPANIES

Basic Principles on Recognition

In all EC member states prevails the theory of ipso jure
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recognition of foreign companies. Thus, the minimum requirement
in EC countries for "a company to exist and function 1is a
document of incorporation” [3].

The issue of the determination of the 1law under which
recognition 1is to be made, however, is still in debate. Within
the EC (as well as in international legal theory) there are two
theories: the theory of the siege reel and the theory of
incorporation [{4]. In order to identify, which one forms the
basis of EC legal theorv and legislation, it is essential that
we first lcocok closer at both theories in an attempt to identify
their elements (if any) in the relevant texts. The theory of
the siege ree! has already been analysed in the first chapter on
Greek law. However, we must refer to the theory as applied 1in

other EC member states.

The Theory of the Siege Reel as Applied in the EC

An overwhelming majority of continental countries adopt the
theory of the siege reel [5]1, according to which the com-
pany's lex fori is the law of the state where the company’'s seat
or main office is located. The problem arising at this point is
the determination of the company's “seat”. Several criteria have
been used, suggesting that the company's siege reel is the lo-
cation where:

a. the basic decisions on the company's operation and

functioning are reached;

b. the basic guidelines and orders for operation and
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functioning are produced [6];

c. the management of the company is located, i.e. where the
meetings of the company’'s board of directors take place, or
where the shareholders’' general meetings occur, or where the
single controlling shéreholder resides [7].

Some legal experts have attempted to produce one single
criterion, which «c¢ould successfully determine the companies’
siege reel. Commenting on the futility of such efforts, Krispis
{8] notes that the seat of the company is not a legal term, put
a question of fact. In this sense, one can not possibly produce
any single criterion. The determination of a company's seat can
be achieved only after relevant evidence, applicable only to
that particular case, is submitted to the{reépective court.

It should be mentioned, however, that very recently a new
advanced version of the theory of the siege ree! has emerged in
Frénce; the theory of the siege social. According to this
theory two criteria should apply. These are:

a. a basic criterion: the real seat; and

b. a corrective criterion: control.

Consequently, the siege social of a company is the place
where:

a. the company's administrative organs meet; and

b. all necessary decisions for the achievement of the
company's aim are taken.

Jadaud and Plaisant [9] point to an additional criterion:
that the company must also have a "financial bond”™ with the

relevant national community. The notion of the financial bond is
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also found in Article 58 of the Treaty of Rome under the term of
but lucratif.

The theory of the seat has several advantages compared to
the .other theories in private international law. According to
Boukouras it succeeds 1in distinguishing between a company's
formal and its real seat, that is between the location where a
company has registered and the place where legal, financial or
other control is exercised. By doing so, it prevents the company
from exploiting the beneficial registration regulations of one
country by formally registering there and then functioning in
another country with beneficial establishment conditions.
Essentially, it prevents a situation where a company would enjoy
the privileges of each system without being submitted to the
céunterbalancinq obligations (taxation etc.) of either of the
two [10].

However, the theory of the seat may lead to total chaos, as
it is impossible to predict either the manner of the theory's
practical appliéation or the preper interpretation of the "seat”
in each national iaw. Since no precise critericn <can be
produced, each national law may locate the company's seat in a
place different from the one selected by other national laws.
Consequently, the company may end up having several different
seats depending on the requirements of each national law.
Moreover, a company incorporated in one state and established in
another may have to comply with two different laws, the law of
the state of its incorporation and the law of the state of

reception. If the company has not complied with one of the two



-62-

laws, it would be considered non-existent in the other state.
The Theory of Incorporation

Common law legal systems adopt the theorv of incorporation,
according to which the lex fori of a legal person derives from
the law of the jurisdiction where the companvy was incorpofated.
Since the country of the companv's incorporation and the one of
its domicile are identical according to English Law [11}, this
theory 1is also known as the theory of domicile. It should be
mentioned here that the theory of domicile does not relate in
any way the domicile of the company's members (share-holders
etc.), to the domicile of the company as a legal entitv (which
determines the company's lex fori as well as the svstem applied
for the company's recognition). The theory of incorpcration also
prevails in Denmark and the Netherlands. It is applied in Greece
too, but only in limited circumstances and only if the law
expressly provides so [12].

The main advantage of the theory of incorporation {(compared
with the siege reel doctrine) lies in the precise and clear cri-
terion for determining the companies' lex fori: the law of the
country, where the company's incérporation took place. Since the
incorporation of a company takes place in one concrete location,
it can not be argued either that the 1incorporation did not
actually take place, or that it occurred in a location different
from the country 1in whose jurisdiction the company was

incorporated. Thus, the phenomenon of foreign companies being
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considered either non-existent or imperfectly founded is unknown
to legal systems applying the theory of incorporation. Moreover,
the company 1itself 1is assured about its wvalidity and legal

to

n

foundation 1in whichever <country of the world it wishe
establish. The liberalism of the theory of incorporation is
profound and it really comes as no surprise to discover that it
is applicable 1in countries with a long-standing commercial
maritime tradition, whereas the protectionist theory of the seat
is encountered in countries with a more mercantilist tradition.
The different theories, concerning the recognition of fo-
reign companies, have caused many difficulties in international
trade. The existence of two contradicting theories which may
result to a country's refusal of recognition, essentially con-
tradicts the very notion of a Common Market. For this reason,
the European countries attempted to agree on the multilateral
application of a single concrete system of recognition, first
sought in the 1956 Hague Convention on the Mutual recognition of
Companies and the 1963 Brussels Convention of Mutual Recognition

of Companies and Legal Entities.

The 1956 Hague Conference

The need for a multilateral agreement on the conditions for
recognition of foreign companies as legal entities became more
pressing after the Second World War, when commercial and

financial relationships were being rebuilt. International trade

was considered essential for the weak postwar European
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economies. It was in the first postwar session of the Hague
Conference on Private Interﬁational Law [13] in 1851 [14], that
the issue of the recognition of foreign companies, associations
and foundations as legal entities was discussed. A draft Con-
vention was adopted and finally signed in 1956. Although the
Hague Conference is not yet in force [15], the participation of
the vast majority of EC countries [16] makes a brief analysis of
its regulations note worthy, because it reilects the general
desire for non-discrimination between foreign and domestic
companies (a aesire clearly expressed in Art.7 EEC) and puts
forward the different views on the recognition of
companies (which are to be found unaltered in the 1963 European
Convention). Thé importance of the Hague Convention lies more
with the fact that relevant issues were finally put £forward,
than with the actual results of the meeting.

Foreign companies [17], associations and foundations [18)]
are recocgnized as legal entities by the contracting countries,
provided that recognition is not withheld for reasons of public
policy [Article 8] and that according to the law of their lex
fori they can have possessions, make contracts and perform other
legal acts. This provision creates the problem-of the definition
of the company's lex fori. The Convention tried to compromise
the two prevailing theories of incorporation and of the siege
reel. Thus it provided that the company's lex fori is the law of
the state where "formalities of registration and publication
have been complied with” [19], while at the same time it gave

the countries of the siege reel system the opportunity to refuse
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recognition to companies which -complyving with the text of the
Convention itself- held as their lex fori the law of the state
of their 1incorporation, even though they were reélly seated
within the state whose recognition they sought [20].

In their effort to succeed in signing a multilateral agre-
ement on the recognition of foreign companies, the signatories
of the Convention neglected to concentrate on the substance of
the problem. Thus, they only confirmed the existence of a cod-
tradiction between the two theories without proceeding to the
choice of one of the two, or the production of a compromiss
{which probably explains why the Convention was not ratified).
However, the Convention was far from useless. It was the first
international legal text reguiating the ipso jure rzacognition of
foreign companies. Moreover, it stipulated that countries
adhering the siege reel doctrine coulid not refuse to recogniz
a foreign company whose incorporation took place in a country
different from the one of the company's real headquarters,
provided that both éountries adopted the theory of incorporation
[211. Furthermofe, since the majority of EC countries had
already participated in the Hague Conference. it can be argued
that the latter facilitated agreement on the text of the 1968

Brussels Convention on the Mutual Recognition of Companies and

Legal Entities.

The EC View on Recognition

Art.220 of the Treaty of Rome imposes an obligation on EC



—66-

member states to "enter into negotiations with each other”™ in
order to secure the mutual recognition of companies, wnich some
consider a prerequisite {22] and others a course of action
[23] towards the freedom of establishment . After the failure of

the Hague Convention to meet the needs of EC member states [24].

w

further agreement on the issue of recognition of companies was
sought by the then six EC member states. This effort resulted in
the 1968 [25] Brussels “Convention of <Companies and Legal
Entities”, which, wunfortunately, is not vet ratified by the
Netherlands and 1is still not in force. In spite of the
improbability of the enforcement of the Convention in the near
future [26], an analysis of its text is necessary, fcr three
reasons. First, it illustrates the general attitude towards the
recognition of foreign companies within the EC; second, it is
the only relevant EC legislative text; and third it <can be
considered as an authentic interpretation of the wvague and
confusing Art.220 EEC.

It 1is widely accepted that the Convention basically adopts
the 1incorporation theory. However (as was the case with the
Hague Convention), possible exceptions to the appiication of the
incorporation theory lead to the possibility of the actual
abolition of this doctrine in favour of the doctrine of the
siege reel. The basic concept of the Convention lies in the
statement that all legal entities [27] are ipso jure reccgnized
within the EC, provided that (Arts.l and 2) they:

a. were formed under the regulations of either the

commercial or civil law of their lex fori;
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b. were formed under the law of any member of the EC, or,
in other words, have been inccrporated in accordance with the
laws of any member state;

c¢. are reqgistered, or have their statutory seat anywhere
within the EC;

d. are entitled to legal rights and subjecf to legal
obligations according to their lex fori; however, according to
Art.8 {28], thev are not required to have lega! personality;

e. aim to exercise economic activity normally in exchange
for renumeration within the EC [29].

Three exceptions to the abova general rules are provided by
the Convention. The first two lead to the applicaticen of the
theory of the siege reel, whersas the third exception refers to

also met in the

w

the wusual notion of "public policy”™, which i
Treaty of Rome and the Hague Conferaence, although wunder dif-
ferent terminology. The exceptions to the rules are:

a. the ipso jure_recognition of legal =entities can be
refused on the basis that the relevant entity's siege reel is
located outside of the Convention's territorial field of appli-
cation and it has no genuine link [30] with the sconomy of one
of the EC member states (Art.3); the definition of the company's
real seat is provided in Art.5, which determines it as the
location of the person’'s central administration;

b. the ipso Jjure recognition may also be refused 1in the
event that the real seat of the legal entity is located in the

state, from which recognition is sought; in this <case, the

respective authorities are obliged to offer recognition, but



reserve the right to offer it under the condition of the imple-
mentation of national mandatory [31]1 provisions [32] by the
interested legal entities (Arts.4);

2. the regulations of the Brussels Convention may not apply
in the event that the respective state's ordre public [331 is
harmed (Arts.9 and 10).

At this point it may be noted that the first exception to
the theory of incorporation is phrased in such a vague and gene-
ral manner that certain legal experts believe that "it leaves
very little room to the theory of incorporation” [34}. Moreover,
the second exception actually regulates the duality of the
company's lex fori, since the company under recognition is
compelled to submit to the obligaticns impocsed by tne law of the
state of its incorporation, and by the mandatory provisions cof
the host state. As Stein notes, this duality forces the company
to transfer its seat to the country whers it was
incorporated [35].

The effect of the national law of the host country is very
important. Apart from awarding the company -in a general and
theoretical way- the right to exercise commercial activity in
the state of reception, the recognition of a company also deter-
mines the extent and the limits to its rights and powers (within
the boundaries of the host country). According to Arts.6, 7 and
8 of the Convention it is the company's lex fori (that 1s, the
law of incorporation or of the siege ree!), which determines its
capacity. The host country may deny the company specific rights

(granted by the company's lex fori) that are not accorded to
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domestic companies of a corresponding type [36]. However, it can
only do so provided that this denial is not a wviolation of
private international law [37] and that this act does not
diminish the company's capacity to have rights and obligations
to enter into contracts or to undertake other legal acts, and to
take part in legal proceedings (Art.7). Such d=anial, however,
may not be used by the companies accorded reccgnition as &
defence in law; this right is reserved to domsstic companies
only [{38]. Moreover, it is stated that the capacity, rights and
powers of the company awarded by the Convanticn may not be
denied ({(either wholly or partially) solely &bscause o
company's lack of personality according to its iex fori (Art.8).

Arts.6-8 provide us with another demonstration of the
efforts of all signatories towards a comprcmise doctrin= on

recognition. However, due to the reluctance c¢f <the partici-
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pating states to concede parts ¢f their sovereign
the imposition of national mandatory rules applicable to Dboth
domestic as well as foreign companies), the product o¢f these

efforts is a rather vague legislative text full of contradictory

(M

requlations. Once again, there are so many extzsnsiwva exceptions
to the general rules that the basic provision is practically
undermined. This 1is hardly the way to promote the freedom of
establishment of companies.

Although the Convention's failure to meet the needs of EC

member states concerning the recognition of foreign companies as

legal entities is unanimously accepted, it can be argued that,

as the Convention was the first of its kind within the EC, it




was an important step towards the adoption of common legislative
measures in the field of mutual recognition of companies.
However, an optimistic view may be that due to the
£ -~

continuing harmonization of company law, the need for the

Convention "may perhaps have been lessened” [39].

Conformity of Greek law with Brussels Convention

After the brief analysis of EC legislative proposals

f 4

concerning the recogniiion of foreign companies, we shall
proceed to compare Greek and EC law, in an attempt to assess,
whether Greece {a case study) 1is willing to adopt EC
regulations.

At first glance, a compariscon between EC and Greek law
seems pointless, because while Greek law has decidsd upon the

underlying doctrine to be used for the recognition of <foreign

companies (siege reel), EC law has not.

8%}

Although this is true as far as the general presvaili

jo
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doctrine is concerned, it should also be noted that E
requlations on certain particular issues are quite clear. Ironic
as it may seem, EC member states did not manage to agree on the
general doctrine to be wused for the determination of the
company's lex fori, but they have produced several stipulations
on particular aspects of recognition. Thus, the only way to
judge whether Greece has adopted (or if Greece is willing to
adopt) EC law on recognition, is to concentrate on these parti-

cular aspects, without limiting our analysis to the evaluation
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of compatibility.

As far as the similarities between Greek and EC law are
concerned, it has become clear that Greece adopts the theory of
ipso jure recognition, which is unanimously adopted by EC law.
The adoption of the siege reel theory can not be Jjudged as
Greece's reluctance to adopt the theory of incorporation stipu-
lated in Art.l of the Convention, because (as noted 1in the
analysis of the EC view) Arts.2, 3 and 4 of the Brussels
Convention introduce so many exceptions to the incorporation
doctrine, that they indirectly nuilify its implementation. It is

worth noting that in an effort to diminish the disadvantag of

(M

the siege reel dogtrine the Greek legislator has produced a
combination of criteria. One of these is the notion of control,
common to Article 52 EEC (concerning both recognition as well as
establishment). An additional similarity between Greek and EC
law concerns the effects of recogniticon, as both laws confer
upon the recognized companies the same powers awarded to them by
their lex fori. Greece has adopted the same reservation clauses
found 1in the Convention, that is, international law regulations
and domestic order public.

However, Greek and EC legislation differ on the issue of
the status of companies incorporated abroad which have their
true seat in Greece. Under Art.4 of the Brussels Convention,
these companies should be fecognized after the imposition of
certain mandatory provisions by the host country, whereas 1in

Creece they are considered to be Greek companies with the same

legal rights and obligations as companies registered in Greece
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[40]. A second difference concerns the status of companies which
were not legally formed according to their lex fori, vyet
function legally 1in Greece. Although the Brussels Convention
neglects to tackle this issue, the implication is that since
these companies are invalid according to their Iex fori, they
should also be considered invalid by the host country, on the
grounds that the host country must award the companies under
recognition the same powers awarded by the company’'s lex
fori. In Greece, however, the prevailing theory awards such
companies all legal rights, at least for the period of their
functioning 1in Greece. The third variation between the two laws
lies in the fact that the Convention is applicable within the
EC, whereas Greek law does not really distiﬁéuish between EC and
non-EC companies.

To conclude, it can be stated that Greek law is compatibil=
with EC regulations on the recognition of companies from other
EC member states. However, this is not a direct result of

Greece's membership of the EC, because the relevant GCreek

-

legislation was passed well before Greece entered the EC.
Furthermore, Greece has not signed the Brussels Convention. This
adaptability is probably due to the fact that the Brussels Con-
vention is really a written report of the prevailing interna-
tional law and Greece (in its effort to lure foreign companies
within its dominion) has always been ready to keep up with
relevant international legal principles. In order to verify this
Qiew, however, an analysis of the compatibility of Greek and EC

law on the establishment of companies is also necessary.



ESTABLISHMENT WITHIN THE EC

Definition of Secendary Establishment

One aspect of recognition of foreign companies 1is their
permanent establishment abroad. The freedom of establishment of
foreign legal entities is not synonymous with their recognition

£

in a foreign state. Indeed, a state can recognize a foreign

legal entity as such, but set limitations or prohibit its

11
(@)

establishment or functioning within its bcundaries. Thus,
legislation may impose the ipso jure fecognition of companies,
but prohibit the unhindered establishmgnt of the recognized
companies within 1its boundaries. Our analysis shall deal with
basic EC legislation on the establishment of companies and its
comparison with the relevant Greek laws.

reedom of establishment within the EC is regulated by
Arts.52-58 of the Treaty of Rome, according to which the restri-
ctions set by national laws for the establishment cf companies
owned and/or controlled by companies or persons from other
member states must be abolished [41]. This 1is <clearly an
expression of the basic non-discrimination principle of Art.7
which is considered lex generalis compared to Art.52 [42].

Before analysing the content of the freedom of establish-
ment, we shall discuss its meaning and legal nature, as sug-
gested by legal tﬁeory, since the Treaty of Rome does not offer

an authoritative interpretation of the term.

As far as Art.52 of the Treaty of Rome is concerned (431,
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legal or natural persons, beneficiaries of the freedom of esta-
blishment within the EC, with the ability to conduct business on
their own are considered to be éstablished,'when by commercial-
ly conducting an independent and profit-aiming activity 1in a
fixed base or bases [44] they:

a. are settled in a material arrangement or have a “steady
and permanent residence” [45] in the host country; and [46]

b. their financial activity is integrated in the financial
life of the receiving country.

The nature of the freedom of establishment in A&rticl

[
n

52-58 of the Treaty of Rome is still in debate. The use of dif-
ferent terms in the text of the Treaty as translated in each of-
ficial language [47] leads to different interpretations. Three
basic [48] theories have been produced for the determination of
the nature of the freedom of establishment:

a. it is a personal right [49];

b. it is a Programmsatz, i.e. a general guideline [501; and

c. it is a basic freedom of EC law [51].

The practical significance of this debate lies in the fact
that the first two theories relate the implementation of Article
52 in practice by further express regulation of its content and
the penalties for its wviolation by the EC or national
authorities. On the contrary, in the case of the third theory
(which prevails in Greece [52]) Art.52 must be implemented even
if no relevant specific provisions are made. The third theory
takes into account the teleological interpretation of the legal

text (whose aim, is clearly the direct abolition of all discri-
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minations), as well as the fact that in practice no specific
regulations on the freedom of establishment have been passed so
far. This theory is also supported by the direct effect of
Art.52 which is considered to be self-sufficient and self
executing [53]. It should be noted, however, that the Commission
in its written observations in case 107/83 stated that ths
freedom of establishment is "a fundamental right which exists
regardless of whether the difectives provided for by Art.57 of
the EREC Treaty have been adopted” [54]. This declaration leads
to the view that, within the EC, the freedom of establishment is
neither a "right” nor a "freedom” in the classicali sense which
national Civil Laws attach to this notion. Rather, the freedom
of establishment must be considered as a particular kind of
"European legal right” which 1is to be applied even 1if no
relevant specific regulations on its imposition are passed.

The freedom of establishment in its commercial! aspect [55]
may take the form of a primary or secondary establishment. The
primary establishment takes place, when (through the purchase,
foundation, formation, re-opening, administration or transfer of
an industrial unit, a commercial base or an agricultural pro-
ductive activity) the main administrative centre or registered
office of the legal entity is transferred from one country to
another, 1i.e. from the country of origin to the host country.
The secondary establishment takes place, when the legal entity
retains its home office in one country and establishes a form
"of financial activity dependent from the main 6ffice" in

another [561. Secondary establishment will be the subject of our



analysis, because it involves the formation 6f branches,
agencies, offices and subsidiaries.

In EC law, the office or agency is a secondary establish-
ment without separate legal personality; it is exploited by an
agent or a mandataire and deals with the sales, correspondence
with third parties interested in doing business with the parent
company, as well as relevant administrative functions. The
branch -defined as a secondary establishment without legal
personality whose proprietor is the parent company- has more
independence from the main office and can form agencies. The
subsidiary of a foreign company is a separate legal entity, set
up under the law of the host country (at least in countries
following the siege reel doctrine) f57], controlled by the
foreign company through ownership of a substantial part of its
capital, or of the whole company (in jurisdictions where cne-man

companies are legal). Although no official definitions of th

(]

pote

above terms have as yet been established, the ECJ [58] definad
the subsidiary, agency or any other establishment as operational
centres with the power, authority and means to conduct business
with third parties, which, assuming the 1link of these

&

establishments with the parent company and not being able to
enter into negotiations or contracts with the foreign company
itself, prefer to deal with its extension, i.e. with its agency,
branch, office [59] or subsidiary [60].

After analysing the content of the freedom of establishment

we shall determine the legal entities which may benefit from the

freedom of establishment.
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Ratione Personae Application of the Freedom of Establishment

According to par.l Art.58 EEC foreign ccmpanies or firms
(English version) associations (French version) or Gesellschaft-
en (German version) enjoy the same privileges as natural persons
(Arts.52-58). Ratione personae the above terms include “compa-
nies constituted under civil or ccmmercial law, including coope-
rative societies, and other legal persons governed by public or
private law, save for those which are non-profit making”. The
aim of the legislator is clearly to include as many forms of
legal entities as possible [61]. Since public companies limited
by shares (which are the type of companies examined for the
purpose of this thesis) are undoubtedly [62] within the scope
of Art.58, further analysis of the beneficiaries of the freedom
e the

of establishment is unnecessary. However, we must determi

®
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conditions under which foreign public companies limited by
shares may form a secondary establishment in other countries of
the EC. They include the following [63]:

a. the company must be profit-aiming;

b. the company must be formed under the law of a member
state and have its registered office, central administration or
principal place of business within the EC; and

c. the company should have an effective and continuous link
with the economy of a member-state.

The first condition has lead to much debate, since the

meaning of the term “profit-making”™ 1is not <clear. The
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determination of "profit-aiming” companies has theoretical and
practical interest as a strict interpretation would exclude from
the application of the freedom of establishment nationalized
enterprises which make profit without having this aim, unions
which wunder some national laws can not conduct financial
activity, or even companies dealing with financial activities
but not making profit [64]. Since the aim of the legislator was
clearly to include in Article 58 as many tvpes of legal entities
as possible, the term profit-aiming should have a broad meaning.
According to Wooldridge [65], the phrase profit-making means
that “"they have as their object, under their constitutions, the
making of profit, whether they actually succeed in making one or
not”. Thus, only organizations whose objéctives are gratuitous,
i.e. organizations with humanistic, religious, or cultural aims
as well as public law organizations dealing with activities
different from the aims of the Treaty, are excluded.

As far as public companies limited by shages are concerned,
this first conditicn seems meaningless, because in the majority
of EC member states, one of the basic elements that characterise
this type of company is the pursuit of profit [66]. However, the
failure of the legislator to avoid the use of a clearer term
should be noted. Instead of referring to the types of companies
which aim to profit (which vary according to different legal
systems), the legislator could easily have delineated the scope
of the freedom of establishment provisions by reference to legal
entities' participating in financial and commercial activity.

The second condition imposed by Article 58 of the Treaty of
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Rome can be analysed in two elements [67]:

1. the company must be formed under the law of an EC member
state; and

2. the company's registered office, central administration
or principal place éf business [68] must be located in the EC.

It 1is clear that these two conditions refer to the compa-

any's lex fori. The Treaty (applying the non-discrimination

principle) rejects [69] the theory of ccntrol (according to
which the company's lex fori derives from the law of the
naticnality of its members), but at thz same time it avoids the

choice between one of the two prevailing international legal
theories, i.e. incorporation and siege ree! [70], in an attempt
to avoid problems in the application of Art.5¢€ by those EC
member-states which follow another system for the determination
of the lex fori). In fact, as Goldmann puts it, the Treaty
chooses the most liberal solution, since it "enables companies
that have a mere legal tie within the Community”™ to enjoy the
privilege of free establishment [71].

The ECJ has held with regard to companies that "it is their
prescribed seat or registered office that serves as the connec-
ting factor with the legal system of a particular state”. Thus,
the company must be regarded as established in a member state
"if its central administration is situated in a member state,
its main establishment is situated in a member state”. However,
it is stated that "in the absence of either of the above liﬂks",

the activity of the company must “show a real and continuous

link with the economy of a member state” [72]. These Decisions
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introduce us to the third condition for the establishment of
legal persons within the Community, i.e. the effective and con-
tinuous link with the economy of a member-state {73]. A ‘"real
economic 1link" is evidenced by either the amount of gross busi-
ness done within the Community or by the permanent nature of the
investments within the Community [74]. A "continuous link” is to
be viewed as "the oppcsite of occasional” [75] and is defined as
“a history of commerce or production” in one of the EC member-
states [76]1. To «conclude, it can be stated that the General
Program requires a real and continucus link with the economy of
a member-state, which exists when the company “already maintains
a secondary establishment within the Community” or when the

Common Market is the company's “primary field of action” [77].

The issue of EC subsidiaries of non-EC parent companies

The third condition -imposed by The General Program on the
Suppression of Restrictions on the Freedom of Establishment of
18 December 1961 [JO 1962, pp.32-62]- has been criticised (781
as giving the benefit of freedom of establishment to subsidia-
ries of non-EC companies with a registered office within the EC.
Thus a situation has developed where a non-EC company can
maintain a fictitious, non-productive office within the EC and
demand to import in terms of taxzes and dumping [79] regulations
its non-EC products under the same conditions stipulated for EC
products [80]. Although in the past and especially in Greece the

danger of third countries penetrating the Common Market through
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the formation of subsidiaries within the EC seemed only
theoretical [81]. It was commonly believed that the demand of an
efficient economic link of the company with the economy of an EC
member-state would diminish all possibilities of circumvention
[(82]. Maestripieri [83] notes that "what really counts is that
the company should belong to the economic life of the Community.
Furthermore it is almost impossible to discover who is really in
control of the companv’”.

Despite the application of the third ceorrective criterion,
and following the sign;ng of the GATT agreements by the EC,
companies from third countries were still able to penstrate the
EC market by establishing European subsidiaries. Fcr member
states with traditionally protective economic regimes, such as
France and 1Italy [84], this was a blatant circumvention of EC
legislation on freedom of establishment. For cther member states
such as Britain and Eire, which had more liberal economic regime
[85] (and enjoved mcre benefits from this develeopment as many US
and Japanese subsidiaries established there) the prevention of
European subsidiaries from freely circulating their products in
the EC contradicted the freedom of establishment.

Despite British opposition, the "protectionist”™ majority
within the EC pressed on to establish a fourth criterion based
on local content [88], which in 1988 with the "Nissan case” [87]
triggered a controversy within the EC concerning the extent of
local <content. Based on the regulations of the Kyoto Convention

[88], the EC has passed Regulation 2423/88 [89] (widely known as

"anti-screwdriver” regulation) according to which a product is



-82-~

not subject to dumping penalties (that is, it 1is considered
European), if at least 50% [90) of its value (i.e. of its parts
or materials [91] etc.) originate from EC member states [92].
This Regulation has led to numerous debates between EC and third
countries, centering both on the method of determination of the
percentage of local content [93] and on the legality of such
discrimination [94] in view of GATT regulations [95]. Although
this debate has not been resolved, the Community has proceeded
to draft "rules of origin® for specific categories of
products [96].

Consegquently, it can be stated that companies wishing to
benefit from the freedom of establishment must also fulfil a
fourth condition set indirectly by EC secondary legislation,
i.e. they must manufacture their products according to the
"rules of origin” or the special antidumping regulations of the
EC [97]. In terms of the legality of local content requirements,
it must be stated that GATT does not cblige the Community to
treat third countries equally to its members [98]. Moreover,
circumventions of the freedom of establishment (initially meant
to apply to companies with an effective and continuous link to
the economy of one of the member states, which is hardly the
case with companies with merely an assembly unit within the
Community) can not be legalized by any kind of international
treaty. In terms of expediency, the prevention of non-EC
companies from establishing fn Europe is a conservative measure,
which only helps widen the gap between EC, U.S. and Japanese

manufacturers [99]. Thus, the EC must limit the local content
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requirements to a percentage economically suitable for creating
the necessary, effective link between the subsidiary and the
econohy of its receiving state. It should be noted that an

intra-EC agreement on the issue must be achieved as soon as

]

possible, because the circulation of a product within one EC

t

member state automatically leads to its free circulation in all

EC member states [100].

Territorial Scope of the Freedom of Establishment

1

The territorial limits of the freedom cf establishment are
set by Article 227 of the Treaty of Rome, which determines the
rationae loci implementation of the Treaty in general. Since
Article 58(1l) relates the companies' free establishment with a
statutory seat or their centre of adminiétration within one of
the countries of the Community, the determination of these
countries becomes necessary. The Trezaty {(and conseguently the
freedom of establishment) applies to the twelve member states of
the EC [101]l. Under Arts.227, 132 (3) and 121 (1), the Treaty
also applies to countries and territories with a special
relationship with France [102], Italy and The Netherlands. This
category 1includes the French Guadelup, Guiana, Martinic and
Reinon [1031].

Another issue on the rationae loci application of the fre-
edom of establishment concerns the continental shelf of EC

member states. EC officials have repeatedly insisted that the

application of the freedom of establishment should include



continental shelves, based on Art. 227 EEC. The issue is still
in debate. However, there is no doubt that companies dealing
with submarine wealth are beneficiaries of the freedom of
establishment. Moreover, the freedom of establishment “also
includes that part of the continental shelf which is controlled
by the member states” [104]. The issue is extremely interesting
in legal theory. However, it lacks practical importance in so
far as this present analysis is concerned, as Gresce tends to

reserve the exploitation of its continental shelf to governmen-

tal organizations, for obvious reascns of national security.

Conclusions

The freedom of establishment of companies within the EC is
dealt with in Arts.52-58 EEC. In order to Dbenefit from the
freedom of establishment, recognized ccmpanies must fulfil four
conditions:

1. the company must be profit-aiming;

2. the company must be formed under the law of a member
state and have its registered office, central administration, or
principal place of business within the EC;

3. the company must have an effective and continuous link
with the economy of a member state; and

4. the materials used for the company's products must have
originated in the EC in a percentage of at least 50% [105].

The analysis of the conditions set by EC law for the esta-

blishment of companies reflects a protectionist attitude, which
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contradicts the liberalism shown by the EC towards the reco-
gnition of <companies. This liberalism is only epidermic. The
ipso jure recognition of all legal entities by the legal order
of the Community is meaningless, since only a small number of
the recognized companies may benefit from the freedom of esta-
blishment. Even subsidiaries (which, having a separate legal
personality, are considered domestic companies) are not benefi-
ciaries of the freedom of establishment, unless they fulfil the
third and fourth of the criteria mentioned above. The protec-
tionism of the EC can only emanate from a false sense of short-
term domestic interest. However, it should also be noted that
extreme liberalism (allowing every company to benefit from the
freedom of establishment) would also contradict the aim of the
Treaty, which was the creation of a Common Market for its member
states only.

The problem could be solved in two different wavs. The
member states could either impose local content requirements of
a percentage stipulated for each and every product (a practice
followed by the EC at the moment) or they could produce a
general stipulation preventing any kxind of circumvention of EC
legislation. This general rule can take either the form of a
prohibitory legal stipulation [1061, or the form of a set of
criteria determining which companies can be considered European.
These criteria could refer either to the company's nationality
or to a product's European origin (in terms of a variable per-
centage of local content). The extend of local content could

help decide whether the company in question fulfils its obliga-
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tions to the Community (for example, contribution to the EC's
development and prosperity, use of EC workers in order to reduce
unemployment, productive industry units within the EC for the
benefit of the relevant EC member state etc.), so as to fairly
demand beneficiary treatment for its products. If this is the
case {(that is, if the company can demonstrate an effective and
continuous link with the Community), the company should ke
considered to benefit from the freedom of establishment. If not,

ns of the GATT on
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the company's products. It should be stated that =z
ineffective use of the first method (the imposition ¢f local

content requirements) the EC is now in the procsess o

f producing
"yules of origin”, which shall serve as general guidelines for
the characterization of a product as EC or non-EC.

This concludes our brief analysis of EC legislation con-
cerning the conditions for the establishment of public companies
limited by shares within the Community. Befores reaching a con-
clusion on the adaptability of Greex to EC law on company esta-
blishment, we must look closer to the activities permitted to
the established companies by the two legal systems. We must also
analyse the ‘limits set by Greek and EC law to the companies’

activities, as these may form additional conditions of establi-

shment .
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FOOTINOTES

- [1] Thus, an unrecognized company would be unable to rent
or buy a building, hire employees, or engage in any kind of
transactions.

[2] cCath, op.cit., p.251, mentions that "...However, it is
surprising that these and related issues have hardly ever been
approached (and then only by a few writers) -in so far as they

relate to intra-Community cross-border establishment- from the
angle of the Treaty”.

[3] See Cath, ibid, p.248.

[4] Krispis, op.cit., p.31; Wooldridge, op.cit., p.l137;
Boukouras, op.cit., pp.29-40; Cath, op.cit., pp.249-252; Jadaud
and Plaisant, op.cit., pp.39-41; Goldmann, op.cit., pp.137-190.

[5] The theory of the siege reel is widely supported in
France, Germany, Italy, Belgium, Luxembourg, and in Cyprus.

See respectively, Jadaud at Plaisant, op.cit., p.35; atiso
Supreme Court, S. 187¢.1.373; S§. 1901.1.70; Wolff, Das interna-
tionale Privatrecht Deutschlands, 1954, p.115; German Supreme
Court 1882, RGZ 7 68; 1927 RGZ 117 215; Italian Supreme Court,
in Rivista Commerciale 1938, 225; Belgian Commercial Code, Titile
IX, Art.197; Luxembourgeois Law on Commercial Companies of 10th
August 1915, art.159; and Irakleous, op.cit., p.96.

[6] These two criteria are introduced by Jadaud et Plai-
sant, op.cit., p.35.

[71 See 1904 RG DJZ 9 555; BFH NJW 1957 18%¢; RG JwWw 1204
21; BFH HFR 1965 170; the same criteria are also used by Pennin-
gton, Companies Iin the Common Market (1970, Oxez Publications,
London), pp.9%98-99; and Boukouras, op.cit., pp.32-33.

[8] op.cit., p.64.
[9] op.cit., p.34-35.

{10] See Boukouras, op.cit., p.33; and Morse, “Mutual
recognition of companies in England and the EEC" [1972] Journal
of Business Law, p.199.

{11] For an extensive analysis of the theory of incorpora-
tion, see Pennington, op.cit., p.%8; Morse, op.cit., p.196;
Boukcuras, op.cit., p.31l; also see Newby v. Van Oppen 1872, L.R.
7 Q.B.293; National Bank of Greece v. Metliss 1958 A.C.309.

It should be noted that according to British law the statu-
tory seat of a company can not be transferred elsewhere. Thus,
if a company chooses to declare in its Articles of Association
that its seat is located in England, it is to be considered as
an English company f(even 1if 1its siege reel is ~ located
elsewhere). Since the company shall then be incorporated in
England, the company's place of incorporation and its domicile
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are identical.

[12] Vrellis, op.cit., p.%9 refers to maritime companies,
as one of the few cases where Greek law applies the theory of
incorporation. A second case concerns subsidiary companies.

{13] The Hague Conference on Private International Law was
founded in 1853 on the initiative of the . Dutch Government. In
1925, it took the form of an international organization with a
permanent secretariat.

[14] Goldmann, op.cit., p.69 notes that the 1issue of
recognition of foreign legal persons as legal entities was on
the agenda of the 1923 Conference, but was not discussed.
Professor Basdevant (a French representative) suggested that the
issue ought to be discussed at the next session. The proposal
was accepted and the issue was brought up at the next session,
which took place a few decades later, in 1951.

[15] Art.l11 provides that the Convention shall come into
force once all the signatories have ratified it. Five countries
have declined to do so and the Convention still remains
unratified.

[16] The following countries participated in the relevant
session of the Hague Conference: Austria, Finland, Japan, Spain,
Great Britain, 1Italy, France, Luxembcurg, Portugal and the
Netherlands. Yugoslavia sent an observer.

{171 According to Goldmann f{op.cit, p.70] the Conference is
applicable exclusively to private companies.

[18] Art.l provides that the Conference is applicable not
only to companies, but to associations and foundations as well.
Since the domestic law in several countries dces not consider
the foundations or associations to be legal persons, Art.S9
stipulates that each country may limit the Convention's field of.
application. It should be noted that although France had some
objections concerning the recognition of foreign foundations, it
did not use the limiting power offered by Art.$. As far as
companies are concerned, no disagreements did appear.

[19] Art.l of the Convention provides that the legal perso-
nality acquired by a company, association or foundation by
virtue of the law of the contracting state where the formalities
of registration and publication have been complied with {and
where) it has its statutory office, shall be recognized as of
right in the other contracting states.

[20] Art.2 of the Convention states that “personality
acquired under the provisions of Article 1 nead not be
recognized in another contracting state whose law takes the real
headquarters into <consideration, 1if these are considered as
being on its territory”.
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[21] Goldmann, op.cit., p.72 notes that: "Thus, the upshot
is that only if a company set up in one country has its real
headgquarters in another country which itself adopts the system
of incorporation, must all contracting states (including those
which take the real headquarters into consideration recognize
it".

[22] Boukouras, op.cit., pp.43-44 adopts the view of Wyatt
and Dashwood, who noted that the refusal for recognition of a
company could lead to the refusal of the companvy's right of
establishment within the EC. He also states that Art.58 of the
Treaty indirectly regulates the members’'obligation to recognize
foreign companies as legal entities, since without recognition
the content of the freedom of establishment would be
"deceptive”.

{23] Lipstein, op.cit., p.248 states that the Tr
aim {which 1is the free movement of persons within t
only be accomplished through two courses of action:
a.the recognition of foreign companies; or
b. the adoption of a common system of Company Law.

ea
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[24] Goldmann and Lyon-Caen, op.cit., p.1%92, note that thne
Hague Conference -apart from the fact that it was noct in force-
did not cover the needs of EC member states, because it left
room for non-recognition of companies from the countries
following the doctrine of the siege reel. On the contrary, Arts.
52-58 of the Treaty of Rome on the freedom of establishment
determined the matter in such an abstract way, that the
recognition of companies from all EC member states was far from
certain.

[25] Preparations for the Convention began in June 1682,
The final text was laid open for signature on January, 20 1565,
at Strasbourg and was finally signed in Brussels on Februzry,
29, 1968. However, it is not yet in force due to the Nether-

lands' refusal to proceed with its ratification.

[26] Wooldridge, op.cit., p.135, notes that it Tappears
highly wunlikely” that the Convention will come into force.
Because "of the prolonged failure” failure of the Netherlands to
ratify the Convention and the Additional Protoceol of 1971
conferring Jjurisdiction to the European Court of Justice, and
"of the doubts of the new members, which undertook to accecde to
the Convention's Art.3 of the respective Acts of Association ard
to negotiate modifications necessary for this purpose”, it
appears quite likely that the Convention will never come into
force.

[27] Since the Convention undoubtedly applies to public
companies limited by shares (which are the subject of this
analysis) there is really no point in analysing the Convention's
field of application. However, a brief reference to legal
entities benefiting from the Convention is noteworthy. It |is
accepted that the Convention applies to civil and commercial law
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companies (Article 1) and public organizations with profit-
making object. See Goldmann, op.cit., p.74.

{28] According to Lipstein, The law of the EEC (1974, But-
terworths, London), p.250, Art.8 aims to expressly include in
the Convention's field of application the German Offene Gesell-
schaft and the British partnership (both of which dc have rights
and obligations, but do not possess a legal personality under
their lex fori).

[29] See Roblot Traite elementaire de droit commercial
(1984, Paris), p.1135; and Cath, op.cit., p.252.

It should be noted that according to Lipstein, op.cit.,
p.250, the Convention applies to legal entities which "normally”
aim to make a profit. Since the Treaty of Rome expressly
excludes entities without a but lucratif from the application of
Art.52 EEC, there appears to be a problem concerning the
relationship between the two legal texts. If the term "normally”
is considered to be a real criterion, then both provisions apply
to the same range of activities: Art.58 excludes all non-profit-
making entities, while the Convention includes these entities,
if they can operate with the aim of making a profit. 1If,
however, this <criterion is a legal one, then the Convention's
field of application is really wider that the Treaty's.

It should be noted, however, that public companies limited
by shares always aim to make profit {(at least under Greek law)
which makes the problem mentioned above insignificant for this
analysis.

[30] The issue of the interpretation of the "genuine link”
is still debatable. According to Stein, op.cit., p.397, note 202
this term 1is wvague and unclear, but was included to prevent
companies from non-EC countries from demanding recognition on
the grounds of possessing "a P.0O. Box within the Community”.

This term shall be the subject of further analysis in the
second part of this chapter, in reference to Art.58 EEC.

{31] Morse [op.cit., pp. 202-203])] notes that Art.5 "repre-
sents the major consession to the real seat theory of recogni-
tion”. He then 1interprets the "mandateory rules”™ as: "...all
those provisions in the Companies and other acts and decisions
of the courts by which English companies are bound™.

According to Boukouras, op.cit., p.51!, if the Conventicn is
ratified, the ECJ shall have to interpret these “mandatory
rules”.

{32] Lipstein, op.cit., p.251 and Boukouras, op.cit., p.53,
state that non-mandatory rules are applied only if:
a. there 1is no contradicting provision in the companies’
Articles of Association (Art.4, par.2.i);
' b. if the company can prove that it has operated for a
substantial period of time within the state of its incorporation
(Art.4, par.2.1ii).

[33] The ordre public or "public policy” of the host state
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may be an obstacle to recognition of a legal entity within the
EC. However, due to the vagueness of this provision, Arts.9 and
10 also delineate the application of "public policy”. Public
policy must therefore be interpreted within the meaning of
private international law. This view is supported by Lipstein,
op.cit., p.253; Boukouras, op.cit., p.58; Goldmann, op.cit.,
p.76; Morse, op.cit., p.202; Goldmann & Lyon-Caen, op.cit.,
p.200; Wooldridge, op.cit., p.140.

It is argued that such a justification for exclusion
applies only in the following cases:

a. the one-man company;

b. rules contradicting the regulations of the EC Treaties;

c. companies or other entities, whose aim is bslieved to be
other than profit-making, for example political or propagandist;

d. companies whose object, aim or activity may harm the
host states' public health, morality or other vital interests.

For further analysis of these three elements, see Coidmann,
op.cit., p.76; Goldmann and Lyon-Caen, op.cit., p.200.

[34] See Cath, op.cit., p.

)

A
53
(o

[35] See Stein, Harmonization of ~European Company Law
{1971, Bobbs and Merril, U.K.), p.411-412.

[36]1] Cath, op.cit., p.252, notes that Art.7 must bes consi-
dered as another exception to the general prevalence rule of the
incorporation theory.

[37)Y Lipstein, op.cit., p.252, notes that Art.7 is clearly
an extension of Art.4.

[38] Cath, op.cit., p.253 notes: "Here again, the classical
argument in favour of the siege ree! has crept in, i.e. that do-
mestic companies should not be discriminated vis-a-vis foreign
companies, subject to more lenient laws in relation to stricter
domestic rules’”.

Boukouras, op.cit., p.55 adds that in this manner foreign
companies are denied rights that are conferred upon them by the
law of their Iex fori, but which are alsc denied to domestic
companies of the host state; thus, foreign companies cannot be
considered privileged vis-a-vis domestic companies.

[39] See Wooldridge, op.cit., p. 134; Papagiannindis-Chris-
togiannopoulos, Clarification of the Treaty of Rome (1981, Sak-
koulas, Athens), p.558.

[40] The mandatory provisions implemented under Article ¢
for these companies are not identical to the obligations applied
to domestic companies. If this was the case, Article 4 of the
Convention would abolish the general recognition rule, which is
clearly not the wish of EC member states.

[41] See cases 107/83 Klopp [1984]1 ECR 2971; [1985] 1 CMLR
99; 270/83 Commission v French Republic [1986] ECR 273; [1987] 1
CMLR 401; 197/84 Steinhauser [1985] ECR 1819; ([1986] 1 CMLR 53;
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221/85 Commission v Belgium [1987] ECR 719; [1988] 1 CMLR 151.

annopoulos, op.cit., p.137
]

[42] See Papagiannidis-Christog ,
7 ECR 1091; [19771 2 CMLR

and ECJ 90/76 Van Ameyde v UCI [19
478.

7

The fact that the freedom of establishment must be viewed
as an aspect of the non-discrimination principle 1is .also
suggested by Strauss, European reckoning, the six and Britain's
future (1962, George Allen and Unwin Ltd, London), p.37; Alexiou
EC, Critical analysis (Sakkoulas, Athens), p.372; Bournous Free-
dom of establishment of enterprises and banks within the EC
(1981, Sakkoulas, Athens) pp.27-30], as well as Boukouras,
op.cit., p.71.

[43] This definition is a synthesis of relevant elements
found in Bournous, op.cit., p.40; Alexiou, op.cit., p.371; Maes-
trepieri, "Freedom of establishment and freedom to supply servi-
ces” (1973) 10 CMLR p.150; Boukouras, op.cit., p.71; and Burrows
Free movement in European Community Law (1937, Clarendon Press,
Oxford), p.186.

[44] Clarotti, op.cit., ©p.203, refers to the case of
branches on wheels in the form of convertad buses, noting that:
"...when one of these vehicles crosses the frontier and opens
its doors for Dbusiness in another member-state, is it then
established? My view would be that it was established, at least
so long as it made stops at regular times at a given place cr
places”.

It should also be noted at this point that the permanence
of the base set up in other member states is the element which
distinguishes between the freedom of establishment and the
freedom to provide services. See FG Jacobs, "The basic freedcms
of the EEC Treaty and Company Law”™, 13 (1992) Th= Cocmpany
Lawyer, ©p.4, who notes that "there is obviously a wvery fine
distinction between the freedom of establishment and the freedom
to provide services, depending essentially on the permanence of
any base set up in another member state. In other circumstances,
the freedom to provide services may involve no presence at all
in the host state”.

[45] See Maestrepieri, op.cit., p.150; Bournous, op.cit.,
p.40; Directive 65/1/EEC, 7 Dec. 14, 1964, third paragraph of
the preamblel, where they intend to stay for an “indefinite”
period of time; also see Boukouras, op.cit., p.71.

[46] Burrows, op.cit., pp.186-137 notes that the permanence
of the arrangement, where a legal or natural person is settled,
cannot be a satisfactory criterion for its establishment. “Nor
does it seem right in principle to regard only what is permanent
as a form of establishment, and only what is ephemeral as a form
of services”.

[47] The English text uses the term "freedom of establish-
hment”. So does the German (Niederlassungsfreiheit) and the
Greek text (eleftheria egatastaseos). On the contrary, the Ita-
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lian, French and Dutch texts use the term "right”™ (droit d’etab-
lissememnt, diritto di stabilimento, recht van vestiging).

[48] According to Smit and Herzog, op.cit., ©p.537, the
Treaty rejects two other techniques, the reciprocity rule and
the most-favoured-nation clause.

[49] This view is supported by Parry and Hardy (as reported
by Boukouras, op.cit., p.70); Everling, Das Niederlassungsfrei-
heit in GM (1963, Berlin-Frankfurt), p.15; Cassese, "Il diritto
di stabilimento nel trattato insitutivo della CEE", [1959] RTDP,
p-316; Arduini, "Limiti deriventi del trattato CEE agli ordina-
menti interni degli stati membri”, [1961] RDE, p.277; van Cerven
Le droit d'etablissement et la libre prestation des services,
({1969, Bruxelles); Claroti, op.cit., p.20l; Smit and Herzog, op.
cit., p.537. :

[50] This view is adopted by Baumann, "Die Harmonisierung
des Niederlassungsrecht 1in verschiedenen Staatengruppen”, 1in
Deutshe Landesreferarte zum VI. Internationalen Xongress fuer
Rechtsgleichung in Hamburg, (1962, Hamburg), p.166; Schlacnter,
"Das Recht der freien Niederlassung in CM", in Persocenlichkeits-
rechtliche Fragen des Internationalen Rechts (1962), p.6l; Kala-
vros, op.cit., 1983, p.119.

[51] See Froelich, Niederlassungsfreiheit und Freizugigkeit
in der EWG und EFTA, (1965, Zuerich) p.42; Mcehring, Aktuslle
wirkungen des EWG auf des Kartellrecht, das Niederlassungsrecht

und das Agrarrecht, (1565), p.1638.

[52] For further reference on uroeh authors supporting this
view, see Kalavros, op.cit. 1633, 120; also see Kanelopoulos,
op.cit., 1950, p.125.

[53] The direct effect of Article 52 is alsc supported by
Kalavros, op.cit., p.221; Burrows, op.cit., pp. 210-212; also
see cases 6/64 Costa v ENEL [1964] ECR 585, [1964] <CMLR 425;
2/74 Reyners v Belgian State [1974] ECR 631, [19741 2 CMLR 365;
33/74 Van Binsbergen [1974] ECR 1299, [1975] 1 CMLR 293; 48/75
Procurateur du Roi v Rover [1976] ECR 497, [1976] 2 CMLR 619;
197/84 Steinhauser [1985] ECR 1819, {19861 1 CMLR 53.

[54] See case 107/83 Klopp [19841 ECR 2971; [1985] 1 CMLR
99.

[55] It is accepted that the right of establishment has two
separate aspects, a personal and a commercial one. The personal
implies the right of setting up in a trade or profession,
whereas commercially it means the right of companies to set up
branch organizations.

[56] The elements of these definitions were found in Kalav-
ros, The right of establishment under the Treaty of Rome (1983,
Sakkoulas, Athens), p.125; Alexiou, op.cit., p.373; Egana, La
comunidad economica europea (1967, Caracas), p.89; Leleux, "The
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establishment of foreign subsidiaries in the European Community”
in Ten Years of European Integration (1968, Montreal), p.2; and
Goldmann, op.cit., p.57.

[57] Pennington, op.cit., p.110, notes that "the locally
formed subsidiary will usually have its central! direction or
siege in the country where it is formed, and unlike its foreign
parent company, Wwill be subject to the company law of that
country”.

[58] . The Court held that “"the concept of a branch, agency
or other establishment implies a place of business which has the
appearance of permanency, such as the extaension of a parent
body., has a management and is materially equipped to negotiate
business with third parties, so that the latter, although
knowing that there will if necessary be a legal link with the
parent body, the head office of which is abrecad, do not have to
deal directly with such parent body but may transact business at
the place of business constituting the extension”™. See cases

33/78; 218/86; 14/76.

it should be noted that this definition was provided to
clarify the terms used in Art.5 of the Convention of 5 September
1968. There is no doubt, however, that it provid=ss a definition
of the above terms from the aspect of EC law and that it can

also be used for the clarification of Art.53 EE=C.

[59] Steiner, EEC Law, (1591, Blackstone Press Limited,
Great Britain), p.186, nctes that in the German Insurance case
(205/84, Commision v. Germany [1986] ECR 3755, [1987] 2 CMLR 69)
the ECJ suggested that "an enterprise would fall within the
concept of establishment even if its presence is not in the form
of a branch or agency but consists merely of an office managed
by the enterprise’'s own staff or by a person who is independent
but is authorised to act on a permanent basis for the
enterprise’”.

{60] For further anaiysis of the definitions of branches,
agencies and subsidiaries under EC law, see Goldmann-Lvon Caen,
Droit commercial europeen (1983, Dallez, Paris), p.143; Goldman,
op.cit., p.60; Kalavros, op.cit., 127; Claroti, "Progress and
future development of establishment and services in the EC in
relation to banking™ (1983-1984) 22 CMLR, p.200; and Smit and
Herzog, The law of the European Economic Community, A Commsentary
on the EEC Treaty, (1976-1992, Mathew Bender and Co), p.540.

[61] Papanagiotou, op.cit., p.309] notes that this
expression is very broad, in order to include all possible types
of companies. Lipstein, op.cit., p.2311] notes that

the associations and Gesellschaften have a broader sense than
English companies.

According to Wooldridge, op.cit., p.2, beneficiaries of the
freedom of establishment are: partnerships, limited and unlimi-
ted companies, co-operative societies, building societies, mutu-
al assurance clubs and legal entities governed by public law
which pursue the objective of making a profit, such as nationa-
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lized industries.

According to Kalavros, op.cit., p.165, the following French
companies are included in the provision of Article 58: societes
civiles, societes en nom collectif, societes en commendite
simple, socletes en commendites par action, societes anonymes,
societes d' assurance en forme limites, soci=tss mutuelles
d'assurance, societes d'economie mixte, etablissements publics
de charactere Industriel et commerciel.

In Germany the following legal entities are beneficiaries
of the freedom of establishment: Aktiengese!lschaftan, Xomman-
ditgeselilschaften auf Aktien, Geselischaften mit beschrasnkten
Haftung, Reedereien, offenen Handgesellschaften, Kommanditge-
sellschaften, Gesellschaften des buergerliches Rechts, Versiche-
rungsvereine auf Gegenseitigkeit, begrechtlichen Gewerkschaften,
Genossenschaften, Stiftungen, Roerperschaften, Anstalte des oef-
fentliches Rechts mit Aufgaben gewerbiicher Art [Gide-Lourette-
Nouel, Dictionnaire du Marche Commune (1975, Dictionnaires du
Andre Jolly, Paris).

[62] The view that public companiez limited by shares may
benefit from the freedom of establishment is also suppcrted by
Fikentscher, "The proposed directive on company law’ (1964~
1965) 2 CMLR, p.259; Papagiannidis-Christogiannopoulos, op.cit.,
p.153; Maestrepieri, op.cit., p.162; Lousouvarn, "Le droit
d'etablissement des societes” [1990] 26 RTDE, p.237; Lipstein,
op.cit., p.232; Plender, Plender and Usher's cases and materiais
on the law of the European Community {168%, Butterwortn, London)
p.360; Zaphiriou, op.cit., p.13; Lipstein,op.cit., p.13%6; wvan
Gerven, op.cit., p.350; Alexiou, op.cit., p.381; Goldmann and
Lyon-Caen, op.cit., p.157; Goldmann, op.cit., pp.85-87; Boukou-
ras, op.cit., p.780; Wooldridge, op.cit., p.2; Steiner, op.cit.,
p.185; Bournous, op.cit., p.42.

[63] See Cath, op.cit., p.252; Bournous, op.cit., p.41; and
Smit and Herzog, op.cit., p.641-642.

[64] For a further analysis on the possible dangers arising
from strict interpretation of the term “profit-aiming”™, see
Bournous, op.cit., p.42; Kalavros, op.cit., pp.164-165; and
Boukouras, op.cit., p.85.

[65] See Wooldridge, op.cit., p.2.
[66] For further analysis of the elements of public compa-

nies limited by shares within member states of the EC, see Za-
phiriou, European Business Law (1970, Sweet and Maxzwell, London)

p.18; Papanagiotou, "The right of establishment of foreign
companies in Greece in view of the status gquo in the European
Community”, (1964] EED, p.309; Lipstein, op.cit., p.232; and
Bournous, op.cit., p.85.

[67] Loussouarn, op.cit., p.236, notes that these two con-
ditions are practically one, 51nce companies are always formed
according to the law of their statutory seat.
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[(68] The registered office of a companvy is located at "the
place designated as such in the incorporation papers” of the
company. The executive office is located "where the company's
organs issue the decisions that are essential for the company's
operation”. The principal place of business is the place “where
the company has its principal operational facilities” (Smit and
Herzog, op.cit., p.644).

[69] The theory of control was rejected, because it was
felt that companies fulfilling the conditions set by Article 58
should have the necessary link to the Community. The naticnality
of their shareholders was considered to be irrelevant.

[70] Loussouarn, op.cit., p.236, states that this phrase
practically abolishes the theory of the true seat, since its ap-
plicaticn as a criterion for the determination of the company's
lex fori is not obligatory.

Leleux, op.cit., p.3, notes that: "In fact, in all our
countries there is always a statutory head office of the country
of incorporation.

Smit and Herzog, op.cit., p.643 say that thi: reguirement
"seeks to ensure that companies benefiting fr e right of
establishment in the Community have a direct link toc the legal
system of one of the member states”. Moreover it is noted

{ibid, p.%44] that "if in on2 member state the company is
considered established even though some formality, such as the
filing of the incorporation papers, has bte2n omitted, the

company must be considered to have been formed., for the purposes
cf the Treaty, even though that particular step is considered
essential in the country of establishment”.

[71] See Goldmann, op.cit., p.88.

[72] For the above three quotes, s=e case 270/83 Commission
v French Republic [1986] ECR 273; ! CMLR 401; also see case
81/87 ex. p. Daily Mail and General Trust plc [1988] ECR ©5483;
{19881 3 CMLR 713.

{731 It should be noted at this point that under the
General Program of 1961 nationality (especially the nationality
of the company's administrative organs, its shareholders or
members do not form the link required for the fuilfilment of this
third requirement under Article 58.

{741 For further analysis of the third condition for . the
establishment of foreign companies see Smit and Herzog, op.cit.,
p.646; Goldmann, op.cit., p.89

[75] See Smit and Herzog, op.cit. p.6456.
{76] See Boukouras, op.cit., p.123.
[77] See Kalavros, op.cit., p.173

[781 Maestripieri (1973, p.163] notes that “"some people
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feel that the Community has thus stripped itself of all defence
against an invasion of capital from third countries and that its
most important sectors are likely to come under their control
which will eventually, more or less in the long term, lzad to
technical underdevelopment in the Community.

[76]1 In its original sense "dumping”™ refers to a manufa-
cturer selling an identical commodity abroad for less than 1in
he would in his home market. "Dumping”™ has been common practice
for Japanese companies and has been the subject of multilateral
negotiations between the EC-US and Japan. See Flamm, "Semi-con-
ductors”, in Hufbauer, Europe 19%2: An American Perspective,
(1990, The Brukings Institution, Washington D.C., p.273,foot.69.

[80] The problem 1is acute in countries following the
incorporation theory, because it is only there that a registerasd
office suffices for the characterization of a subsidiary company
as "domestic”. Countries following the siege =reel! doctrine
however would demand that the subsidiary has authonomy from the
parent company. The issue affects Greece too, especially after
the enactment of the Presidential Decree 409/87, under which
subsidiaries are considered to be Greek ccmpanies.

[81] Papagiannidis-Christogiannopoulos, op.cit., p.152; Pa-
panagiotou, op.cit., pp.308-309; Goldman, op.cit., p.89; and
Alexiou, op.cit., pp.372-372.

[82] Bournous, op.cit., p.44 nctes that compani=2s with only
a constitutional seat within the Community are not bensfited,
because the General Program for the abolition ¢f the relevant
limits has set a third corrective condition. The same remark i
v

is
also made by Cath, op.cit., p.254; Loussouarn, op.cit., p.235;
van Gerven, op.cit., p.351%.

[83] See Maestripieri, op.cit., p.163.

[84] Micossi and Viesti, op.cit., 211 note that the ingre-
dients of Japanese superiority in manufacturing includes: "more
extensive, flexible and integrated (system design) use of autc-
mation, shorter product circles, just-in-time methods, tight
quality control, ability to change production flexibility to
meet demand, great simplification of product design (fewer com-
ponents), a pyramidal system of subcontracting..., ...superior

productivity and quality control are complemented by greater
product differentiation and aggressive marketing and after-sales
tactics {(Dunning, 1986)".

[85] Micossi and Viesti, ibid, p.216, note that "actually,
the choice of locating many companies in the United Kingdom
seems to be explained, inter alia, by the climate of industrial
relations, which is very favourable to the introduction of its
system”.

[86] The issue of local content started in 1982, when BL
launched export production of its Triumph Acclaim under the li-
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cence of Honda. Italy impeded imports claiming that the car was
non European, as the British content was oniy 60%.

[87] 1In the autumn of 1288 Nissan Motor started to export
its British built Bluebird cars in the other EC member-states.
A dispute arose when France banned imports. Later on France
permitted the import of Bluebird cars, but ailegedly counted
them as part of the quasi-annual quota for Japanese cars. Fran-
ce's example was then followed by Italy and Spain [See Ishikawa,
Japan and the challenge of Europe, (1990, Pinters Publishers,
London), pp.77-791.

For further analysis of the arguments of France, Italy and

the U.K. on the Nissan case, see E. Eccles, "Wnhen a British car
is not a British car? Issues raised by Nissan”, [1989] ECR,
pp.1-3.

It should also be noted that the conflict between Japan and
the EC was not limited to the Nissan case. Very recently Japan
insisted that the EC has violated the GATT in six instances
and the USA in nine. For further reports on the issue, see Naf-
temboriki, 17.7.1992, p.%5.

{881 The International Convention on the Simplification and
Harmonization of Custom Procedures was adepted in 1975 and

states that "the substantial transformation which is
econcmically justifiable should take place locally for a product
to count as local, but it gives no specific percentage”

[See Ishikawa, ibid, p.80].

{89] On 29 March 1988 the Commission sent the Council a
prcposal [COM(88) 112 finall for a Regulation amending the
Regulation of 23 July 1934 on protection against dumped or
subsidized imports from countries which arz not members of the
EC. "The aim is to make certain technical amendments in order to
clarify the existing provisions (determination and comparison

of normal value and export prices, procedural rules for
investigations) and to make Community action mors effective
while wupholding the principle of legal certainty” [Bulletin of

Yy
the European Communities, Commission, no 3, 1%83, .85, para-
graph 2.2.31.

According to the Propocsal of the Commission [COM (88) 112
finall, the modernization of EC law on the issue was necessary
due to the following situations:

a. the character of antidumping procedures had changed eno-

rmously;
b. the number of investigation has risen considerably;
c. there is doubt concerning vague points of the interpre-

tation of existing legislation, which sufficed in making refe-
rence to "certain vague principles”; and

d. specific clarification is required in the dstermination
of normal value, the determination of export price, the compari-
son begtween normal value and export price and the procedure of
the investigations.

[90] Non-EC nationals criticize the application of the
Regulation: "It is alleged that the frequent practice of
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european customs officials has been to assign origin to the
country with the largest single share of components in number or
value” [See Flamm, op.cit., pp.2741.

[91] Micossi and Viesti, op.cit., p.213, note that Japan is
widely known to “"rely upon their traditional suppliers in Japan
and import from them parts and components. Over time this atti-
tude has given rise to complaints in the host countries...”

[92] According to Ishikawa, op.cit., p.82, anti-dumping
duty 1is imposed where the value of parts or materials in the
assembly or production operation, which criginate from

countries whose products are subject to anti-dumping duty,
exceed by at least 50 per cent the value of all other parts or
materials used.

{93] It suffices to say that the percentage of local
content given by Britisnh authorities as far as Nissan-Bluebird
cars were concerned was 60%, whereas Fiat suggested a mere 21%.

Flamm, op.cit., p.-274, notes that "it is alleged that the
frequent 'practice of European customs officials has ©been to
assign origin to the country with the largest single share of
components in number of value’.

It should also be noted that recently Mr Yutaka Kume, Pre-
sident of Nissan Motor Co Ltd announced that further development
of their British subsidiary shall take place. The creation of
new department dealing with design and product centrol is a
clear attempt by the company to increase the percentags of local
content of the Nissan cars. For further details on the matter,
see Eleftheros Typos, 22.7.19%992, p.33.

[94] 1Ishikawa, op.cit., p.83, refers to the view of Otto
Grolig and Peter Bogaert, who note that "they have to import
these components from a manufacturer in a non-member country in
the same way and increase production when the finished products
imported from a manufacturer in a non-member country ra
subjected to anti-dumping duties. Then, an independent company,
merely because it 1is not related to or associated with a
manufacturer of finished products in a non-member country can
escape from the imposition of an anti-dumping duty”.

[95] Japan argues that the imposition of local content re-
quirements is inconsistent with Article 2a and 6 of the GATT, as
well as with its Anti-dumping Code, whereas the Commission has
repeatedly explained that its attitude is based on Article 20 of
the GATT. Flamm, op.cit., p.274, presenting the American
perspective agrees that the antiscrewdriver regulation violates
he GATT's "equal national treatment” stipulation as well as its
Antidumping Code.

However, both the proposal of the Commission COM(88)112 fi-
nal, as well as the text of the Regulation [OJ, L 209, 2.8.88,
pp.1-17] mention that the Regulation is adopted in accordance
with the GATT (Art.6 in particular) and the 1979 GATT Anti-
dumping Code.
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[96] In February 1989 the Commission passad new rules of
origin, according to which non-EC cempanies must conduct key ma-
nufacturing of the front-end process in the Community. This rule
was follcwed by a proposal from the Commission to the Council
for the definition of origin of photocopiers, according to which
the product 1is considered European only if major parts are
constructed within the EC [See Ishikawa, op.cit., p.9%911].

(571 Kalavros, op.cit., p.240-241, refers to the
relationship between competition and freedom of establishment
and notes that the concept of competiticon can not exist without

freedom of establishment and vice versa.

(98] See Karatzas, GATT and its Cclde for Export Subsidies:
their function and influence in the legal order of the EC (1991,
Sakkoulas, Athens), p.18.

[99] See Micossi and Vesti, "Japanese direct manufacturing
investment in Europe” in Winters and Venables Furopean Inte-
gration:trade and industry (1991, University Press), p.222.

[100] The theoretical problem deriving from the Nissan case
is whether the restrictive recognition theory of the siege ree!
can lead to the prohibition of import of products with at least
50% local content. On this issue, R. Eccles, cp.cit., p.2, notes
that this is impossible, because "if such cars or products were
lawfully placed on the market in one EC member state, then as a
fundamental principle of the EEC frees movsment of goods rules,
they should arguably be allowed tec circulate without guota or
other restrictions between member states”.

[101] The Treaty does not apply to the dominion of Agion
Cros (The Holy Mountain), which is located in Macedonia and is
inhabited by monks only.

[102] The Treaty does not apply to Algeria, which became an
independent state in 1962.

[103]1] The Treaty does not apply to Monaco, San Marino,
Andorra and the Vatican, because thess states exercise their
external relations independently [Article 227, par.4]1. However,
the customs’' union apply to Monaco (which is united with France
since 1861l) as well as San Marine (which has signed with Italian
Treaties of Friendship and Cooperation in 1939 and 1553).

[104] See van Gerven, "The right of establishment and fres
supply of services within the Common Market”™, (1965-1966) 3 CMLR
351; also see Kalavros, op.cit., p.151.

{1051 It should be noted that the 40% threshold applies to
cars. For other products EC has determined different percenta-
ges [see Table 27 in Ishikawa, op.cit., p.931].

Moreover, it should be stated that in the application of
this provision "account shall be taken of the circumventions of
each case” [Article 10, par.a of Regulation 2423/88. In cases
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133/87, 150/87 and 156/87 the European Court of Justice
held that the discretion of the institutions (for excluding or
not from the Community industry producers who arz related to
exporters or importers, or are themselves importers of dumped
products) must be exercised on a case to <case basis, with
reference to all relevant facts [Ninth Annual Report of the
Commission on the Community’'s Anti-dumping and 2nti-subsidy
Activities, 1990, p.28].

[106] This stipulaticn could take the form of Article 281
of the Greek Civil Code, which provides that all legal rights
are abolished if they are exercised in a way that circumvents a
legal regulation.
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CHAPTER III

APPLICATION RATIONE MATERIAE QOF THE FREEDOM OF ESTABLISHMENT AND

COMPARISON BETWEEN GREEK AND EC LAW

Introduction

In the first chapter of the thesig we discussed basic Greek
regulations on recognition and establishment of foreign public
companies limited by shares. Since these provisions were passed
long before Greece's accession to the Community, they do not
discriminate bétween EC and non-EC companies. The gquestion
arising at this point is whether these provisions, intending to
regulate the status of all foreign companies in Greece, comply
with the Treaty of Rome on the freedom of establishment of EC
companies. |

In order to answer the above guestion, we shall examine the
conditions for the establishment of EC companies within Greece
and discuss whether the relevant Greek laws are compatible with
EC provisions (as they were presented in chapter two of the
thesis). Our analysis shall not be limited to the formal condi-
tions, which determine whether or not the company will be
allowed to establish in Greece. We shall mainly discuss the

rights enjovyed by foreign companies for the exploitation of

their freedom of establishment in practice. Since EC freedom of
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establishment eﬁphasises both the simplification of administra-
tive procedure, as well as the liberalisapion of the functioning
and general status of EC companies, we must also view the
activities that EC companies are permitted to exercise within
Greece.

The aim of this chapter is to assess whether Greece heas
applied EC law on establishment. This involves outlining which
activities are liberalised by the Treaty of Rome and then
discussing whether Greek legislation constitutes a violation of
the Treaty or not. Particular reference shall be made to ECJ
caselaw, albeit limited, concerning Greece's failure to adopt EC
stipulations on establishment. The above 1is o©of particular

practical 1interest, as no relevant research has been published

so far in this area.

A. BASIC EC LEGISLATION ON THE RATONE MATERIAE APPLICATICON OF

THE FREEDOM OF ESTABLISHMENT.

Activities Liberalised Under the Trea;y of Rome

In an attempt to avoid a -possibly restrictive- reference
to the precise activities covered by the freedom of establish-
ment, the Treaty of Rome mentions in detail those activities ex-
cluded from its application. However, the basic principles con-
cerning the determination of the above activities are set by.the

classification of persons in three categories [1], among which

only the self-employed are considered to enjoy the right of
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establishment, as well as by the doctrine that the non-discrimi-
nation principle of Art.7 applies to all independent activities
and services that can be characterized as financial and commer-
cial [2]. Since the Common Market covers all it can be stated
that the freedom of establishment covers all possible kinds of
financial and commercial independent activities [31].

To be more precise, the right of establishment embraces all
sectors of economic life, i.e. industry, commerce (wholesale and
retail trade), finance, agriculture, public works, crafts and
the professions, coal and steel, atomic energy, fishery, mining
and quarrying, electricity, gas and sanitary services, food and
beverages, manufacturing and proceeding industries, real estatse
and business, as well as personal services (restaurants and the
like) [4] as long as they aim to financial activity 1in its
broadest sense, that is to: "business or prof=ssional activityv
pursued for profit or remuneration”™ [5].

The freedom of establishment also covers the «collateral
incidents of the above activities. As far as companies are
concerned, the right of establishment covers their administra-
tion, as well as their foundation under any form considered
suitable by their founders, i.e. branch, agency, or subsidiary.
This regulation also implies the prcohibition of any restrictions
concerning the acquisition of shares and the participation 1in
existing firms or companies under the same conditions as natio-
nals. It should also be mentioned that the above restrictions

may take the form either of "a prohibition of foreign companies

carrying on certain kinds of businesses”™, or "a requirement that
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they shall obtain government consent” before establishing in the
receiving state [6].

Before examining the limits set by EC law on the liberali-
sation of economic activities, it should be noted that the fre-
edom of establishment does not cover activities exclusively
internal [7] in a member-state. It goes without saying that the
‘freedom of establishment -an expression of the non-discrimi-
nation principle of Article 7- does not cover restrictions on

the above activities {(which also apply to nationals of the

receiving state).

The Exceptions to the Freedom of Establishment

The Treaty of Rome (following the example of almost all
international treaties) includes a number of reservation
clauses, i.e. provisions that allow parties to legalily breach
their obligation to follow the stipulations of the Treaty (8].
The most important exception to the application of the freedom
of establishment concerns administrative or legislative measures
imposing identical legal restraints on both nationals and
foreigners. Even if their freedom of establishment is limited by
these stipulations, EC nationals cannot claim breach of the Rome
Treaty, because foreign natural or legal persons exercise their
activities under the same conditions and restrictions imposed
upon nationals of the host country.

In an attempt to prevent foreigners [9] from exercising

activities connected with the imperium of the host country, the
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Treaty of Rome introduces the second exception to the freedom of
establishment, which concerns activities connected, either per-
manently or occasionally [10] with the exercise of official
authority, i.e. the execution of any action involving the exer-
cise of rights and duties normally enjoved by, or impcsed upon,
the acting person in a private capacity. Only if a person, by
exercising an activity with a direct and special bond with
public authority, acquires exceptional authority (not common to
all citizens) is there exercise of official authority. As far as
the natural or legal person in question is concerned, it must be
vested “"with sovereign power” [11] and must act in that capaci-
ty. This exception refers to specific activities {121 and not to
entire professions [13]1. The implementation of this exception
