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The Nature of Law and Legality in the Byzantine Canonical Collections 381-883
David Ferguson Wagschal

The present work seeks to explore the nature of law and legality in the Byzantine
canonical tradition through a careful reading of the central texts of the Byzantine
canonical corpus. The principal topics to be considered include the shape and growth of
the corpus as a whole, the content and themes of the traditional prologues, the language,
genre and style of the canons themselves, and the traditional thematic rearrangements of
the canonical corpus.

As a cultural-historical exploration of law, this work has as its goal throughout
to trace the fundamental contours of how the tradition conceives, frames and "imagines"
itself as a legal system: central themes and concepts, basic presuppositions, recurring
patterns, and prominent contextualizations. Drawing on categories of modern legal
theory and legal anthropology, this work is particularly interested in the nature of legal
norms and their relationship to other normative systems, the place and role of technical
rule-discourse, and mechanisms of change, development and interpretation. The
relationship of the canons to the secular law will also be taken into account.

The central argument of this work is that the picture of law that emerges from
the Byzantine material is fundamentally at odds with many formalist/positivist
expectations of modern western legal culture. This dissonance had traditionally made it
very easy to dismiss Byzantine canon law as "primitive" or "decadent". If approached
more sympathetically, however, this strange legal world can be read as constituting a
surprisingly coherent and rich legal system that is characterized by 1) a deep investment
in embedding itself in broader value-narratives; 2) the centrality of the idea of law as a
sacred (and relatively inviolable) tradition; and 3) a strong orientation towards the
realization of substantive justice, not formal consistency. If taken seriously, this picture
of law has a number of important implications for contemporary Orthodox canonical
legal theory, the broader history of church law, and the study of late antique and

Byzantine law generally.
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ABBREVIATIONS, CITATION STYLES, EDITIONS, AND LEXICA

For reasons of economy, canonical sources are cited throughout this work by one or
two-word identifiers followed by canon number in Arabic numerals: e.g. "Trullo 23" =
canon 23 of the council in Trullo; "Apostles 48" = canon 48 of the canons of the
Apostles; "Dionysius 4" = canon 4 of Dionysius of Alexandria's canons.

The identifiers are as follows:

"Amphilochius" = Amphilochius of Iconium (d. 394/403)

"Ancyra" = council of Ancyra (314)

"Antioch" = council in Antioch (traditionally dated 341; now thought to be ¢.330)

"Apostles" = canons of the Apostles (compiled c.380, perhaps in Antioch)

"Athanasius" = Athanasius of Alexandria (d. 373)

"Basil" = Basil of Caesarea (d. 379)

"Carthage" = the so-called materies Afiicana, a compilation of 4™ and 5™ C African
material presented in the tradition as the council in Carthage 419

"Chalcedon" = council of Chalcedon (451)

"Constantinople 394" = council in Constantinople (394)

"Constantinople" = council of Constantinople (381; with later supplements as per the
canonical collections)

"Cyprian" = council of Carthage (251; extracts from council presided over by Cyprian)

"Cyril" = Cyril of Alexandria (d. 444)

"Dionysius" = Dionysius of Alexandria (d. 264/5)

"Ephesus" = council of Ephesus (431; with later supplements as per the canonical
collections)

"Gangra" = council of Gangra (340-342?)

"Gennadius" = Gennadius of Constantinople (d. 471)

"Gregory Naz." = Gregory of Nazianzus (d. 390)

"Gregory Nyss." = Gregory of Nyssa (d. 395?)

"Gregory Thaum." = Gregory Thaumaturgus (210-270?)

"Hagia Sophia" = council in Constantinople (879)

"Neocaesarea" = council of Neocaesarea (315/319)

"Nicaea" = council of Nicaea (325)

"Peter" = Peter of Alexandria (d. 311)

"Protodeutera" = council in Constantinople (861)

"Serdica" = council in Serdica (342)

"Tarasius" = Tarasius of Constantinople (d. 806)

"Theophilus" = Theophilus of Alexandria (d. 412)

"Timothy" = Timothy of Alexandria (d. 385)

"Trullo" = council under Justinian II "in Trullo", i.e. the Quinisext or [TevBéitn (691/2)

"II Nicaea" = council of Nicaea (787)

Principal editions, translations or repertoria:

ACO=E. Schwartz (ed.) Acta conciliorum oecumenicorum 431-879, 4 tomes in 14
vols. Berlin 1914-1974

Clavis= M. Geerard, Clavis Patrum Graecorum, 5 vols. with suppl. Brepols 1974

Fonti=P.-P. Joannou (ed.) Discipline générale antique (IV°-IX° s.), Pontificia
Commissione per la redazione del Codice di diritto canonico oriantal — Fonti,
fascicolo IX, 4 vols. Grottaferrata 1962-1964



Kormchaya= V. Beneshevich (ed.) [IpeBue-cnassackast Kopmuas. XIV tutynos 6e3
TonkoBaHui, St. Peterburg 1906

Mansi=J.D. Mansi (ed.) Sacrorum conciliorum nova et amplissima collectio, Florence-
Venice 1759-1798

NPNF = H. Percival, (trans.) The Seven Ecumenical Councils, Nicene and Post-Nicene
Fathers, 2™ ser., vol. 14. Oxford 1900

Pitra=].B. Pitra (ed) luris Ecclesiastici Graecorum Historia et Monumenta, 2 vols.
Rome 1864, 1868.

PG=].P. Migne (ed.) Patrologia cursus completus. Series graeca, Paris 1857-1866

PL =].P. Migne (ed.) Patrologia cursus completus. Series latina, Paris 1840-1880

RP= G. Rhalles and M. Potles (eds.) Zovtaypo tdv Oeiov kol iepdv kavovev, 6 vols.
Athens 1852-1859

Syn= V. Beneshevich (ed.) loannis Scholastici Synagoga L titulorum ceteraque
eiusdem opera iuridica, Munich 1937

Primary Source Abbreviations (separate recensions will be specified in-text)

Basilica = the Basilica (ed. H. Scheltema et al., Basilicorum libri LX. Series A.1-8
(text); Series B.1-9 (scholia), Groningen 1953-1988)

CJ= Justinian's Code (ed. P. Kriiger, Corpus luris Civilis vol. 2, Berlin 1877)
Includes the introductory constitutions Haec (p. 1), Summa (pp. 2-3), Cordi (p.
4)

CJC="Corpus luris Civilis", a 16™ C designation, but a useful shorthand for Justinian's
Codex, Institutes, Digest and Novels

Coll14 =the Collection in Fourteen Titles (edns.: Kormchaya, Pitra2.433-649, RP1)

Col/25 = the Collection in Twenty-Five Chapters (ed. G. Heimbach, Avékdota. vol. 2,
Leipzig 1840: 145-201)

Coll50 = the Collection in Fifty Titles (edn.: Syn)

Coll60= the Collection in Sixty Titles (not extant)

Coll87= the Collection in Eighty-Seven Chapters (ed. G. Heimbach, Avékdota. vol. 2,
Leipzig 1840: 202-234)

CTh= the Theodosian Code (eds. T. Mommsen and P. Meyer, 7Theodosiani libri XVI
com Constitutionibus Sirmondianis et leges novellae ad Theodosianum
pertinentes, 2 vols. Berlin 1905). Trans. C. Pharr (Princeton, 1952)

Digest= Justinian's Digest (ed. T. Mommsen, Corpus luris Civilis vol. 1, Berlin 1872)
Trans. A. Wason ef a/. (Philadelphia 1985)

Includes the introductory constitutions Deo auctore (pp. xiii-xiv), Omnem (pp.
xvi-xvil), Tantal Aédwkev (pp. XVili-XXViX).

Ecloga=the Ecloga (ed. L. Burgmann, Ecloga: das Gesetzbuch Leons III. und
Konstantinos V., Frankfurt 1983)

Eisagoge = the Eisagoge [formerly Epanagoge] (ed. K. E. Zacharid von Lingenthal,
Collectio librorum juris Graeco-Romani ineditorum, Leipzig 1852: 61-217 = 1.
Zepos and P. Zepos, Jus Graeccoromanum 2: 236-368

Institutes = Justinian's Institutes (ed. T. Mommsen, Corpus luris Civilis vol. 1, Berlin
1872) Trans. P. Birks and G. McLeod (New York 1987)

Includes the introductory constitution /mperatorium (p. 2)

N=Justinian's Novels (ed. R. Schéll and W. Kroll, Corpus luris Civilis vol. 3, Berlin
1895)

NC14= the Nomocanon in Fourteen Titles (edns.: Pitra2.433-649, RP1)

NC50= the Nomocanon in Fifty Titles (ed. G. Voellus and H. Justellus, Bibliotheca
1uris canonici veteris, Paris 1661: 603-660)
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Prochiron = the Prochiron (ed. K. E. Zacharid von Lingenthal, ‘O I1pdyeipog Nopoc,
Heidelberg 1837: 3-258 = 1. Zepos and P. Zepos, Jus Graecoromanum 2.114-
228)

Tripartita= the Collectio Tripartita (ed. N. van der Wal and B. Stolte, Collectio
tripartita. Groningen 1994)

Secondary Sources (common reference works only)

BNP= H. Cancik and H. Schneider (eds.) Brill's New Pauly, 15 vols. [trans. of Neue
Pauly 1996-] Leiden 2002-

Delineatio= N. van der Wal and J. Lokin, Historiae iuris graeco-romani delineatio. les
sources du droit byzantin de 300 a 1453, Groningen 1985

DDC= R. Naz (ed.), Dictionnaire de droit canonique, Paris 1935-1965

Historike = P. Menebisoglou, Totopikr| Eicaywyn gig tovg kavovag thig OpbodoEov
"ExxAnciag, Stockholm 1990

Peges=S. Troianos, Ot I[Inyég tov Bulavtivod Awkaiov, 2" edn. Athens 1999

RE=Pauly, A. and G. Wissowa (-W. Kroll) (eds.) Real-encyclopédie der classischen
Altertumswissenschaft 1894-1978

Sbornik = V. Beneshevich, Kanoanueckuii coopank XIV TUTYIOB cO BTOPOI YeTBEPTH
VII Beka no 883 r., St. Petersburg 1905.

Sin=V. Beneshevich, Cunarora B 50 TUTYJIOB U ApyTrHe IOPUIANIECCKHUE COOPHUKH
HNoanna Cxomactuka, St. Petersburg 1914

Sources = H. Ohme "Sources of the Greek Canon Law to the Quinisext Council (692):
Councils and Church Fathers" 2010: http://faculty.cua.edu/pennington/
OhmeGreekCanonLaw.htm*

If not specified, canonical texts are drawn from Fonti, and systematic rubric texts from

Syn (for the Coll50) and Kormchaya (for the Colll14).

Length considerations, and the large number of canonical citations, have not permitted
both Greek and English to provided for most texts. Translation has thus been
approached pragmatically. Most lengthier texts, and texts where the Greek seems
unnecessary, have been presented only in English. Very short phrases, and citations
made only to demonstrate particular lexical or grammatical points, have been left in
Greek. Occasionally both English and Greek have been supplied, as necessary.

Translations are mine unless otherwise noted (as are emphases).

Canonical numeration is according to Fonti. Page and line numbers are not specified

unless specially warranted.

! This work is currently only published on the internet, ahead of its final version forthcoming in W.
Hartmann and K. Pennington, eds. History of Medieval Canon Law: Eastern Canon Law to 1500 A.D.
(Washington 2010). However, as the most up-to-date survey of its kind it is already indispensable.
Lacking pagination, it is referred to by sections.
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Volume, parts, page, and (where present) line numbers for all sources are indicated
through successive separations by full stops. E.g. Fonti 1.2.3.15-16 = Fontivolume 1,
part 2, page 3, lines 15-16.

Title and chapters in the systematic indices are indicated through successive numbers
separated by full stops. E.g. Coll/41.17 = Collection in Fourteen Titles, Title 1,
Chapter 17.

Manuscripts citations are made as per convention, although locations have been

anglicized and abbreviations have been kept as minimal as possible.

A serious problem in the field of Byzantine law remains the lack of a dictionary of
Byzantine legal Greek.? The standard works of Liddell-Scott-Jones, Lampe and E.A.
Sophocles do not give adequate coverage for late antique or Byzantine legal Greek.
Supplementary lexical works consulted therefore include Avotins 1989, 1992 (both
legal supplements to Liddell-Scott from the Novels and Codex of Justinian), Mason
1974 (a study of Roman Greek legal terms — concluding, unfortunately, with
Diocletian), Pitsakes 1976,387-424 (a short but exceptionally useful glossary of legal
Greek appended to an edition of the Hexabiblos), Roussos 1949 (a Greek-Latin-French
dictionary of ecclesiastical legal terms), and Preisigke (1925- with supplements, for the
papyri). For classical (Athenian) legal Greek the glossary in Todd 1993,359-402 is
helpful. All of these sources will be cited normally, as necessary. Frequently, however,
I have had to manually back-track words through the Basilica (a 10" C compilation of
6" C Greek translations and paraphrases of the CJO) to the Latin CJ/Cand then to Latin
legal dictionaries or textbooks (e.g. Berger 1953, Buckland 1963, Kaser 1955).

At the time of writing no searchable electronic database exists for the entire Byzantine
canonical corpus, although Sy, which includes the full texts of the Apostles, the 4™ and
5™ C councils, and 68 canons of Basil, is on the 7LG (#2879). Outside of these
sources, lexical data, particularly in chapter 3, has been culled manually from Fonti,

with reference to Kormchaya and Pitra.

2 So Stolte 2006.3.
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For non-canonical philological data I have very often had recourse to the Thesaurus

Linguae Graecae (www.tlg.uci.edu), which is cited as 7LG. All searches have taken

place between 2007 and 2010. During this time no major additions relevant for our
study have been made to the database, although the lemmatic search engine has been
gradually improved; where this could affect my results searches have been re-checked

as of April 2010.
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INTRODUCTION

The present work is an exploration into the cultural history of Byzantine law, and more
specifically, the cultural history of Byzantine church law. Its central concern is to
illuminate the fundamental perceptions, categories, values, expectations, assumptions
and structures that constituted the intellectual and cultural framework of Byzantine
canon law — a set of dynamics that, borrowing loosely from Harold Berman, we may
term a culture's legal beliefs." In this, it seeks to complement more traditional legal-
historical approaches which emphasize the history of legal institutions, legal doctrines,
or, more recently, the manifold negotiations of power in legal processes. It is not,
however, an attempt to illuminate the cultural history of Byzantium through law; it is an
attempt to illuminate the cultural contours of Byzantine law itself. It is, in effect, an
exploration into the Byzantine legal imagination.

Its particular task, experimental in places, is to unfold the cultural contours of
law and legality from a close, at times almost literary, reading of the central texts of the
Byzantine canonical tradition AD 381-883. These texts include not only the Byzantine
canons themselves, but also the principal prologues to the canonical collections, and the
tradition's first forays into systematization. From these texts — and, for the most part,
from these texts alone — it will attempt to distill the fundamental legal architecture of the
system as a whole. It is thus an attempt to gauge the extent to which these texts can be
read to describe and "think" about their own legal world as a legal world.

As a cultural-historical study, this work is above all interested in how law was
understood and perceived: how it was supposedto work. This is not unconnected from
how it didwork: expectations for the system's operations must be taken into account
when evaluating evidence for its "real" operation. Nevertheless, this study is not directly
concerned with the social or political-historical realities of the Byzantine system, except
insofar as they help to illuminate cultural perceptions. Our chief emphasis is instead on
what the legal anthropologists might call the "formalities" of law, i.e. the realities of the
cultural imagination of law. As Kenneth Pennington has remarked, commenting on the

traditional representation of Justice, "social historians record the number of weights on

! Berman 1983, vii.



her scales but do not see justice through her eyes"? — here we are very much concerned
to look through Justice's eyes.

The method employed in this work is not, however, that of traditional "history of
ideas". It is not — or at least not only — an inquiry into the meaning of particular
concepts or ideas ("law" or "justice"), abstracted from their various contexts, and
analyzed for their changing intellectual content over time. It is instead more akin to
legal ethnography. It will thus attempt to read the central prescriptive texts of the
Byzantine church as a set of legal phenomena that in their very structures, patterns of
expression, strategies of composition and even stylistic tendencies reveal fundamental
cultural-legal beliefs and categories. In this type of reading direct assertions of legal
belief and thought — definitions and statements of the nature of law and legality — are a
critical, even controlling, part of the evidence, but still only a part. Unstated,
unconscious and implicit assertions are equally important, and thus questions of ethos,
images, metaphors, and fundamental dynamics and "shapes" of legal thought must also
be taken into account. Only when all of these factors are considered can we hope to
arrive at a nuanced and comprehensive, perhaps even cognitive, description of the
Byzantine conceptualization of law and legality.

This work has been conceived against the background of four major sets of
disciplinary problematics.

The first set of problematics is constituted by Orthodox canon law. Written in a
theology department, this study was originally conceived as a study in Orthodox canon
law. This (probably) remains its primary orientation and application. It arose, in
particular, in response to the highly ambiguous and contested stafus quaestionis of
modern Orthodox legal theory.® This problem may be summarized, albeit crudely, in
terms of two competing positions.

On the one hand, the mainstream academic discipline of Orthodox canon law,
developed mostly in the eastern and southern European academies since the mid-19" C,
and heavily influenced by the continental 7us commune, has tended to treat Orthodox

canon law in categories and terms derived from modern western formalist legal theory,

2 Pennington 1994,206. Justice receives her blindfold only in the 15" C. See Curtis and Resnik
1987,1755-56; Ziolkowski 1997,18; cf. Maguire 1994.

3 Recent overviews of the state of Orthodox canon law include Corecco 1992, Erickson 1991a,
Meyendorff 1978, Ohme 1991, Patsavos 1981.



secular and canonical.* Thus, to varying degrees, the many "manuals" of the discipline
— the chief vehicles of this tradition’ — explore the traditional texts in terms of abstract
categories of rights, duties and powers, and are concerned with questions such as the
valid promulgation of legislation by competent authorities, the constitution of canon law
as a valid branch of law, the disciplinary autonomy of law (versus theology), the formal
mechanisms for legal change, the development of innumerable formal distinctions and
definitions (e.g. 7us sacrum and 7jus humanum; "doctrinal" canons and "disciplinary"
canons, validity and liceity, potestas ordinis and potestas jurisdictionis) and, above all,
the consistency and comprehensiveness of canon law as a logical system of formal
norms. Broadly, then, representatives of this tradition seek to explore Orthodox canon
law as a "legal science", and as a result, the entire conceptual and value apparatus of
modern continental formalist-positivist legal culture — on which more in a moment — is
transferred to the traditional Orthodox texts.

The "fit", however, of this apparatus to the traditional texts is uneasy, to say the
least. Very few of its concepts or distinctions are explicitly present in the Orthodox
material, and few can be applied easily or consistently. Indeed, Orthodox canonical
texts are distinctly misbehaved by modern legal-scientific standards. A classic example
is the many attempts to establish the Orthodox equity notion, oikovopia, as a
serviceable and consistent legal concept: the traditional usages of the term regularly
evade convincing conceptual definition.® This ill-fit has also been exposed even more
convincingly by the various pleas (often by representatives of this manual tradition) for
a modern Orthodox legal codification. Such voices draw out at great length the

dissonances of the traditional texts with modern expectations: contradictions,

* No comprehensive history of the modern Orthodox discipline exists, although it is sorely needed. For a
sketch of the Greek experience, Troianos 2001; the Russian, Tsipin 2002,19-23; the Romanian, Stan
1974; also, generally, Potz and Synek 2007,13-23.

> No comprehensive list exists, although see Milag 1902,37-41 for 19" bibliography. Those consulted
here include Berdnikov 1889, Boumis 2003, Christophilopoulos 1965, Konidaris 2000, Mila§ 1902 (one
of the very few not restricted to one national tradition), Ostroumov 1893, Panagiotakos 1957, Pavlov
1902, Rhodopoulos 2005, Sakellaropoulos 1898, Sokolov 1851, Troianos 2003, Tsipin 2002. The only
manual currently available in English is a modified translation of Rhodopoulos 2005 (Rhodopoulos 2007;
see also Patsavos 1975). These manuals are very similar to Protestant and Catholic canonical manuals of
the 19™ C. In Greece, the manual tradition divides, if sometimes roughly, into "ecclesiastical law"
(treating broadly secular law relating to the church, and its relationship with canon law; so
Christophilopoulos 1965 or Troianos 2003, for example) and "canon law" (treating the church's own law;
so Boumis 2003 or Rhodopoulos 2005); for a list of Greek ecclesiastical law manuals, Troianos 2003,19-
20.

% See especially Thomson 1965; Erickson 1988, 1991b, 1997; Ohme 1991,235-236; also Meyendorff
1978,104-105. Further bibliography in Potz 2007,240-241.



repetitions, obsolescence, confusion.” Even serious points of divergence in substantive
law are often noted, and deplored, such as in the different treatments of rebaptism of
non-Orthodox Christians in different Orthodox churches.®

The other stream of Orthodox canon law reflection may be read as a response to
this westernized "manual" or civilian tradition, and is almost a non-theory of law. Much
more diffuse, this view tends to emerge more as a background sensibility or set of
recurring emphases than as a strongly held set of positions. ° It is nevertheless centered
around the conviction that Orthodox church law should notbe conceived of — or at least
not primarily — in "juridical" or legal categories at all. The canons must instead be
understood as only expressions of deeper metaphysical realities, and as such are quite
different from other types of law: "Although the holy canons constitute the Church's
law, they nevertheless differ essentially from all other types of law...They are not to be
understood as legal regulations, but as the practical application of the church's
dogmas"'’; "[The canons] are not, properly speaking, juridical statutes, but the
applications of the dogmas of the Church"."" Whereas the "manual" tradition thus casts
Orthodox legal theory as an appendage of 19" C European legal science, this stream
tends to cast canon law as an appendage of one or another modern ecclesiological
formulations or of a generalized pastoral praxis. Different authors articulate this
conviction in different ways, but appeals are characteristically made to concepts such as
"canonical consciousness"”,'? or "jurisprudence of the Holy Spirit","* or various precepts

of existentialist freedom,'® or a narrative of a pre-Constantinian non-legal legal purity, "

’” Most notably, and recently, Archontonis 1970, 43-61; see ibid. 33-41 for a history of the Orthodox
codification movement.

8 Fora sampling of such problems, Archontonis 1970, 43-61; Christophilopoulos 1957; Erickson 1991b;
see also n. 3 above.

? Examples of this type of thinking, ranging from express argumentation to passing expression, include
Afanasiev 1933, 1936; Deledemos 2002; Erickson 1991a; Evodkimov 1959,185-187, 1962,181-183;
Lossky 1944,175; Meyendorff 1966,111-112, 1978a,99-103; Patsavos (Kapsanis) 2003; Schmemann
1979,33-34, 58-61; Yannaras 1970,173-193. Afanasiev and Yannaras are perhaps this position's most
prominent proponents. See also the trenchant — if not always well-informed — critique of such positions in
Correco 1992,70-77; also Ohme 1991,234-239. The context and origins of this "anti-legal" trend in
Orthodox thinking has never been investigated at length, but important context, especially as relates to
tendencies in 19" C Russian thought, is given by Nichols 1989,1-33 and Walicki 1987,9-104. The
influence of J. Mohler (see Congar 1970,415-423) and R. Sohm (see below, and n. 26) may be suspected
frequently, when not explicitly acknowledged. On Sohm and Afanasiev in particular, see now Borbu
2009.

' Patsavos (Kapsanis) 2003,186, 188. This ecclesiological perspective may be found most elaborately in
Afanasiev 1933, 1936, and also Christopoulos 1976,253-266.

"' Lossky 1944,175.

2 Very frequent; especially in Afanasiev.

"> Meyendorff 1981,207-208.

' Yannaras 1970.

" Erickson 1991a.



or vague warnings against "legal mentalities" '

and "reducing" canon law to legal
categories' . Not surprisingly, this position often emerges in the polemical context of
establishing a "non-legal" eastern Christian identity over and against the "legalist" west.
This stream of thought maintains as uneasy a relationship with the traditional
texts as the manual tradition. First, many of the concepts and categories (e.g. "canonical
consciousness") employed by representatives of this "anti-legal" tradition find no
greater resonance in the traditional texts than the civilian doctrines of the manual
tradition. More profoundly, these theories simply downplay the importance in the
tradition of a large set of formal regulative texts and processes that in the tradition itself
— as we will see — apparently occupy a very central, high-status, and even semi-sacral
position, and seem to be understood to function as a real system of formal normative
ordering.'® Instead, in these "ecclesiologizations" of canon law the canons tend to
emerge as something to be bypassed or transcended: one must constantly strive to "go

19
beyond 'canons' and 'canon law"

, Or one must attain to a higher "canonical
consciousness" that is apparently above and beyond the canonical texts themselves.*
This attitude is revealed above all in the almost complete lack of any attempts by
representatives of this tradition to develop their theories into a workable system of
canonical dispute resolution or ordering, or to address even the most basic questions of
normative regulation (i.e. what are the rules, who makes the rules, who adjudicates the
rules, who can change rules) — or even how their theories point to the resolution of
contemporary canonical problems. In practice, canon law is thus never more than a
topic for an occasional article on ecclesiology. Apparently, the canons, as a formal set
of rules, are simply not worth the effort of sustained theoretical engagement. The
overall message seems to be then that "legal" reality is simply not a proper or important
part of Orthodox reality — despite the presence in the tradition of a large set of texts that
seem to suggest otherwise.

Modern Orthodox legal theory therefore tends to be poised precariously between
two problematic positions: church law is either 19™ C civilian law, or it is no real law at

all.?!

' Deledemos 2002

'7E.g. Meyendorff 1978,103

'8 ¢f. Nichols 1989.4 on the high status of law in the early Russian tradition.

" Erickson 1991a,21.

2% See Ohme 1991 for the hermeneutical difficulties of this type of theory.

21 Cf. Erickson 1991a for an assessment of the tradition as composed of 'legalists' and 'anarchists', or
L'Huillier 1964 on jurdicisme and spiritualisme.



This situation — which is much more nuanced and complex than this brief
description implies — should be understood as the result of a struggle in modern
Orthodox legal thought to find a language or set of formulas to take account of a legal
tradition that simply does not fit into the categories of modern legal culture. The
manual tradition, keenly aware of the existence in the tradition of a prominent and
detailed mass of formal written norms, and that this mass of norms is apparently a
functional system of ordering and dispute resolution, attempts to make sense of this
reality in the language and categories of modern legal science — but with only partial
success. The "ecclesiological" tradition, keenly aware of the extent to which the
canonical tradition cannot be adequately described by the tenets of modern legal
science, looks to ecclesiology or philosophy to find ways of articulating the legal
dynamics observed — but in so doing tends to arrive at only vague formulations that
mostly serve to marginalize and stigmatize close study of the church's formal normative
tradition at all.

Curiously missing on all sides of the question, however, is precisely our concern
here: an examination of how the eastern canonical tradition szse/f defines and describes
law and legality, that is, how the tradition talks about itself as law, thinks about rules,
relates law to other types of knowledge, and sets expectations for the law's operation.
The manual tradition starts with the categories of modern western civilian and canonical
legal science, and then approaches the material; the "ecclesiological" positions start with
modern ecclesiological presuppositions and then theorize about what the tradition
should look like (and not what it does look like). Neither side begins therefore by
carefully reading the traditional texts for their own categories and presuppositions about
law and legality. Neither side, in short, examines the actual legal contours of the
tradition itself, nor does either side submit its own formulations to the critique of the
tradition itself: do the categories of modern legal science do justice to the texts? do
modern ecclesiological theories adequately describe the position and nature of the
canonical rules as found in the tradition itself? Both sides also tend to assume that the
only "proper" type of legal system is a modern formalist one — to be either accepted or
rejected.

This thesis aims, in contrast, to provide the first steps towards the formulation of
a new "introduction" to Orthodox canon law that takes its starting point from a careful
and attentive reading of the traditional texts themselves. In this canonical

ressourcement I will suggest that modern legal anthropological and legal theory have



long opened new horizons for the appreciation and theorization of many of the strange
dynamics present in the Orthodox legal texts. If these tools are employed, the instincts
of both major positions can be confirmed: Orthodoxy does have a real legal system, but
it is a legal system that functions according to a very different set of presuppositions
from what we are accustomed to. The Orthodox legal-theoretical imagination simply
needs a little expanding.

The second set of problematics — a much more peripheral one — is constituted by
historical theology or patristics. Here our concern is simply to reaffirm and advance the
study of the canonical texts as an important part of the patristic textual tradition. Our
central insight is the reminder that the canons are patristic texts, and that they are one of
the primary — perhaps the primary — patristic witnesses to the perception of law, legality
and order in the early church. (Also, I think, primary witnesses to exploring patristic
attitudes towards power and social control.) The close examination of how these texts
embody law, and how they "do" law, is thus an essential complement to more traditional
explorations of what the fathers say about law — the theories they expound, or the
concepts that can be unearthed in their works.”> In particular, it is important that not
only individual sources or canons be examined for information on particular topics —
"mined" for ecclesiological or sociological data — but that the tradition as a distinct legal
whole, as embodying a legal culture, be taken into account. In this the canonical texts
must not only be read only in their original compositional contexts — a particular father's
biography and opus, or the particular circumstances of a council — but also as placed and
found within the canonical tradition itself. The canons of Gangra, for example, need to
be not only read in terms of 4™ C debates over asceticism in Asia Minor, but also
appreciated for their role in defining and establishing ecclesial rule and power culture
for the next millennium (and more) as part of the core canonical corpus of virtually
every major Christian tradition. The after-life of sources as part of the canonical corpus
is at least as worthy of investigation as their points and circumstances of origin.>

Third, this work seeks to contribute to the history of Christian canon law. Here

the work takes an almost post-colonial turn in its concern to carve out for Byzantine

22 Here it is important to recall that the discipline of ecclesiology is a late medieval and Reformation-era
invention; before this time, the canonical texts are not so much an important source for ecclesiology as
much as they are ecclesiology: they are the central and most concrete locus of the church's reflection on
church order. Cf. Lossky 1944,175; Meyendorff 1983,79-80. On the origins of ecclesiology as a subject,
Congar 1970,217, 270 et passim.

> Investigations of canonical Nachleben have been stymied particularly by the tendency to treat canon
law as the step-daughter of Konziliengeschichte. Here the influence of Hefele-Leclercq is no doubt
pervasive; Hess 2002 is a modern (moderate) example.



canon law a more significant place in a field dominated by the narratives of the western
Christian experience. These narratives, although not generally hostile to Byzantine
canon law (it is often little more than a marginal curiosity), have created very little
space for its appreciation. To put it a little, but only a little, crudely, the Byzantine
experience tends to become submerged in two master narratives: 1) as a part of the story
of the slow decline of church law from the original charismatic rule-purity of the pre-
Constantinan church into the corrupt legalization and secularization of the post-
Constantinian church (broadly a Protestant narrative);** or 2) as a primitive and
backward sideline in the story of the slow but inevitable and providential evolution of
church law towards the 12" C western legal developments, particularly the development
of canon law as an independent legal discipline (broadly a Roman Catholic narrative).*
Very rarely has anyone — even the Orthodox, who tend to internalize one or other of
these narratives — tried to consider how Byzantine canon law of our period might
constitute a coherent, non-defective legal whole in and of itself, with its own particular
sense of consistency, its own perfectly interesting, if sometimes odd, categories,
concerns and agendas, and as quite content with its own "state" — i.e. not in permanent
need of reform from decline or development into something else. In other words, rarely
has the discipline explored Byzantine canon law, or even the western pre-12" C canon
law (with which it shares many characteristics), as a mature legal world worthy of
detailed exposition in itself, and with its own "narrative".?® This is precisely our
principal concern here.

The fourth set of problematics is furnished by the history of late antique and

Byzantine law. These two disciplines — or perhaps this one discipline, as the two

2 Most notably Sohm 1923, but so Erickson 1991a, Hess 2002, Ohme 1998.

> Examples of this evolutionary reading of western canon law include Brasington 1994 (where prologues
are studied as "evolving" towards the values of sophisticated jurisprudence); Cosme 1955a,63 (with
church law moving along the "way to internal perfection"); Fournier 1931,75-77 (with systematic
collections marking "progress" in the still "embryonic" science of canon law); Gaudemet 1994,viii (the
first millennium characterized as "a slow ascension", moving towards the "golden age) and Kuttner 1960,
1-3 (pre-12™ C law as "dissonance" followed by "harmony"); see also Cosme 1955; Ferme 1998,195-202;
Kuttner 1975,199-207. Sohm 1918,3-8 provides many examples from the older literature of the narrative
of the "Unentwickeltheit und Ohnmacht" of canon law for a thousand years. Such tendencies are,
however, less marked in more recent surveys, such as Pennington 2007 or Reynolds 1986. See the
criticism of Nelson 2008,303 of this type of narrative.

%% The one ironic exception is Rudolph Sohm 1918, 1923. Although a key expositor of the first thesis,
Sohm's concern to black-ball the 12™ C western developments as the critical moment in the church "legal
fall" led him to consider the 4™-11" C developments in a more serious and sympathetic light. As a result,
his concept of the "sacramental" altkatholische church law (1918,536-674; 1923,2.63-86), despite many
problems, remains among the most insightful assessments of pre-Gratianic law, eastern or western, ever
committed to paper. For reflection, and extensive bibliography, on the tumultuous reception of Sohm's
theories, Congar 1973; also Brasington 2001.



sometimes merge — provide the essential historical backdrop for any study of Byzantine
canon law. It is also in these fields, however, that the lack of an attentive cultural-
historical reading of the type aimed at in this work is sometimes most sorely felt.

It is (I propose) not too much of a simplification or exaggeration to suggest that
the central problem of these fields has historically been the apparent defectivity of their
subjects: late antique and Byzantine law simply do not seem to "work" as we expect
them to. In practice, because these fields have been traditionally dominated by
academics with continental legal educations, this has meant that the expectations of
modern legal formalism, as developed in western Europe since the 12" C, have not been
sufficiently satisfied. Expositions in both fields have thus traditionally centered on the
law's many infractions of modern formalist propriety/piety: doctrinal coherence and
elegance seems elusive; the system becomes oddly rhetorical; jurisprudential activity
ebbs; facts and law and law and morality become "confused"; equity and substantive
justice tends to win over procedural regularity; legislation becomes embarrassingly
ornate and conceptually clumsy; juristic autonomy (from political interference) and
creativity wane; the rule of law is poorly observed; and laws generally seem to lose their
importance and efficacy as instruments of policy and dispute resolution.?’

The traditional response to these "failures" has been the relegation of late
antique and Byzantine law to the familiar narratives of decline/corruption or
primitivism/ preservatism.?® In the former, late antique and Byzantine law appears as
gradual slipping away from the conceptual heights of the classical jurists: "Roman
classical law rises like a mountain above the common level of the others [other ancient
laws] and it slopes down again to the previous level in the Byzantine period"?. In the

second, it appears as a static repository of ancient Roman traditions that are

" For a flavour of these themes and assessments in the older literature, see for example Biondi 1952,1.1-
2; Jolowicz 1952,517-538; Kunkel 1964,150-154, 177-181; and see the discussion in Pieler 1978,351-
355, 361-365 (with many further references); 1997a,592-593; Ries 1983,167, 210-223. In later Byzantine
law, see above all Simon 1973, and the references in nn. 40-44 below. Some of these characteristics,
particularly the loss of classical doctrinal and terminological precision and sophistication, were the basis
of Ernst Levy's famous, but now mostly defunct (in its technical aspects), notion of Vulgarrecht. On this
concept, and its variety of its usages, see now especially Liebs 2008; also Wieacker 1988,2.207-218 and
the references in n. 28.

% The idea of late antique and Byzantine law marking a "decline" is so commonplace as to hardly need
comment; see the discussions in Garnsey and Humfress 2001,53-55; Honoré 2004,109-132; Humfress
2007,2-3 (and Humfress 1998,8-10 with more examples); Matthews 2000,23-29; Pieler 1997a,565-566.
The related idea of Byzantine law as a kind of ossified repository, looking forward to greater glory, is also
common, as noted in Stolte 1998,266-269; 2005,58. Pieler 1997a,566 stills opts for this latter view.

% Pringsheim 1944,60.



underappreciated and misunderstood: the Byzantines lack the "spirit" of Roman law,**
and their law possesses a "poverty" of content with a tendency towards the total mixing
of law and morality.>’ However, it is conceded, the Byzantine at least preserved
knowledge, which could await future use by those more capable — meaning the great
flowering of 12" C jurisprudence and, beyond that, the European development of the 7us
commune generally (culminating, perhaps, in the 19" C German Begriff§juriprudenz).

Recent scholarship, of course, has been much less inclined to resort to either of
these narratives. Here, however, a certain bifurcation in the discipline may be detected.
The late antique wing of the discipline has tended to confront these narratives in one
way, and the Byzantine wing in another. The latter's approach has been very much a
direct inspiration for my own.

The Byzantinists, particularly those associated with the Max-Planck-Institut fiir
europdische Rechtsgeschichte in Frankfurt, have tended to address the problem of
decline by completely rethinking the formalist cultural-legal paradigm that generated it
in the first place. Instead of trying to fit the observed phenomena into a formalist mold,
and to find political or social excuses for its failures, they have tended to formulate a
new paradigm to take account of the changes witnessed — i.e. to attempt to read the
"failures" as conforming to a new and very different cultural 7dea/ of law.

The pioneering text of this stream of thought has been Dieter Simon's 1973
essay Rechtsfindung am byzantinischen Reichsgericht>* In this study, the decisions of
a judge of the Hippodrome, Eustathius, preserved in a mid-11"™ C Byzantine legal
textbook, the I1€ipa, are analyzed in terms of modern continental legal-scientific
Rechtsdogmatik. Not surprisingly, Eustathius' decisions come off badly: terminology is
varied for purely aesthetic reasons; decisions that could be based on laws are based up
equity; similar cases are treated completely differently and with reference to different
laws; laws are sometimes sought post-decision to provide a pre-determined penalty; and
interpretative rules run wild.>

To explain these results, Simon does not, however, declare the Il&ipa an
example of primitivism or decadence, nor even make recourse to the well-worn

narrative of Byzantine political corruption. Instead, he considers that the observed

3 Hammer 1957,1; cf. Stolte 2003,92 "never in any moment of its history did Byzantine law manage to
surpass the intellectual qualities of its great Roman ancestor, the 'classical' Roman law of Antiquity...the
encyclopedia [the Digest] was never spiritually digested..."

*! Giaro 2006a,285-286.

32 Simon 1973; and see especially the discussion and expansion on Simon's work in Pieler 1978,346-351.
* Simon 1973 13-23.
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phenomena can be explained if we accept that rhetoric itself is the main dynamo of
Byzantine Rechtsfindung, and that the laws are employed quite consistently if we
consider them analogous to rhetorical fopoi>* In effect — although these are not quite
Simon's words — Byzantine law is functioning as a grand literary enterprise, focused on
justice, and with law as one (and only one) potential pool of literary tools for building
an argument. Other tools can also be employed, including any type of reasoned
argument, or citations for classical authors; but, as Simon puts it, one never so much
argues "from" the law as "with" the law.” Indeed, the author of the Ileipa at one point

remarks that "for this decision he [Eustathius] a/so cited laws">®

(apparently they are
optional); and elsewhere a decision is praised first for its elegant and morally sound
qualities, and then for the fact that it also included legal citations.’

Laws nevertheless remain important in this world, and Simon includes many
examples of quite sophisticated technical rule arguing and application. One reason for
this is that they remain closely connected to the authority and person of the semi-divine
emperor. Indeed, Simon suggests, every Byzantine hearing is essentially an extension
of the emperor's personal jurisdiction.”® But this itself tends to heighten the degree of
equity in the system, as the emperor's decision is beyond rational critique or the demand
for juridical consistency — it is always a quasi-divine statement in the realm of the Just
and the Good.” In effect, laws must always be read in light of a basically substantive
criterion: the emperor's Justice.

In very few pages, then, Simon turns on its ear any expectation of a Byzantine
legal formalism, and starts to sketch a reasonable alternative centered around the
realization of the quasi-divine substantive justice of the emperor, and the ideal of the
negotiation of legal rules in the context of much broader set of literary and cultural
values, all loosely governed by the expectations of an ancient rhetorical education.
Modern formalism not only does not appear as an ideal here, but its core values (on
which, more below) make little sense: conceptual consistency is overruled by concerns
for aesthetically pleasing and rhetorically and morally consistent decisions, and
judgments are infendedto realize extra-juridical ideals of justice. The place here for

many other features of modern formalist systems — an independent and "creative" expert

** On this particularly, Simon 1973,18-23

33 Simon 1973,20.

36 Cited without reference in Simon 1973,21; emphasis Simon's.
*7 Cited without reference in Simon 1973,13.

¥ Simon 1973, 29.

3 fbid
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judiciary, forensic agonism, technical jurisprudence, the rule of law, the autonomy of
law, and even the ideal of submitting to formal rules at all — is far from clear.
Numerous other studies in Byzantine law have since confirmed and continued to
build upon this picture. Studies of other juridical decision, for example, have tended to
reinforce the low place of laws and technical legal concepts in legal processes: general
extra-legal moral or metaphysical considerations, and the rhetorical know-how of
presenting them, are often more prominent than the real juridical construction of
justice.*” As Haldon notes: "Judges were not...expected to fulfill their obligations
through applying the law, in a modern sense. On the contrary, the law they applied was
the morality of the society — this replaced the normative legal framework — interpreted

through the prism of inherited legislation...."*!

Law is essentially an exercise in applied
morality. Similarly, the degree to which later Byzantine legislation disappoints as the
policy instruments of an active modern-like positivist legislator has become increasingly
clear. Haldon agains puts it well: "the legal 'system' became less a practical instrument
for intervening in the world of men...but more a set of theories which represented a
desired...state of affairs...Imperial action was thus not directed at emending laws to
conform to reality, but rather at emending reality to conform to the inherited legal-moral
apparatus."* Legislation thus emerges increasingly as a highly sacralized and
symbolic production, more the product of God than a secular emperor, and with the task
of providing a symbolic framework for understanding the world and impressing and
internalizing moral and metaphysical lessons — not necessarily addressing "real" legal
problems (although it does this too — occasionally).” In this sacralized world, not
surprisingly, standard legal abrogation principles such as /lex posterior derogat legi
priori — although known and understood — have disturbingly little meaning, and little
consistent use (how do you abrogate a divine law?).** Similarly the rule of law and the
relationship between secular law and church law can never seem to find clear
conceptual articulation or delineation.* Consistent legal-dogmatic architecture of any
kind is simply difficult to identify: legal concepts and techniques are known, and

occasionally employed, but they are somehow not very important.

* For example, Dennis 1994; Kazhdan 1994; Laiou 1994; Macrides 1990, 1992, 2005; Papagianni 2005;
Pieler 1970.

*! Haldon 1990,278.

*2 Haldon 1990,249.

* In addition to Haldon 1990 see Fogen 1987, 1989; Lokin 1994; Simon 1994; also Lanata 1989a.

* Asn. 43; also Fogen 1993,67-68; Pieler 1978,346, 1991; Stolte 1991, 1991a, 2008,695. Cf. also
Triantaphyllopoulos 1985,7-8 on the Greek principle of /ex prior derogat legi posteriori!

* See Fogen 1993,68-72 for a summary of recent research.
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In late antique law, in contrast, the approach to confronting the narrative of
decline has tended to take a very different tact. Instead of rethinking the propriety of
applying a formalist legal mould to late antique law, scholars have tended — with
exceptions*® — to be more concerned to show that the "failures" of late antique law were
simply not as bad, widespread or meaningful as they appeared: late antique law was not
so corrupt as usually thought; jurists were still present and active; codification and
legislation was still creative, even learned, and more doctrinally coherent than it first
appears; juristic activity was not so closely controlled by the centralized state as
sometimes thought; the rhetorization of legislation was not as complete, new or
significant as it seems; the emperor was not so overwhelmingly in control of law as he
seemed to be, or as arbitrary as he appeared, and participation in the legislative process
was broader than often thought; laws were more efficacious than the old narratives
allow; and (thank goodness!) there was still plenty of room for clever legal
professionals to "play" the system.*’

All of this we must accept as true, at least for the 4™ and 5™ C, and perhaps
somewhat later. Nevertheless, it is difficult to shake a nagging worry that many of these
recent studies are somehow "keeping up the legal appearances". Certainly the unstated
implication of most of these studies seems to be that the only way late antique law
might be possessed of a real legal experience is if it conforms to the demands of a
modern-like formalist-positivist system, complete with an ongoing and quasi-
independent juristic science, a responsive and creative legislative center still intent on
effecting policy through laws, the rule of law, and a strong emphasis on resolving
disputes through the consistent logical application of formal legal rules. Whether any of
this, however, corresponded to the actual legal-cultural ideals of late antique society is
rarely asked. As a result, in their very attempt to confront the older narratives of
decline, these studies often appear to have internalized the legal prejudices of these
same narratives. Certainly key legal-cultural issues are left unaddressed: to what degree
were jurisprudence and jurists valued in legal processes? was doctrinal legal creativity a

legal-cultural ideal? was juristic autonomy an ideal? were carefully crafted and

% The best example is probably Biondi 1952 who in formulating his "Christian" Roman law does seem to
suggest a rethinking of the very fabric of Roman legal culture; in this respect — that of his overall
approach — I think the importance of his work has not been sufficiently recognized. Stroux 1949, and the
broader conversation about the early rhetorization of Roman law, perhaps also opens the door to such a
re-conceptualization of the nature of Roman law, but in practice seems to remain mostly confined to
narrow questions of the influence of specific rhetorical concepts on Roman juridical doctrine.

*" Here [ would broadly count the approaches of, for example, Harries, Honoré, Humfress, Liebs,
Matthews, Sirks and Voss; also Pieler 1997a.
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doctrinally coherent legal documents more valued than more "rhetorical" ones, even in
formal legal processes? was anyone particularly bothered that the emperor was the sole
font of law, and if not, why not — and what might be the legal theoretical reasons for
this? was the "rule of law" a positive or useful value? what were ancient criteria for an
"effective" law? was formal procedural consistency a value? In short, rarely does
anyone explicitly ask if modern-like instrumental legal formalism was itself a legal
value in late antiquity and beyond.

Two reasons might be suggested for this difference in approach. First, late
antique law is undoubtedly simply more formalist in its general orientation than its
Byzantine successor: the Romanist vision of a legal system is not so hopelessly
dissonant with these texts as in the later Byzantine period. It is certainly possible —and
perhaps desirable — to maintain its ideals in the historiography of the late antique period.
Second, and perhaps more importantly, much recent literature in late antique law has
taken a distinctly socio-historical turn. As a result, many scholars are simply no longer
interested in exploring the intellectual architecture of late antique law, decline or no.
More important is providing accounts of its socio-political realities, and in particular the
varieties of negotiations of power of which law is both part and vehicle. Many recent
studies thus may treat intellectual-cultural issues, often very perceptively, but their real
argument is centered on affirming that, for example, late antique law can be read as an
interesting, creative and diverse set of socio-political interactions; legislative processes
were informed by a surprisingly dynamic set of figures and influences; or the rhetorical
character of the legislation played an important role in broader patterns of power-
negotiation. For these issues, the matter of the intellectual or cultural "decline" of law,
or indeed, the nature of late antique law as a coherent cultural whole — the intellectual
and cultural underpinnings of these phenomena — is simply not a terribly relevant
question, and can be sublimated into descriptions of social practice. Certainly the
intellectual-cultural aspects of decline need not be addressed very directly. Further, the
cultural-historical problems that are raised, such as the construction of authority,
perceptions of punishment, the textures of imperial propaganda, or the role of law in
identity-formation, tend to be more about the interface of law and culture than the
ancient culture of law per se. **

There are, however, prima facie many good reasons to rethink whether or not

formalist legal operations should be assumed as a particularly central cultural ideal even

* For these last, see for example Harries 1999, 2000 or the studies in Matthisen 2001.
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in late antiquity. The work of John Lendon and Peter Brown, for example, has
demonstrated the extent to which late antique aristocratic power-culture was dominated
by relatively informal, yet deeply internalized, codes of pardeia, friendship and honour.
Into this world technical legal dispute resolution fits only awkwardly.*’ Late antique
legislation too, with its sacral epithets, morally and religiously charged language,
issuing from emperors who are increasingly stepping into the Platonic/Hellenistic (and
now Christian) model of kingship as a semi-divine mediator between heaven and earth,
the "law animate", hardly encourages the conceptualization of laws as the highly
manipulable and instrumental rules of a modern secular positivism/formalism; they
seem much more like the numinous, divine mandates of a sacred law.*® Certainly the
well-known rhetorical texture of the laws does not, in fact, easily lend themselves to be
"used" in a logical rule-calculus; they suggest a much more literary manner of
employment in a complex and sophisticated set of value negotiations.

Perhaps most importantly, and to an extent that is not sufficiently taken account
of in the literature, the entire classical Greek cultural tradition that underlies the late
antique synthesis clearly does not privilege formal or "scientific" jurisprudential work at
all — and as is well known, hardly contains any examples of it.”' Indeed, it is not
difficult to find a downright stigmatization of formal rule-work and rule-reasoning, and
of rules generally. Plato's vision of law, for example, tends to view laws as somewhat
unfortunate necessities, ideally to be transcended, but if not, only justified by their
assimilation to educational tools and ideally merely the instrument of the divine
philosopher-king.** Strict rule adherence of straight commands is thus mostly a matter
for slaves — not for the free, for whom law functions as yet one more means to the
ethical education of the soul, and should be persuasive and rational.”® In any case, law

is very much more about virtue than rule-adherence per se, subordinated to justice, and

* Brown 1992,35-70; Lendon 1997,176-236.

*% On this complex of image and concepts, its continuity and its (increasing) dominance in late antiquity,
see Centrone 2000; Dvornik 1966,2.672-723 (on the Christian usages; on the Greek, 1.132-277); Fogen
1987, 1993,43-49; Garnsey 2000; Garnsey and Humfress 2001,25-51; Kelly 1998; see also Enf3lin 1943.
> For example, Jones 1956, 292-308; Todd 1993,10-17; Triantaphyllopoulos 1985,31-35; Wolf 1975.

>2 On Plato's general legal theory, in a variety of contexts, Cohen 1995,43-51; Dvornik 1.179-183 (et
passim); Jones 1956,1-23; Kittel 1993,1025-1035; Laks 2000; Letwin 2005,9-41; O'Meara 2003; Romilly
1971,179-201; Rowe 2000; Schofield 2000. There are various ways of harmonizing Plato's sometime
contradictory statements about law, but I think there can be little question that the Rechtstaatis a distinct
second-best solution. Certainly it must be firmly embedded in a strong extra-legal philosophical and
pedagogical framework.

>3 See especially Laws 720-723. Cf. Lendon 1997,236, where it is noted that the mechanical-like
operation of a modern rationalized bureaucracy is better compared to a Roman slave workhouse than the
Roman government (which he likens to a soccer team).
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part of a much broader pedagogical program.>* Greek rhetoric too, despite considerable
attention to forensic oratory, and unquestionably the ability to function as a kind of legal
technique,” has a notably minor and even stigmatized place for real legal reason of a
modern formalist flavour; argumentation is prototypically around questions of moral
qualities of persons and substantive justice.® Even classical Greek procedure,
embedded and preserved for late antiquity in the canonical rhetorical speeches, seems to
have had an allergy to much formalism, allowing considerable latitude to judges in
arriving at decisions, unrestrained by technical and strict rule adherence and even laws—
very like the ITgipa, in fact.”’

Whatever the classical Roman law's own formalist proclivities or potentials,
therefore, there are at least a few critical indications in late antique culture that suggest
that a formalist-positivist legal paradigm should not be too quickly or automatically
assumed as a late antique legal-cultural ideal. The "cultural cards" are at least in part
stacked against it. This work, however modestly, and however restricted its scope, will
hopefully serve as yet one more indication of this.

None of these four sets of problematics are the explicit topics of this work
(although we will return to them in the conclusion). This study will instead seek to
address each indirectly by providing a #ype of study that is hopefully valuable for them
all: a careful description and analysis of the cultural and intellectual contours of at least
one ancient Greco-Roman normative structure, Byzantine canon law, as a coherent
whole, and as it may be read to describe its own legal world.

The study will be divided into four chapters. The first two chapters will treat
how Byzantine canon law is framed by the tradition. In chapter one, we will examine
Byzantine canon law from a "bird's eye view", examining the overall shape of the
tradition and the patterns of its historical development, and considering what the basic
contours of this development reveal about the legal presuppositions of the texts. In
chapter two, we will turn to how the Byzantines themselves introduced their own

tradition and set the parameters of its operation through various traditional prologues

>* See for example Plato Laws 630-1, 643e, 653b, 705d-6a; see also Gagarin 2000. Aristotle's Politics
tends in much the same direction.

>> This is something of a commonplace; see for example Calhoun 1944,58-63; Jones 1956,298-308, and
more broadly Bederman 2000; Brasington 1994,227-228; Humfress 2007,9-28, 62-132 (and pp. 3, 25 for
references to the older debate of the influence of rhetoric on Roman law; also, Humfress 1998,73-80);
Winterbottom 1982. Ancient rhetoric, if far from suggesting a formalist legal science, is fully capable of
providing a quasi-technical framework for the operation of legal argumentation, as even brief
acquaintance with stasis theory makes plain (see especially Heath 1995).

> Heath 1995,76-77, 141-142, 294; Morgan 1998,234-235; Todd 2005; Yunis 2005,202-204.

57 Cohen 1995; Gagarin 2005a,34-36; Lanni 2005; Sealey 1994,51-57; Todd 1993,58-60; Yunis 2005.
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and prologue-like materials. In the third chapter we will turn to a careful reading of the
Byzantine canons themselves. Here the literary orientation of the work will become
most evident as our concern becomes directed not so much towards an analysis of the
canons' substantive content, but to how the forms, styles and types of language
employed in the canons can be read as revealing of legal beliefs. In the last chapter we
will then consider the nature of the first Byzantine systematizations of the canons, and
what these systems reveal about how the canons could be read, shaped, organized and
otherwise jurisprudentially "digested". Finally, in the conclusion, we will consider how
the various patterns and emphases that have arisen might suggest a coherent cultural-
intellectual architecture of Byzantine canon law, and what this may mean for the
problematics introduced above.

Each section of the study will proceed through a simple process of description,
historical contextualization and consideration of how the observed phenomena might be
read as indicative of particular legal concepts or orientations.

The determination of the "legal" — this last step — is, however, a hermeneutically
tricky matter. Our primary concern is to allow the texts to themselves define their own
sense of legality, and as such we will not attempt to analyze systematically the text
according to any rigid legal-theoretical or anthropological model. Nevertheless, some
type of pre-determined questions or criteria for identifying and examining "the legal"
must be brought to the texts. Although we might like to think that one can explore the
legal textures of the Byzantine canonical texts "on their own terms", such a phrase can
only be understood as a shorthand for a dialectical process of challenging modern
preconceptions and expectations against the evidence within the historical texts. We can
therefore entertain no illusions about approaching these texts without certain
preconceived legal problematics or categories. However, the hermeneutic crux of our
method is simply that we allow the historical texts to challenge these preconceptions,
and be prepared for surprises — our legal preconceptions must be employed in such a
way as to allow points of difference to emerge, and to not simply set an agenda of
conformance. In this it is particularly critical that we be quite open about what type of
legal questions and criteria we are bringing to the texts.

The chief legal foil against which we are reading the Byzantine texts — as should
already be apparent — is a composite construction of modern narratives, practices and

perceptions that may be termed legal formalism, or perhaps better, positivist-
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formalism.>® This construction does not correspond to any real legal system, but is
broadly descriptive of a set of practices and cultural ideals which have their immediate
ancestors in 12™ C western European readings of Roman law texts, and which have
become characteristic of the "learned" and official law of most modern western legal
systems (especially continental). Its contours should be familiar.”® Law is conceived as
an independent and abstract project or field of human (and academic) endeavour
concerned with the application of a formal system of mostly written rules to a wide
range of dispute and order-related factual situations. These rules are conceived as
ideally clearly established and defined by a competent legislative authority, and are
treated as — and are intended to be — a closed and coherent systematic whole.*® Ideally
the rules are as comprehensive as possible, even "gapless", and are meant to be able to
address virtually any factual situation that may arise. To this end, the rules are often
exceptionally lengthy and detailed, with many provisions, exceptions and qualifications
— and there are very many of them. More importantly, the legal system (and it is
thought of as a "system") is characterized by an advanced and sophisticated set of

proprietary methods and techniques — a set of "secondary rules"®’

— that governs the
application and use of the primary rules and that try to ensure that these rules can be
applied as widely and consistently as possible. These rules can even generate new
primary rules.

Consistency and fairness of rule-application is a chief value of this system, and
is related to a central conviction that one can find a more or less "right" legal answer for
any situation solely from the disciplined and predictable operation of legal principles
and concepts (the "forms" of the law can themselves produce correct answers — thus
"formalism"). In effect, the rules themselves can be made to "think through" any
situation. Because of this, the system places great emphasis on internal logical

coherence, and is exceptionally concerned about establishing clearly defined and precise

definitions, concepts, and relationships between rules, and eliminating any

%% A very wide range of meanings can be attached to both these terms in modern legal theory. See the
comments of Posner 1993,9-26 (incl. n. 31); Wieacker 1952,342, and nn. 3, 5. Our usage is in its details
proprietary and is defined by what follows. It conforms, nevertheless, to what I perceive to be a general
disciplinary "folk usage" of formalism and positivism to refer to the main dynamics of modern
professionalized legal culture in the western world.

 The following owes much to Berman 1983,7-10; Glenn 2007,118-152; Roberts 1979,17-29; Watson
1995; Weber 1925, 61-64; 224-255 as well as numerous other works on legal theory and modern legal
culture, listed in the bibliography.

% This does not require an actual code; Anglo-American law treats both statutory and case law as
functionally witnessing to a coherent set of legal principles and concepts.

51 A concept borrowed here loosely from Hart 1961,89-96, who borrowed it loosely from Wittgenstein.
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contradictions, repetitions, or irregularities. The system thus often seems to function
like a "science", and the designation may even be welcomed. When the logical and
consistent application of legal method and technique cannot find a proper legal answer
judicial "discretion" must be invoked — but, it is held, hopefully very rarely and in a
very controlled manner. It is much preferable for the rule-system itself to produce an
answer than to depend upon the whimsy of a fallible human judge. Indeed, the
controlling metaphor of the system is probably technological: law is idealized as
functioning as a quasi-mathematical mechanism of legal doctrine in which rules may be
impartially applied to different fact situations.®> It is recognized that such a formalist
rule-mechanism will not always produce an obviously just solution for every problem,
but this is accepted as an unfortunate but necessary element of the system. Thus the
critical distinction arises — and is accepted — between formal and substantive justice, that
is, between a "legally" just solution (formally and procedurally correct) and a "really"
just solution (according to the value judgments of a given observer or community, or
various philosophical criteria). This can in turn encourage a certain amoralism in law's
practice, where participants are expected to function not so much as truth-seekers as
skilled manipulators of a kind of "rule game", defending "interests" in a strongly
agonistic manner.

Not surprisingly, this type of legal system, a complex system of rules and rule-
logic, is largely operated and developed by a professional caste of legal experts and
academics. These in turn function in the context of proprietary legal professional and
academic infrastructures. This professional caste tends to form a distinct class in
society, with its own forms of education, its own career-paths, its own special
qualifications, its own special professional language, its own special dress, and its own
standards of conduct — its own "ethos".

The presence of a well-defined class of legal professionals is, however, only one
aspect of an even broader and central motif: autonomy. Not only does law function as
the domain of a clearly demarcated professional cadre, but law understands itself as a
distinct field of human endeavour and study, separate from other fields and with its own
language and special method of reasoning and thinking. It is, in particular, constantly
concerned with self-differentiation from other types of normative systems and forms of
social control. Especially characteristic is an ongoing preoccupation with distinguishing

itself quite clearly from ethics/morality and politics (and in canon law, theology). An

62 Justice's blindfold is a wonderful illustration of this. The scale is now determining justice.
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extremely important aspect of this autonomous self-perception — and a critical aspect of
its formalism and positivism — is the idea and ideal that it is able to function legitimately
with as little recourse to these "outside" narratives and values as possible. It wishes to
be as sealed as possible from outside interferences, bound instead by its well-defined
legal rule-world.

Finally, law is highly susceptible to patterns of construction and reconstruction
as legislators or legal professionals shape and reshape it to conform to changing policy
goals or value decisions (this is the principal expression of the system's "positivism").
This may happen through a formal legislative process or through less dramatic
philosophical or proprietary legal-academic discourses (a "jurisprudence", casuistic or
deductive). In all cases the law is in this respect very "secular": it is very much a
malleable human instrument or tool for the effecting of broader agendas or goals,
whether these be the whim of a despot, the consequences of a natural law theory, a
social policy, or a concern for greater systematic consistency. Provided that the correct
formal procedures (formalism again) are followed, rules may thus be dismissed,
replaced or modified quite easily. The law is thus typically always "progressing",
"advancing", or "growing" — change, even profound change, is fairly easy.

This vision of the legal has long been recognized in both legal theory and legal
anthropology as having no special claim as a source of universal categories to explore

1.9 Nevertheless, we

human law, nor even as embodying a particularly useful legal idea
employ it here because it continues to dominate in one way or other the legal thinking of
the four disciplines enumerated above. More importantly it remains, even if weakened,
the functional reality of modern western legal culture. Most lawyers, legislators and
judges in the western world (indeed, in most of the world; western legal formalism is
one of the world's greatest imperial success stories) continue to think of their work in
terms not so far from those just described. Similarly, most citizens of western countries,
despite frustrations and dissatisfactions, understand and expect the processes, ideals,
values and struggles of this type of legal culture. It thus captures better than any other
specific theoretical model the parameters and points of reference of our culture's /ega/

imagination: our legal instincts and habits, the "cultural plot" of what law is about. It

thus provides a heuristic backdrop of unparalleled richness and cultural "density" for

% As to not having any special claim on providing categories for human law, this is the essence of the—
Gluckman-Bohannan debate in legal anthropology; see Donovan 2007,100-122. In legal philosophy legal
formalism-positivism of the type described here is so dead as to have almost become the straw-man of
legal wrongness, strongly contested by — to name a few — sociological jurisprudence, legal realism,
pragmatism and critical law studies. See for example the comments of Stone 2004,166-167.
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any study of a non-western, non-modern legal system aimed at ferreting out contrasts
and similarities of legal-cultural belief. It is, in any case, unavoidable.

Aside from this general formalist-positivist foil, a number of more specific
questions are also persistent in this study's examination of "the legal" in Byzantine
canon law, even if they do not always emerge directly from the sources. The most
prominent is the relationship between Byzantine canon law and contemporary
Byzantine secular law. This is an issue that in different ways is important to all the
disciplines mentioned above. Here our concern will be not only explicit theoretical
articulations of this relationship (which are few in our texts, in any case), but also
subtler textures of how the texts locate themselves in relation to the secular law through
patterns of shared (or not) nomenclature, diction, patterns of thought, compositional
forms, genres, and images.

Comparison with western canonical tradition of the first millennium is also a
recurring theme, although only sporadically. This is both inevitable and useful given the
western orientation of much modern canon law historiography. We will also very
occasionally (mostly in chapter one) look east, to the Syrian and other "oriental"
Christian worlds, considering ways in which Christian canon law can be read as a
unified legal story. In this we will be attempting to take a few modest steps towards
breaking the parochialism of much modern canon law historiography.

Finally, this study will be frequently informed, albeit usually indirectly, by a
wide array of categories and questions derived from modern legal sociology,
comparative law, law and literature studies, and, above all, legal anthropology.®* This
literature has proven to be a fertile, and indeed indispensable, source of challenging
questions and problems: do legal systems need formal norms? do the logical consistency
and interrelationship of norms need to be privileged? are "facts" important in
adjudication? must legislation emerge from a clear positive authority? must law be
clearly delimited from other types of social regulation? The importance of this
literature is perhaps primarily to awaken one from any legal-dogmatic slumbering: no
other literature is so useful for challenging one to take into account the enormous
possible varieties of human legal experience, and so deeply illuminating of one's own

legal presuppositions. This study, however, in no way pretends to be a work of legal

 Todd 1993,18-29 was a key inspiration in my investigation of legal anthropology. Among the works
consulted include the introductory works of Donovan 2007, Roberts 1979, and Rouland 1988 and the
studies of Bohannan 1957, Diamond 1950, Gluckman 1955, Hoebel 1954, Hoebel and Llewellyn 1941,
Maine 1861, Malinowski 1926 and Pospisil 1971. In the other fields mentioned important resources have
included Glenn 2007, Ong 1982, Posner 2009, Weber 1925, Ziolkowski 1997.
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anthropology or comparative law, just as it is not a work of legal theory — we are, to
borrow a phrase from Richard Posner, "consumers", not "producers" of these fields.®
Their questions and categories may nevertheless be felt constantly assisting us in the
recognition and articulation of many of the legal textures and patterns we encounter.

A few limitations have been imposed upon this study. The first is chronological.
The dates 381 to 883 have been chosen because the first corresponds (at least roughly)
to the adoption of the so-called "Antiochian" corpus by the church of the recently-
triumphant Nicene orthodoxy, and therefore to the emergence of the collection of texts
that will become the core of the Byzantine canonical tradition. The second marks the
completion of the so-called Photian recension of the Collection in Fourteen Titles,
which, in retrospect, marked the completion of the core Byzantine canonical corpus.
These dates therefore encompass what may be fairly considered the central period of
development of the Byzantine canonical tradition, i.e. the time during which the texts
and text-structures were produced that even to this day are considered the heart of the
entire Byzantino-Orthodox canonical tradition. These dates are, however, symbolic;
material outside of these dates will be occasionally considered to illustrate broader
themes and patterns.

The texts from this period to be examined have also been limited very narrowly
to the texts that emerge as the central corpus structures of the Byzantine canonical
tradition. The scope, definition, and development of these "central corpus structures"
will be examined in detail in chapter one, but suffice to say they includes all of the
canonical sources of the 883 recension of the Collection in Fourteen Titles, the
introductory and rubrical structures of the two extant Byzantine systematic collections
from this period (the Collection in Fifty Titles and the Collection in Fourteen Titles),
and a number of other smaller texts from this period typically found in the manuscripts.
These texts are not exhaustive of the canonical material of this period, by they do
constitute its most important and prominent elements.

Although this work is primarily conceived as a close and "closed" historical-
cultural reading of these canonical texts, its topic can only be meaningfully pursued
with some attention to the historical contexts for the structures and patterns observed.
Because the potential contexts for illuminating patterns of legal belief and imagination
are enormous, these too have been restricted mostly to a pool of texts from this period

that might be considered primary witnesses and influences on the Byzantine canonical

8 Posner 1993,xii.
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texts as a formal corpus structure. This pool is still very large, and includes virtually all
of the secular legal collections of this period, as well as a wide variety of other texts that
form the canons' most immediate and obvious contexts: the Apostolic church-order
collections, literary/philosophical treatments of law, and Scriptural law-code-like texts.
Unfortunately, the length restrictions of the modern doctorate have precluded systematic
comparison with these texts, but the most significant parallels and differences will be
noted.

Despite these limitations, the scope of this work remains extremely broad,
encompassing over five centuries of canonical material. This breadth is perhaps
disconcerting. However, the broad scope of this study is the result of a firm
methodological conviction that the fundamental contours of legal belief — our principal
topic — can only be convincing traced in categories, structures, and shapes of the
traditional texts as they develop over the cultural /ongue durée. 1t is only in the
cumulative coherence of how the corpus takes shapes (chapter one), how the tradition
frames its own endeavours (chapter two), how the central texts of the tradition
themselves "talk" about their legal world (chapter three), and how the tradition
organizes and arranges itself (chapter four) that the nature of law and legality in the
canonical collections truly begins to emerge with any clarity. More specific or
impressionistic anecdotal treatments do not easily lend themselves to basic questions of
how the system as a whole was perceived — and can even evade the challenge of
considering the cultural whole at all.

Nevertheless, this broad scope has required certain economies. To provide for
sufficient analysis of the Byzantine canonical material itself, comparisons and
contextualizations have had to be kept restrained — and too often relegated to the
footnotes or appendices. A number of translations, additional examples or data sets, and
important, but supplementary discussions or illustrations, have also been appendicized.
Finally, substantiation, particularly in the third and fourth chapters, has generally been
kept representative, not exhaustive.

One other, more important caveat must also be made: even as an exploration into
Byzantine church-legal culture, this work can only be considered one piece of a much
larger project. It demands at least two companion studies. First, the field desperately
needs a much more thorough study of Greek patristic thinking on law and legality than

currently exists, and this must include work on the influence of Roman legal thinking on
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Greek patristics (Latin material has been much better served in both areas).® Such a
study must examine not only explicit expression of theory, but also track the use of legal
metaphors, images and language, and consider broader legal symbolism and iconology
(and even architecture). Second, and perhaps more importantly, the field requires a
thorough cultural-legal analysis of texts conveying forensic practice, similar to that
performed by Dieter Simon on the I1eipa. Important texts would include conciliar acza,
other record of trials (e.g. of Maximus the Confessor), and even epistolary exchanges on
church-legal matters (e.g. between Photius and Nicholas I). For our purposes, these
texts need to be examined not so much for what they may or may not reveal about what
"really happened" socially or politically, but for the legal assumptions and values they

assume and promote.

% For example, Biondi 1952, Gaudemet 1957,163-176; 1958,467-483. See the treatment of this question,
with many further references, in Humfress 2007,147-152. On the Greek fathers, see the very brief
treatment in Stiegler 1958,97-101, and now Troianos 1992.
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CHAPTER 1: THE SHAPE OF THE LAW

The basic shape of the tradition as a textual artifact — its constituent texts and their
structures, and the patterns and dynamics of their formation and growth — reveal much
about the nature of Byzantine canon-legal culture. Preliminary even to the conscious
and explicit introduction and framing of the canon-legal texts, these aspects of the
canonical tradition constitute the most basic way in which Byzantine canon law, as a

normative system, presents itself to us and sets its own fundamental parameters.

A. A preliminary problem: codicology

This question of the "shape" of the tradition immediately raises the problem of
how the tradition was physically present and encountered by contemporaries, i.e.
publication forms, size, circulation, typical manuscript contents, and text layouts. In
other words, it immediately raises the problem of Byzantine canon-legal codicology.

Unfortunately, a codicological description and analysis of Byzantine canon law
has never been performed. In fact, it is surprisingly difficult to find even basic
codicological information in the modern literature: the physical shape of the tradition
has never been a primary focus of interest. This neglect is so dissonant with our own
priorities that it requires some explanation.

The basic problem is disciplinary: cultural history simply does not think
codicologically. Rarely does a discussion of Byzantine theology, for example, start
with the question of what a typical Byzantine "theological manuscript" looked like,
what it contained, and how it was structured — or even if it existed. Instead, one tends to
begin and end analyses with individual texts, extracted from the manuscripts, and
possibly reconstructed. This tendency is driven by two major disciplinary trends, both
of which are broadly problematic for our study.

First, modern historicism has tended to treat texts as anchored so firmly in
original contexts that one can easily ignore their later historical relationships with each
other and how, over time, texts become incorporated into larger cultural-intellectual
wholes. One instead focuses on discrete text, at one discrete moment.

Second, and even more critically, an atomistic approach to ancient texts is
strongly reinforced by the ideal of the modern critical edition. This ideal — as evident in
all the major primary source series — has tended to encourage the isolation and

"disentanglement" of select individual texts from manuscript contexts. As a result,
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instead of reading whole manuscripts, and individual texts within the literal "con-texts"
of the manuscripts, scholars tend to read, via the critical apparatus, single texts across
different manuscripts. The disposition of the relevant texts in the manuscripts — how
often they are found, where they are found, next to what and how often, in what form,
with what breaks and with what scholia — is distinctly side-lined. The question can
hardly even be asked how these factors might inform our understanding of how the texts
were read and how the texts, in their manuscript setting, constituted (or did not
constitute) a particular thought-world.

This discouraging of interest in how texts were physically synthesized and
related to one other in the manuscripts — and by extension, in the cultural tradition itself
— has encouraged re-synthesizing and re-ordering these texts in relation to each other in
ways that may have little resonance with the priorities, interests or textures of the
historical cultural tradition itself. A classic example of such a re-synthesis would be a
"history of ideas" survey of ancient theology or philosophy that systematically traces the
development of various discrete concepts and ideas through a patchwork juxtaposition
of texts with little attention to whether the texts in question were ever much read at all,
whether they were associated with each other, and whether they lend themselves to such
systematic conceptual presentation in the first place. In canon law, the 19" C Orthodox
manual tradition represents such a re-synthesis. The canonical manuals systematically
extract rule content from the traditional texts and reorganize them under doctrinal
headings derived from western canon and civil law. The historical shape of the tradition
is important only for clarifying and purifying the individual "sources" of this
reconstruction — not for the architecture of the system as a whole.

Further problems are presented by the extreme interest of critical editions in
restoring only "original" texts — texts as found at one point in time, their origin." This
again distracts attention from how texts develop over time, and thus how the texts were
related to each other and digested over time — critical issues for cultural history. The
effect of these editions is to present not what ancient readers were actually reading — the
critical starting point of cultural-historical analysis — but what modern scholars think
ancient readers shouldhave been reading. The entire ancient textual tradition thus

becomes a huge montage of reconstructed, disembodied semi-hypothetical "originals",

! For broader critique of the concept of an "original" text, and the related ideas of "original meaning" see,
for example, Epp 1999; Louth 1983,104-109; McGann 1983.
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which may bear very little resemblance to what most, or even any, exemplars of the text
actually look like.

This concern for originals also promotes a text-editing culture which sees
variations and accretions as a "problem" that must be, and can be, penetrated, excised
and dismissed in order to get to the "real" text. Sometimes this real text might not even
be an original, but simply those core elements of a text which are of particular interest
of the editor. In Byzantine canon law, Périclés-Pierre Joannou's edition of the canons,
at present the best critical edition, provides an example of this tendency.® It first
disembodies or "cleans up" the tradition, stripping the canons of their traditional
manuscript structures, appendices, indices, and scholia.* It then goes on to include a
source that is not found in any Byzantine canonical manuscripts,’ adds numerous
rubrical headings not commonly encountered,® and boldly re-arranges the sources such
that the Apostolic canons are found prefaced to the "patristic" material — a disposition
never encountered in the tradition, and quite contrary to its spirit. The result is
something that is neither particularly close to anything in the manuscripts, nor, indeed,
to any "original". These actions make sense in light of Joannou's primary interest —
providing modern Catholic codifiers with the most important Byzantine canonical
sources — but they do not result in a particularly useful window onto the Byzantine
canonical tradition itself.

In this respect, the older, and often inaccurate, edition of J.B. Pitra is superior.7
Although the overall form of the edition does not attempt to approximate any Byzantine
manuscript, Pitra was careful to include the standard "framing" texts of the manuscripts
(prologues, systematic indices), some of the introductory apostolic materials, some
appendix material, and some scholia.® The much more accurate editions of
Beneshevich are also more useful and reliable inasmuch as they attempt to convey the

whole of specific "originals": the original version of the Co//50 and the "Tarasian

% An excellent example is Scripture: it can come as a surprise to many scholars that even the New
Testament only rarely forms a single physical book in the Greek manuscript tradition, and that the
Catholic epistles almost always precede the Pauline. Metzger 1981,54-56; Parker 2008,70-81.

3 Turner 1899 is another example; the concern to compare texts has made it difficult to determine exactly
what any one collection looks like.

* Even one set of "prologue" material, for Constantinople, is missing; see Appendix B (2).

> Constantinople 869 in Fonti 1.1.289-342. Joannou carefully notes, of course, that this is an addition.

% See Appendix B (2).

7 Criticism of Pitra's text is widespread: see Funk 1905,1.xxiii; Sources Introduction; Stolte 1998a,184;
and above all Sbornik 24-25 and Sin 20-21, et passim. Even casual use of the text will reveal many small
errors.

¥ Beneshevich is also quite critical of Pitra's edition of the scholia (2.642-655): "kpaiine
HeypoBneTBoputenbHo" (S 250-251).
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recension" of the Col/14.° Beneshevich is also concerned to convey scholia, albeit
separated from the main body of the texts.'” The best representative of the shape and
texture of the tradition is, however, Rhalles-Potles, the least critical of the major modern
editions. It roughly approximates the typical order and content of a fairly full late
Byzantine manuscript, with prologues, systematic index, full corpus with commentators,
and appendix materials — although without scholia.''

The modern text-critical emphasis on the original, or even specific recensions,
not only results in texts that do not necessarily look much like typical examples, but
also entails the ingress of subtler assumptions of printed-text culture. Print-cultures
tend to think of texts first and foremost in terms of discrete recensions, on the model of
separate editions and printings of modern publishing.'* This encourages us to think
about change in texts in terms of distinct moments of "official" publication, and thus in
terms of very discrete, intentional stages of development. Manuscripts, however,
suggest a much more gradual and continual mechanism of textual change: each
manuscript copying is in a sense a new recension or a new edition, and variation is
easily found — and tolerated — manuscript-to-manuscript. Texts thus emerge as much
more fluid, "living" phenomena than in printed-text cultures, subject to constant change
over time. This demands attention, then, not simply to specific moments in the text's
history, points of dramatic change, but also to slow and gradual patterns and fendencies
in textual shaping over time. Further, to appreciate the intellectual-cultural world of
these texts, the values and characteristics of print-cultures, such as absolute precision,
accuracy, identity of texts, attention to detail, and intentional logical change, must not
distract from appreciating the dynamics of manuscript cultures: the gradual, the graded,
the general, the similar, the subtle, the unconscious. This sensitivity is particularly
critical in legal studies, where many of the values of modern legal culture (precision,
strict definition, categorical application, logical systematization, newer texts
immediately abrogating the old) are closely intertwined with those of modern print-
culture.” Doing law in a manuscript culture is a very different proposition from doing

law in a print culture.

? Syn and Kormchaya.

10 Syn 157-190; Sin250-268; Sbornik 145-149; Shornik (Prilozhenie) 3-80.

" This faithfulness to the manuscripts accounts for its continued dominance in Orthodox canon law
studies. See Appendix A (1) for details.

12 For what follows, see especially Parker 1987, also Eggert 1991, Jeffries 2008,92, Ong 1982 and Stolte
1998a,187 (on the "living" nature of the nomocanonical recensions).

13 Changes in writing technology have not infrequently been connected with changes in legal culture. See
Appendix A (2).
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All of these codicological problems have not been entirely neglected in the
modern disciplines of Byzantine law and Orthodox canon law, but they have not drawn
much attention.'* The chief result of this is that the study of Byzantine canon law, like
the study of western canon law, tends to be centered around source surveys that take as
their central and fundamental narrative unit the individual source or collection, extracted
and reconstructed out of the manuscripts, understood as constituting discrete published
wholes, and analyzed almost exclusively in terms of original compositional context
(author, place and date), discrete recensional stages, and narrowly-conceived source
relationships with one another, i.e. the derivation of individual constituent texts. "
Pieces of the manuscripts are thus privileged over wholes, compositional practices over
reception and editing, and diversity over continuity. Broader morphological and
substantive patterns across the manuscripts and collections and how these patterns
suggest a broader cultural-legal world — our very concern in this chapter — tend not to be
considered at all. The "shape" of the tradition, as encountered by most of its historical
readers, becomes very difficult to discern.

Unfortunately, redressing these problems is not easy. Codicological analysis of
Byzantine canon law also faces considerable practical challenges.

The first problem, for our period, is simple and glaring: the extant manuscripts
all date from the 9™ C or later. The very earliest Greek canon law manuscript is usually
dated to the early 9™ C.'® This is at precisely the end of our period of examination. We
thus have no direct codicological window onto most of our period of interest: we have
no physical witnesses to the shape of the tradition.

This problem is probably less serious than it first appears. One of the
fundamental characteristics of the Byzantine canonical tradition, as we will see, is its
extreme conservatism and stability. Combining Beneshevich's careful text-
archeological reconstructions of pre-9™ C recensions of the Co///4 (and to a lesser
extent, the Coll50), pre-9th C Latin and Syriac witnesses which often reflect older Greek
originals, external textual witnesses, and various processes of extrapolation, it is
possible, as we will see, to make very good guesses about the basic form of Byzantine
canon law texts prior to the 9™ C. At the very least, one can extrapolate back to

fundamental patterns and dynamics of the manuscript tradition, if not specific forms.

' The main exception is Burgmann 2002.

13S0, for example, Delineatio and Peges in the east; Gaudemet 1985, Maassen 1871, Reynolds 1986,
Stickler 1950 in the west.

' Patmos 172. Stolte, however, has reported finding an early 8" C, possibly late 7" C, fragmentary
palimpsest of the Co//14, it is not yet published. Stolte 2002,194 n. 16
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More problematic, in fact, is simply the practical state of affairs of modern
Byzantine legal codicology. Thanks to the efforts of the research group "Edition und
Bearbeitung byzantinischer Rechtsquellen”, founded in 1974 by D. Simon, virtually
every known Byzantine legal manuscript, secular and ecclesiastical (at least until c.
1600, but later ones have also been included; in total ~1000 manuscripts), has now been
microfilmed and gathered at the Max-Planck-Institut flir europdische Rechtsgeschichte
in Frankfurt.'"” An excellent and detailed manuscript description project is underway.
But the volume on canon law has yet to be completed, and as a result it is still difficult
to ascertain with absolute certainty even fairly basic information about codicological
content (i.e. distribution of collections, predominate forms of collections, etc). Until
such time as this volume is completed, we must rely on a patchwork of older,
sometimes unsatisfactory and incomplete catalogues, editions, descriptions and source-
histories — and, of course, a sampling of the manuscript themselves.'® This data is
already sufficient to allow at least basic conclusions about the major contours of the

tradition, our primary concern here; but many points of detail must remain tentative.

B. The tradition takes shape: a survey of the textual history of Byzantine canon law
Although much text-work remains to be done, considerable clarity and consensus now
exists on the basic narrative of the development of the sources of the Byzantine
canonical tradition. "

As is well known, the Byzantine — indeed, Christian — canonical tradition does
not emerge as a coherent and distinct textual whole until well into the fourth century.
At this time, earlier and more fluid patterns of written and customary regulation begin to
congeal around the increasingly regular institution of conciliar legislation. Local but

ever more formal collections of written conciliar regulations (starting to be termed

' For a description of the project, Burgmann et al. 1995,vii-xvii. The project is now formally based in
the University of Gottingen.

'8 See Appendix A (3) for an overview of the manuscript tradition, and of manuscripts examined.

' Byzantine law is in fact awash with source surveys, a situation that highlights the lack of any other type
of modern history of Byzantine law since Zacharid von Lingenthal 1892 — whether traditional legal-
doctrinal/institutional or social-historical. On this see Fogen 1987,137; Kazhdan 1989; Simon 2005;
Stolte 2005. Of the source surveys, Peges and Delineatio treat both secular and ecclesial law; Beck
1977,140-147, 422-425, 598-601, 655-662, 786-789, is now outdated, but still useful in its level of detail
and as a guide to older editions; it treats exclusively church law. Pieler 1978 is restricted to secular
material, but remains essential. For the sources of canon law, Sources is now the most up-to-date,
containing extensive references to early literature; Historike is also essential. Of the older surveys,
Mortreuil 1843, although very much out of date, may still be valuably consulted because of his attention
to the manuscripts; Zacharid von Lingenthal 1839 remains surprisingly useful. Other more specific, but
fundamental, discussions of the sources of Byzantine canon law texts include Schwartz 1936a, Shornik,
Sin and Schminck 1998.
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kavoveg by the end of the 4™ C) start to take prominent place alongside of the older
customary and Apostolic church order traditions of regulation.*

Eduard Schwartz has shown that it is likely that sometime in the mid-fourth
century a small corpus of local conciliar material from Asia Minor, presumably of a
type not uncommon elsewhere, began to rise to prominence.*' Through a careful
examination of the oldest Latin and Syriac material — the early stages of this process
have left few traces in the Greek tradition itself — Schwartz was able to piece together a
reasonably convincing narrative of this development. It seems that sometime between
360-378, perhaps under the direction of the Homoean Euzoius of Antioch (361-376), a
small collection, probably Pontic in origin, was adopted in Antioch. It seems to have
included originally Ancyra (314) and Neocaesarea (319), perhaps Gangra (c. 340?),
eventually Antioch (c. 330, traditionally considered Antioch év &éyxawvioig 341, even in
the early 5t C)* and probably Laodicea (date uncertain; before 380).%

This early "Antiochean corpus" seems to have been shaped primarily in an Arian
milieu. With the accession of the Nicene Theodosius in 379, however, this collection
was apparently rapidly adopted by the Nicene party, probably first by Meletius of
Antioch, who was restored to his see in this same year. At this time — perhaps not so
long before or after Cunctos populos (February 380), at any rate by 381 — the canons of
Nicaea were added to the head of corpus. This move dramatically violated the
chronological ordering of the sources that had prevailed hitherto (the councils of Ancyra
and Neocaesarea were both known to predate Nicaea). Echoes of this unusual move
may be found in special headings extant in Greek, Latin and Syriac traditions explicitly
explaining this aberration.* Its effect was unmistakable: the Arian "Antiochian corpus"

had become the "Nicene corpus".

%1 bypass here the many complex issues surrounding the origin of formal church regulations. For good
recent discussions, see Hess 2002, L'Huillier 1998, Ohme 1998. Schwartz 1910, 1911, 1936a remain
foundational.

I Schwartz' conclusions are mostly found in Schwartz 1936 and1936b, with further references. Valuable
recent discussions of this early corpus may be found in Delineatio 24-30, Historike21-32, L'Huillier
1976, Selb 1967.

2 L'Huillier 1976,59 and Sources Antioch, following Schwartz and Bardy; contra, Historike 356-366 (and
also Fonti1.2.100).

2 On the date, Sources Laodicea; but its presence in the earliest collections, see Historike23-25,
L'Huillier 1976,61.

 Each version typically explains that Nicaea is placed before Ancyra or Neocaesarea because of its
preeminent authority. For the Latin and Syrian see most conveniently Schwartz 1976,174-175 (also
Turner 1899,2.1.19, 48-49, 116-117; Selb 1967,377-378); for the Greek, see Kormchaya 229,238; cf.
also the later Greek scholion to the Col/14, RP 1.11-12, which again feels obliged to explain the unusual
pre-positioning of Nicaea as d1d 0 Tfig Tiic &aipeTov.

31



The production of this Nicene corpus (I prefer to restrict "Antiochian corpus" to
the pre-Nicene version of this body) would prove to be a definitive, indeed tectonic
moment in the development of Christian canon law. Within a century or so this corpus
would constitute the undisputed canonical core of virtually the entire imperial church:
Latin, Greek, and Syrian. Its success must be attributable to a tacit understanding that
just as the Nicene creed was the touchstone of Orthodoxy for all later doctrine, so the
Nicene corpus — probably originally prefaced by the Nicene creed — was the standard for
church order.” It became, in effect, the official Nicene imperial canon law book for the
official Nicene imperial church. It is the first consistent and regular "physical" textual
whole in the tradition.

This corpus seems to have passed into the Latin west very rapidly, and no less
than three times in the 5"™-early 6 C: first with the so-called Isidorian translation (a
version of which is commonly referred to as the Freising-Wiirzburg collection), perhaps
the very collection sent west to Africa during the Apiarian affair (419; before 451 in any
case); second, with the Prisca collection in Rome (c. 451-500); third, and definitively,
with the translations of Dionysius, also in Rome (c. 500, perhaps as late as 523).%
Through these three versions — and above all the Dionysiana, the most complete and
accurate’’ — the Nicene corpus will go on to form the basic core of most major western
collections, and many minor ones, for the next four or five centuries.?®

The movement of the Nicene corpus into the Syrian east was likewise rapid and
complete.”” Already in 399 (or perhaps 410) it seems to have been translated through to
Laodicea for the Persian church, and these "western canons" are formally listed and

confirmed at the council of Jahb Allaha in Seleukia-Ctesiphon 419. The corpus is there

%3 On the presence of the Nicene creed, see chapter 2.A.1. Schwartz was aware of the symbolic
significance of the Nicene prefacing of the Antiochean corpus (e.g. 1936b,200), but does not consider its
role in the broader — and extraordinary — spread of the collection; see also Ohme 1998,526-542.

%% This is a simplification of what seems to have been a much more complex process of westward
transmission; see especially Hefele-Leclercq 1938,3.1150-1200 for a detailed discussion, mostly building
on Maassen 1871. For this three-fold transmission see Gaudemet 1985,77-79; 130-137, with references
to earlier literature. Schwartz 1936b remains fundamental for the first collection, in particular.

" On Dionysius and the Dionysiana see now especially Firey 2008 and Gallagher 2002,9-18. Three
redactions of the councils are known: "Dionysius I" (ed. Strewe 1931); "Dionysius 11" (ed. Voellus and
Justel 1661,1.101-174 = PL 67:139-228); the third, "Dionysius III" is known only from its surviving
preface (see Somerville and Brasington 1998,49).

8 Especially the Dionysiana, Cresconius' Concordia (a reorganized Dionysius II), the Hispana, the
Dionysiana- Hadriana, and the so-called Isidor Mercator collection. 1t is also the underlying core structure
of the 6™ C Brevatio canonum of Fulgentius Ferrandus, the 6" C Capitula of Martin of Braga and many
other smaller handbook-like collections. On all of these, see Gaudemet 1985, but especially Maassen
1871 and his concept of "general collections", which he defined precisely as containing this Greek core
(Maassen 420-421; collections described 422-797). Note, however, that many of Maassen's systematic
collections (798-900) also often exhibit this core structure as an identifiable "backbone" or framework.

¥ Selb 1967,371-383; Selb 1981,58-81, 83-94, 97-110; 1989,86-173, esp. at 98-109, 139-149.
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significantly described as the "laws that have been drawn up by the blessed fathers and
bishops for the catholic church in the entire Roman empire"*’: the universality of this
"imperial" core is explicitly recognized. These canons were preserved even after the
separation of the Persian Catholicosate from Antioch in 423, and this corpus, expanded
to include Constantinople and Chalcedon, is attested at the synod under Mar Aba
(539/40-552), and regularly thereafter.

The west Syrian tradition would also adopt (or maintain) the imperial corpus. Its
tradition is more complex, evincing at least two major transmissions.’’ One tradition,
exercising considerable influence on later material, is represented by a second
translation made c. 500 in Hierapolis (Mabbiig), probably originally in Melkite
circles.?” This translation included the Nicene corpus through Chalcedon. Other
manuscripts count the synodal canons through Ephesus, with Chalcedon listed later after
a series of patristic canons. This ordering may date to a translation attested in 687.
Other manuscripts show a number of other variants. In all cases, however, the basic
Nicene structure at least through Constantinople is evident, dominating the west Syrian
Synodika as surely as the east Syrian.

Parallel processes of reception of the Nicene corpus will also be evident in other
Oriental traditions, where the same imperial core in easily evident in the major
collections of the Alexandrian-Coptic, Armenian, and Ethiopic traditions (and later in
the Georgian tradition and Melkite Arab traditions, receiving Byzantine collections).*

In the Greek east itself, the reception of this Nicene corpus was rapid and
complete — so much so, in fact, that the history of Byzantine canon law can quite
reasonably be cast as the history of the expansion and development of this one
collection. Already at Chalcedon (451), a formal imperial council, it is cited as a matter
of course.®® Thirty years after the Persian bishops in Seleukia-Ctesiphon had
recognized that this collection was the "laws for the catholic church in the whole Roman

empire" the Nicene corpus was clearly sufficiently established as zAe collection of an

39 Selb 1967, citation at 374, without further reference, translated by Selb.

3! Selb 1989,103-110, 140-149.

%> Selb 1981,89. Edition: Schulthess 1908.

33 For a sense of the diffusion of the texts, and editions, see Clavis 8000, 8501, 8504, 8513-8527, 8536,
8554, 8570, 8600, 8603, 8604, 8607, 8717, 9008. For the Armenian tradition, see now Mardirossian
2004; for the Coptic tradition, W. Riedel, Die Kirchenrechtsquellen des Patriarchats Alexandrien, Leipzig
1900 (unavailable for my consultation); for the Arabic literature Graf 1944,1.556-621. For other oriental
traditions, although out of date and in many ways unsatisfactory, Sacra Congregazione Orientale,1936.
Now also Morolli 2000, 2000a, 2000b; Gallagher 2002,186-227.

3* ACO 2.1.3.48, 60, 95-96, 100-101,107; cf. also ACO 2.5.51. Citations from L'Huiller 1976,54, and
Historike 21-24.
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imperial council. Chalcedon 1 thus confirms this collection: "We have judged it right
that the canons set forth by the holy fathers in each synod until now are in force." (Tovg
TP TOV ayiov Ttatépmv Kad  EKAoTnv cuvooov dypt Tod VOV £kTebévtag Kavovag
Kkpatelv éotkaiwoapey.) In the older literature this canon is sometimes thought not to be
approving the corpus as a clearly demarcated written body, but the basic norms that it
embodies, or conciliar canons generally.” Today, however, there is broad consensus
that the regular citation of the Nicene corpus in Chalcedon itself and the later absolute
dominance of this corpus, especially in the east, make this unlikely.*® The lack of
specificity in this canon simply represents the well-established nature of this Nicene
corpus: everyone knows what "the canons" are.

Of course this Nicene corpus could not have entirely supplanted other local
collections and traditions immediately or completely, even in the Greek east. Certainly
other local traditions existed, and presumably continued to exist alongside the imperial
corpus for some time. Within the later Byzantine corpus itself traces of these earlier
local traditions may be detected. The Apostolic canons — and of course the Apostolic
Constitutions from which they were extracted — were likely a local Antiochian
collection of the late 4™ C, which themselves seem to have taken into account earlier
conciliar legislation.®” The canons of Basil and Gregory of Nyssa undoubtedly reflect
local Cappadocian traditions. It is suspected that the large number of Alexandrian
patristic sources in the later Greek corpus originally were part of a local Alexandrian
decretal collection.® Indeed, in the end, the later Byzantine corpus may in fact be
considered a collection of local traditions: Asian, Antiochian, Alexandrian and
Constantinopolitan (and eventually African material). One manuscript also contains
traces of a small local collection, tacked on to the normal sources, evidence no doubt of
continuing canonical diversity.”> Other variants in the oriental collections, such as the
frequent additions to Nicaea,* also point to earlier canonical variety, probably
representing Greek originals.

Despite this early diversity, the general movement of the eastern tradition, as
already evident at Chalcedon, was unmistakably towards and around one corpus, the

Nicene corpus, and its later expanded versions: it is the basic, universal, uniform set of

35 See van Hove 1945,144 n. 3.

%% So Historike 25; L'Huillier 1976,55-56; Selb 1981,84; 1989,140; Sources Chalcedon.

37 Metzger 1985,1.14-62; Schwartz 1936a,199-200; Steimer 1992,87-88; Sources Apostolic Canons.

3 For example, de Clercq 1937,1172.

3% The famous "Canonicon" of Palladius in Patmos 172. See Shornik 235-240; Schwartz 1936a,182-186;
Sources Basil; Turner 1913.

0 On these canons, see for example Graf 1944,1.586-590; Selb 1981,100-1101; also Sources Nicaea.
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canons of the entire empire. In this respect it is telling that one has to engage in
considerable textual archeology to detect signs of earlier diversity in the Greek material
itself. Even the pre-Nicene existence of the Antiochian corpus had to be uncovered by
Schwartz using archaic Latin and Syrian traditions, preserving, in effect, memories from
around the periphery of the empire. The Greek tradition itself tends to present a picture
of uniformity and homogeneity.

The corpus used by Chalcedon was continuously numbered. No Greek exemplar
of this type is extant. Indeed, despite references in the acta of Chalcedon to this
numbering system, it seems to have passed out of all memory in Byzantium by the 9™
C.*" This numbering system does survive complete in Latin and Syrian witnesses,
however, and likely dates from Meletius' Nicene appropriation.* Variations in this
system indicate that the text was early on expanded at least twice, first with the
synodikon of Constantinople 381 (i.e. canons 1-4, outside of the continuous numbering
in the collection used at Chalcedon, and in the Isidoriana; also Constantinople is absent
in the 419 Persian listing)*, and then with the 27 canons of Chalcedon (outside of the
continuous numbering in Dionysius II (c. 500), but inside in London BL Syr. 14528
(500-501)).** After the addition of Nicaea itself, these are the first indications of the
tradition beginning to grow by "piling" of newer sources on top of the old as one ever-
increasing corpus structure. As already evident, these "updates" seem to have passed
into the west and east very quickly.

After the Chalcedonian canons were added, the corpus began to develop in
slightly different directions across the Christian world. The dynamic, however, was
everywhere the same: the gradual expansion of this core Nicene corpus by the addition

of later, often more "local"45, but sometimes more general, material.

' ACO 2.1.3.48 (canons "95" and "96" = Antioch 4, 5), 101-101 (canons "83" and "84" = Antioch 16,
17). Another reference may be found in a later letter dating to 457-458, ACO 2.5.51 (canon "83" again).
Photius is famously confused by a reference to Constantinople 2 as "canon 166" in a 6 C letter.
(Bibliotheca 228; reference from Schwartz 1936a,159-160). See also Histortke 31 n.2.

2 L'Huillier 1976,60.

# See the useful listings in Historike 23-25, as well as the description of the Isidoriana in Gaudemet
1985,77. On the absence of Constantinople in the Persian recension of 419, Selb 1981,88-89.

“ Historike, ibid. Cf. also Schwartz 1910,200-2010n London BL Syr. 14526 and its omission of
Chalcedon in the systematic index.

* We use the term "local" as a descriptive convenience for materials that do not pass out of their place of
origin. These materials, which will include papal decretals in the west, and later Greek and Syrian
councils and fathers in the east, were not necessarily understood as of "local" significance by their authors
or collectors!
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In the east, conciliar legislation shut down in the empire following Chalcedon,
not to be restarted for almost two hundred and fifty years, at the council in Trullo 692.*
The eastern corpus nevertheless continued to expand, but now through processes of
consolidation and reception of earlier material. The chief agents — or perhaps witnesses
— of this expansion seem to have been new "systematic" editions of the Nicene corpus
that begin to appear at the beginning of the 6™ C, perhaps in connection with Justinian's
secular codification (528-534).*" These editions of the canons are prototypically some
version of the expanded Nicene corpus proceeded by a thematically arranged subject
index (a "systematic index") of the canons. In the manuscripts, and the reconstructed
earlier recensions, they tend to the following form:*

PROLOGUE(S) + THEMATIC INDEX + CORPUS + APPENDICES

The prologues will be discussed next chapter; they can vary in number, and
sometimes prologues from different collections are "stacked" closely together.*

The "thematic index" is a series of individually numbered topics, usually called
tithot and/or kepdAaia in Greek, with references to relevant canons.

The "corpus" may be in either systematic form — in which case the entire
thematic index is repeated and instead of simple references the full text of the canons is
now written — or in straight corpus form, i.e. the texts written out in their traditional
source order, without any thematic headings. The Collection in 50 Titles (Coll50) is
prototypically in the former form, the Collection in 14 Titles (Coll14) in the latter, but
the reality of the manuscripts is more complex, as we will note in chapter four.

The "appendices" are a more fluid concept, still not thoroughly researched,
particularly in the canonical collections, but a well-recognized phenomenon of
Byzantine legal manuscripts.™ It is thought, as we will see, that most Byzantine
canonical collections were originally composed with at least an appendix of civil

ecclesiastical legislation. In the manuscripts, these appendix sections can become quite

% Not surprisingly a similar silence falls over the imperial west, i.e. in Italy and Africa, both in the tailing
off of papal decretal production (see Gaudemet 1985,95-96), and in the lack of local councils. The last
contrasts with the explosion of conciliar activity during this period outside of the empire in Gaul, Spain
and Persia. Gaudemet 1985,96-121; Selb 1981,61-62,111-114,165-170.

7 For these collections generally, see especially Shornik and Sin as well as the recent surveys in
Delineatio 51-54, 60-62, 66-70; 87-89; Historike 37-73 (with many references to the older literature);
Troianos 131-135, 142-148. Also important are Honigmann 1967; Stolte 1997, 1998. Still useful is
Zacharid von Lingenthal 1877.

* See Burgmann 2002 for a broader discussion of the form of Byzantine legal collections.

¥ For example, the Co//50and Coll14 prologues may both be found in Paris Coislin 34; Florence 10.10,
Oxford Baroc. 185, Paris gr. 1324, Vatican gr. 2184. Further examples in Sbornik 131-132.

%0 See especially Burgmann 2002,257, 261-264; Burgmann and Troianos 1979,199-200. Burgmann notes
regular appendix structures for the Ecloga, the Synopsis Major, the Prochiron auctum, the Ponema of
Atteleiotes, the Syntagma of Blastares, and the Hexabiblos of Harmenopoulos.
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large, typically including a variety of later patriarchal or synodal decisions, secular
laws, penitential material, question and answer tracts, synodal histories, orders of
thrones, tracts on heresies, and similar disciplinary-legal material (although doctrinal
definitions, and even some liturgical material, occasionally appear). Fairly stable
"convoys" of such material have already been identified for a number of different
recensions and collections.”'

The first known Greek systematic collection, no longer extant, is the Collection
in 60 Titles (Coll60), usually dated to shortly after 534. It is known only from the
prologue of the Col/l50, the next collection. It may have been the first eastern collection
to incorporate into the eastern corpus the 85 Apostolic canons, Serdica, a number of
"canons" extracted from documents associated with Ephesus,5 2 and Chalcedon;53
certainly the Co//50 seems to include these sources as a matter of course, i.e. as if they
were already present in the tradition.”*

The second, and first extant, systematic collection of the Greek tradition, the
Collection in 50 Titles (Coll50) of John Scholastikos, usually dated to c. 550, included
the Apostles, the Nicene corpus expanded with Serdica, Ephesus and Chalcedon, and
also now 68 canons of Basil the Great.”®> The introduction of Serdica, whether now or
earlier, into the midst of the old Nicene corpus (between Ancyra and Gangra) no doubt
explains the dropping of the continuous numbering system, as van der Wal and Lokin
have suggested.”® The last addition, Basil, marked the first formal and clear entrance of
non-conciliar (or Apostolic) material into the Byzantine corpus. Although such
"patristic" material was likely circulating earlier, in a variety of local traditions, perhaps
as appendices, its inclusion in the Co//50 very clearly alongside the conciliar material
seems to mark a new stage in the material's formal integration into the mainstream

Greek canonical tradition.>’

*! See especially Beneshevich Shornik 130-177, Sin26-69. 1 borrow the term "convoy" from Burgmann
1992,257, 261-4.

>2 The "epistula universalis" (Clavis 8717) of Ephesus, divided into 6 canon, and at least one other extract
from the acta, seem to have been included in the original Co/l50 (some manuscripts however indicate 8
canons; see Beneshevich Syn 6); in the later Byzantine tradition two other acta extracts will also be added
(see Clavis 8800). See Historike219-226; Sources Ephesus.

>3 Probably only 27 canons, as often the case in early collections (e.g. the Dionysiana, the Syrian
collections, and the Co//50); three other canons, all extracts from the council's acta, will be included in the
Coll14, and always henceforth. See Hisforike 256-275; Selb 1981,61; 1989,102; Sources Chalcedon.

> So Delineatio 42, Historike 38-39, Peges 131.

> Letters 199 and 210.

> Delineatio 53.

>7 On the possibility of a Syrian patristic collection of canons (translated from Greek, and including
extracts from Ignatius of Antioch, Peter of Alexandria, Athanasius to Ammoun, and the full series of
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The next thematic collection, the Collection in 14 Titles (Colll4), usually dated
c. 580, and perhaps authored by Patriarch Eutychios of Constantinople, included
probably nine more patristic sources, perhaps as many as 11, and added another letter of
Basil.”® Even more significantly, this collection also saw the first — and last —admission
into the eastern corpus of a major western canonical source, the so-called materies
Africana or codex canonum ecclesiae Afiicanae (in the Byzantine tradition simply
called the "synod in Carthage").”” An awkward translation of almost exactly the same
compilation of African councils (with material from 345-419) used, and probably
redacted or finalized by Dionysius Exiguus in his second compilation, this collection
will become the single largest source in the eastern corpus.®® Undoubtedly the
recapture of Africa in 534 and the establishment of the Carthaginian prefecture
facilitated this unusual eastward transmission.®’ A small excerpt from a council in
Constantinople (394) was also probably added at this time.*

Many of the additions of the 6™ C thematic collections find parallels in the Latin
and Syrian worlds; indeed, a parallel process of updating may be envisioned across the
Mediterranean throughout the 6" C and 7" C. In the Latin world, in particular, in one
form or another, Apostolic material (only 50 canons), Serdica, and the materies
Africana become a reasonably well established part of all major canonical collection
sometime during this period. In the west, they are already well apparent in Dionysius —
although Dionysius marks all three as still of uncertain reception.”® In the Syrian world,
the process of transmission and admission is obscurer, but Serdica will eventually make
it into the west Syrian Synodika, and Apostolic material, eventually often expanded far

beyond the 85 canons, will also start to appear.®* Carthage seems to appear

Basilian canons) pre-dating even Chalcedon, see Sources Fathers, and Fonti 2.xvi-xvii, both following the
data in Schwartz 1911,322-323. Cf. Selb 1989,110-118, 145-149.

*¥ For details, see Appendix A (4).

% Edition (Latin): Munier 1974. On this collection generally, Cross 1961, Munier 1975, Gaudemet
1985,79-83 (where the Greek translation is erroneously ascribed to Scholastikos, following Munier
1974,177), Sources Carthage. Two other, more minor, additions to the corpus, are also from the west:
Serdica, already mentioned, may be considered western (see below n. 151), and the short extracts from
Cyprian's council, first attested in the east in the 7" C, are also African.

% 0On Dionysius and Carthage, Cross 1961,133-139; so also Hess 2002,88, for example.

o1yt may have passed east more than once, in fact; canon 81 is known in two different Greek translations.
See Sources Carthage. In the manuscripts, a number of abbreviated or selected versions are also known
(see Sin39-40, 100-101, Shornik 247-249, 292-295).

82 So Historike 62-63, Delineatio 61, Sbornik 86-87; see especially Honigmann 1961, Stolte 1998a,189.
It is not mentioned in the collection's first prologue (see chapter 2.A.4); however, it is cited under a
chapter in the systematic index (9.13) that otherwise would be empty.

%3 Most notably in his preface to his (lost) third collection; Somerville and Brasington 1998,49 (trans.).

64 Selb 1981,104-110; 1989,92-102, 140-145; also Schwartz 1910, 200-201 on the possibly very early
admittance of some of Apostolic material into the Syrian world. Serdica does not seem to be attested in
the east Syrian synodika.
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occasionally, in fragments and epitome.®® As such, a large degree of continuity across
the Christian world is still evident at this period. In essence, all traditions are still based
around a similarly-expanded Nicene corpus. The textual shape of the Christian
canonical tradition at this point may thus be conveyed in a single formula:

APOSTOLIC MATERIAL + NICENE CORPUS (expanded to Chalcedon, and generally
including Serdica and, at least in the Latin and Greek west, Carthage) + "LOCAL"
MATERIALS

At the same time, local differentiation starts to become more noticeable. Some
of the Greek patristic material will pass into Syrian canon law books, but not in
precisely the same form; none will pass into the west.®® In the west, in its place, other
local Latin materials, notably the papal decretals, will begin to be found regularly in the
collections. These, with the increasing number of local Spanish and Gallic councils,
never pass east. In the Syrian east the synodika will continue to gradually accrete their
own lengthy traditions of local eastern councils and Syrian patristic canons.®’

In the east, the mid-5" to 7™ C cessation of canonical legislation in the empire is
often explained by the large quantity of secular ecclesiastic legislation produced during
this hiatus, particular by Justinian.®® Whether or not a true causal connection between
these phenomena existed, there is no question that a central feature of the eastern
canonical collections during this time is the admission of much secular ecclesiastical
material. It seems to have first taken the form of discreet collections appended to the
corpus. Three such eastern collections are known (all here given with their 19™ names):
the anonymous Collection in 25 Chapters (Coll25), an collection of excerpts from the
Greek sections of CJ 1.1-4 and four novels (these last later additions); the Collection in
87 Chapters (Coll87) of John Scholastikos, a more sophisticated topical collection of
relevant Justinianic Novels, especially Novel 123; and the anonymous 7ripartita, a set
of topically arranged extracts from the CJ, Novels, Institutes and Digest® In the extant
manuscripts, these collections tend to be found together, as a close adjunct to the

canonical corpus, and in the order Col/l87, Coll25, Tripartita. 70 However, because John

% Selb 1989,102-104.

5 The eastern patristic material in later western collections is mostly from different sources. On this
material, see esp. Munier 1954. Also, Maassen 1871,348-382, and Appendix C (3). For Greek patristic
material in Syria, see n. 57.

57 Selb 1981,59-64, 1989.110-132, 145-152.

A very useful reference remains de Clercq 1949; see also Alivisatos 1913; Pfanmiiller 1902; van der
Wal 1998.

% See generally Delineatio 52-54, 61; Peges 137-142; van der Wal 1994.

7 van der Wal 1994, xiii-xiv.
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Scholastikos is attributed with the authorship of both the Co//§7 and the Col//50, and in
some manuscripts the two are closely associated,”’ and because the 7ripartita sounds
very much like a legal collection mentioned in the prologue to the Co///4,”* and is used
extensively as a source for the NC74, it is widely assumed that these two secular legal
collections originally were attached as appendices to these two canonical collections.
By extension — following Zacharii von Lingenthal — scholars often hazard that the
Coll25 (without the four novels) may originally have been an appendix of the lost
Coll60.™

Sometime between 612-629 material from the 7ripartita, along with other
Antecessor material (i.e. 6" C Greek translations of the Justinianic law books), was
incorporated into the topical index of the Co/l/4— i.e. under the topical headings — by
an anonymous compiler known to scholarship as "Enantiophanes" or the "Younger
Anonymous".” The same "Enantiophanes” (the name is taken from a later scholiast's
confusing the name of the author with one of his books, mepi évavtiopavav, "on
seeming contradictions") — is known from fragments of a commentary on a summa on
the Digest preserved in scholia to the Basilica and seems to have been the author of two
secular legal monographs; he was evidently a jurist of some note, and is the last

1" C to evince a sophisticated knowledge of the Digest.”®

Byzantine until the 1
At some point another collection of secular legal material, mostly drawn from
the Coll§7, was incorporated into the Co//50, to much the same effect. This latter
collection, which seems to have undergone two later recensions, the last as late as the 9™
C, is attributed to John Scholastikos in the manuscripts, and its earliest forms may well
be his work;’’ doubts, however, have been raised on this point, principally because of

its rather clumsy composition.”

! For example, Paris supp. gr. 483 and Vatican gr. 843.

> RP1.7; see chapter 2.A.3.

3 On this now Delineatio 53-54, 61: Peges 137-142; van der Wal 1994 xv-xvii; Zacharid von Lingenthal,
1877. See also chapter 4.A.

™ Zacharii von Lingenthal 1877,614-616; the later four novels are often thought to have been added by
Scholasticos when the Coll25 and Coll87, in a second redaction, were added to the Co//50, perhaps c.
565. See Beneshevich Sin288-324; Peges ibid.; van der Wal 1bid,

7 For the literature on the nomocanons generally, see above n. 47; the most recent surveys are Delineatio
66-70; Peges 142-148.

7 Delineatio 63-68; Stolte 1985; van der Wal 1980.

77 Sin 292-321.

8 So, for example, Delineatio 53, 67-68; Mortreuil 1843,1.200-201. They believe that the collections
were produced in the order Col/l50, Colll4, NC14, NC50. Most other authors retain the sequence Co//50,
NC50, Coll14, NC14 (with perhaps the middle two switched), although scholars are often guarded about
the NC50's exact origin or author; e.g. Gaudemet 1965,419, with older references; Peges 142-143; Pieler
1997a,580.
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In the 11™ C Michael Psellus, in a poem, will call these mixed collections
"nomocanons" (VOLOKAVAV, Var. VOLOKAVOVOV, VOLLOKAV®VOV), as they comprise both
vopot and kavoveg.” Originally, however, these collections seem to have had no
special name, simply called by the variety of fairly generic terms shared by all canonical
collections (cOvtaypo, GuALOYN, cuvaywyn, often with the number of titles of the
collection also indicated). In fact, none of the early Byzantine collections seem to have
had consistent names.®® The first attestations of the term nomocanon, in the 9", do not

1.3 Psellus aside, even well after the 11" c

even clearly imply civil-legal content at al
vopokovav seems to have been a very broad term, applicable to a variety of other types
of regulative collections, often including penitential collections and canonical
collections clearly without civil law content.*> Only in the later Byzantine period is
there a certain tendency evident to apply the term especially to the full Co///4, usually
in its nomocanonical form, and sometimes as "the Great Nomocanon".® Nevertheless,
the exclusive use of the term for the Byzantine canonical-civil collections is
characteristic only of modern scholarship.84 Even today, the terminology in the modern
literature for these expanded indices can cause confusion as sometimes the term
"nomocanon" is used to refer specifically to the thematic indices expanded with civil
laws, while at other times it is used to refer to an entire collection in which such an
index exists (i.e. prologue + thematic index + corpus) — or even, confusingly, like the
Byzantine usage, to any systematic collection, even without civil laws.*

During the 6™ or 7" C another important canonical sub-genre may have emerged
for the first time: the canonical synopsis.*® Only one such work exists, although in

multiple, gradually expanding recensions. All are straightforward abbreviated versions

7 Tepi vopokavovo, ed. Westerink 1992,77-80

80 Shornik 58-60, 104-115 and Sin ii-iii, 220-222 remain the fundamental discussions of terminology, and
are the principal source of what follows. See also Delineatio 66; Historike 71 n. 4. On names of civil
collections (with similar ambiguities), Burgmann 2002,258-259.

¥! In a question-and-answer of Theodore Studite and in the Pannonian Life of St Methodius. Shornik 106.
The last, in particular, probably refers to the earliest Slavonic Co//50 translation which does not have
secular laws. The Methodian collection may have had a civil law appendix, however, which may account
for its name. See Maksimovich 2007,9-10; also, Gallagher 2002,95-113. However, the concluding
epigraph of the Co//50in Moscow 432 and Patmos 205, refers to the proceeding work, without laws, as a
vopokavev (Syn 155) — so the "plain" Co//50 could clearly be called a vopokavmv.

%2 The best example is perhaps Aristenos' synopsis and commentary, frequently called a "vopokavovov"
in its manuscript introductions (see those listed by Zacharid von Lingenthal 1887,255-256); for others, see
Sbornik 109 n.1; also Naz 1957,1014. s it possible that originally vopokavmv did not mean "canon-and-
laws" but "canon ofthe law"? See Appendix A (5).

% Sbornik 109-111.

8 Delineatio 66.

85 See the comments of Stolte 1989,115.

8 See Delineatio 68-69; Menebisoglou 1984; Peges 135-137, 245-248; Zacharid von Lingenthal 1887.
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of the corpus, proceeding source by source, although all, except that to which Aristenos

attached his commentary, occasionally omit older or out of date canons, and show

varying levels of re-ordering, re-numbering and compression.®” The text of the

abbreviated rubrics themselves, however, seems stable.®® The contents and orders of

the canons in the three best-known (i.e. published) recensions are as follows:

In Voellus and Justel
2:673-709 (= PG 114:235-
292)%, under the name of
Symeon the Logothete:

Apostles
Nicaea
Constantinople
Ephesus
Chalcedon
Ancyra
Neoceasarea
Gangra
Antioch
Laodicea
Serdica
Carthage
Basil

Trullo

In Voellus and Justel 2.
710-748" (= PG 133:63-
113), under the name of
Aristenos (also attributed to
a "Stephen of Ephesus"):

Apostles
Nicaea
Ancyra
Neoceasarea
Gangra
Antioch
Laodicea
Constantinople
Ephesus
Chalcedon
Serdica
Carthage
Trullo

Basil

The synopsis to which the
12" C commentator
Aristenos attached his
commentary. It may be
found in Beveridge v. 2 (=
RP 2-4, and PG 137 and
138).”! Normal order of
this version:

Apostles

Nicaea

Ancyra

Neoceasarea

Gangra

Antioch

Laodicea
Constantinople

Ephesus

Chalcedon

Serdica

Carthage

Constantinople 394
Trullo

IT Nicaea

Basil

Within the manuscripts, however, considerable further variation may be found. At its

fullest extent, the synopsis will contain all of the sources of the standard 9" C Byzantine

92
corpus.

87 Cf. Delineatio 68.

% On this last, Menebisoglou 1984,78.
% From Paris gr. 1370. Also known in numerous other manuscripts. See S 63 n. 2, col. 2; Mortreuil

1843,3.407; Peges 245 n. 53.

% From Paris gr. 1302. In the same order, but fragmentary (ending at Antioch), is a slightly different
recension in Vienna theo. gr. 283, published by Kraznozhen 1911,207-221. See also Mortreuil

1843,1.200-201.

°! But not in normal manuscript order or appearance, distributed instead under the canons with the
commentaries of Balsamon and Zonaras. Also, confusingly, the synopsis is labeled with Aristenos' name,
and Aristenos' actual commentary is placed in subsequent paragraphs. For the manuscripts, Mortreuil

1843,3.408-410.

%2 From the available editions, the texts of the full form of the synopsis may be found by combining the
synopsis entries under each canon in RP2-4 together with the synopses of the Apostolic "Epitome"
material and a few other para-canonical items, as published in RP4.393-416. These last supplements are
likely to have been composed in connection with the 11" C Bestes/Michael recension of the NC/4; see
Peges 247-248, and the manuscript information in Mortreuil 1843,3.408-416
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In the manuscripts (and printed editions) these works are attributed to a variety
of figures: Stephen of Ephesus, sometimes considered to be a 5™ C bishop, but more
likely a 7™ C hierarch of the same name present at Trullo?®; Symeon the Logothete, a
10" C author; and Aristenos, the 12" C commentator (no doubt because of the later
attachment of his commentary to a later recension of the synopsis). Scholars vary in
attaching these attributions to various recensions of the synopsis, and more work will be
required to sort out the text's history.”* It is clear, however, that the recensions of the
synopsis preserve corpus configurations that are quite old and quite conservative, many
not clearly reflecting any known configuration in the thematic collections or
manuscripts. The recension attributed to Symeon is particularly interesting in this
regard, as Trullo is placed after Basil, strongly suggesting that the original was pre-
Trullan.” Its placement of the four ecumenical councils at the head of Nicene corpus
material is also extremely unusual in the Byzantine tradition, and suggests an archaic
configuration.”®

Conciliar legislation resumes in the empire in 691/2 with the publication of the
code-like series of canons of the council in Trullo. These are followed a century later
by the canons of the seventh ecumenical council, IT Nicaea, in 787, and then by the
"Photian councils" of Protodeutera (861) and Hagia Sophia (879). This "second wave"
of legislation, distinct in many ways from the earlier "first wave" material, is quickly
added to the corpus in stages. Again the principal agent/witness for corpus expansion is
the thematic collections, but now as successive updated recensions — not the production
of entirely new collections. Thus, thanks to the work of Beneshevich, we can identify in
the manuscripts pre-Trullan recensions to which Trullo has been added; then II Nicaea;
then Protodeutera; then Hagia Sophia.”” In each case, "acceptance" seems to have
entailed various combinations of entry into the corpus section, integration into the
systematic references, and mentions and listings in prologues. The Co//50likewise was

gradually updated, although the stages in this process have not yet been carefully

% Peges 136.

% See Delineatio 68-69; Menebisoglou 1984,77-82; Mortreuil 1843,1.200-201, 3.408-410; Peges 245-
247.

% See. Delineatio 68; Peges 136-137. Menebisoglou 1984,79 believes that the earliest recension of the
synopsis may pre-date Chalcedon.

% In Delineatio 77 it is stated in error that the "Tarasian" recension had such an order. It is clear in
Sbornik 260-288, to which they refer, that it did not. I know of only one other witness to this order: an
incipit index to the Coll50 found in Oxford Barocc. 86 43r-49r, as per Beneshevich's description Sin 60
(cf. Sbornik 83 n.3). The four-council order is common in the west, where it has no little ideological
significance: see the introductions to the Hispana and Mercator, Somerville and Brasington 1998,55-57,
82-91 (trans.); also Congar 1960. It is perhaps suggested by M. 131.1

%7 See below, section C.5.
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identified nor correlated with specific events or dates — and typically the newer material
is simply added after the older systematic corpus, not inserted into it.”® But later
versions of the Co/50tend to contain very similar material as contemporary Col/14
recensions.”’

A few other canonical sources also establish themselves in the corpus during this
time. An extract from the council of Carthage in 255 under Cyprian appears in a pre-
Trullan recension of the Coll/4 corpus, placed after Nicaea 325 itself, i.e. as the first of
the councils save Nicaea.'” It appears again in the corpus delineated by Trullo 2, now
after all of the patristic canons. Never terribly common in the earlier manuscripts, its
fortunes will vary in later manuscripts, often absent, sometimes present but in different
positions, either right at the end of the councils, or among the fathers, or in an

appendix.'”’

In Trullo 2 three other patristic sources also now make a definite
appearance, bringing the total to the symbolic number of twelve. The number and order
of the patristic sources listed in Trullo 2 will nevertheless vary throughout the
manuscripts tradition, not settling until after the 12" C commentators.'*

Some of this "second wave" eastern material passes west, as per tradition, but
now much more desultorily. A thorough analysis has never been performed, but some
of the Trullan canons, and some of those of II Nicaea, were accepted into at least some

. . . . 103
western collections; some will appear in Gratian.

To my knowledge, neither council
seems to pass into the Monophysite or Nestorian east, although they do, not
surprisingly, appear in some later Arabic Melkite sources.'™ Curiously, however,
Cyprianic material does appear in the east and west Syrian synodika.'®

The recension of the Co///4 that admits the Photian councils — usually called the

"Photian recension" although it is not clear if or to what extent Photius had any hand in

% On this last Sin 250, although he notes a number of exceptions. Of these see especially Group G, Sin
179-185.

% For example, see Beneshevich's Group C, D and G, Vienna hist. gr 7 (Sin 108-126), or Coislin 364 (Sin
150-165). "Soft spots" in the Co//50 tradition are similar to those of earlier recensions of the Co///4, and
include Amphilochius, Gregory Nanzianzus, Cyprian, Hagia Sophia, and Carthage in full (selections are
more common).

1% 1n Patmos 172 (described Shornik 230-236). On this canon generally, and its fate in the manuscripts,
see Delineatio 69-70, Historike 81-82, Fonti2.301-303 (esp. n.1), Sources Cyprian.

1% Compare its place, for example, in Beneshevich "Recensio Photio protoypa" (Sbornik 130-177),
Jerusalem Cruc. 2, Laud.39, Florence Laur. 10.1, Vallic. F.10, Vatican gr. 829.

102 See Fonti 2 xiv-xx; Sources Fathers.

19 For Trullo, see now Kuttner 1995; for II Nicaea, see the index of Gratian's sources (Friedberg
1879,1.xx).

19 Graf 1944,1.598-600. Dura 1995,238-240, however, claims greater presence in non-Chalcedonian
circles.

1% Selb 1981,110; 1989,102-104.
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it — marks the closing of the Byzantine corpus of canons.'*® Datable to 883, it
corresponds neatly with what will, in retrospect, be a cessation of imperial ecumenical
councils, and certainly of imperial ecumenical councils producing series of regulations.
Official disciplinary legislation does not cease, but henceforth will take the form mostly
of specific enactments of the Constantinopolitan évonpodoa cuvodog or imperial
novels.'” These will slowly be collected and added to canonical manuscripts, but
neither they, nor any other "appendix" type material added to the tradition, will ever
truly penetrate the older canonical corpus itself, and be ranked with "the canons" proper
in quite the same way as the older material — i.e. be incorporated into the Co///4 or

1% They will henceforth always appear

Coll50indices or tables of contents themselves.
in the manuscripts as a more variable outer valence of appendix material, around this
core, almost as an exegetical expansion of the earlier material — and indeed, in content
most of this later material is devoted to sorting out details of the older tradition.'®
Further, in no case does any other later collection of canons ever comes even
close to replacing or displacing the Co///4 corpus. The later tradition is always written
around this core, at more re-organizing it. Despite a constant blurriness around its

10 then, the 883 corpus will emerge in the manuscripts as the regular and sealed

edges,
"core" of the canonical tradition — a position it retains to this day in the modern
Orthodox churches.'"!

It is difficult to say, however, to what extent this closing of the corpus was
perceived by contemporaries. Certainly the Co///4 corpus, in any redaction, was not

immediately considered the authoritative statement of the corpus, even after Trullo, and

1% Generally, Delineatio 87-89, Historike 83-91. The extent of Photius' participation in this recension is
debated; see Deledemos 110-112, Delineatio ibid., Historike 86-87, Meliara 1905-1906, Peges 145,
Petrovitz 1970,34-38, Stolte 1997.

"7 Dolger 1925-1965 and Grumel 1972-1991 remain the standard repertories of the imperial and
patriarchal material. However, no thorough survey of the documents of this type typically found in
canonical manuscript appendices — i.e. physically part of the canonical tradition — has yet to be produced.
A selection of the most important may be found in RPS; for the patriarchal decisions, a particularly
convenient list may be found in Milas§ 1902,157-165, and Peges 232-240, 295-297 is the most recent
overview.

1% There are exceptions of course; for example, the CoZ/50 Group G does add some prominent later
appendix material under its references (Sin 179-185). So also in one chapter of the Co///4in Vat 827
(Sbornik 252). There are likely some others, but such instances seem to have been quite occasional, and
more or less failed experiments, "testing" as it were the level of acceptance of this later material.

1% The secondary nature of the later literature has been frequently remarked; see e.g. Beck 1977,142-147;
Delineatio 97; cf. Peges235. The later reception of some of this material could be quite slow and
uncertain. See Burgmann 1985.

"% The varying presence of Cyprian, Athanasius, Gregory Nazianzen and Amphilochius, and even Hagia
Sophia are the chief examples of this "blurriness".

" There is widespread consensus on this point; for example, Historike 91-100; L'Huillier 1996,7 n. 44;
Meyendorff 1983,80-81; Milas 1902,107-155; Tsipin 1994,30-31.
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it is never "officially" established.''? It is curious, in fact, just how many witnesses there
are to the slow reception of the Co///4 corpus. John of Damascus in the 8" C, when
listing "the canons", clearly cites the corpus of the Co//50.'" In the 9™ C, a letter of
Pope Nicholas to Photius seems to refer to the quinqguaginta titulos as the Byzantines'

official collection.'"*

The synopsis tradition likewise seems more or less confined to
the Col[50 until the 11™ C or so — even after it adds Trullo, which prescribes the further
patristic sources. Perhaps most telling, Michael Psellus, in a poem written for the to-be-
emperor Michael VII —i.e. in what we might expect to be a reasonably "official", or at
least learned, statement of the corpus — will describe a corpus that is almost certainly an
expanded Col/50, not the Coll14."" Even Aristenos in the 12 C does not comment on
Protodeutera, Hagia Sophia and any fathers aside from Basil — i.e. his corpus looks like
the Coll50 corpus expanded with Trullo, II Nicaea, and the first letter of Basil.''®
Indeed, Zonaras and Balsamon do not comment on exactly the same 883 corpus either
(although their collections contain the un-commented canons): thus Zonaras does not
comment on Timothy, Theophilus, Cyril, or Gennadius, and neither Zonaras or
Balsamon comment on Amphilochius.''” All of this witnesses to the presence of a very
strong, conservative impulse throughout most of the middle Byzantine period that was
inclined to view the core of the core, as it were, as something closer to the original
Coll50 corpus. This does not mean that the later Co///4 material, confirmed at Trullo,
was not present, known or used; indeed, by the end of the 11" C it seems to have
become well entrenched.''® But at least its outer edges, the patristic material in
particular, and the most recent conciliar material, seem not to have "settled" into firm
recognition for some time.

It was soon very clear, however, as noted, that the corpus would not
substantially grow beyond its 883 revision. The next major recensions of the Coll//4,

those of Michael the Sebastos and Theodore the Bestes in the late 11™ C, only slightly

"2 On the "official" promulgation of 920 sometimes mentioned in the literature, see section C.6.

'3 PG 94.1432¢d, cited in Sin 326.

"4 Mansi 15.176,263 cited Sin 326. This section of the letter may not be original, however; see
Deledemos 2002,76 n. 183.

'3 Westerink, 1992,77-80. So Menebisoglou 1984,88, Peges 249-250, Sin327. Contra: Delineatio 106,
who suggests it is the NC/74, but this is almost certainly a mistake, perhaps even a typo.

16 RP2-4, checked against various manuscripts, e.g. Moscow 237, Vatican 840, Vienna iur. gr 10.

17 RpP2-4, checked against Florence Laur. 5.1, Moscow Sin. 393, Vatican gr. 828, Venice app. 3.01, 3.03.
There is a certain amount of variability among the descriptions and editions, however; new editions of
Zonaras and Balsamon are sorely needed.

"8 Peges 241-242; Sbornik 109-111.
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clean up and complete some of the corpus references of the 883 recension.'"”

Substantial additions of new sources are only made to the secular legal material in the
systematic section of the collection.'® The canonical portion of the collection was thus
essentially frozen. The next major recension of the Col//4 will not venture even this:
Balsamon appends his commentary to the secular material affer the traditional
nomocanonical texts, just as he does in the corpus section of the collection.'?' He does
not seem to interfere with the existing tradition. As such, Balsamon, along with the
other commentators, effectively seal — or at least witness to — the ultimate ossification of

the 883 corpus.'*

It is probably at this point that the Co///4 additions — seven centuries
after their articulation! — are finally accepted as beyond question. The long-term

success of the Colll4 corpus as the sacred core of the whole tradition was assured.

C. Major contours of the tradition

1. Unity, stability and continuity

The single most striking characteristic of Byzantine canon law as a textual
phenomenon is its uniformity and stability. Contrary to the pervasive tendency in the
modern literature to speak about Byzantine canon law as a succession of different

collections,'* or as otherwise quite varied and diverse,'** the Byzantine tradition
possessed in a very real way only one canonical collection. This should hopefully

already be apparent from the above narrative. At the heart of this collection was the

91t re-adds some Carthaginian and Basilian material that had been omitted, for example, along with
other Apostolic texts; see Schminck 1998,379-383, and below section C.1, esp. n. 138. According to
Schminck, its basis seems to be Jerusalem Pan. Taph 24, which had included the omitted canons in a
catch-all chapter in Title 14. Schminck 1998 has revolutionized our knowledge of this recension — or
rather, recensions. It was known to previous scholarship as the recension of "Theodore Bestes".

120 published as the auctariain Pitra.

21 T owe this observation to Delineatio 111.

'22 In his commentary on Trullo 2 Balsamon famously condemns the use of the NC'50— although mostly,
it seems, because of its selection of secular laws. RP2.311

12 Everywhere the tendency is to speak of multiple collections succeeding each other, instead of the
growth and development of one collection over time. Hess 2002,54, for example, states that "[d]uring the
sixth century the 'Antiochene Collection' was superseded by others, but it was fortuitously translated into
Latin...before disappearing entirely from the Greek East". Similar expressions may be found in
Burgmann 2002,241; Feine 1954,83; Price and Gaddis 2005,3.94 n.6; Schwartz 1910,195; 1936a,159-
160. See also how Plochl 1959,1.441 speaks as if Trullo constituted a completely new self-standing
collection (so Ferme 1998,81; Morolli 2000,313).

124 For example, Nelson 2008,299; Stolte 2008,694; cf. Plochl's similar (273-274) but cryptic, and rather
odd, statement (repeated in Ferme 1998,78) that the sources of eastern church law reflect from the 6™ C a
fragmentation of the eastern church' unity (giving as an example the Acacian schism). This is part of an
older narrative — appropriate enough when restricted to the west — that tends to see the first millennium
canonical tradition as a story of regional Partikularismus and fragmentation except, perhaps, where
influenced by Rome; see for example Cosme 1955,1995a, Fournier 1931, Stickler 1950.
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Nicene corpus which was gradually subjected to various processes of expansion but
never replaced or substantially or permanently modified (selected or interpolated). The
entire Byzantine canonical tradition is simply the story of the expansion, confirmation,
and re-issuing of this gradually growing and ever-ossifying central corpus structure.
Indeed, this /dea of a uniform core-corpus structure is probably the central conceptual
structure of the entire tradition.

This stability and uniformity becomes most obvious when one examines the
extant Byzantine manuscripts. Turner long ago noted that "[t]he most obvious
difference between Greek and Latin manuscripts of Canons, taken in the mass, is the
striking resemblance of the former among themselves contrasted with the almost infinite
degree of divergence from one another which prevail in the latter. The contents of
Greek canonical MSS are always more or less the same...".'* Indeed, by manuscript
standards, the Greek texts are strikingly uniform. Most complete manuscripts follow a
very similar pattern, starting with some type of prologue section, followed by a
systematic index or two'*® (perhaps in nomocanonical form), followed by the corpus
itself. The corpus in most extant manuscripts, whatever its exact form, or systematic
index, is something approaching the full 883 corpus, perhaps with commentary and
almost always followed by a selection of appendix-like materials.'?” In some
manuscripts, smaller Hilfsmittel type works, it will sometimes be replaced with the
synopsis and Aristenos — a kind of "mini corpus".'**

The texts of the corpus canons themselves, as Joannou notes, are apparently
remarkably stable, and with little regular omission, re-ordering, paraphrasing or

interpolation.'**

Likewise the physical appearance and layout of the manuscripts, while
slightly variable, almost never surprises. They are mostly quite plain and functional,
with bland and unremarkable breaks between the sources, >’ simple marginal
numberings for the canons, and, sometimes, marginal scholia. Some elements of

manuscript structures may be in slightly different order. For example, the corpus

"> Turner 1914,161.

126 See the list in Syn v-vi for pairings of the Co//50 and Coll14, in various forms.

127 In other words, earlier collections in the manuscripts have generally been updated, to some extent, to
approach the 883 corpus.

8 E g. Vatican gr. 840

129 Fonti1.5; reaffirmed by L'Huillier 1996,9-10. Such statements should be considered tentative,
however; the internal state of the texts have probably not yet been sufficiently studied.

130 Typically simple undulating lines, perhaps with some floral motifs, occasionally developing into more
complex, but abstract, decorations in blank spaces or section headings (e.g. Sinai 1112 4v or 77r; Rome
Vallic. F. 47 23r). Further illustration and decoration (e.g. miniatures) of Byzantine canonical manuscripts
is otherwise very rare; see Hajdu 2003,100-101 for an exception in Munich gr. 122 (small conciliar
scenes), with further references.
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sometimes precedes the systematic indices."”' The appendix materials, and to some
extent the prologue texts, are also quite variable, although they tends to include broadly
the same type of material.'*> Throughout, then, the overall picture is very regular; there
is a very recognizable and predictable "shape" and content to a Byzantine canonical
manuscript.'*?

It thus soon becomes apparent that one has, in effect, the same collection in a
variety of different versions. If one looks back over the sweep of the tradition as a
whole, as related above, there seems to be little reason to doubt that this stability and
uniformity had obtained in the Byzantine east for some time — and indeed, to a
surprising extent, across the Latin and Syrian traditions as well. This uniformity and
stability has two aspects: in the general "idea" and morphology of canonical collections,
and in the contents of a typical collection.

As to the former, from the moment we first glimpse the Nicene corpus, all of the
witnesses (Maassen's general "chronological" collections, the Syrian Synodika, all the
Byzantine sources) point to one central idea of what constitutes a full, proper canonical
collection: a canonical collection conveys "the corpus". This corpus is a body of
traditionally accepted legal sources, listed one after another, and with little or no
significant selection or interpolation (this is particularly true in the Byzantine sources).
The exact content and boundaries of "the corpus" will vary somewhat from place to
place and time to time, but it is always nevertheless an identifiable structure at any
particular moment (on this, more below). In all cases, faithfully transmitting this core
corpus seems to be the primary point of a full canonical collection.'**

The options for presenting this corpus are also few. Generally, east and west,
collections will include some type of prologue or prologue sections, then perhaps a
systematic index, then "the corpus" of canonical materials followed by (or fading into) a
much more variable and idiosyncratic group of appendix materials.

Smaller collections do exist that are much more selective among even "core"
material, the text of which is often abbreviated. These collections, however, are always

clearly very practical Hilfsmittel type works, obviously built against the background of

1 For example, in a number of Beneshevich's "Group A" manuscripts of the Co/[50 (Sin 59). For the
Coll14, see Vatican gr. 2198.

132 See above, and the references in nn. 50, 51.

'3 There are some exceptions, but before the 16™ C they tend to prove the rule: they are certainly very
surprising when one stumbles upon them. See Appendix A (6).

1% In the literature this point tends to be recognized for the older chronological collections, such as
Dionysius or the Hispana (e.g. Zechiel-Eckes 1992,1.29-30; Mordek 1975,3); but it equally true for early
systematic collections; see below.
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the proper /ibri canonum. Perhaps constructed to address a specific topic or problem,
they are handbooks to the corpus, from the corpus, which always remains a tangible
structure to which they refer. In the west, these minor collections are many, and will
eventually become very diverse, especially north of the Alps, where the idea of "the
corpus" seems to have become rather thin; in the east, the only substantial examples in
our period are the synopses,'> and even they follow the contours of the corpus of their
day very closely, as do some of the earliest such collections in the west, such as those of
Martin of Braga or Fulgentius Ferrandus.'*®

Early systematic collections, at least in the east in our period, and certainly in the
beginning in the west as well (most notably in the Concordia of Cresconius'®"), do not
represent exceptions or major transformations of this "idea" of a collection. They are
merely thematic recensions of "the corpus" which they convey in full. While they do
mark moments in which new material is introduced into the corpus, and they play a
critical role in defining the corpus, their faithfulness is very marked in conveying
complete and intact the material that at their point of composition is traditional. Thus
both the Co/l50 and the Coll14 (and Cresconius) contain every canon of the corpus as it
seems to have existed before their time; the evidence of selection (mostly in their
references to the material under their topic headings) or abbreviation they display is
only in the outermost fringes of the corpus, usually in the material they have themselves
probably just added to the corpus — i.e. the newest, least traditional material.'*® In this,
these collections are very different from later western systematic collections, which
ultimately emerge as moments of permanent substantive selection, synthesis and sorting

1.1° The early Byzantine systematic collections are little more than

of earlier materia
glorified tables of contents 7o the corpus. In this, any tendency to speak as if the earlier
Antiochian or Chalcedonian collection "disappears" from the Byzantine tradition is
extremely misleading: it simply changes form. Likewise, the common narrative of the

transformation of "chronological" collections 7nfo "systematic" (and of the two almost

135 Another example at the end of our period is the Slavonic translation of the Co//50 made (probably) by
Methodius for his mission. It is abbreviated and shows evidence of selection, no doubt for convenience of
the early Slavic mission; see Gallagher 2002,100-113.

%% Gaudemet 1985,137-137, 152-153.

"7 Zechiel-Eckes 1992.

8 The Coll50in fact does convey every single canon of its corpus — and mostly only once. It is almost
literally a re-arrangement of the corpus. The Co///4 omits some canons from Carthage and its new Basil
additions (i.e. from the first canonical letter). Cresconius likewise omits only some items from Carthage,
and elements from the decretals (see Zechiel-Eckes 1992,1.7,18). See Appendix A (7) for more details.
19 Gratian's Decretum is the ultimate example; see the index of his sources Friedberg 1879,xix-xli. See
Appendix A (8) on this curious Latin phenomenon.
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competing) — borrowed from later western canonical historiography, where it is accurate
— is problematic.'* Eastern systematic collections, like their early western imperial
counterparts, are the old "chronological" corpora, but now merely with some level of
systematic re-arrangement or indexing; they are not in any way replacements of it, or
substantively discontinuous with it. The earlier structures are always preserved, and
completely so. The extraordinary conservatism of these collections will be explored in
greater depth in chapter four.

As to content, "the corpus" is always — west and east — an identifiable recension
of the Nicene corpus, in various stages of expansion. The Nicene corpus is not "a"
Byzantine collection of the first millennium; it is #4e collection of the entire early
Christian world. As already noted, its content from Nicaea through Chalcedon, usually
with Serdica and some version of Carthage and the Apostles, is the common core of
virtually all major "general" Christian canonical traditions, certainly around the
Mediterranean.'*' Even after the 6 C, when the Latin, Greek and Syrian collections
begin to develop along separate paths, later developments emerge mostly as a matter of
the gradual addition or expansion of this old Nicene corpus — and the thus the Nicene
core is itself remarkably persistent. A striking unity in both the "idea" and content of the
Christian canonical tradition is thus to be observed across the Christian world for much
of the first millennium. '**

The tendency for the tradition to develop as a gradual expansion of Nicene core
is particularly pronounced in the east. In effect, at least from the 5™ C onwards,
between any two collections of core corpora, one will always contain the entirety of the
other, i.e. the one is always simply an expansion of the other. Variations may exist
among appendix-like materials, but two collections are not to be found with entirely or
even mostly different "core" materials — one missing perhaps Ancyra, or Nicaea, for
example. This stability and uniformity of development is easily demonstrated with a
schematic of the corpora of the principal Greek collections (additions to each stage in

boldface):

140 Agsumed everywhere, but see briefly Zechiel-Eckes 1992,1.29-31; Fransen 1973,14-15; Maassen
1871,3-4; Mordek 1975,4-16; Somerville and Brasington 1998,12-13. Fransen (7bid.) can thus, for
example, call the collection of (Pseudo) Isidor Mercator the "last" chronological collection in the west —
and these collections do stop being widely copied in the high middle ages. But there is no "last"
chronological collection in the east. The traditional typology of collections as "chronological" and
"systematic" is problematic in other ways as well; see Appendix A (9).

"I Hibernensis, in Ireland, would be a major exception. See Sheehy 1982.

142 The lack of emphasis on this early unity is perhaps the single oddest characteristic of modern
canonical historiography. See Appendix A (10)
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Antiochian corpus
[ANCYRA] + [NEOCAESAREA] + [GANGRA] + [ANTIOCH] + [LAODICEA?]

Nicene corpus (approx. as at Chalcedon 451)
[NICAEA] + [ANCYRA] + [NEOCAESAREA] + [GANGRA] + [ANTIOCH] + [LAODICEA?] +
[CONSTANTINOPLE I

Coll60 (c. 5347?)
[APOSTLES] + [NICAEA] + [ANCYRA] + [NEOCAESAREA] + [SERDICA] + [GANGRA] +
[ANTIOCH] + [LAODICEA] + [CONSTANTINOPLE I] + [EPHESUS?] + [CHALCEDON]

Coll50 (c.550)

[APOSTLES] + [NICAEA] + [ANCYRA] + [NEOCAESAREA] + [SERDICA]| + [GANGRA] +
[ANTIOCH] + [LAODICEA] + [CONSTANTINOPLE I] + [EPHESUS] + [CHALCEDON] +
[BASIL (68 CANONS)]

Coll14 (c. 580)

[APOSTLES] + [NICAEA] + [ANCYRA] + [NEOCAESAREA] + [GANGRA] + [ANTIOCH] +
[LAODICEA] + [CONSTANTINOPLE I] + [EPHESUS] + [CHALCEDON] + [SERDICA] +
[CARTHAGE] + [CONSTANTINOPLE 394] + [BASIL (68 CANONS)] + [~9-11 ADDITIONAL
FATHERS, AND REST OF BASIL]

Corpus of Trullo 2 (691)

[APOSTLES] + [NICAEA] + [ANCYRA] + [NEOCAESAREA] + [GANGRA] + [ANTIOCH] +
[LAODICEA] +[CONSTANTINOPLE I] + [EPHESUS] + [CHALCEDON] + [CONSTANTINOPLE
394] + [SERDICA] + [CARTHAGE] + [12 FATHERS, INCLUDING BASIL] + [CYPRIAN]

Corpus of 8§83 Colll14 recension (order of 883 Colll14 index gk moiwv, RP 1.10-11)
[APOSTLES] + [NICAEA] + [ANCYRA] + [NEOCAESAREA] + [GANGRA] + [ANTIOCH] +
[LAODICEA] + [CONSTANTINOPLE I] + [EPHESUS?] + [CHALCEDON] + [SERDICA] +
[CARTHAGE] + [CONSTANTINOPLE 394] + [TRULLO] + [NICAEA II + TARASIOS] +
[PROTODEUTERA 861] + [HAGIA SOPHIA 879] + [~12 FATHERS] + [CYPRIAN]

Corpus of 8§83 Coll14 ("systematic" order as typically found in Zonaras and Balsamon
recensions)

[APOSTLES] + [NICAEA] + [CONSTANTINOPLE I] + [EPHESUS] + [CHALCEDON] +
[TRULLO] + [NICAEA II] + [PROTODEUTERA 861] + [HAGIA SOPHIA 879] + [CYPRIAN] +
[ANCYRA] + [NEOCAESAREA] + [GANGRA] + [ANTIOCH] + [LAODICEA] + [SERDICA] +
[CARTHAGE] + [CONSTANTINOPLE 394] + [~12 FATHERS]

Although this schema is simplified, and does not communicate isolated variations
among individual manuscripts, it nevertheless conveys the general shape of the tradition
as one collection that is slowly growing. It is interesting that even differences in
patterns of ordering of the material are few and restrained.'*’ Certainly profound
change to existing corpus material is not in evidence. Indeed, in the Byzantine tradition

we may observe a striking rule: once a canonical source is accepted into the core corpus,

143 See below section C.5.
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1t never leaves. Development will always tend towards accumulation and preservation
of traditional sources, not processes of sorting, revising or selecting.'** Even quite
clearly obsolete or apparently rescinded canons tend to continue to be copied.'®

Of course, the process of the definitive reception of sources into the corpus takes
time, and thus among different recensions and manuscripts a certain "softness" may be
detected in the transmission of more recent or marginal sources. Carthage, for example,
apparently first added in the later 6™ C, is often present in abbreviated forms in the later
expanded Col/l50recensions, and the references to this source in the earliest Co//14
thematic index are not complete — its material is not yet inviolable. Some of the later
patristic canons, and also Cyprian, as noted, likewise will fade in and out of the corpus
for some time. But these sources eventually tend to become firmly established in the
corpus; the Coll14s omissions in Carthage, for example, will be remedied in a later the
Coll14,"* and after the commentators virtually all of the 883 patristic sources are well
established. Only in smaller handbook or extract-type collections are canons ever
regularly abbreviated, omitted or interpolated. In larger collection such instances are
not entirely unknown, but they seem very occasional.'"*’” Never do such changes turn
into sustained, permanent selection or interpolation of material in the tradition as a
whole. Omitted corpus material can and will always eventually resurface in any
collections with pretensions to completeness. The overall movement of the tradition is
overwhelmingly towards complete, faithful transmission of a unitary traditional corpus.

Real diversity among the Byzantine collections is thus always comparatively
minor, at least by the standards of manuscript cultures. Between any two given
manuscripts or recensions, diversity is mostly restricted to framing material and newer
materials that form the outer valences of the "core" — and slight differences in order.
But these differences never extend to the point that one cannot recognize any two

collections as fundamentally different versions of the same text. Substantially different

144 This dynamic is frequently noted in Byzantine law more generally; for example, Burgmann 2002,263;
Stolte 2008,692-693.

13 For example, the rules in Apostles 37, Antioch 20 and Nicaea 5 on holding synods twice a year,
despite the clear relaxation to once a year in Trullo and II Nicaea; or Ancyra 10, which allows deacons to
marry, despite Trullo's clear rejection of this exception.

146 See Appendix A (7) for details.

147 Beneshevich occasionally notes some omissions, for example in Vallic. F. 47 in Trullo (Shornik 264).
I have also observed some omissions in manuscripts, also in Trullo (in Laud 39 157v; although the
omission is noted by the rubricist). The true extent of such omissions — and whether or not they tend to
be limited to sources perceived as new or less certain (as possibly Trullo) — will hopefully become
apparent in the upcoming survey of Burgmann and Schminck. Radical and regular patterns of omission,
however, seem unlikely: certainly they have not appeared in the editions.
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"competing" corpora are present only inasmuch as an older and newer recension of the
Nicene corpus circulate alongside of each other.

The face that the Byzantine tradition presents as a textual reality is thus a highly
hieratic and conservative one, centered upon the concept and reality of one continuous,
unified, central core corpus. This corpus structure gradually expands, and its edges may
often be blurry, but at any given moment a core of inviolable material is always
identifiable, and this traditional material is never significantly or permanently modified
or omitted. The central dynamics of this corpus-centered tradition are thus preservation,
persistence and agglutination. The Byzantine canonical tradition is above the story of
one text: its expansion, its uses, and its interpretation. (In this Byzantine canon law
mirrors, if in a much more dramatic and exaggerated way, the Byzantine secular

tradition's attachment to the Justinianic corpus.'**)

2. A Greek phenomenon
The Byzantine canonical tradition is an overwhelmingly Greek phenomenon. The
Byzantine canons are not only found in Greek in the extant manuscripts,'* but most
were originally composed in Greek, and in the east.

A few important observations must be made about the "Greekness" of the
canons.

It witnesses first to the relative impermeability of the eastern canonical tradition.
In the entire history of the tradition, even until the end of the empire, only three sources
from outside the Greek east are ever able to penetrate into the corpus itself.'* All are

from the west: Carthage, the "canon" of Cyprian, and Serdica."”' Only the first is

'8 Which is never clearly replaced or abrogated in the Byzantine east, and always constitutes a kind of
symbolic touchstone for the whole tradition; see especially Fogen 1993,67-68; Haldon 1990,258-264;
Kunkel 1964,181; Lokin 1994,71-72; Pieler 1978,449-450; Stolte 2008,691-693. see also Prinzing 1986,
and for the older discussion on the later validity of Justinian's law, Wenger 1953,720-723.

149 Although a few Latin marginal notations to Carthage seem to have made their way into Moscow 432
(Sin 86, 92).

130 A few other Latin items may occasionally be found in the appendices, for example (fairly frequently)
the letter of Leo I to Flavius on Eutyches (see Athos Panach.6-7, Cambridge Ee.4.29, Oxford Laud. 39,
Vienna hist gr 7). But this text is doctrinal in orientation. The Donation of Constantine will also later
appear in the tradition, most notably in Balsamon (RP 1.145-148); it will later be found as a regular item
in the appendices to the secular 14" C Hexabiblos (Burgmann 2002,262).

51 On the status quaestionis of the peculiar origin and transmission of the canons of Serdica, see Sources
Serdica. The recent renewal in Hess 2002 of the Ballerini's theory of a double-edition of the canons,
taken down by Latin and Greek scribes, has not received universal acceptance (contra: Delineatio 122),
but seems likely. Whatever the case, the Serdican canons read in Greek as Latin translation material, are
in the typically western "parliamentary" form, and are generally treated as western in the Byzantine
tradition (for example in the scholion to the Col/ll4 Totéov RP 1.12; see also scholia 217a, 228 in Shornik
Prilozh. 28-30).
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significant in terms of size, and all will exist for some time as "soft spots" in the
manuscript tradition, omitted, abbreviated, and in slightly subordinate or uncertain
positions. >

The admission of these western conciliar sources highlights one striking
absence: papal decretals. This is a point that needs emphasis because of the
overwhelming tendency of modern textbooks of canon law to speak as if canon law
naturally has "two sources", even quite early: conciliar enactments and papal decretals.
This double-source theory undoubtedly holds true in the west, but in the perspective of
the history of Christian canon law a whole, it is unquestionably a local Latin
phenomenon. Even in the west this theory arguably reaches its apogee only in the high
middle ages, when papal legislation finally becomes a central vehicle of western canon
law (certainly of its development).'>® In our period the papal material sits in the
western collections, formally at least, in a markedly appendix-like position, i.e. parallel
to the patristic canons in the east, afferall of the conciliar canons, even very local ones,
and often among the most variable parts of the collections.'** Canonical collections,
Greek, Latin and Syrian, are always primarily Apostolic and conciliar in content and
form — and then, in the Latin west, papal or, in the Syrian and Greek east,
patristic/patriarchal.

Greek corpus impermeability highlights another important dynamic in first
millennium canon law: the movement of canonical material is overwhelmingly from the
Greek east outward. In this, Greek canon law is in a sense the "central" tradition of the
first millennium. As we have seen, the core corpus of all Christian churches — at least in
the empire — emerges from the east, and is largely updated from the east. This position
as an active center of canonical production gradually fades but its legacy is clear: all
major first millennium Christian collections, at least within the (old) imperial cultural
sphere, contain as their clear core Greek Apostolic material and the sine gua non Greek
Nicene corpus. As a textual phenomenon, Christian canon law is at core a Greek
imperial phenomenon.

This "Greekness" of canon law in the first millennium should not, perhaps,

surprise. In this, the textual reality of canon law is following a well-worn path of Greek

152 See further section C.5.

133 e régne des Décrétales” according to Gaudemet 1994,375-407; significantly this material now
becomes the "new law" of the church, in the phrase of Bernard of Pavia (d. 1213; Somerville and
Brasington 1998,219) See generally Brundage 1995,53-56,160; Fransen 1972,11-14.

154 See Fournier 1931,30 (and n. 2); Fransen 1972,17; Jasper and Fuhrman 2001,22-87; Zechiel-Eckes
1992,1.7,18; also Maassen 226-308 ef passim..
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to Latin/Syrian/etc. transmission, which Scripture, much theology, monastic writings,
and numerous other types of Christian (and before them, pagan) cultural expression had
long followed."*® Tt reflects above all the Greek origins of most early Christian
literature and the continued political and cultural preeminence and vitality of the eastern
empire throughout the first millennium.

Nevertheless, the Greek character of canon law, even in the east, does surprise a
little, and should perhaps not be taken for granted. The one aspect of Greco-Roman
civilization that seems to be specially the domain of Latin is precisely law and
administration, and indeed, as F. Millar has recently strongly reiterated, the
administration of the Greek east, at least at its higher levels and in formal expression,
was still resolutely Latin throughout most of the 4™ and 5™ C — the time of the formation
of the core "first wave" material.'”® Legal judgments still had to be formally issued in
Latin until 397, many Latin notarial formulae remained in use throughout the 5" C, and
eastern imperial legislation starts to drift into Greek only slowly throughout the 5™ C,
not truly supplanting Latin until the 530s.">” In this context, it is perhaps a little
surprising that, even in the east, the chief (internal) texts of order and administration of
the 4™ and 5" C imperial church are nozin Latin. This is true even of the texts of the
highest order, the ecumenical councils — precisely where, ironically, as Millar points
out, it becomes evident how meager the eastern episcopate's knowledge of Latin really
was.'®® Church order, therefore, unlike civil order, was a distinctly Greek affair. In
terms of the core content of the canonical collections, this was even true in the Latin
west. If secular law and order in late antiquity seem to be mostly a Latin phenomenon,

this was not true in the ecclesial realm.

3. Size

The next observation emerges mostly as a point of comparison with the western
tradition, and has already been alluded to: the Byzantine canonical tradition is quite
compact. It is difficult to know how long early Byzantine canon law manuscripts may
have been, and particularly how much appendix-type material, perhaps lost, might have

followed the various recensions of the corpus. Nevertheless, if one takes almost all of

133 Marrou well reminds us that the image of antique culture as constituted by two parallel and equal Latin
and Greek spheres is problematic: Latin culture is in many respects a subsidiary phenomenon of a broader
Hellenistic reality (Marrou 1948,242).

16 Millar 2006,84-107 et passim.

157 See Delineatio 19; Jones 1964,988-991; Kriiger 1894,312; Matthews 2000,28-29.

1% Millar 2006,85, 97-107.
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the extant pre-10" C canonical material — i.e. everything that might have been
prominent in a large manuscript of this time — the total is quite modest. It includes three
prologues, two systematic indices, approximately 770 canons, a smattering of other
material from the Apostolic Constitutions, the canonical synopsis, three comparatively
short civil law collections (in total approximately 620 separate fragments, varying in
length from a line to several pages), the civil law material of the nomocanonical
recensions (largely overlapping with the previous collections), perhaps some scholia, '
and some other isolated jurisprudential material.'®® Exact calculations are difficult
without electronic databases, but I estimate that taken together this material — the full
effective canonical corpus of the eastern empire — comprises perhaps 150 000 words.
This is perhaps three fifths the size of the Hispana— a major western collection from
two centuries earlier that does not include western civil ecclesiastical law material,
scholia, or other appendix or framing material.'®" Tt is closer to a third of the size of the
mid-9™ C collection of Isidore Mercator, likewise containing only straight canonical
material.'® And of course it goes without saying that this material is minuscule in
comparison with the Talmud, or the secular Justinianic law corpus; the Digestalone is
approximately 800 000 words.'®*

This distinction is equally evident in a canon-to-canon comparison. The eastern
core corpus, as defined more or less definitively by the 883 recension, will contain
approximately 770 canons. The shortest version of the early 7" C Hibernensis has

roughly 1600 texts;'®*

the systematic versions of the Hispana include approximately the
same number;'®® Burchard's popular 11™ C Decretum clocks in at 1783 items; Ivo's 11"
C Decretum at 3760," and the standard edition of Gratian (about half the 16™ Roman
Catholic corpus) is usually counted to contain about 3800 texts.'®” The division and

nature of the texts and fragments in the western texts may not always be directly

159 See n. 10 for editions. Uncertainty about the dating and completeness of the published scholia — many
of which seem to be quite regularly copied, almost a small glossa ordinaria— have generally precluded
our discussion of them in this work. See Sbornik 145, 161; Sin22-23.

10 See below section C.6.

1! Estimated at ~260 000 words from the Gonzalez 1808 edition.

12 Estimated at ~500 000 words from the Hinschius 1863 edition.

' Honoré 1978,186.

1% Reynolds 1986,403

' Gaudemet 1985,159

1% Gaudemet 1993,83, 95.

17 Gallagher 2002,158; Thompson 1993 xiii.
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comparable with the relatively neat "canons" of the eastern collections, but the general
disparity in size remains unmistakable.'®®

More comprehensive comparisons also reveal this difference. At the end of the
empire, the full NC74, complete with secular material, prologues, corpus and the three
12" C commentators (i.e. most of RP 1-4, generously estimated at about 500 000 words)
is a little over three-quarters the length of the Friedberg edition of Gratian's Decrefum

and the decretal collection of Gregory IX,'®

that is, about three-quarters the size of the
effective core corpus of the medieval church in the later 13™ C. If one were to make a
closer like-for-like comparison, and include on the western side the post-Gregorian
decretals, the ordinary glosses, and most of the major western commentators up until the
16" C, the difference would extend, I think, to at least a factor of ten, probably much
more.

As a physical textual presence, then, the Byzantine canonical tradition is stable,
conservative, and small. 170 Indeed, one can fit the full Byzantine nomocanonical

corpus, plus the two most important commentators, and numerous appendices — in a

sense, the majority of the tradition — in one manuscript.'”"

4. Autonomy

One of the simplest and most preliminary observations to be made of the extant
Byzantine canonical tradition is that it constitutes a distinct and discrete physical textual
tradition. That is, the tradition is mostly constituted by "canon law manuscripts", the
sole, or at least predominate, content of which is canon law. As noted, the exact content
of the extant manuscripts can vary, particularly in the appendices, but the basic
structures and types of contents of canonical manuscripts — even aside from the corpora
themselves — are sufficiently regular and similar that one can always easily identify a
"canon law" manuscript from, say, a Scriptural, or theological, or philosophical
manuscript. Rare indeed are manuscripts which profoundly mix proper canonical
collections with other types of content — i.e. in which a substantial part of the

manuscript is given over to one topic, and another part to canon law.'”? Manuscripts

18 Isidore Mercator is counted at 10 000 fragments! Gaudemet 1993,32

1% Conservatively estimated at ~650 000 words.

70 Despite occasional comments to the contrary: Nichols 1992,416.

'"1'So, for example, Florence Laur. 5.2 or Istanbul Topkapi 115. cf. Burgmann 2002,260.

172 On the general "purity" of Byzantine juristic manuscripts, Burgmann 2002,263. It is particularly
difficult to find an example of a manuscript that combines a major non-canonical work — say a scriptural
commentary, or philosophical treatise — with a canonical collection. The few exceptions seem to prove the
rule. See Appendix A (11) for examples.
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containing church law are usually purpose-made as canon law manuscripts, and are
recognizable as such.

Given earlier references in Chalcedon and Justinian to canons being read from
"a book" or "books of the canons" and the relative absence of more mixed or
miscellaneous manuscripts — and certainly of #aditions of such mixed manuscripts — we
may tentatively assume that this manuscript autonomy obtained quite early.'” Future
work on the earlier Latin and Syrian manuscript traditions may help further illuminate
this question.

Only one consistent exception to this textual autonomy exists in the extant
manuscripts: secular and ecclesiastical legal materials do regularly appear together, and
not simply in the form of ecclesiastical secular regulation within the collections
themselves. Often a major ecclesiastical canonical collection will contain as an
appendix a handbook of general secular law or vice versa.'” It is not clear if this
pattern was evident before this 8" C, when the earliest Byzantine secular handbooks —
the usual secular components — were first composed. Nevertheless, it seems that at least
by the end of our period the Byzantine legal imagination could easily envision secular
and ecclesiastical normative material sharing a common physical space.

The Byzantine canonical collections also display a degree of internal textual
autonomy in their relatively unmixed disciplinary content. The earlier Apostolic church
order traditions evince a tendency towards encyclopedism: doctrinal/exegetical, moral,
liturgical and disciplinary texts are synthesized into one literary whole.'”> By contrast,
in the imperial church, these threads tend to be developed as separable and distinct
textual traditions. This independence does not mean that the canons will be written as
"pure" legal or disciplinary rules in a modern scientific-juridical sense, cleanly
separated from theology or morality; as we will see, quite to the contrary, they
frequently make juridically "inappropriate" recourse to doctrinal, moral, and even
liturgical, realities. But they are not extensively interwoven with lengthy liturgical,

doctrinal or exegetical texts. They constitute a proprietary branch of the tradition.

5. Structure, order and patterns of growth in the corpus

' In Chalcedon the canons are frequently read from "a book", Bifiwov or Bifrog: ACO 2.1.3.48, 60, 95,
96, 100 (references from Historike21-22). See N. 6.4 for 10 ipric 1OV EKKANGLOGTIKAY KOVOVOV.

7% The most important of these are described in Burgmann et al. 1995; for examples of the former, Athos
Meg. Lav. B.93, contains the Co///4 with the Ecloga, and Oxford Laud 39 the NC74 with the Prochiron.
175 On the genre of the Apostolic church orders, see Steimer 1992,155-335, also Metzger 1985,1.33-54.
The best example of such liturgical and disciplinary "mixing" is probably the Didascalia apostolorum (ed.
Funk 1905).

59



The structure of the Byzantine corpus of canons is constituted chiefly through the
ordering of its constituent sources (i.e. Nicaea, Ancyra, Neocaesarea, etc.). Witnesses
to corpus orders may be found in five principal places: 1) actual orders of sources in
manuscripts; 2) the order of sources cited under thematic rubrics in the systematic
collections; 3) the orders mentioned in prologues, canons and external sources (e.g.
Psellus or John of Damascus' references); 4) the orders of sources in manuscript tables
of contents; 5) and the orders of sources in synoptic or later commentary works. It is
generally assumed that the source orders of the last four types of texts represent real
physical corpus configurations that at some point existed, and that have later been
"frozen" in the textual tradition. Whether this is always strictly true or not, certainly
such witnesses at least suggest a structure which someone thought should exist or could
exist. Taken together, all can be read as a series of witnesses into different stages of
how the corpus developed over time as a concept and a text.

Four fundamental patterns may be discerned from these witnesses.

The first is less of a pattern than a constituent characteristic: the corpus zs
structured by sources. This may seem to be a banal point, but it is extremely important.
The canons do not exist in the tradition as disembodied norms or abstracted rules.
Instead, rules are consistently designated according to their original source: canon 2 of’
Nicaea; canon 4 of Gregory of Nyssa. The canons are always issuing from the mouth of
their original legislators. The corpus as a whole thus always emerges as very much a
self-conscious accumulation and compilation of traditional sources of canonical
legislation. In this sense, it is broadly florilegic in character. it is a collection of

176 In this respect the Byzantine

traditional authorities on matters of church discipline.
corpus is quite unlike modern codes in which rules, deriving their authority from the
1ssuer of the code, exist as more or less anonymous and rootless norms, and are easily
subject to various levels of manipulation, reorganization and rationalization — and are
easily modified, added or deleted. The Byzantine instinct is instead always to keep the
corpus as a collection of traditional sources which are maintained more or less in their

original integrity.'”’” The authority of the sources seems to be linked to their issuance

from their original, traditional source.

17 ¢f. Gallagher 2002,39-40. This tendency is enforced by the practice in some manuscripts of including

short voBéoeig before the listing of each source's canons (most notably Beneshevich's Group A recension
of the Col/50, Sin26-69). These vnoBécerg, of varying length, give various historical details about the
council in question, and occasionally, of the father. In the 12th C commentators, similar introductory
comments can extend into sizable paragraphs.

"7 For two apparent exceptions to this rule, see Appendix A (12).
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This general allergy to abstracting and presenting rules as detached from their
traditional sources is also shared by the civil legal tradition. The constitutions in the
CTh and the CJall retain attributions to their original legislators from whom they derive
their continuing authority. More surprisingly, even the fragments of the Digest, which
are explicitly given their authority by Justinian, as if issuing from his own mouth,'” are
still scrupulously sourced to their original (mostly pagan) authors — and so even in the
Basilica.'” The only real exception in the CTH/ CJC literature is the Institutes: but it is
merely a pedagogical handbook 7o the real corpus. Real legislation always remains
explicitly connected to traditional sources. Legal work in late antiquity is everywhere
broadly florilegic — certainly compilative.'®

The second pattern of structuring, already noted at length, is the basic
mechanism of growth in the tradition: accumulation. The structure of the corpus always
reveals that one always only adds new material on top of older material. New material
thus almost never physically replaces or ejects older material: older material, once well
established in the corpus, is eternal.'®' Older rules may fall out of use, and be clearly
marked and recognized as such, but traditional sources, and even parts of sources, never
actually leave. We may term this phenomenon "corpus persistence". A similar, if
weaker, dynamic, has also been occasionally observed in Byzantine secular legal
literature.'*

Third, the ordering of the corpus evinces an ongoing dialectic between
hierarchical and chronological ordering. In the extant witnesses, the default ordering
strategy is clearly chronological, just as it is in the disposition of laws under titles in the
183

imperial codices, or, for the most part, in the Florentine index of the Digest sources.

This default is nevertheless regularly violated, and each violation may be read as

'8 Deo auctore 6

' And in the Digest, quite explicitly on account of "reverence for antiquity": see Zanta 10.

180 The preservative and compilative nature of late antique law is a commonplace of late antique source
histories. See for example Pieler 1997a,566-567, 580 (where he calls the Digesta "Florilegium of ius"),
591; see also the related narrative of (eastern) late antiquity's conservative and classicizing legal Gerst,
Kunkel 1966,153-154; Schulz 1953,278-285; Wieacker 1988,2.263-266. These tendencies should be
understood within the context of the broader late antique and Byzantine cultural penchant — almost
cognitive tendency — for compilation and preservation. See, for a variety of contexts and periods, Aerts
1997a,648-649; Jenkins 1953,47-50; Lemerle 1971; Louth 2002; Maas 2005a,18-20; Odorico 1-7 (with a
critical review of older literature on Byzantine "encyclopedism").

81 The /dea of "cleaning" the corpus is perhaps not altogether absent or impossible; see Appendix A (13).
182 See particularly the discussions of the lack of functioning abrogation principles; references in
Introduction n. 44. Lokin 1994,82 astutely compares this tendency towards legal accumulation, with its
lack of a functioning derogation model, to the accumulation of church dogmas

'8 published in Digest xxx-Xxxii.
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conveying some ideological message about the nature of the sources.'® This
hierarchization represents one of the very few ways in which the Byzantine corpus
suffers — although quite superficially — a kind of systematic rationalization.

The first and prototypical violation, made at the tradition's onset, is the
prefacing of the Antiochian corpus with the Nicene canons, despite the fact that Ancyra
and Neocaesarea were known to be older. This is a very conscious, and explicitly
marked move, as already noted, and clearly indicated the Nicene "take-over" of the
collection. No Greek manuscript witness exists to the corpus without this
modification.'**

The next consistent violation will be the relegation of Serdica (341) and
Carthage (419) to after Chalcedon (451) in the expanded Nicene corpus. This is their
standard position in the extant recensions of the Col//4, and the later tradition, and finds
resonance in older western and Syrian collections.'®® The Co/l50however placed
Serdica in its chronological position, following Neocaesarea, and thus "within" the core
Nicene collection. In the Coll/4, the subordinate placement of these councils is
explicitly glossed as a relegation or marginalization.'™’

The third violation is the placing of all patristic material after the conciliar
material.'"®® The former is clearly subordinate to the latter, as made explicit in the first
Colll4 prologue."® At no point in the Byzantine tradition is the rule material thus
considered so homogenous and generic that a true chronological corpus emerges in

which the councils and patristic material are mixed in chronological order (e.g. Ancyra,

Neocaesarea, Peter, Nicaea, Athanasius, Gangra, Antioch, Basil, Laodicea, etc.). The

'8¢ As probably true for the privileging of Julian and Papinian on the Florentine list: the former is
privileged as providing the model digesta, the latter as simply a particularly respected jurist. Schulz
1953,145,319.

'%5 The only exception is perhaps Blastares' survey of the sources in his Syntagma (1335; RP 6.6-26), but
this is an historical treatment, akin to synodical histories, not a listing of the corpus per se. The east
Syrian tradition, however, does later move Nicaea back into its chronological place. Selb 1981,88,107.
'% Thus they appear in more marginal locations in the Syrian synodika (see Selb 1981,104-110; 1989,92-
102, 140-145), and both are post-positioned after Chalcedon in Dionysius II, while in the non-extant
Dionysius I1I both were apparently omitted explicitly because of doubts about their universal acceptance
(""quos non admisit universitas"; see Preface III, Somerville and Brasington 1998,49).

87 0n account of their "local" western content: 1 8¢ &v Zapdikij kai &v Kapboyévn @ ypove Tvédv tédv
AOADY GUVOdWV TTPOTEPELOVGAL, LET AVTAS £TEOMNGaV O1d TO TOALY TEPT TIVOV EmympiwV Tyouv T@V
dutik®v pep@v dopicacat. (In the scholion iotéov to the table of contents of the Co///4; RP 1.12)

'8 Tarasius, however, generally follows II Nicaea in the manuscripts.

" RP1.6.
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patristic material itself tends to be arranged chronologically, however, as in Trullo 2, but
other orders, sometimes evading explanation, are not unknown.'”’

The fourth major violation is the movement of all later ecumenical conciliar
material to a position immediately following Nicaea — i.e. before the older Antiochian
corpus sources. This may be understood as another aspect of the general tendency to
assimilate ecumenical material to Nicaea, and as an extension of the original Nicene
prefacing. Its effect is to create a new hierarchical distinction between "general" and
"local" councils. In the Greek tradition, this ordering is first certainly witnessed in I1
Nicaea 1 (787) and the recension Beneshevich associates with this council (the

. .y 191
"Tarasian" or "systematic").

It becomes a regular order in the manuscripts only with
Zonaras and Balsamon, although even in these manuscripts it never entirely ousts the
more traditional order of the Co/l/4 source listings (as found in Trullo 2 and the
traditional table of contents of the Co//50 and Coll/4) in which the later ecumenical
councils usually follow Constantinople and Chalcedon, which themselves follow
Laodicea.'”* The result is that very often the two orders (or even more) co-exist
together in the same manuscript — "piled" on top of each other — with the older order in
the prologues and systematic references, and the newer one in the corpus itself. '

The fourth major structural dialectic, and the most complex, is that between core
material and appendix material. This dialectic, implicit in our discussion until now, is a
phenomenon by which at any given moment one group of canons is marked as
particularly standard, central and inviolable versus other material in the collection or
manuscript that is marked as newer, more peripheral, variable, and perhaps optional —
i.e. more appendix-like. It is never a concept that is articulated doctrinally, nor does it
lend itself to precise definition, but it nevertheless constitutes a consistent, tangible and
essential part of the tradition as a whole. It tends to emerge as a graded and diffuse
spectrum of implied worth and value — rather as multiple concentric rings, each fading

into the next — indicated by a wide variety of markers. Although the exact boundaries

between different "levels" of sources can be blurry, it allows one at any given moment

1% Joannou offers a brief survey, Fonti2.xix-xx. For an example of an order by rank of see, Coislin 364
(described Sin 160-161); for an order in which Basil is favoured, but otherwise the rationale for the order
is difficult to discern, see Rome Vallic. F. 47 (described Shornik 266-7).

I The relevant section of I Nicaea 1 reads ..todg feiovg kovovag Evotepvilopeda...Tdv Toveveriov
ATOCTOAMVY, TV TE &€ AylV 0lKOVUEVIKDY GUVOd®V Kol TV TOTIKAG cuvadpoloelc®dv Entl ékddcEL
TO0VTOV dTtaypdtov kol Tdv ayiov Totépev nudv... The four-council order of the synopsis tradition
associated with Symeon Magister may, however, represent an earlier version of this ordering strategy.

192 Thus, for example, in manuscripts of the Tarasian recension, as edited in Beneshevich's Kormchaya.
' On this, see Stolte 1994,187.
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to identify at least some material that is clearly of the "core" and some that is not. It
subsumes and presumes the dynamics of accumulation and hierarchization.

The markers of the core material are numerous, and change over time. All
consciously or unconsciously function to distinguish some types of material from
others. They often overlap and contradict each other, which produces the impression of
a highly nuanced, graded spectrum of sources: some sources are "marked" as core in
one way, and not in others. The main markers are as follows:

<+ numbering schemes which differentiate older core and additions
< presence and position of sources in prologues
< presence and position of sources in manuscript tables of contents
< presence and position of sources in systematic references
< presence and position of sources in definition canons
(i.e. Trullo 2 and II Nicaea 1)
< mentions in other literature
< presence and position in manuscripts themselves

The very earliest traces of this phenomenon may be detected in the use of
continuous numbering in the original Nicene (and probably Antiochian) corpus,
highlighted above. Here an earlier "core" of material is demarcated by continuous
numbering. Newer material appear with individual numbering, quite obviously marked
as tacked-on or added: appendix-like, at least in appearance. Eventually this material
too is subsumed by the continuous numbering, in effect assimilated into the core.

In the 6™ C, the continuous numbering system falls out of use in the Greek
world, but a number of other signals now indicate core material. Thus the prologue of
the Coll50refers clearly, and quite casually, to what is already an established core
structure; so much so in fact, that it even has a name: the "Ten Synods".]94 The sources
included in this "Ten Synods" are enumerated in the Co//50s corpus td&1g TV
ocuvodwv. To this core it prefaces the Apostolic canons — apparently already a standard
addition — and post-fixes the Basilian canons. The result is a three-stage corpus: first
and foremost the Apostles, outside of the synodal list, which here probably implies
precedence, an almost qualitative difference; then the neatly sealed Ten Synods; then,
again outside of the synodal list, Basil —here almost certainly implying subordination.

The introductory structures of the Col///4 also reference the Ten Synods as a
standard core of canons, and then goes on to give a relatively long explanation for its

major additions, including (very briefly) the Apostles, the "council" of Carthage, and a

194 See chapter 2.A.3.
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large number of other fathers.'”

Both in the prologue itself, with its differentiation of
the material (Ten Synods taken for granted; Apostles virtually for granted; Carthage and
fathers in need of explanation), and in the traditional listing, the miva&, where Carthage,
Serdica, and the fathers are placed after the older Apostles + Ten Synod core, a clear
sense of core and "new core" material is again evident.

This pattern carries through in the patterns of referencing under the thematic
titles of the Colll4. As already alluded to, the original Co///4 seems to have carefully
cited every canon of the older core Apostotlic + Ten Synods + 68 canons of Basil —i.e.
the Coll50 core. The only "selection" is in the newest stratum of material just attached
to the core by the Col///4 author himself, i.e. in Carthage and the first letter of Basil.
This material is thus again subtly "downgraded". Later, this material will be added back
into the Coll/4 references — it has achieved higher "core" status.

Other patterns of core-appendix marking may then be found in the slow
processes of corpus expansion evident in the later recensions of the Co///4 (and Coll50).
(Indeed, the recensions have been recoverable chiefly because the manuscripts contain
different fossilized orderings of the corpus sources such that the newest sources are
obviously outside an older "core", i.e. recensional form.) Only gradually are the new
sources admitted into the older cores, slowly moving up through the hierarchy of
sources — which thus emerge as yet more inner rings within the core.

The fortunes of Trullo in the manuscripts provide the best illustration. In the
very earliest witnesses, Trullo appears physically virtually outside of the corpus, even
after the patristic material."*® Later, however, it may be found to have leapt in front of
the patristic material, but still after all the earlier conciliar material, even the relegated
Serdica and Carthage (and Constantinople 394)."" This position will become its
classical Colll4 position; it has a difficult time penetrating beyond this earlier core
structure. Nevertheless, in a few manuscripts attempts are made to do precisely this. In
Venice Nan. 226, for example, Trullo is now pushed before Carthage (Serdica remains
in the Col/l50place). Similarly, in Oxford Barocc. 26 Trullo is placed after Serdica, but
before Carthage, and in Venice Bessarion 171 Trullo is placed immediately after

Chalcedon (extremely unusually, Serdica and Carthage are here simply omitted).'”®

19 See chapter 2.A 4.

19 Beneshevich's First Redaction, (Shornik 230-242); so similarly the Synopsis attributed to Symeon the
Logothete, above, and also the corpus references in Beneshevich's Co///4 index to the Tarasian recension
(Kormchaya).

7 Beneshevich's Laudanian and Coislin redactions (Sbornik 177-188, 188-191).

' Sbornik 313-321.
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These attempts may be viewed as experimental — they do not catch on. Nevertheless
they demonstrate attempts to "push" Trullo more clearly into the core. Only with the
hierarchical rearrangement of the corpus, in Beneshevich's Tarasian recension, will
Trullo, as one of the general councils, finally physically appear right after Chalcedon —
with all other councils following it. Trullo has "made it" into the core of the core.'”
Similar "journeys to the core" may be suspected for II Nicaea and the Photian
councils. For the former, in Oxford Laud. 39, which seems to contain one of the oldest
recensions (and which is perhaps a 10" C manuscript), one finds II Nicaea separated
from Trullo (which it usually accompanies) by Cyprian.**’ In contrast, in another
recension, Beneshevich's Partes Distributa, Cyprian has been gently pushed after II

. 201
Nicaea.

Protodeutera and Hagia Sophia also take some time to be accepted into the
collections — and the latter never seems fully integrated. Both are mentioned in the 883
prologue to the Colll4, but are missing, for example, in Oxford Baroc. 26, Rawl. G.1.58
(both 11" C). In Vatican 2198 both are present but following Cyprian (after II Nicaea).
Hagia Sophia, in particular, is often absent, for example in Vienna hist gr. 56 (a. 1000),
or Oxford Baroc. 196 (11™ C). In Athos Iver. 302 (14" C) Hagia Sophia is found, but
curiously after Gennadius, which is after Protodeutera. Hagia Sophia in fact never
seems to make it into the table of contents of even the Photian redaction, and only

202
In

sometime later, certainly by the 11" C, do references to it enter the Col//4titles.
the 12" C Aristenos still does not offer commentary on either council. These councils
are thus not quite "marked" as sufficiently core material. This only happens, it seems,
with the commentators.

This gradual movement of material into the core is very curious. One might
expect that one chance 7™ C manuscripts might survive showing, for example, Trullo
tacked on after the corpus for purely practical reasons — the newest legislation was
simply added to existing manuscripts. But the fact that these manuscripts are much
more recent and contain plenty of material following Trullo (II Nicaea, Protodeutera,
etc.) indicate that Trullo is being left in a subordinate positions more intentionally. It
would have been exceptionally easy to have moved Trullo to a more prominent position

in the corpus, perhaps after Chalcedon, or certainly before the fathers, in every

subsequent manuscript recopying since the late 7™ C. Instead, a much more hesitant,

"% Sbornik 288-307.

2 Sbornik 177-188.

0V Sbornik 192-199.

292 Shornik 96-100. Pitra2.450 does note one later manuscript (Vatican Barb. 568) that includes Hagia
Sophia in the Coll14 table of contents.
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conservative and gradual process of digestion and consensus-building is evident in
which the new material seems to pass through a succession of strata before it is
absolutely evidently part of the older core.

Similar conservatism may be remarked in the persistence of the original Col/50
core. As already noted, from a number of external references it seems to have remained
a highly impermeable "core of the core" in the tradition for some time, long after the
introduction of the Col//4 core. This is even evident within its own manuscript tradition
in which later councils are usually only tacked on after the systematic rearrangement of
the corpus itself, thus visually marking a distinct difference between the original
material — placed under the titles — and the later additions. Also, as we just saw, the
Coll14 itself witnesses to the Col/50 core as an established authority, adopting it
wholesale, and carefully not selecting amongst its canons in its topical references. The
Coll50s ordering of the pre-6™ C material, save only the location of Serdica, will also
always be preserved in the wiva of the Co///4, even when the canons themselves will
be rearranged in the manuscripts into the hierarchical general-local order.

Both of the two principal corpus "definition" canons of the Byzantine tradition
(Trullo 2 and II Nicaea 1) also obliquely evince a sense of the existence of a core
corpus. Both list the traditional corpus, but do not include their own regulations in the
listing. They thus make an implicit distinction between 1) the core, traditional corpus,
and 2) their new canons. The latter are presented as immediately following on from and
faithful to the former — which seems to precisely mirror their position in the earliest
recensions: right up against the older core, but outside of it.

As noted, the corpus of the 883 recension will ultimately ossify into the
definitive core of the tradition. Its status will ultimately be marked mostly by the
hesitation of later recensions to add any more items to the Co///4's nivag or thematic
references and a general change in the genre of later legislative material from synodal
canons to synodal decrees. The decision of the commentators to comment almost
exclusively on this core will become a decisive marking of this core. However, the
boundaries between a given core and its appendix material are always fluid, and this
will always be true of the 883 corpus. (The exact delineation of the 883 core is mostly a

203

modern preoccupation.” ) Thus the Michael/Theodore recensions recognize the 883

recension as definitive, but they also consider that the material of the Apostolic Epitome

293 For example, Historike 91-100.
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should be part of it.”** As already noted, even the two major commentators will
commentate on slightly different corpora (and Aristenos' is quite different). Physically,
in the manuscripts, some material that is generally "in", such as Cyprian, Gregory
Nazianzen, and Amphilochius in fact tend to flit in and out of the manuscripts and
indices, while material that is generally "out" can sometimes appear to enter the core.
For example, the drnokpiceig of Patriarch Nicholas, or the penitential canons of John the
Faster or Nikephoros the Confessor, which become fairly regular appendix items in the
later tradition, and often can be found following directly on the more traditional patristic
material, can very occasionally be added under some systematic rubrics.””> Similarly,
Balsamon seems to have commented on the dmokpioeig of Patriarch Nicholas.?” A
certain amount of material thus emerges as a kind of transitional material — it is either in
the outer valence of the core, or the innermost stratum of the appendix material. It is
"in" by the measure of some markers, or "out" by the measure of others.

Similar core-boundary "blurriness" may be detected earlier in all of the various
instances of "softness" we have noted: Serdica and Carthage, the non-Basilian fathers,
or even, at first, Trullo and the rest of the second-wave material.

Finally, the blurriness in defining the corpus is reflected in the physical layout of
the manuscripts. In my sampling of manuscripts core material is not clearly and
consistently distinguished from non-core material with, for example, an exceptionally
dramatic bar-design or page break, or any other change of layout or style. Until one
reads a manuscript with the commentators — where the cessation of commentary is quite
obvious — the manuscripts shift very smoothly from core to appendix. The core is
instead marked by the prologues and their corpus listings, the systematic references, and
often a genre-switch in the manuscripts (e.g. from the canons to the civil law

appendices, and then back to paracanonical ecclesiastical material).

6. Is something missing? The problem of official definition, jurisprudence and
professionalization

The phenomenon of core-formation may be understood as a very diffuse form of rule-
recognition. That is, it is the mechanism by which the tradition slowly establishes

consensus around the definition of "valid" law. This very diffuse form of rule-

2% In the longer prologue, text in Schminck 1998,361

2% For an example of the latter, see Shornik 252. Nikodemos, by including them in the Pedalion
(Kallivourtsis 1800), is thus following an old tendency in the manuscripts.

26 RP4.417-426; but see p. 417 n.1.

68



recognition by turns reflects, explains, and perhaps enforces, the strikingly tenuous and

desultory role of one very essential and normal element of most modern positivists

theories of law: the assertion of a clear "official" authority to define the valid law.*"”’
Only once in the canonical tradition does something approaching a detailed

official definition emerge: Trullo 2.%%

It, however, can only very awkwardly and
indirectly be cast as an exercise of true sovereign authority overthe law, i.e. as an act of
official definition of law in its strongest (modern) positivist sense.

First, although rarely noted, the canon is primarily addressed to a very specific
problem — the status of the Apostolic Constitutions in the corpus — and not to corpus
definition per se. The lengthy corpus delineation itself reads as almost an after-thought,
and should probably be understood as a consequence of the broader problem raised by
the Apostolic Constitutions: the intrusion into the corpus of pseudepigraphal and false
material. This concern is precisely the focus of the canon's conclusion,”” and is how
the synopsist reads the canon — he does not even mention the corpus listing.*'® The
canon is not therefore so much creatively or actively defining the law as a whole, as
clarifying the mainstream tradition (which already has authority) and tidying up around
its edges in light of specific problems.

Second, as is often noted, its corpus delineation is little other than an
unremarkable confirmation of a corpus that had been in existence for at least a century:
it seems more or less to read down the corpus list of the Co///4, as it stood in the late 7™
C.*"" The only thing it may be adding is Cyprian, since it goes out of its way to justify
and explain its presence; but even this canon seems to have been in the tradition earlier,
as already noted. Most likely it is simply confirming the place of Cyprian along with a

few other peripheral patristic sources. Its general content and tone is thus almost entirely

297 This lack of a clear moment of official definition of the eastern corpus so upset 19" C canonists
(educated in modern civil and western canon law) that they invented one ("920"). See Appendix A (14).
2% The definition in Chalcedon 1 is probably specific in intention, but not in form; II Nicaea 1 does little
more than list the major types of legislation. Only one other more specific definition exists in the
tradition, Novel 131.1, which confirms the dogmatic definitions and canons of the first four councils. It is
updated in the 9" C in Basilica 5.3.2 to include the seven ecumenical councils. Even this imperial
definition, however, is 1) not especially comprehensive; 2) it reads as only secondarily directed towards
confirming the canons; 3) and it is mostly confirmatory in character: it sanctions and approves realities
already established. There is also little evidence in the texts that it played a particularly important role in
defining the shape of the corpus per se— in particular, it is surprising how rare a four-council core
structure, implied in Novel 131.1, is in the eastern tradition. Of course it undoubtedly contributedto the
corpus' definition, and may be read as another "marker" of the core.

29 kai pmdevi £Egtvar Todg TpodAmOEvTaC TapoyapdTTEY Kavovag i GOETEIV 7 ETEpOVE Tapd TOVE
TPOKELLEVOLS TaPadEXESOUL KOVOVOG WEVSETLYPAP®S VIO TV®V cuvtedévtog TdV TV A ety
KONTNAEVEWY EMYEIPNOAVTI@V.

210 RP2.311-312; so Aristenos.

2 For example, Delineatio 69-70; Historike 73-74; Ohme 2006,32-33.

69



traditional and deferential, "sealing" what has gone before.*'* Although it may be
attempting to bolster the authority of the Co///4 additions vis-a-vis the older Col/l50
core, or simply to clarify the general tradition, it is certainly not working to modify or
dramatically shape this tradition, and it is not granting authority to something that had
none before. It is thus more recognizing the law than actively defining it: contributing,
perhaps, to a broader process of definition and delineation, and further heightening and
sharpening a previous growing consensus.

In fact, the canon's function is probably best read as garnering support for
Trullo's own legislation: it is above all a proclamation of Trullo's fidelity to the canons,
and thus the legitimacy of its own canons — and not the canons' dependency upon its
sovereign legislative "approval".213 Trullo is seeking the canons' approval, not the other
way around. It is above all a statement of allegiance to the established tradition.*'*

The most important "strike", however, against reading Trullo 2 as a definitive
and categorical official definition of the law is simply its lack of influence on the
tradition as a whole. It will never, for example, mark a particularly definitive corpus-
boundary (i.e. there are few witnesses which embody the Trullo list as a definitive and
obvious core?"”), and indeed the manuscripts and recensions often ignore its exact list
and order of patristic fathers, its addition of Cyprian, and its prohibition of any other
Apostolic material aside from the Apostolic canons. Certainly when the final shape of
the core corpus does emerge, as we have seen, it is defined not by Trullo (or II Nicaea
1) but by a later anonymous recension of the Co///4. Finally, as we have seen, many

much later listings of the "the canons" hail more to the Co/l50, and not the Co//[4 at all,

*12 The key dispositive, émoppayilo (Emoepayilopsy 8¢ koi Todg Aourodg mavtag iepods kavova...) can
denote "ratify" — in the sense of putting into active force — but it can also simply mean seal in the sense of
"confirm" or "recognize". (In the corpus, for something approaching the former, see Constantinople I
[pocowvntikds in Kormchaya 95; for the latter Carthage 55; see Liddell-Scott 663; Lampe 536-537) In
the context of the previous canon, however, to which canon 2 is clearly written as an addition (§60&ev &¢
Kol TovTo Tf] Ayiq TodTn cVVOdW...), the latter meaning is much more natural: just as Trullo 1 proclaims its
allegiance to the traditional doctrinal definitions of the church, so now the council proclaims its allegiance
to the church's canonical traditions. Trullo 2 is thus no more truly putting into force or "defining" the
canons than canon 1 is putting into force or defining the older doctrinal decisions. It is proclaiming its
allegiance to them. Critically, in fact, Trullo 1 uses the term, among others, émoppayilo, to "confirm"
the older doctrines.

213 Some modern Orthodox canonists, influenced by modern civil law doctrine, have been included to
read in Trullo the affirmation of the positivist action of the absolute sovereign legislative authority of the
ecumenical council (e.g. Archontonis 1970,20-21; Christopoulos 1976,255-266; Gavardinas 1998,136-
138). This is not the council's intention; see Appendix A (15).

*14 See further chapter 2.B.4.

215 That is, that contain the following corpus: Apostles, Nicene Corpus to Chalcedon, Constantinople 394,
Serdica, Carthage, the Trullan patristic list, and then Trullo and later councils. Patmos 172 is very close.
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in any form, including Trullo! In short, no one seems to have been reading this canon
as the "official" statement of the tradition.

Some scholars have recently seen this curious lack of "official" effect as
evidence for Trullo's late or tenuous reception into Byzantine canon law, and have
suggested that Trullo was not truly in force until as late as the 12™ C.*'® We must be
careful, however, about imposing an excessively — and anachronistically — categorical
and bivalent sense of legal validity and enactment, i.e. the idea that an a source is either
absolutely in force, or absolutely not, and that this is status is meant to have immediate,
consistent, and system-wide consequences — and that a particular person or organ can
determine this. This presumes a concept of a definitive, positive definition of the valid
and in-force law. It is much preferable, however, to recognize that categorical,
authoritative "official" statements of the law are simply not part of the Byzantine
canonical legal imagination — indeed they do not seem to be clearly a part of anyone's
canonical-legal imagination before the high middle ages®'” — and that "validity" in this

218
In

world appears much more as a graded and fuzzy calculus of traditional weighting.
this case, Trullo's effect and fortunes are perfectly normal, and even to be expected.
New material, whatever its source, always starts outside the core of fully recognized
traditional material, and needs to slowly work its way in. In this sense it is true that
Trullo is not fully "accepted" until the 12" C —i.e. it is not absolutely clearly seen as
itself expressive of the tradition until this point. But this does not mean that Trullo was
not "accepted" per se as a real imperial ecumenical council, or that it had no canonical
authority (any more than would be true for the early papal decretals in the west, on

account of their variability in the manuscripts). The evidence is quite the opposite."

28 Sources Fathers; Fonti2.xv-xx; Ohme 1990,332-44; 2006,34. The background of this assertion is the
interminable discussion of the "ecumenicity" of Trullo.

17 "Prior to the thirteenth century, the very idea of a canonical compilation drawing its authority from a
formal act of sovereign approval seems not even to have entered the mind of popes and canonists alike..."
Kuttner 1947,387. The seeds of this new idea are perhaps to be found in the Gregorian concern for the
papal approval of genuine church legislation, as Kuttner goes on to discuss. The first moment when a
collection appears quite explicitly and certainly to have received some kind of "official" approval is
Innocent III's confirmation of the compilatio tertia of Peter Collivacina in 1209/10; the first collection
composed by official order seems to be Honorius II's compilatio quinta (1226). See Pennington
2008,309-312. Gratian, however, is not formally promulgated until the 16™ C.

218 Cf. Burgmann 2003,252 n. 13, where it is noted that different /evels of "officialness" could be
encountered in the Byzantine secular collections. The traditional distinction between "official" and
"private" collections is Byzantine secular law is now increasingly questioned. See Appendix A (16).

2 For example, its citation in II Nicaea, in Leo's Novels, in citations at 861; see Dura 1995, Troianos
1995. In the west it seems that serious objections to Trullo's validity as a whole were not raised until the
Gregorian reforms — and even afterwards the council sees a scattered reception (e.g. in Gratian). Sources
Trullo; Laurent 1965,28-39.

71



By virtue of its newness, it is simply, and quite normally, a "softer" point in the tradition
for some time. And so with its definition.

In sum, therefore, instead of a clear positivist action of sovereign legislative
authority, a very different, much more diffuse — but no less real or effective — method of
rule recognition seems to have been operative in the Byzantine canonical tradition. In
trying to find a theoretical formulation for this method, Rudolph Sohm long ago put his
finger precisely on the central assumption of this system: in this world, authoritative
positive legislators do exist, but only in the past**® Only after a period of time can
legislation become clearly recognized as absolutely authoritative. Phrased differently,
tradition itself is the only real sovereign positive agent; only it has categorical rule-
recognition authority. As such, nothing foday can acquire absolute recognition — no one
living has authority over the rules. Instead, consensus must slowly build to reveal
eventually the authority that "was" present in this or that legislative process. In practice,
this process is thus very diffuse and seemingly almost unconscious. Curiously, the
manuscript tradition itself seems to function as its most direct practical agent. Copy
after copy, recension after recension, "the corpus" is slowly, and constantly, formed and
defined.

The curious lack of instances of clear official positive definition of the canonical
sources points to a much broader and more conspicuous absence in the textual shape of
the tradition: jurisprudence. Largely missing in Byzantine canon is a literature of the
technical juristic discussion of the rules, their principles, their underlying concepts, and
their relationships with each other.

Evidence of canonical jurisprudential activity per seis not hard to find.**'
Indeed, it is present in the canons themselves. As we will see in chapter three, canons
can sometimes be written in almost commentary-like style on older regulations, and can
analyze in detail fine points of the nature and application of specific rules.*** This
material itself may cautiously be considered instances of a very desultory
"jurisprudential" literature.

Outside the canons themselves, the thematic collections and the synopsis also

represent, as we will see, a modest level of jurisprudential production. The former

2% Sohm 1923,2.75-77.

22! Unquestionably the early episcopal courts, attached to the civilian system, had constant contact with
broader secular jurisprudential processes. On the episcopalis audientia generally, see now especially
Harries 1999,172-211 and Humfress 2007,153-173; also Wenger 1955,337-344. On the gathering of
episcopal judgments as precedents, see Garnsey and Humfress 2001,77-78.

222 See esp. chapter 3.D.1.
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involve some sorting and classification, for example, and the latter do involve
paraphrasing the canons. The extant scholia, if not all (or even mostly) within our
period, witness to an ongoing process of explanation, reflection and even dissection on
the canons as a coherent of rules. At the very end of our period, Photius produces a set
of canonical question-and-answer,”> and, just after our period, Arethas writes two short

2% Earlier, Theodore of Studite had composed a

treatises on the transfer of bishops.
number of letters that are more or less canonical answers.””> A small work on the
election of bishops, attributed to a certain Euthymius of Sardis, may also date to the
early 9™ C.?

But this production is very small, and hardly constitutes a sophisticated and
sustained project — certainly not a literature. Unquestionably it pales in comparison
with the extensive and advanced commentary work of the secular antecessors of the 6
C, which seems to have included a number of different genres of lectures, paraphrases,
and case-examinations — to say nothing of the classical jurists**’ It is not even as

_9' C Byzantine civil

creative or pronounced as the much more modest 7
jurisprudential activity, which still sees the development of comparatively creative and
novel manuals, compilations and even monographs.”*® If similar technical-juristic
conversations around the canons were taking place, they have certainly not left much of
a trace.

The material that is extant is also usually fairly practical and simple, hardly
going much beyond clarification, indexing and cross-referencing. Even the
jurisprudence embedded in the patristic material and second-wave legislation does not
emerge as in any way a sustained "scientific" or systematic jurisprudential endeavour.

It seems much more ad hoc, employed to deal with a problem or two, but not part of a
continued and sustained methodological enterprise.

This early absence of jurisprudential literature is thrown into particularly high

relief by its later emergence. In the 12" C, in particular, a sustained jurisprudential

22 Grumel 1972-1991, #531, 539, 540, 542, 545. See Peges 253, also 154-156, 251, 256; Troianos
2003,763.

Y Ed.Westerink 1968,1.246-251. Peges 256.

225 Epistles 40, 487, 489, 525, 535, 549, 552 (ed. Fatouros 1992). Troianos 2003,763.

226 Ed. Darrouzés 1966,108-115. Peges 156, 256.

27 On the antecessors, the Greek schools, and their methods, Collinet 1925,243-256; Pringsheim 1921;
Scheltema 1970; van der Wal 1953.

28 Delineatio 63-66, 71-76, 78-87; Pieler 1978,434-444, 452-469; Zepos 1958.
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literature does emerge in the shape of three corpus commentaries.”” These join a
number of increasingly detailed question-and-answer material and canon-legal
monographs that had been growing in number throughout the 11" C.*° Later practical
handbooks and manuals also exhibit more creative patterns of selection and ordering,
more in line with later Byzantine trends of excerpting and epitomizing.”®' There is no
question that Byzantine canon law does eventually acquire a kind of secondary literature
of formal rule-commentary and rule-reasoning — even if never extensive or sophisticated
in comparison to the post-12" C west.

In light of this later development, the earlier jurisprudential silence becomes
almost deafening. The sudden 12" C flurry of commentary work is particularly
mysterious: why now and not earlier? It is hard to imagine that the need to explain
some of the archaic canons of, for example, Ancyra or Carthage, was so much more
pressing in the 12™ C than the 9™ C — or even the 6™ C. Further, the 6™ C Justinianic
and 9™ C Macedonian spurts of secular legal activity surely recommend themselves as
at least as obvious moments for the stimulation of a real canonical jurisprudential
literature as the (relatively obscure) 11" C revival in secular legal learning the
presumably underlay the 12" canonical work.”*?> Most critically, the canons themselves
give evidence that canonical jurisprudential thinking and activity was taking place
during these earlier periods, and there is every reason to believe that, on the model of
the 6" C and 9" C literature, it could have if anything been more sophisticated and
involved than what later emerged. But if it existed it simply did not form itself into a
lasting and distinct literature, a regular component of the tradition. The canonical
tradition in our period overwhelmingly presents itself as simply a series of primary
rules: a secondary discourse around these rules, although evidently occurring, does not

textually congeal in a significant way.

2 Overview in Delineatio 108-112 and Peges 249-270 (see this last especially on the "fourth"
commentary, a reworking of Balsamon). The only monograph remains Kraznozhen 1911. See also
Gallagher 2002, Pieler 1991, Stevens 1969, Stolte 1989, 1991, 1991a.

20 peges 250-258, 303-306, 308-315 gives the most recent and thorough survey; see also for further
references to the older literature Beck 1977,598-601, 655-662.

31 The best examples are the two 14™ C collections, the Syntagma of Blastares (in RP6) and the Epitome
of Harmenopoulos (PG 150.45-168). The former adopts a method of organization known from earlier
civil-law works (alphabetical listing of subjects; as found in the secular Synopsis Major and Synopsis
Minor) and the latter proceeds through an exceptionally regular and rational progression of subjects.
22 On the 11" C revival see Angold 1994; Delineatio 98-104; Macrides 1990,68; Wolska-Conus 1976,
1979.
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This lack of a distinct jurisprudential literature is undoubtedly connected to
another gaping hole in the "shape" of early Byzantine canon law: professionalization.”
This is one of the few socio-political realities of Byzantine canon law to be broached in
this work, but it is essential for explaining the tradition's peculiarities.

Unfortunately, the topic of Byzantine legal professionalization has never been
the subject of sustained research, even in secular Byzantine law — much less so in
Byzantine canon law. Nevertheless, a few central facts may be asserted with some
confidence.

Byzantium did know secular legal professionalization, at least of a type. Late
antiquity, with its well-known law schools and "bars" may have even marked something
of the high water mark of formal Roman legal professionalization, certainly on a
scholastic level.”* After the 6™ C legal professionalizaiton is notoriously difficult to
trace in any detail, and the documentary trail at times fades to almost nothing, but there
is little question that at least in Constantinople itself throughout much of Byzantine
history one can detect professional notaries, advocates, and at least private teachers of
law; at the very least, the concept of the legal professional is present.”>

By contrast, it is far from clear that even the concept of a professional "canonist"
or "canon lawyer", parallel to the secular lawyers and jurists, ever existed in Byzantium.
Without doubt it is elusive. Certainly the basic infrastructures of legal
professionalization were not present: there were no "canon law" faculties in the
Byzantine "universities" (such as they were) with dedicated "canon law professors";
there were no canon law qualifications; there were no clear and defined "terminal" (i.e.
life-long) career paths; there were no canon law associations or guilds, with admissions
policies and standards of conduct; and there seem to have been no regular and
widespread dedicated "canon law" positions in the dioceses that were designed for their
occupant to make a living primarily from their canon law knowledge and perhaps as the

chief proprietary staff of a widespread network of purely ecclesiastical courts.”*® Even

33 On legal professionalization generally, and its connection to formal jurisprudential forms of thought,
Weber 1925,199-222.

% On the shape (and ambiguities) of late Roman legal professionalization, see Brundage 2008,1-39;
Garnsey and Humfress 2001,41-55; Heszer 1998,632-633; Honore 1998,7-10, 2004,119-124 ; Humfress
2007,9-21; Jones 1964,386-394, 499-516; Marrou 1948,310-312; Matthews 2000,23-36; Schulz
1953,267-277.

25 See now especially Goria 2005; the literature, however, remains scattered. See Haldon 1990,254-279;
Macrides 1994; Magdalino 1985; Pieler, 1978,429-431, 445-448, 473, Stolte 2002,201-202; Wolska-
Conus 1976, 1977; Zepos 1958.

28 These criteria are drawn mostly from the post 12" C medieval western experience as explored by
Brundage 1995a, 2008.

75



terms such as "canon lawyer" or "canonical jurist" (e.g. "kavovikoi GyoAdoTikor",
"GOPOL TAV Kavovav", "vopukotl Tdv Kavovav'") are not, to my knowledge, anywhere
attested in the Byzantine tradition.

One can instead detect overlapping patterns of a) canonical specralization
associated with certain ecclesial offices, mostly attested in Constantinople itself, and of
b) what we may term "borrowed professionalization". Most of the evidence is,
however, quite late. The best example of the former is the patriarchal officers known as
yopto@OAaKec, essentially chief notarial and archival officers who seem to have become
the de facto canonical experts of many administrations. Balsamon is the chief example
of such officers, but others have left "question and answer" material.”>’ A number of
other offices — of which we often know frustratingly little — also sound as if they may
have been at least in part especially oriented towards canonical knowledge.*® But the
pattern of specialization seems to be one of exceptional expertise in a particular set of
text traditions — "canonical lore", as it were — and not mastery of an autonomous field
of technical knowledge by which the officer was primarily making his living, and was
formally qualified to pursue. These positions are better described as administrative
positions demanding canonical specialization than canon-legal positions within the
administration.

The pattern of "borrowed professionalization" is best exemplified by late antique
&xdwcol (defensores).”® They appear to have been charged with various aspects of their
church's secular legal relations, whether in defending its own interests in the secular
legal courts, in assisting in the running of the bishop's own semi-secular jurisdiction
(even functioning as a judge-delegate), or in acting as an advocate for the poor and
widows. We must presume that some had some canonical knowledge — the canons
themselves suggest a few duties for them.**" But they nowhere appear as "canon
lawyers" per se, that is, as a specialized corp of proprietary lawyers of a parallel
ecclesial legal system. Instead they emerge as secular advocati with some type of
professional secular legal training who are then applying themselves to church affairs,

including, probably, canonical matters. These offices may thus be best described as

27 Darrouzeés 1970,19-28, 334-353; Peges 250-258. I regret that V. Leontaritou's work ExkAnclaotikd
a&ldpato Kot vanpecieg oty Tpoiun kot péon Pulavtvi mepiodo (Athens, 1996) was unavailable for
consultation.

28 For example, the npwrtovotdplog, Darrouzes 1970,355-359

% On the late antique £kd1kot, see now especially Humfress 1998,155-170; 2001 (inter alia by the same
author).

240 Chalcedon 23; cf. also canon 2.
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secular-legal ecclesial positions. Much the same seems to be true of their often shadowy
Byzantine successors. "'

This pattern of borrowed professionalization is also broadly assumed by the
system as a whole: the many points of integration of civil legal regulation and canonical
regulation, whether in the nomocanons, the ecclesial courts, or even provincial
administration, point to an ongoing need for advanced civil law knowledge within the
church. Certainly formal — if not necessarily "professional" — civil legal training must
always have been reasonably common in the higher echelons of the Byzantine ecclesial
administration, as in the secular, where many offices mix secular and ecclesial duties.?*?
In our period, we may note that some of the most prominent figures associated with
Byzantine canon law were evidently secular lawyers: John Scholastikos ("the

* is the most famous example, but the so-called "Enantiophanes" who seems

lawyer")
to have composed the first nomocanonical recension of the Co///4, was also evidently a
learned jurist. Later two of the canonical commentators, Aristenos and Balsamon, will

1" C, as well as, respectively,

be vopopouAaxeg, a civil legal position established in the 1
mpotékdikog and yaptoeOraé. This pattern of the clergy using and exercising civil
legal knowledge will come to its apogee in the late Byzantine period, when the clergy
virtually take over the operation of the secular legal system.”** Yet even this last does
not entail the envelopment of the secular system "within" a parallel canonical system, or
vice versa. The clergy are simply beginning to operate the secular legal system. (A
curious result of this is that the one surviving patriarchal register, from the 14™ C, has
very little truly canonical content.?*)

Even this "borrowed professionalization" in the regular operation of the
canonical system does not, however, seem to have involved a sophisticated and
profound interpenetration of secular-legal juristic and canonical discourse. One
suspects the former came into play mostly when civil legal problems emerged. It is thus

revealing that the majority of canonical "questions and answers" literature, the closest

! Darrouzés 1970,323-332 et passim. It seems that at least in Constantinople a college of ékdtkot
continued to exist, and the tpwtékdikol become fairly prominent officers in the patriarchate. A similar
dynamic is probably to be assumed for the later ecclesial dikato@vAakec, an office that could be bestowed
on secular and ecclesial officials. Darrouzes 1970,109-110. See also Macrides 1990,68-69.

242 As Wolska-Conus puts it (1979,6), "Tout fonctionnaire, dans la capitale ou dans la province, est un
peu juriste."

8 The epithet oyolaoticdg does not inevitably denote legal training (Wolska-Conus 1979,5 n. 17; also
Humfress 1998,75-76). However, John is referred to as dmd okoAactikdv, which certainly means "from
the [professional] lawyers", "former lawyer". For his titles in the manuscripts, Sin 220-221

24 Pieler 1978,473-476; Fogen 1987,157. Very often, however, it is unclear if certain positions are
primarily treating secular or canonical matters (or perhaps both equally).

* Peges314.
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texts we possess granting window onto the "real" operation of the system, are almost
always fairly simple canonical questions directed from provincial bishops to isolated
clerical specialists in the capital.>*® The answers sometimes contain technical civil legal
principles, and sometimes do not, but the overall pattern is of a fairly informal rule
discourse informed by occasional secular legal jurisprudence — and not of an ongoing,
formal and technical church-legal conversation carried on by a large network of even
"borrowed" secular legal professionals dedicated to church matters. Even the canons
themselves, and the thematic collections, while certainly evincing some quite technical
moments redolent of professional legal composition, are in no way dominated by it.**’
Magdalino has also recently surveyed a number of well-educated 12™ C bishops and
discovered very little evidence of legal learning.***

Generally, then, Byzantine canon law does not ever emerge as a distinct sphere
of professional legal endeavour. Its professional or academic infrastructure, such as it
was, appears only as a kind of appendage to either the ecclesial administrative system,
mostly attached to Constantinople itself, and marked here and there by men especially
learned in the canons, or to the civil legal system, from which it seems to have
desultorily borrowed legal expertise. But the real loci of the system's operation must
have always been the much more "amateur" structures of the episcopal chanceries, and
the figure of the bishops themselves, either individually or in synods, but always men of
(if anything) very general education — a pattern not unfamiliar from the pre-12" C
west.”* Certainly the western explosion of canon-legal professionalization in the 12"

and 13™ C has no parallel in Byzantium.

D. Summary and analysis: a curious law indeed
Even from this bird's-eye view of the textual shape and development of the Byzantine
canonical tradition, some of the basic cultural contours of Byzantine canon law can be
discerned. The picture that emerges is both fascinating and troubling.

The primary focus of Byzantine church law seems to be the collection and
transmission of a limited set of traditional rule-texts — this is the fundamental focus of
what the tradition is "doing". The single-mindedness of the tradition in this regard, and

the unity and stability that results, is quite striking. Although by the standards of

46 See Konidaris 1994.

7 See chapter 3.

2% Magdalino 1985,171-172.

9 See Brundage 1995,41, 120-121; 2008,46-74.
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modern (printed) codifications the Byzantine manuscripts and collections can seem
quite "messy" and variable, the tradition nevertheless easily reads as centered around
one basic set of texts. This corpus is always gradually expanding, and its boundaries are
always subject to negotiation, but it is always discernable as the basic backbone of the
entire endeavour. "The canons" in the Byzantine tradition, at any given moment, always
have a reasonably concrete and unitary referent, and always are the central focus of the
system.

This corpus-centered culture of canon law seems to have been surprisingly
universal. When one looks west and east from Byzantium, the textual worlds of Latin
and Syrian canon law look very familiar in both form and content. Everywhere canon
law seems to be mostly about the collection and transmission of "the corpus", and "the
corpus" is similar east and west, at least in its core, and certainly its shape. At least until
the 9" C, and at least in the Mediterranean region, it is probably possible to speak about
a common "imperial" canonical culture.

One of the chief characteristics of this culture, certainly in the Byzantine east, is
its extraordinary conservatism. This is a natural presupposition of the system's textual
unity and stability. Over the /longue durée, if a source makes it into the corpus, it is there
to stay. It will never disappear, and its integrity will never be successfully challenged
on a physical level — i.e. canons never permanently drop out of the tradition, no matter
how obsolete they may become.*’

The system therefore develops and is constructed almost exclusively through
accretion. Its central value is preservation. Indeed, the entire tradition seems to
develops almost Talmud-like, with each new layer simply placed over upon the old.
Thus the patristic material and Apostolic material are wrapped around the older synodal
core; the systematic indices are affixed to or gently placed over the corpus; and the
second-wave material is simply added as yet one more layer. After our period this
pattern will continue, with later synodal decisions and question-and-answer material
simply stacked after the corpus, and, finally, the commentators' writings wrapped
around the core corpus texts themselves.

This strong emphasis on the preservation of traditional texts is odd by modern
standards, and suggests an almost scriptural-like handling of the texts.”' Indeed, just as

Byzantine (and indeed, all pre-modern) "theology" is mostly an ongoing cumulative

% The canons are eternally valid, in the formulation of Konidaris 1994,133-134.
31 Cf. L'Huillier 1996,10 who connects the stability of the texts with their attribution to divine
inspiration.
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exegetical engagement with scripture, a sacred "core corpus" of traditional texts, so
Byzantine canon law emerges as above all an ongoing engagement with another sacred
— if growing — body of traditional texts. Just as Scripture will never be replaced or
"edited" by later developments, so with the core corpus of canons. (It is also interesting
to note that the fuzziness of the canonical corpus around its edges is paralleled, if to a
lesser extent, by the fuzziness and variability of the Scriptural canon.**?)

This extreme emphasis on preserving legal traditions, almost as sacred texts, is
undoubtedly related to one of the most striking absences in the tradition: the lack of a
sustained canonical jurisprudential literature (with the requisite professional cadres).
This absence makes sense. In a legal world in which preserving a semi-sacred set of
traditions is paramount, the development of a discourse that might through its
techniques and principles exercise some type of power overthe laws, or perhaps replace
the laws, or otherwise actively reshape the tradition (as Gratian), is quite unthinkable,
and even nonsensical. The focus of the system will always be on returning to the core
traditional texts, and engaging with them, not "advancing" beyond them, or constructing
a more satisfying logical system ffomthem. Certainly such a discourse will always be
comparatively ephemeral, aroundthe tradition, but not a central part of it. In any case,
many traditional problems of jurisprudence are simply non-issues in the first place:
sacred traditional laws cannot really contradict other sacred laws (certainly
contradictions are more the reader's problem than the tradition's), and repetitions simply
make traditions more traditional. >

The lack of even a relatively benign, non-constructive jurisprudential literature —
i.e. of a more exegetical type, like much traditional Roman jurisprudence, and certainly
like the later Byzantine commentators — also suggests, however, that the finction of
jurisprudence in assisting in the application and interpretation of rules is not felt to be a
particularly strong need. In other words, the role of jurisprudence is already being
performed by other discourses. Despite its obvious textual autonomy, then, Byzantine
canon law is clearly deeply embedded in other regulative discourses from which it
seems to be borrowing its secondary "rules about the rules". What is more, the tradition
is obviously not particularly concerned about defining precisely what these rules are.
They are evidently rather well-known, and presumably can be well known even by the

fairly "amateur" personnel who seem to operate the system.

2 For the variations in the Byzantine canonical lists of Scripture, see the synoptic table in Boumis
1991,1.205-207.
233 Cf. the references in the Introduction, n. 44.
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The small size of the corpus is also probably linked to this expectation of
embeddedness. It strongly suggests that the system is embedded in other, external
regulative discourses that can fill in any legislative "gaps". Or, perhaps put better, it
witnesses to a relative lack of concern about such gaps in the first place. The system
can apparently survive quite well with a relatively small body of formal written rules.

Another absence that the emphasis on "law-as-preservation-of-tradition" helps to
explain is the curious lack of official definitions of the law, or of any type of clear
expression of sovereign positivist legislative authority over the law. It seems that legal
authority must always speak from tradition and as tradition (and this is literally true: a
rule is always a rule of St. Basil or of Nicaca— of some traditional authority). This
makes any "present" articulation of its shape, or assertions of radical change, rather
awkward. It seems that, in the present, one is mostly expected to confirm the existing
tradition, i.e. to recognize authoritative decisions that have already taken place. At best,
one makes a few suggestions, clarifies a bit, and occasionally makes some additions.
But true assertions of "present" authority over the tradition, such as radically to modify
or even categorically to define its shape, seem out of the question. It certainly never
happens. The system instead encourages definition and change by the diffuse
agglutinating addition of yet more tradition, perhaps contradicting and effectively
editing or defining the older tradition, but never physically doing so.***

Further, even adding new material is not very straightforward. Certainly it
seems quite different than what a modern positive legislator might expect. The
definitive promulgation of laws seems to be a very diffuse action of the tradition itself,
involving a long, quiet process of negotiation within the manuscripts in which valid law
eventually "just happens". Positive legislation is thus a process of "offering" texts for
the tradition's consideration. This system of rule-production is thus also very slow.
Making law — or rather, waiting for the tradition to make law — takes a very long time.
This precludes frequent "instrumental" use of laws to effect immediate policy goals.
Such action is not impossible, but it is not easy. Looking back for earlier articulations
of a desired policy is certainly the encouraged course. (This also perhaps explains the
very small size of the corpus.) In any case, the immediate, unqualified, system-wide
acceptance of new material — as expected by modern positivism — is not particularly

evident.

2% See Glenn 2000,65-66 on this point.
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Another modern expectation — the precisionistic demand for bivalence in the
assertion of validity — also seems frustrated by this form of rule-recognition. As strange
as it may seem, the tradition overwhelmingly presents its sources as constituting a
spectrum (!) of validity. They are presented as a large array of diverse traditions with
varying levels of "marking" as to their antiquity and acceptance. At any given moment
one can broadly discern what material is "in" the corpus, and what is "out", but the exact
line between them is hard to determine — and in any case its significance is not
immediately clear. Certainly the tradition does not encourage, and probably does not
require, inquiring very closely into this question. It is consequently also very difficult to
determine if any of the hierarchical rankings of the sources that are evident in the
tradition (e.g. councils before fathers, ecumenical councils before local) are actually
legal-doctrinal in intent; they seem almost symbolic.

In sum, then, Byzantine canon law emerges in its broadest "shape" as a rather
foreign legal phenomenon. Many of the fundamental concepts, assumption and even
instincts of modern formalism-positivism seem to be simply disregarded or even
contradicted — or at least very oddly implemented. One thus searches in vain for a clear
doctrine of positive sovereign legislative authority, or clear indications of validity, or
even for a solid place for a technical professional jurisprudential discourse. Likewise, if
law today is imagined as comparatively detailed and comprehensive, Byzantine law
appears brief and compact; if law is supposed to be malleable, constructible, and
instrumental, in Byzantium it seems rigid, conservative, traditional and even sacralized.

Byzantine canon law does not have the shape we expect.
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CHAPTER 2. INTRODUCING THE LAW: THE TRADITIONAL FRAMING
MATERIAL

In the previous chapter we explored the fundamental physical and historical contours of
the Byzantine canonical tradition for what they can reveal about the fundamental beliefs
of the Byzantine canon-legal tradition. The next question is how the Byzantines
themselves framed and introduced this tradition.

The Byzantine canonical tradition contains relatively few texts that directly
outline the purpose, nature, and scope of church law. Those that do are therefore
extremely valuable as windows onto Byzantine church-legal culture. Every aspect of
how they frame and portray the canonical endeavour is important: what is said, what is
not said, what is emphasized, what is assumed, what the priorities are, and what
contexts and points of reference seem most prominent.

Unfortunately, little literature has been devoted to exploring how these texts
shape and articulate a legal vision. Although research on Roman and Byzantine secular
law prologues, as well as early western canon law prologues, has begun to consider the
legal-cultural aspects of these texts,' the Byzantine canonical prologues have so far
attracted attention only inasmuch as they can be used for reconstructing the textual
history of the collections.” The parts of the prologues that we may term — very loosely
— "legal-doctrinal" are largely overlooked in both canonical and historical literature,
despite their obvious prominence in the tradition generally and, in particular, in the
prologues themselves (the most doctrinal sections of the prologues tend to come first!).

This is a serious oversight. By late antiquity prologues are quite clearly and
explicitly marked as an important and even essential element of legal literature — and the
roots of this tradition run very deep.’ Plato, as is well known, made it quite clear that
prologues are a necessary part of the law: "the lawgiver must never omit to furnish
preludes [mpooipua], as prefaces both to the laws as a whole and to each individual
statute"*. According to Plato, these prologues provide the "simple laws" (dicpatot

vopot) of normal legislation with the philosophical and pedagogical under-girding

"In particular, and of most value to this study, Aerts et al. 2001, Brasington 1994, Fégen 1995, Honig
1960, Hunger 1964, Lokin 1994, Ries 1983, Scharf 1959, Simon 1994, Somerville and Brasington 1998.
% For example, Menebisoglou 1989; Petrovits 1970,17-53; Shornik 52-86; Stolte 1998a; Zacharii von
Lingenthal 1877. Exceptions include Deledemos 2002,79-82 and Viscuso 1989.

? For general discussions of ancient legal prooimia, Hunger 1964,19-35; Ries 1983.

* Laws 723b (ed. Burnet 1907).
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necessary for their proper operation.” Plato's own Lawis thus included a lengthy
introductory section, and Cicero followed suit, championing Plato's theory.® Significant
prologues will later also be placed in the mouths of the semi-legendary lawgivers
Charandos and Zaleukos, and Philo, in his description of Moses as an ideal lawgiver,
notes that Moses too understood the need to provide laws with prefaces and epilogues.’
In Roman legal literature itself this concept does not show explicit expression until the
principate, but thereafter imperial constitutions and legal collections regularly include
ornate prologues and introductory-like sections.® Some elements of the Apostolic
church order material also contain short prologues.’

Legal prologues are also exceptionally valuable because, in a certain sense, they
are the only witnesses to Greco-Roman "legal theory" we possess from within the legal
literature itself. Outside of this literature, a number of highly theoretical philosophical
or rhetorical treatments of law may be found; but within the legal literature, sustained
general theoretical self-reflection is quite rare.'® The prologues — and more broadly, the
introductory sections of the extant legal collections — are thus one of the very few
places where ancient Greco-Roman legal literature has an opportunity to articulate its
own scope, purpose, priorities, contexts and nature. They are particularly important in
the Byzantine period, where explicit reflection of any type on law is very hard to find."'

For our purposes the Byzantine tradition of canonical introduction may be
understood as constituted by virtually any text, or set of texts, that seems to frame the
canonical material. The most obvious and important of these are those texts that

directly and consciously introduce the tradition, i.e. the formal prologues or epilogues

3 Laws 721b-d, and more broadly 718a-724b. See Fogen 1995,1597-1599; Laks 2000,285-290; Ries
1983,104-126, 212-223; Scharf 1959,68 n.2.

6 Cicero Laws2.6.14 (ed. Powell 2006); Ries 7bid. Plato's prologue in the Laws may be considered to
extend from 715e until 734e (of course, the Republic itself may be considered an enormous prologue).

" The prooimia of (pseudo-)Zaleukos and (pseudo-)Charondas are preserved in Stobaeus (ed. Wachsmuth
and Hense 1884). For Philo, see Life of Moses2.51 (ed. Cohn 1902,119-268); see also 2.46-48 on the
purpose of Moses' historical introduction.

¥ See Ries 1983,162-185; three prologues from Diocletian seem to be our first substantial surviving
examples (Fogen 1995,1594). A list of the secular prooimia taken into account for this study may be
found in Appendix B (1).

? Notably, and taken into account into this study, the short prefaces (and sometimes epilogues) of the
Apostolic Tradition (and related sources), the Constitutiones ecclesiasticae apostolorum, the Didascalia
apostolorum and the Apostolic Canons. For editions, see Appendix D (4).

' That is, the jurists themselves do not seem to have produced any works of "Roman legal philosophy".
The general lack of Roman legal theory is a commonplace observation; see for example Johnston 2000;
Schulz 1953,69-70, 135; Stein 1995,1539.

"' On this last, Aerts et al. (here B. Stolte) 2001,145: ...with the exception of the prooimia, there is no
Byzantine reflection on law as a social and political phenomenon.... It is very hard to ascertain what the
Byzantines thought about their legal system.". See Fogen 1993,72 on a similar state of affairs for
Byzantine political theory.
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attached to various collections. Also important are introductory letters prefacing
individual sources, and canons or topics in the sources and systematic indices that may
be construed as broadly introductory in content or form. Many extant manuscripts also
contain identifiable introductory "sets" of articles that include not only the formal
prologues, systematic indices and tables of contents, but also a varied selection of other
introductory-type texts such as excerpts from the Apostolic church order material,
synodal histories, lists of thrones, and sometimes doctrinal material. A full schematic of
the Byzantine canonical introductory tradition may be found in Appendix B (2).

The focus of the present study is the most substantial monuments of
"introduction" of our period: the Nicene and Apostolic prefaces, the prologue to the
Coll50, the first two prologues to the Co/l/4, the Trullan introductory complex, and 11
Nicaea 1. These texts are distinguished by their prominence in the tradition (regularity
and place in corpus structures and manuscripts), their depth of content, and/or their
length. Although quite varied, this material together provides a rich and reasonably
coherent image of the nature and function of canonical regulations. We will also briefly

consider some of the more minor introductory texts found within the corpus itself.

A. Content

1. The Nicene Creed

The first significant "prologue" to the canons was almost certainly the Nicene creed
itself. Presumably it was added at the same time as the Nicene canons.'? It is to be
found heading the canons in Schwartz' chief witnesses to his Antiochian corpus, most
notably London BL Add. 14 528 (a. 500/1) and the Isidoriana translation of the
Freising-Wiirzburger manuscripts; other witnesses are not difficult to find."> In London
BL 14 528, the creed is found amidst a number of other texts that head the collection:'*

1. A note ascribed to Constantine

2. The edict of Constantine against the Arians
3. The Nicene Creed

4. The Constantinoplitan Creed

5. Subscription list of Nicaea

> Schwartz 1936a,161-162, 193-194, 200-201, 225; so Delineatio 26, and also Ohme 1998, who even
suspects (527-542, 579) that a homoion creed may have prefaced the early Antiochian corpus, later
replaced by the Nicene.

13 See Turner 1936,1.1.2.106-111, 154-155, 174-175. Cf. the close association of the two in Carthage's
Apiarian Dossier (Fonti 1.2.426-247). Also Selb 1989,98 n. 71.

4 In Schulthess 1908,1-4, helpfully described by Schwartz 1936a,161-162.
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The presence of the Constantinopolitan creed in particularly notable. In effect, a "credal
section" seems to have been developing at the head of the corpus. This is quite logical:
one places the dpor of faith together with the 6pot of discipline (to use the older
terminology for church rules)'® — and the former function as a kind of ideological and
theological framework for the entire work.

This practice of creedal prefacing does not become normative in the later Greek
tradition. Occasionally in later manuscripts creeds will be included among a number of
introductory articles, but this does not seem to have been a widespread practice.'® It
does, however, find resonance in a much more general tendency of beginning
collections, manuscripts and sources with some type of faith or theological topic. This
tendency is quite consistent throughout the tradition. Thus, for example, Title 1 of the
Coll14 starts with "theology" and "the faith" (imitating CJ/1.1), as does Constantinople
1, Carthage 1-2, Trullo 1, the Epitome of Arsenius (12th C; title 1), and Blastares (14th
C; TIpohoyog mepi Tiic 0pBodHEOL TioTEMS).! Some manuscripts may also be found
with series of doctrinal 8pot (if not creeds) stacked at their opening.'® In general, and in
a tradition reaching back to classical antiquity, one thus tends to start the law with God

and with the divine."’

2. The Apostolic Material
The Apostolic material plays an introductory and framing role in a number of subtle, but

critical ways. The only element of this material to achieve an assured place in the

"* See Schwartz 1936a,193.

' For example, Moscow Syn. 432 (in Latin!); however, the creed can also appear with the Nicene canons
in the corpus, as in Athos Meg. Lav. B.93, or Oxford Rawl. G. 15.

' This last very explicitly keeps treats faith outside of, and ahead, of the collection's alphabetical scheme
because of its preeminence. RP 6.46-49.

'8 Cambridge Ee.4.29 (11" C) is an excellent example, containing, among other confessions, the 5pot of
Chalcedon, Constantinople II, Constantinople III and Nicaea II; see also Vat gr 2184 (with a few doctrinal
letters of Cyril) or Paris supp gr. 1089 (with an article on the filioque, and a confession of faith). These
type of doctrinal articles may also be very frequently found in manuscript appendices; see Burgmann et
al. 1995,264. Here also might be counted various liturgical introductory articles (short commentaries or
other instructions; e.g. in Escorial Gr. X.II1.2, Milan E.94.supp, Paris gr. 1263; Vatican gr. 640, Vienna
Hist gr. 7). It is further interesting that in the Greek acta of Chalcedon the canons, probably drafted in
committee, are often placed as "session 7" after the creedal statements in "session 6": the faith/creeds and
the canons always seem to be a pair. See Price and Gaddis 2005,1.xiv, 1.81 n. 277, 3.92-94.

' This pattern is very common in ancient near eastern and Greek legal literature, and may be seen in
everything from the tendency of starting legislation with an invocation to the gods (the simplest version
of which is the Ogoi heading ancient Greek constitutions), to treating the divine legitimacy and origin of
the legislator and his laws (e.g. Hammurabi 28-41, ed. Richardson 2004), to, as here, beginning with
matters pertaining to the divine — "faith". This last Plato (Laws 715e-718a; 723e, 732¢) understands as a
natural imperative, and is very clearly expressed in Cicero Laws?2 and Zaleukos and Charandos'
prooimiz, the Ten Commandments start this way as do, broadly, Deuteronomy (1-11), and thus Philo
Special Laws 1 (ed. Cohn 1906,1-265) (and also Josephus Antiquities 3, ed. Niese 1885-1892), CJ 1, and
the Basilica. See Hunger 1964,29-31; Ries 1993,11, 14, 20, 82, 88, 90, 98-99, 117-118, 120-121, 212-22.
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Greek corpus are the 85 canons from the eighth book of the Apostolic Constitutions.
Placed prominently at the beginning of the collection since at least since the 6™ C they
themselves constitute a kind of "Apostolic preface": the later conciliar material now
reads as following from this original Apostolic disciplinary "conversation". Canon-like
material is flowing out of the very mouths of the apostles.”* The "Nicene canons" have
become the "Apostolic-Nicene canons".

More concretely, the Apostolic canons also contain a short but dramatic epilogue
in which the Apostles themselves turn to speak directly to the bishops:

Thus have these things regarding the canons been prescribed for you, O
bishops. If you remain steadfast in them you will be saved [or "preserved
safe": cwOnoecbe] and you will have peace; but if you are disobedient you
will be punished and you will have eternal war with each other, earning
the just recompense for your disobedience. God, the only unbegotten and
maker of everything through Christ, will unify you through peace in the
Holy Spirit, and will prepare you for every good deed [Heb. 13.21]
without deviation, blame or reproach, and will make you worthy of eternal
life with us through the mediation of his beloved son Jesus Christ, our God
and sax;ilor, through whom is glory to the God of all...until ages of ages,
Amen.

This short text is sometimes lost in modern editions and translations,22 and it
seems to be absent in some of the commentators' recensions,23 but in the older
manuscripts it is usually appended to the last canon, sometimes as part of it, or
often as slightly separated; it is in any case clearly an integral part of the text. It is
perhaps most prominent in the Co/l50 where as part of Apostolic 85 it is attached
to the final title, very consciously placed as the conclusion to the entire work.*

Its content is remarkable. It begins with a small but critical identification: the
primary audience of the canons is the bishops. This identification is largely consistent

throughout the tradition. The canons are above all rules for bishops (and secondarily,

20 ¢f. Schwartz 1936a,199-200. Many small literary techniques in the canons dramatically enhance the
sense of these canons issuing from the very (collective) mouths of the apostles. Thus, for example, in
Apostolic 15, 26 "we ordain"; in 27 "our Lord"; in 29 "as Simon Magus was [cut off] by me, Peter"; in
82 "as our Onesimus appeared ", 85 (a listing of Scripture) "our own books... and the Acts of us the
Apostles". See generally Metzger 1985,1.33-38; Steimer 1992,130-133 et passim.

! Greek text in Appendix B (3).

2 For example in RP2.111 it is relegated to a footnote; Joannou's handling of it is excellent, placing a
line-break between it an Apostolic 85 (Fonti 1.2.52-53). The Pedalion (1800) incorporates it into its
introduction (p. XiX-xx)

S0 Beveridge 1672,2.40 and Pitra 1.36, and so not in Istanbul Topkapi 115 nor Florence Laur.5.2.
Unfortunately, most manuscript descriptions are not sufficiently detailed to make a clearer determination
on the scope of this omission (e.g. only when Balsamon and Zonaras together in a MS?)

** See Syn 151-155.This is particularly evident in the versions of the work in which the canons are placed
in corpus-order under the titles (see chapter 4.E): the Epilogue is here noticeably out of place.
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more generally, the clergy).”> As to purpose, the canons are written for "salvation" and
"peace", and disobedience will bring suitable chastisement. This chastisement is
perhaps understood chiefly as ecclesial disunity, but the canons clearly open up onto
eschatological horizons: obedience leads to salvation — "eternal life" — "with us", i.e.
with the Apostles.”® This last suggests that canonical obedience is part of Apostolic
mimesis. The canons thus immediately emerge as very "charged" with salvific and
metaphysical significance — and are clearly part of the "Apostolic" nature of the church.

Aside from the canons and their epilogue, one other set of Apostolic material
also functions in the tradition in an introductory manner. It is even more invisible in
modern editions and translations of the canons than the Epilogue, yet even more
obviously present in the manuscripts as introductory material. This body of material is
known to scholarship as the "Epitome of Book Eight of the Apostolic Constitutions".?’
Found only in canonical manuscripts, the Epitome is composed of five sections of
excerpts from Apostolic Constitutions book eight: 1) 8.1-2 ; 2) 8.4-5, 16-28, 30-31; 3)
8.32; 4) 8.33-34, 42-45; 5) 8.46. In effect it contains most of Apostolic Constitution
book eight save two large liturgical sections and the Apostolic canons.”® Like the
Apostolic canons, three of these fragments self-present at common teaching of the
apostles: 1) "Teaching of the holy apostles regarding charismata"; 2) "Constitutions
[dwatd&erc] of the holy apostles through Hippolytus regarding ordinations"; and 5)
"Teaching of all the holy apostles regarding good order". The other are presented as
individual rulings: 3) "Constitutions of the holy Apostle Paul regarding ecclesiastical
canons"; 4) "Constitutions of the holy apostles Peter and Paul".

The origin of these texts as a separate unit is not entirely clear, but it seems
likely they hail to the 5™ C, and that in the canonical manuscripts they originally formed
a whole with the Apostolic canons (which would follow after the fifth section, as
section 8.47, in the Apostolic Constitutions).”® In the extant manuscripts, these extracts

are among the most frequent introductory articles, often quite prominent as one of the

5 See, for example, the introductory epistles of Antioch and Gangra (in Kormchaya) as well as II Nicaea
2; Carthage 18 refers to bishops and clergy.

*% Cf. the strong warning of eschatological punishment for ecclesial disorder in the opening section of the
Constitutiones ecclesiasticae apostolorum (or "Apostolic Ordinances"), ed. Arendzen 1901,60-61.

27 Ed. Funk 1905,2.72-96, discussion at xi-xix. Of the literature, see especially Schwartz 1910,196-213;
Steimer 1992,80-86. The synopsist's partial version may be found in RP4.399-403.

% The text, however, differs from the received Apostolic Constitutions in a number of ways, which have
led some scholars to doubt that it is a true "epitome". Its exact relationship to Apostolic Constitutions
book eight remains a matter of debate. Bradshaw 2002,6; Metzger 1985,42 n. 2.; Steimer 1bid.

2 Schwartz 1910,196-213; cf. Sbornik 172-174, 180-187. Schwartz believes that they may have been
separated from the Apostolic canons when the latter were integrated into the Co/l50.
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very first items in a collection, even before the systematic collections' prologues.®
Sometimes all five sections, in various levels of abbreviation, will be present in the
manuscripts, sometimes fewer, and their order can vary.”!

Their persistence in the manuscripts is quite remarkable in light of their very

mixed later reception. By the 11®

C, they are sufficiently common that Michael the
Sebastos chides earlier redactors for not including the rulings of "Peter and Paul", and
explicitly includes them in his redaction of the Co///4.** The expanded synopsis
associated with Aristenos also contains some of them.* Other witnesses, however, are
more negative. Trullo clearly approves only 85 Apostolic canons — the only specific
enumeration of canons in Trullo 2 — and condemns the rest of the Apostolic
Constitutions, including, presumably, these extracts. Zonaras reiterates this
disapproval.**

In terms of their introductory force, their primary function is to re-enforce the
framing "message" of the Apostolic canons: the canonical project is first of all an
Apostolic project. Second, their content is broadly introductory. Reminiscent of the
introductory Amtsweisungen elements of ancient law codes, in which the duties of
various offices are detailed near the beginning of collections,” its overriding, if not
exclusive, concern is the description and delineation of positions, offices and authority
in the church. The first section is thus concerned to regulate the status of those
possessed of special yapiouata, including the clergy, and the relationship of the clergy
and the laity — in a sense, a meditation on offices in general. Section two then details, in
descending order, the forms for the ordination of the clergy: bishop, presbyter, deacon,
deaconess, subdeacon, etc. Sections 3 and 4 are much broader in content, but section 5,
[Tepi evtatiog d1daokaiio, a meditation on order in the church, returns to the general
theme of hierarchical propriety. It is significant that it opens with a central theme of
Greco-Roman political thinking: "This we all in common enjoin, that each remain in the

order [tG£1c] given to him and not to exceed its bounds...."*® In effect, a commonplace

30 See, for example, the recensions described in Shornik 116-230 or Sin 70-103. Funk rightly refers to the
"almost innumerable" manuscripts in which they appear. Funk 1905,xvi.

3! Compare, for example, the selections described in Shornik 131-132, 180-185.

*> Schminck 1998,361.

¥ RP4.399-403.

* RP2.110-111.

33 See chapter 4.F.

* Funk 1905,92
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Platonic concept of justice, that each is to "do their [natural, class-restricted] thing",*’

has been placed in the mouths of the apostles — and this in a text that originally
functioned as an introduction to the Apostolic canons, and later as a quasi-opener to
entire canonical manuscripts. This theme is then developed at length, with many
biblical citations enjoining each rank of Christian to adhere to their position. The overall
effect of the Epitome material is therefore to act as a kind of hierarchical manifesto,
setting the canons in the context of a world-view which sees order and justice — and so
law — as stemming first and foremost out of proper maintenance and description of
hierarchical authorities. This will resonate with the tendency of the sources and
systematic collections to order their material first with Amzsweisungen-like material, as

we will see in chapter four.

3. The Prologue of the Coll50: Oi tob peyédov Ocod
The first extant formal prologue in the Byzantine canonical tradition is the Tporoyog of
the Coll50, Oi tob peydhov Oeod.*® Although short, it is a refined and erudite work, a
compact rhetorical four de force, written in a Greek sufficiently sophisticated as to
border on obscurity.” It even seems to evince a very regular prose rhythm.** It may be
divided into three sections: a general introduction with doctrinal and historical content
(4.1-20)*', a technical discussion of the method of composition of the Co/l50(4.20-
5.16), and a short introduction and listing of the canonical sources of the collection
(5.17-7.2). These section divisions correspond to sentence divisions in the texts: the
first section encompasses the first two sentences, 4.1-14 and 4.14-20; the second section
the third sentence from 4.20-5.16 (although this perhaps should be divided at 5.8 ovk
avtoi); and the third the remaining text from 5.17 until the end.

The first part of the prologue, comprised by two lengthy periods, is an
exceptionally rich and densely woven amalgam of images and ideas. It sounds a

number of critical framework themes and narratives of the later tradition.

37 That is, 10 Té 00T0D Tpdrtew. See especially Republic 433a-434c (and broadly from 369a onwards);
cf. Laws756e-757d. The basic idea is that justice is realized when each part of the city/soul is functioning
in its proper (hierarchical) place and order.

3% Edition in Sin214-218 and Syn 4-7, the latter slightly more complete, and our source here. On this
prologue generally, see Sin213-220; Menebisoglou 1989. A provisional English translation may be
found in Appendix B (4). Russian translation: Zaozerski 1882; Latin: Pitra 2.375-378; partial German:
Zacharid von Lingenthal 1877,617.

3% On this point, see Sin 213. Beneshevich believes that this very complexity of diction and syntax may
help account for the text's very stable transmission.

% Sin213, n.1; some of Beneshevich's emendations are based on apparent violations of this rhythm.

*! Page and line numbers are from Beneshevich's second edition.
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The elaborate first clause (1-3), setting up the period that resolves in line 6,
introduces the agents of legislation: oi Tod peydiov 0god...pabntal kol drdcsTorot kol
UV Kai...ol pet’ éketvoug Kol kat™ Ekeivoug apytepeis kol diddokarot.... Both the
"disciples and apostles" of Jesus Christ and the "archpriests [i.e. bishops] and teachers"
of his church who "followed and were like" the disciples and apostles (oi pet’ ékeivoug
Kai kot ékeivoug — a striking phrase*”) are brought together as the common agents of
the canonical task. Canonical legislation thus flows directly out of the evangelical and
apostolic tradition, in a sweeping trajectory that has Christ himself at its source — albeit
indirect source. In effect, the canons are an apostolic project, with episcopal
continuators. A similar sentiment will be expressed in the Co/l87 introduction, Eig
d0Eav Beod (a work also ascribed to John Scholastikos) where the canons are described
as ...Kovovog TV aylov Kol pokopiov drocstoOA®mV Kol TV Toig {xvesty adtdv kab’
KdoTV 6hVodov dorovinodviav doimv tatépav...* The canons are written by the
fathers who, in so doing, are "following in the steps" of the apostles.

The basic context of their actions is immediately made clear (4.3-5): the apostles
and bishops have been entrusted "by grace" with shepherding the "multitude" of both
the Jews and Gentiles who have "abandoned" the "diabolical deception and tyranny"
and have "deserted to the King and Lord of Glory". The canonical task is thus briefly
but firmly placed within a very broad, indeed cosmic, narrative of salvation. The
canons are part of the "shepherding" of the entire flock of the Christian people in their
movement from the deception of the devil to the kingdom of God.

In 4.5-10 we finally meet the main verb of the first sentence as the shepherd
imagery is continued, now becoming the controlling metaphor. The apostles and
bishops, far from seeking to harm wrongdoers, instead attempt to brave dangers for
them: wpokivdvvevew 8¢ paAlov avtdv etoywotata. Here Christo-mimetic imagery of
the good shepherd laying down his life for the sheep is unmistakable, and quite
remarkable in a quasi-legislative context.** Writing canons is part of self-sacrificial
shepherding. The particular image and language here of mpoxivdvvevety, as a
shepherding image, will later appear in the 9" C Eisagoge as part of the iSwov, or
"particular property" of bishops.*’

2 See Appendix B (4) for an alternative translation.

*“ Ed. Heimbach 1838, at 208.

* See John 10:15ff

¥ FEisagoge 8.2. A TLG search will reveal numerous other similar instances; see e.g. Athanasius, Apologia
de fiiga sua 24, Ignatius the Deacon Vita Tarasii patriarchae, 37.
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The shepherding image is then significantly developed through an explicit
contrast with the civil laws: the civil laws harm wrongdoers, while the canons seek to
guard, guide and protect. The canonical project, as distinct from the civil laws, is
essentially a pastoral task.

In the same phrase, language of pastoralism easily moves into road or way
imagery: the apostles and bishops, "like the good shepherd", "hasten" to take care to
guide and direct any wayward sheep that may be drifting from the straight path. The
canons lead Christian on their correct "way", a salvific image.

Also smooth is the transition from legislators as good shepherds struggling
(dyovilopevor) to keep their flock from harm to a set of medical images which
constitute the first sentence's last clause (4.10-14). Still probably building a contrast
with the civil laws, the apostles and bishops are cast as interested only in the healing of
spiritual illness, and the restoration of the sick to health. Just as the shepherd imagery is
clearly biblical in its immediate inspiration, the medical imagery is also explicitly
Christianized by an allusion to Ephesians 6:17, "the knife of the Spirit, which is the
word of God" (4.11), which is wielded by these canonical-healers. Notably, at the same
time, the Spirit also enters as a necessary co-worker with the fathers in the restoration of
the sick: "Thus by the grace and co-working of the Spirit they restored to their first
health those who were ill."

The next sentence (and the beginning of the third) turns to more mundane, but
no less important, details of the "story" of the canonical legislators. We learn that the
apostles and fathers have taken forethought for those pet’ éxeivovg kai kot ékeivoug,
and how they might — to resume the pastoral purpose of the canons — keep those who
are ruled "unharmed" (4.14-15). Their method of choice is made immediately clear: to
convene in synods, which the divine grace arranges (tfg O&iag ydpttog oikovopovong).
"Grace" thus enters again as an active agent in canonical legislation. Fathers, the
prologue continues, have thus in various times met in synods and there set forth certain
"laws and canons, not civil but divine" (4.15-18). The basic mode of legislation is thus
clearly established as the council. The terminology used for the legislation is also
significant: vopot and kavdveg are used virtually synonymously, and the former is
clearly used to refer to ecclesiastical regulation (as also in line 4.21, and the rubric of
Coll5048). A distinction, however, is nevertheless — and once more — made between

civil and church laws, but not as a terminological distinction between "laws" and
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"canons": instead the distinction is between "civil" and "divine". The canons are thus,
and in summary, divine "laws" produced by grace-inspired councils of the fathers.

The sentence ends with a series of short epexegtical phrases glossing these
"divine laws" (14.18-20). The first, "regarding what ought to be done and what ought
not to be done", mepi TV TpaxTé®V N W) TPAKTE®VY, 1S a very stock phrase, a
commonplace of legal definition broadly Stoic in origin and perhaps most notably, and
relevantly, present in the second of the two Greek definitions of law in Digest 1.3.2 (that
of Chyrsippus)*°. This definition concludes: 6 VOLOC...TPOGTAKTIKOV MV DV TOUTEOV,
dmaryopevtikov 6¢ v ov momtéov. Shorter versions, as found in Scholastikos, may be
found in a large variety of ancient authors.*’

The sentence then continues by noting that the canonical work is directed
towards the "life" and "manner" of each; its function is to rectify (¢navopféw) both.*
The canons thus have a very broad scope of action. Road imagery then reappears as the
canons "fortify" those on the "royal road", "punishing" those who "slip" to the side. The
verb "to punish", émtydw, may here already be a quasi-technical word for ecclesial
punishments, although it and its nominal forms may be found as a reasonably normal
word for "punish" or "penalize" in Greco-Roman literature.*’ Thus, although the canons
of the church do not aim to "harm" (aixilopat) wrongdoers (line 4.6), they do
nevertheless punish or "penalize" them.

The first clause of the third sentence, the first part of the more technical section
of the prologue, turns to the circumstances that have occasioned the present systematic
work (4.20-21). The "laws and canons" are presented as having "of old" emerged as an
essentially ad hoc activity: "issued by different men for different purposes and
appropriate to different circumstances" (Kotd kapovg VIO SAPOP®V TPOG H1APOHPOVE
kai Stapopoig apuolovreg [oi vopot]). This should probably be read as a very short but
striking reminiscence of the topos of varietas naturae remarked in some legal prologues
as a way of justifying legislative changes, modifications and development.™ Here,
however, the phrase is used to justify John's systematic work: because of the variety of
the laws, John needs to put everything in a more user-friendly form (4.22-5.2). This

characterization of the canonical process is also significant in itself. The canons are not

46 Frag. mor. 314, ed. von Arnim 1903,3.77.

7 See the list of such "Gebot-Verbot" phrases in Triantaphyllopoulos 1985,82.

* For similar usage of this language in another regulative-legal context, see Demosthenes' definition of
law cited below.

* Liddell-Scott 666-667, Lampe 537-538.

30 E.g. in Cordi 4, Tanta 18, N.7.2; see Fogen 1987,142; Honoré 1978,27 n. 298, 299; Hunger 1964,171-
172; Simon 1994,19. On the philosophical underpinnings of the topos, see esp. Lanata 1984,165-187.
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presented here as the product of an intentional legislative program, but instead as arising
to meet the demands of various times, and as they emerge (¢ anftetl T0 KoTd YpOVOV
avaguoueva; cf also a similar notion already in lines 4.15-16, £ékaoTot KATO KOPOVG
101lovg €ig TaHTO GLVIOVTEC...).

In the same sentence John quickly reviews the central sources of legislation,
the Apostles, the Ten Synods, and Basil (4.22-23), before continuing with a more
detailed description of his actions in creating his thematic collection, which runs
through 5.16. This section will be discussed in more detail in chapter 4, but it may be
remarked here that the overall tone of the section is curiously defensive. John must not
only repeat how chaotic the material is in origin (4.20-21, 24, earlier at 18, again in 5.3-
4), and emphasize how difficult it is to find anything (...d¢ €k TovTOL dVCEVPETOV Elva
Ko} kai SvoTOPLeTOV TO TPOG TIVEV AOPOMG TTEPL Kavovog EmluTodevov), but also
emphatically note that he is not the first to do such a thing (oVx avtoi Todto povor kai
mpdTol oot TOV GAA®V OppUncavTeG...no innovation here!), but that the previous
attempt is defective, and needs replacing (5.11-12). Everything, he notes, is of course
done "by the grace of our lord and God and Saviour Jesus Christ" (5.2-3).

Most of these elements may be read as versions of justificatory and humility
topoi, common for an ancient introduction, but one may also suspect a real unease in
handling what was by this time already a very well established and prominent corpus of
texts; it seems that one modifies this type of material very gingerly. Scholastikos'
handling of the material will in fact be marked by extreme conservatism and scrupulous
concern for completeness (see chapter 4): Scholastikos is truly only simply making
things easier to find, as he is taking pains to stress.

The prologue concludes with a listing of its sources, and especially an "Order of
Synods". As already noted, a rudimentary but clear hierarchy of sources is evident: the
Apostles first, then the "order of synods", and then the legislation of Basil. The three
form distinct groups. The councils are in the Nicene order: Nicaea first, then everything
else in chronological succession. The apostles are not counted as a first synod.
Interestingly, within the synod listings, the canons are consistently described using the
formula: Tav &v [council] matépmv... Kavoveg [a number]". As such, agency of the
"fathers" themselves is slightly emphasized, and the difference with patristic regulations
slightly elided. This is coherent with the usage of the rest of the prologue, where the
agents of legislation are always either the "apostles" or the "fathers": the councils

themselves are not agents. This literary "tic" may also be seen in a set of iambic verses
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found concluding the Co/l50 in one manuscript (EiAnpav ®de kavdévmv tithot Téhog /
AmocToAMkdV dpa kai Tdv natépav),’! in the Coll§7 (cited above), and may be often
remarked elsewhere in the tradition.”® The canons are prototypically of "the apostles"

and/or "the fathers".

4. The Prologues of the Coll14: T pev ocopata and ‘O pev mapov

There are three prologues (the last in two recensions) associated with the Coll/4. Two
date from our period.® Their disposition in the MSS varies: the first may be found
alone, the two may be found joined together, the two may be separate (in a variety of
different places), or the second may be written as a scholion to the first.”* In RP they
are joined together: the first extends from Ta pév copata to picBov anevéykactai, and
the second from O pév mapav to Tpa&v mporveykev. Following Beneshevich, it is
generally accepted that the first prologue originally included the prologue proper as well
as a listing of the corpus sources (Ex moiwv...), although probably not the scholion to the
latter (Totéov Ott...), which treats various violations of the chronological ordering of the
councils in the list, namely the precedence of Nicaea, and the subordination of Carthage,
Serdica and Constantinople 394.% This scholion nevertheless becomes a regular part of
the Col/14 tradition.

The first prologue presents something of a textual conundrum. Not all scholars
are completely convinced it is original.”® The principal problem is that in its current
form it seems to refer to the secular laws' having been placed under their appropriate
titles — i.e. in nomocanonical form (line 52°7). Since it is widely believed that the
original Colll4was composed without any civil law placed under the titles, but only
some gathered in a separate work in an appendix (i.e. as the 7ripartita), then the first
prologue as we possess it in all manuscripts must be interpolated. Further, it is curious

that the dating of the council of Carthage (419) is wrong (line 20). The council is

>l Syn 155, n. (a)

2 For example, Chalcedon 1, Trullo 2, V. 137.1.

33 Sound critical editions do not exist for either. Pitra2.445-451 remains the best, and our source.
Kormchaya (1-4) also contains an edition of the first. There seem, however, to be no major variants
(Stolte 1998a,187). A provisional English translation may be found in Appendix B (5). Russian
translation: Narbekov 1899,2.7-19; Latin: Pitra 1bid.; partial German: Zacharid von Lingenthal 1877,619,
626-627.

>4 Shornik 52-60, with examples. On the Colll4 prologues generally, see Deledemos 2002, Stolte 1998a,
Menebisoglou 1989.

> Sbornik 69-84.

> Most recently, Stolte 1998a.

°7 Line numbers refer to the version of Pitra, counting down continuously, not including titles, headers or
footers.
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presented as held under Honorius and Arcadius: this is in fact the correct dating for
Constantinople 394, a council that was very probably added to the corpus with the
Coll14, but that strangely is not mentioned in the prologue — is it possible some type of
elision or copyist error has occurred?”®

The reference to the kepdAaia in line 52 does not, however, absolutely have to
refer to the Coll/4titles. It is quite possible that it refers to the titles found in the
Tripartitaitself.” Further, although it is widely thought, following Beneshevic, that the
original Coll14 was not nomocanonical in form, there is still no absolute proof of this; it
is still only a widely-accepted assumption.”’ Finally, the dating error is not immense:
the first Tpa&ig is dated to Honorius and 7heodosius — only one name is wrong. Further,
two of Carthage's mpa&eig are dated to Honorius and Arcadius (those before canon 34
and 86). There is thus plenty of room for a simple slip. We needn't imagine a major
elision. It is also possible that Constantinople 394 was considered a "patristic" canon,
and thus its lack of specific mention. The extant prologue, then, may preserve perfectly
well the original.

In any case, the prologue clearly is pre-Trullan, and even if interpolated very
likely dates at least to the early 7™ C (i.e. the time of the nomocanonical recension). Its
author, as that of the Col//4 itself, remains unknown.

The second prologue is, happily, explicitly dated (29-31) to 6391, i.e. 883. This
is one of the very few firm dates that can be attached to any early or middle Byzantine
canonical collection. In some manuscripts, this prologue is attributed to Photius;
scholars are mixed in their reception of attribution.®' It is possible.

The first prologue, Tda pév copara, has the same basic structure as oi Tod
peyaiov Oeod. It begins with a doctrinal section (lines 1-17), moves to a technical
discussion of the details of the collection's composition (18-57), and then concludes
with a list of sources included in the form Ex moiwv. The second prologue consciously
reads as an extension of the second part of the first prologue, although it does briefly
reprise some "doctrinal" themes in its first sentence (1-7) before turning to the practical
details of its own additions (8-50).

The doctrinal section of Ta pév ompara, like oi Tod peydiov Beod, is written in a

sophisticated Greek, albeit with fewer and less ornate periods. It is composed of two

¥ So Honigmann 1961,68-72; Menebisoglou 1989,232-234; Stolte 1998a.

% The more common reading; see Deledemos 2002,92-93; Menebisoglou 1989,236-238, also Petrovits
1970,18-20 for further references.

% cf. Stolte 1998a,186, 193.

6! See the references in chapter 1, n. 106.
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brief meditations, both of which are presented as the motivations for the collector's
work.

The first (1-11) is an extraordinary little account of the anagogical ascent of the
soul. Its essence is simply that in order for the soul to rise up towards "higher visions",
(Bewpian), to enter the "heavenly vaults" and enjoy not just "shadows" but "true good
things" (ol 6vtmg dyabot), and to have divine visions, it must be nourished with good
thoughts and good deeds — thus the importance of the canons. No direct source in
antique philosophical literature for the narrative as a whole, or even specific sentences,
has yet been identified, but in general content it is an entirely conventional late imperial
anagogical account of the soul's heavenly ascent, synthetic in orientation, but broadly
(neo)Platonic in diction, imagery and ideas.®® In standard Platonic fashion, the
movement of the soul is contrasted and compared to bodily movements, with the soul
being portrayed as ultimately moving upwards towards higher "visions", unrestrained
by measure and time, and encountering in the "heavenly vaults" not the shadows of
reality, but the realities themselves.

The second "meditation" (11-15) then moves more directly to the nature of law,
and is almost unique in the Byzantine tradition in providing something very close to a
definition of canon law: the "divine decrees" (Beopol) are "a discovery and gift of God,
the dogma of prudent and God-bearing men, the correction of willing and involuntary
sins, and a secure rule for a pious way of living that leads to eternal life" There is
nothing ambiguous about the ultimate source of this quotation: its pagan provenance is
made quite explicit ("transferring to the divine statutes what was once said by one of the
ancient co@ot"). It is in fact a modified version of Demosthenes' famous definition of
law in Against Aristogeiton 116.%

Like Chrysippus's definition of law, vaguely echoed in the Oi tod peydlov,
Demosthenes' definition may be found in Marcianus' /nstitutes, preserved alongside
Chrysippus in Digest1.3.2. We should not assume too quickly, however, that the
Digestwas the direct source for the Co///4 author.** A potential allusion to Chrysippus'
definition in the last line of the sentence (do@aAf) kavova, not in Demosthenes, but
recalling the kavdva dikaimv kai ddikmv of Chrysippus) does perhaps point this way:

both are held together in Digest 1.3.2, and both here. However, like Chrysippus'

52 See e.g. Plato Phaedrus 79b-e, 245-7; Republic 514-517 (and book seven broadly), Timaeus 90a-c.
References from Deledemos 2002,79-80.

53 Ed. Butcher 1907,770-800. See Appendix B (6) for the full passage in Greek.

6 As Deledemos 2002,81.
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definition, Demosthenes' should almost certainly be regarded as a legal commonplace.
It may be found, for example, twice in the Hermogenian corpus of rhetorical works, the

single most popular rhetorical corpus in the late imperial period — including once in the

progymnastic exercise "Introduction of a Law" in Aphthonius, the most popular

progymnastic handbook.® It will certainly eventually become a regular member of

small groups of legal definitions in later Byzantine legal treatises.’® Finally, it should

also be recalled that Demosthenes himself was among the most important, popular and

probably well-read rhetor in the late imperial and Byzantine periods, and it is not

impossible that the author took the extract directly from the original.®’

In content, the Coll14 version of this definition may be usefully compared to the

original and to the form found in the Digest (italics indicates modifications; boldface,

additions):

Demosthenes Against Digest 1.3.2 (compared to Coll14 (compared to
Aristogiton 116 original) original)

...melfecHBon Tpoonket o1 ...tpoonkel meibecBan o TETEICUEVOS TOVTOVG

TOAAGL,

Kol paAcd’ Ot mag éott
vopog edpnuo LEV Kol
ddpov e,

doypa &’ dvOpmTmV
Qpovipov,

EnavopBoua o0& TdV
£kovoinv kol AKovcimv
AUOPTNUATOV,

TOLEWG 0 cLVONKN KoY,
ka0’ f\v mdotl mpoonket Cijv
101G &V Tf] TOAEL

TOAAQL,

Kol pahoto 6t g EoTv
vopog edpnua pev kol
ddpov beoD,

d0yua 0¢ AvOpdTWV
Qpovipmv,

gnavopBoua 6¢ Tv
gkovoinv kol AKovcimv
ApopTUATOV,

TOLEWG 0 GLVON KN KoV,
ko’ 1jv droct Tpoonkel
CTv toig &v 11} moOAEL.

ebpnua pev kol
ddpov givan Ggo0,
doypa 0¢ epovipmv T Kol
Og0pOpmV AvOpOT®V,
Enavopboua 0 TV
éxovciov kol zZapda
Povinoy apoptpdtov,
kol zodireiog €0oePoBG 1€
Kol TpOG dtedevTnTOV (OWNV
dyovong aceaif kavova

Aside from a few minor stylistic features, the only substantial modification of the Digest

text from the original is the placing of "gods" in the singular. The Co///4text has also

retained much of the substance of the original. The canons are ultimately divine in

% Hermogenes On Ideas 1.6 (ed. Rabe 1913,213-413); Aphthonios Progymnasmata 14 (ed. Rabe 1926,1-
51). In both places it is found in a truncated form, but it seems reasonably clear, especially in the first
instance, that the author expects familiarity with the quotation. On this corpus in the later Greek east,
Jenkins 1963,43-44, Kennedy 1983,54 ef passim.
% For example, from the 7LG, Eisagoge (Epanagoge) 1.1; Epanagoge Aucta. Proem.] ; Basilica2.1.13-
14, Ecloga Basilicorum 2.1 13-14; Prochiron Auctum 40.53; Michael Attaliates Ponema Proem.2; see
also Triantaphyllopoulos 1985,10 for further references.
57 See his preeminence in Hermogenes' On Style, for example. See broadly Gibson 2002; Marrou
1948,161-165; Kennedy 1983, 1994.
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origin, and they are the production of "wise men".®® The canons also correct the

"wrongdoings" or "sins" of men. (The retention of the "persuasion" terminology is also
interesting; in the Co///4 paragraph this reads very oddly until one realizes that it is part
of the quotations — which undoubtedly indicates that the Co//74 author expected his
authors to know the original citation).

A few important modifications have nevertheless been made. First, the author
adds "god-bearing" men. While laws are the decrees/judgment of wise men in general,
the canons are those of god-bearing men, i.e. of the Christian fathers who are saints,
holy men. The canons again emerge from holy men.

The next change of dxovciov to mapa BodAncwv is curious, but likely simply
stylistic.

The changes in the last phrase are the most significant. The basic roots — and
root ideas — of moA1- and {w/n- are retained, but are clearly moralized and
eschatologized, and purged of any notion of, as it were, "social contract".®” Thus the
secular idea of the laws as emerging from a "common covenant" for the good of those
living in the city is clearly removed: the church is not a divine city with a kind of divine
"common covenant". Instead, the Chrysippian idea of law as a "rule" is invoked
(xavova Te elvar dikaiov koi adikov)™’, but here, unlike in Chrysippus, it is a rule of a
"pious" — i.e. properly religious — way of life that has an eternal end. IToAteia here
undoubtedly retains some sense of "citizenship", but its very common, more generic
meaning as "way of life" is more obivous: canon law provides a rule for moral, pious
living.

Across both "meditations" the canons thus emerge as divine, oriented towards
the whole moral "life" of their subjects, emerging from sacred origins and clearly part of
a dramatic eschatological ascent of the soul towards "higher visions".

After the Demosthenic definition the author rapidly moves to more practical
issues, with the two meditations presented as precisely the impetus and rationale for his
"eager" endeavours at compilation: "considering these things...and persuaded that...I
have with zeal attempted to gather..." (11-17). His description of his compilation
activities (15-18), although brief, is very similar to the corresponding section of

Scholastikos, and thus suggests that he writing to a kind of formula: he a) immediately

5 We should probably not hear a reference to Aristotelian "practical wisdom" (Nic. Eth. 6.5, 7) here. See
Auberque 2008. Cf. however O'Meara 2003,136-138.

% Perhaps to the disappointment of those seeking traces of a Byzantine "perfect society" ecclesiology.

" Digest1.3.2
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turns to the question of sources which are b) introduced as arising in "different" times
(with the same dtdpopog vocabulary), and c) his focus is the "Ten Synods". He cannot
resist, however, along the way, another quick epexegetical gloss of the purpose of the
canons of these synods: they "confirm" the divine dogma of the church and are useful
"teaching" for all men. This could be read as a paring of faith and moral discipline as
twin subjects of the canons; in any case it again confirms the canons' broad intellectual
and moral scope.

Unlike Scholastikos, he then engages in a long source-critical aside on three
sources: the Apostles, Carthage, and the patristic material (18-41). Each seems to have
excited some controversy, and the author feels obliged to justify their inclusion. Only
the Ten Synods seem to be admitted without question.

The Apostolic canons are treated first, but quite summarily. He simply notes
that he will include them, "even if"' some have thought them to be dupiporot.
Hesitation about their authenticity is, however, perhaps conceded: To0¢ Agyopévovg
[Kavovag] Tdv ayiov AtootoAwv may have the sense of "so-called". But concerns
about them are simply dismissed.

Carthage is treated at much greater length. The "synod in Carthage", the reader
learns, is to be accepted, but only with a lengthy proviso on the local nature of some of
its regulations, especially those regarding married clergy, which receive a rather
elaborate critique (25-29). The general reason for their acceptance is explained,
however, with an interesting aside: the author has found in them much ordained "which
is profitable for life", ToAAG T€ Kol TOAANY d@EAELOY iodyey 1@ Pl dvvapeva (21).
Again, the canons function in the realm of "life".

Next, the propriety of accepting writings of individual fathers as canons is
addressed (29-41). Their acceptance is clearly problematic, and the author admits
knowing that both Basil and Gregory forbid canonical regulations from individuals:
they must be issued by "many holy fathers coming together in the same place", testing
and debating matters at length. Here then, as in the oi oD peydiov 6god, canons are
clearly first and foremost conciliar canons; others must be justified. However, he feels
that patristic material contains much "piously said" that may still be regarded "in a
certain way" as providing a kavdvog tomov, "type of rule". He then offers a few
reasons. First, he notes, the patristic writings often simply clarify the synodical
material, and when they add something new they do not contain anything contradictory

in either letter or meaning (56-62). (One may remark here the passing reference to the
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common rhetorical and legal hermeneutical categories of "letter" and "meaning" kot
AéEw 1 vodv.) Furthermore — and this seems to be the clinching argument, built up in a
series of dramatic clauses — patristic judgments are not to be rejected because of the
spiritual stature of the fathers, whose words "flash forth" with the light of the Holy
Spirit: &k te Tfi¢ TOV TpocHT®V ASomoTiog, £K T TOD TVELULATIKOD PMTOS TOD KT’
gvépyetav Oeod 101G eipnpévols Emaotpantovtog...(39-41). Again, holiness of divine
men, and the action of the holy Spirit, emerge as key factors in canonical legislation.”"

Having defended and outlined his sources, he then discusses his systematic work
of dividing the material into fourteen chapters (41-57). Like Scholastikos, he must
again articulate his work in part with critical appraisal of "certain" forbearers, tiveg T®v
nponv (49-50). He disapproves in particular of the tendency in older works to write out
canons in full under the titles, instead of simply giving references to the appended
corpus. This results in the repetition of canons, and even their fragmentation under
different titles, which he finds completely unjustified. This criticism is usually thought
to refer to Scholastikos, who did indeed write out the canons in full under his titles
instead of providing a straight corpus collection. However, it must be remarked that this
1s not a particularly good description of Scholastikos. Scholastikos in fact very rarely
repeats or divides a canon; he is much more remarkable for notrepeating or dividing.”
We may wonder if these criticisms should be taken as more symbolic than concrete, a
necessary element in a justification for anything new.” In any case, they do function to
express a rather extraordinary conservatism vis-a-vis the integrity of the corpus: it is
better to leave the straight corpus as it is, with only references in the titles.

After a brief description of his secular-legal additions, the author concludes with
a brief invocation for the success of his venture, with the help of God and the prayers of
the saints (55-57). His assertion that his work is meant to provide "something useful"
"mostly for himself", but also "for others", should be taken as a humility topos, and not
a doctrinal statement of the "private" nature of his collection.

The much later second prologue, 6 pév mopav tpdAoyog, has as its main task the

description of the 883 recension's additions. It begins with a survey of the content of

! There is also a certain irony — that encapsulates very much about the Byzantine canonical world —
present in this work's concern about the legitimacy of the patristic legislation. The author's worry is
explicitly based in the prohibitions of Basil and Gregory — and yet these very prohibitions are in the
canons in question! (Basil 47, Gregory 6) In a sense, the author assumes the authority of the canons
whose authority he is debating. Real authority in this world is always in fraditionalrules, whatever their
formal qualities.

2 See Appendix B (7) for details.

3 See Sin324-325, who also seems slightly tentative about this attribution.
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the first prologue. Echoing the first few lines of Scholastikos, the author portrays the
canonical endeavour as constituting a continuous trajectory of development from the
time of the Apostles onwards (1-3). (The Apostolic canons are also obviously accepted
without comment, as we would expect by this time.) The original author is thus
commended first for his work in gathering the synodal canons from Apostolic times up
until the "fifth" council — the priority of conciliar canons as "proper" canons is assumed
— but his decision, and its criteria, to include some individual, ka0’ éva, authors is also
approved (2-7).

Turning to its own content, a quasi- varietas naturae topos again briefly and
obliquely emerges, with the typical dipopog vocabulary, to describe how since that
time many events "of life" have transpired, and synods have been convened for
"various" reasons (8-9). Unlike the earlier prologues, however, this author now states
that he will not criticize his forbearers — he will instead happily follow in their footsteps,
attaching the new material to the old. A very traditional, conservative note is thus
struck: this author does not wish "to inflict indignities upon the works of the ancients".
He will simply add to their work.

He then lists his main additions, Trullo, IT Nicaea, Protodeutera and Hagia
Sophia. The ordinal numbering is used for the ecumenical councils, and Trullo, as is
common at this time, is termed "the sixth" council. The description of the contents of II
Nicaea, briefly detailed, contains one striking phrase: its canons are presented as
rectifying tiv igpav mohreiav. It is tempting to hear in this phrase the
conceptualization of the church as a "sacred polity", a state-like constitutional body, or
at least a body approaching some idea of a "perfect society". However, "sacred way of
life", meaning the "Christian way of life" or "life of the church", is probably a more
accurate reading, and it may even refer to the life of the empire as a whole. It may also
refer to monasticism as II Nicaea does contain an important series of monastic canons,
from 17 to 22.”* If it does bear any of the stronger, more constitutional connotations of
"sacred polity", it is one of the very few references of its kind in the canonical
literature.”

The prologue concludes with a short mention of the addition of certain secular

legal precepts, and a careful dating.

™ Cf. a similar usage in (from the 7ZG) Diadochus Capita centum de perfectione spirituali51; John
Climacus, Scala paradisi 26
7 Possibly also in Blastares RP6.1; cf. Viscuso 1989,206-207.

102



5. The Trullan Complex

It is fitting that the first canonical legislation after a hiatus of almost 250 years should be
prefaced by an elaborate introductory complex. In this respect, as in others, Trullo may
be read as recapitulative and retrospective in tone, symbolically "taking stock" of the
tradition as a whole, but also creatively re-expressing and re-formulating it.

This complex is three-fold, containing a prologue-like tpocpwvntiog Adyog and
two introductory canons surveying Orthodox doctrine (Trullo 1) and the canonical
corpus (Trullo 2).”® This structure, as a unified structure, is most apparent in the many
manuscripts where canons two and three are separated by the topical rubric nepi iepéwv
Kkod kAnptkédv, referring to canons 3-39.”" This gap breaks the introductory complex off
from the main body of canons, and reveals the true structure of Trullo as a whole: a
century of "proper" canons (3-102) prefaced by the Adyog and two introductory
canons.”®

The first element in the manuscripts, the Tpocpwvntiog Adyog (THig dppnTov Kai
Beiag yaprroc...) is, in genre, a standard address to the emperor requesting his
ratification of the council's work. It is modeled on the much shorter tpocpwvnTKOV
found in the manuscripts before Constantinople I, which it cites verbatim in its final
formal request (54.18-55.7)”°. Although ultimately focused on the emperor and the
matter of ratification, and thus not a prologue in quite the same sense as the previous
texts, it nevertheless offers a dense and extended representation and contextualization of
the council's canonical work.

Like the earlier prologues, it is characterized by a sophisticated literary style,
with numerous complex periods. Its general composition, however, differs from these
earlier works (and particularly the first Co/l/4 prologue) in one fundamental way:
unlike the earlier prologues, it employs Scripture intensely, through both numerous
direct quotations and allusions.*® It may be considered, in fact, as chiefly an exercise in
the Scriptural glossing of the canonical process and the key canonical "players": the
bishops and the emperor. This difference finds an analogue in the much greater use of

Scripture and Scriptural imagery in later Byzantine secular legal prefaces as compared

7% The best text is now Nedungatt and Featherstone 1995, a slightly corrected version of Joannou's.

77 On these rubrics, see chapter 4.F.

78 On the genre of the century, originally apparently monastic in origin, see Louth 2007.

7 Page and line references to Nedungatt and Featherstone 1995.

%0 Tt contains at least fifteen direct quotations, noted in Nedungatt and Featherstone 1995. The first
"doctrinal" section of the Co///4, in contrast, aside from the reference to Demosthenes as one of those
"from outside", contains virtually nothing overtly Christian.
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to Justinian's prologues.®' It is part of a much broader "Scripturalization" — and
especially "Old Testamentization" — of discourse sometimes remarked of the late 6™ and
early 7™ C, both east and west.*

The logos may be divided into four sections. In the first (45.17-49-12), the
canons are set into a detailed narrative of salvation history, similar to that glimpsed in
Coll50(3-5), but now finding much fuller expression. The treatise thus begins with a
brief summary of Christ's salvific work and its consequences: the truth has come to all,
the first serpent, "the great mind, the Assyrian", has been captured, and proper worship
established (45.17-47.10) — "in short, all has become new". (2 Cor 5:17). "But" (47.11)
the devil, enraged by our salvation, has not ceased from trying to attack us. His attacks
are effected, in particular, by means of our passions, t& a1 (47.21) — and thus have a
strongly moral dimension. But God has not overlooked our helplessness, but has raised
up in "each generation" (48.6-7) those who "in the stadium of life" fight against the
devil. Here shepherd and road imagery, and the "spiritual knife" of oi tod peydrov 6eod
are reprised as these "leaders of the flock" (48.15), drawing upon the "knife of the spirit,
which is the word of God", wrestle with the evil one, shattering his "tyranny", and
"setting us straight upon the road of the Lord", lest we slip (6A100Gvem language again)
down the "cliff of dvopia" because of "ignorance of the better".

This last idea, of moral corruption being connected to ignorance, a standard
Platonic notion, introduces the concept of canons-as-teaching, which the next sentence
develops in a rather philosophical vein: while we have been granted being (givat) by
God, it is also necessary that he show us the path to well-being (€0 €ivo), and this he
has done through the "luminaries and teachers of the church, who illuminate for us
(potaymyovviwv) the ways of God and urge us towards the Gospel — and whose "life is
in heavens" [Phil 3:20], according to the divine Apostle." Canonical work is thus the
(philosophical) work of divine teachers, aimed at leading us to "well-being", and all
more or less understood in highly moral terms.

"Whence", the second section (49.13-51.12) begins, Christ, the "helmsman of

that great ship of the present cosmos",* has appointed the emperor as a pilot

¥1 It begins intensely with the Ecloga, and is very prominent in the introductions to the Prochiron and
Eisagoge. Cf. Scharff 1959,70-72. For the more generic appeals to the divine in the Justinianc prologues,
see the references in n. 113.

82 1n the west, see Kottje 1970; for the east, Pieler 1997 and also, with further references, the comments of
Brandes 2002,19 on the "Davidic ideology" of the Heraclean period.

8 6...mdokovydv.... Xpiotoc... This is surely the source of both the title "Pedalion” and frontispiece
image of the famous work of Nikodemus the Hagiorite (Kallivourtsis 1800), despite some speculation of
a Russian origin from kopmuas (on which, Chernesheva 1998, Zuzek 1964,10-13).
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(xvBepvntng) over us — we, who have been living "rather lazily", and whose virtue,
dpetn, has been slowly stolen by the enemy (49.13-19). The emperor's office is then
extensively glossed by a series of Scriptural and standard Greco-Roman gubernatorial
metaphors and epithets: the emperor is pious, "working judgment and justice in the
midst of the earth", "walking in a blameless way" [Ps. 118:1 — the "law" Psalm, note],
born from wisdom, full of the divine spirit, the eye of the oikoumene, meditating on the
law night and day [Ps 1:2], and so on. Finally the central point is made: given all of
these qualities, he is not only to look not to his own life, but to the spiritual safety of all
of his subjects (51.4-12).

In the third section (51.13-54.7) the transition is made to recent history, and the
more concrete details of the request. The last two ecumenical councils had not issued
canons, with the result that corruption and decay had set in (51.13-52.20). Here another
quasi-definition of the canons and their effect is offered:

...[the fifth and sixth councils did not write canons] through which
the people might desist from their worse and lowly conduct and might be
brought to a better and loftier life; and thence it follows that the holy
nation, the royal priesthood [1 Pet 2.9] on whose behalf Christ died, is torn
asunder and led astray through by the many passions resulting from lack
of order [dta&ia] and is detached little by little and cut off from the divine
fold, having slipped away from the achievements of virtue through
ignorance and neglect; in the words of the Apostle: "They have spurned
the Son of God, profaned the blood of the covenant by which they were
sanctified, and outraged the Spirit of grace" [Heb. 10:29]. (52.3-20; trans.
Nedungatt, modified)®

Again, a rich tapestry of behaviour, morality, life, virtue and good-order associations is
the focus and "realm" of canonical legislation. Interestingly, the absence of canonical
regulation is quite serious: it results in behaviour that treats the blood of the covenant as
"common", and — finally the main verb is reached in the original! — is an insult to the
grace of the Spirit.

The emperor, however, the treatise continues (52.20-53.16), in imitation of the
good Shepherd, has desired to gather the "special people" (meprovoiov Aaodv; Deut.
14.2/Tit 2:14) again and persuade them to keep the "commandments and divine
ordinances" (ta¢ £€vToAdg e kai ta Ol tpootdypata, common Old Testament
regulative terms) — thus he has called the ecumenical council. The canons are thus
significantly assimilated to Old Testament regulations, and the emperor appears almost

Moses-like. At the same time, these commandments also move in a New Testament

8 Greek in Appendix B (8)
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valence: they remove us from dead works, and make us alive (52.4-6, cf. Heb. 9:14)
After a few more biblical glosses of conciliar process, the formal request for the
emperor to ratify their canons is made (54.8-55.7).

Trullo 1, the first introductory canon, is a lengthy survey of doctrinal heresy, and
its history of condemnation. It is most interesting for its very self-conscious articulation
of the precedence of doctrinal matters as a subject for canonical regulations. It begins:
"The best order when beginning any treatise or matter is to begin with God and to end
with God, according to the words of the Theologian". This line is an explicit and literal
borrowing from Gregory Nazianzen.* Trullo must begin with properly "theological"
matters, i.e. doctrinal matters relating to God. The rest of the canon is a lengthy
profession of faithfulness to tradition, running through the condemnations of every
ecumenical council to date.

The second canon is of most interest for our purposes. Indeed, as the only
"official" articulation of the Byzantine corpus, this canon is one of the most commented
upon in modern Orthodox canonical literature.

The canon begins as a continuation of the first: £50&e d¢ kai todto... The two
are, in a sense, written as a pair. Unlike the first canon, however, its primary intention
is not provide a general survey, but, as already noted, is rather more specific: to
condemn the Apostolic Constitutions and to confirm and clarify the acceptance the
Apostolic canons, one element of the corpus. The criterion for their acceptance is
notably entirely traditional: they have been "received" and "ratified" (émkvpdém) by the
"holy and blessed fathers". Once more the canons are the product of the "divine
fathers". The canon goes on to explain that while the eighty-five (a rare enumeration)
Apostolic canons are to be accepted, the Apostolic constitutions are not to be received,
because of various doctrinal corruptions.

Within this initial ruling is a very short, easily missed articulation of the purpose
of the canons: [the canons are]"for the healing of souls and curing of passions" (64.20-
65.1). Once again the discourse of healing emerges, and particularly on the moral level
of the "passions" and "soul". The medical imagery will be briefly reprised at the very
end of the canon: one who tampers with a canon will be subject to the penalty that
canon pronounces, "thus being healed [6epamevopevoc] by that in which he stumbles"

(69.8-9).

% Gregory Nazianzen Apologetical Oration2.1 (PG 35:408-513). The sentiment is something of a
commonplace. Cf. the opening lines of Charondas Prooimion or the (Pseudo) Pythagorean Golden Verses
(ed. Thom 1995; see commentary 102-106).

106



Once this particular matter is addressed the canon moves on to "seal" the rest of
the corpus: émoepayilopev 0¢ kai ToOC Aomovg TavTag iepovc kavovag.... A list of
sources then follows which, as has long been noted, is nothing other than — more or less
— the table of contents of the Co///4. The councils are again listed in the form that
stresses patristic agency, as in the Co//50: the canons of the (x) fathers, gathered in
place (y). In no case is the number of canons enumerated: these are it seems, too well
known. They are, in any event, enumerated in the traditional Co///4’Ex moiwv... table

of contents which the canon likely presumes.

6. II Nicaea 1

The final major introductory structure within the corpus is one of its most important and
interesting. Like Trullo 2 and Chalcedon 1, I Nicaea 1 is broadly a "confirmation"
canon, affirming the corpus. Its emphasis, however, is much more obviously on
confirming loyalty 7o the tradition than confirming the tradition per se. Its chief focus is
exhorting the clergy to canonical obedience, an idea that is continued in II Nicaea 2,
which prescribes (among other types of knowledge) canonical learning for the
episcopate.

Like Trullo's mpospwvntikog Adyog — but even more so — the canon is dominated
by Scriptural references. Indeed, the content of the canon is mostly conveyed through
an extraordinary series of Scriptural "glosses" by which the canons are dramatically
assimilated to the Scriptural texts.

The canon begins with the assertion that "the patterns of the canonical
constitutions are the testimonies and instructions for those who have received the
priestly dignity" (toic tfjv igpatiknv Aayodowv a&iov poptopld T€ Koi Katophmpota ol
TOV KavoviK®V dlatdemv ioy dmotunmaoelg). The term paptopia, "testimonies”, is a
common biblical term for "laws": the canons are thus biblical laws for the clergy. The
biblical origin of the former term is made immediately explicit by a series of glosses
from Psalm 118 each of which mentions "testimonies" (vss. 14, 138 and 144 combined,
and, allusively, 141):

...which [the "patterns of the canonical constitutions"] gladly receiving we
sing to the master with the God-revealing David 'I delight in the way of
your testimonies as upon great wealth' and 'you have commanded justice,
your testimonies unto the ages; give me understanding and I will live
forever' and 'unto the ages' the prophetic voice has commanded us 'to keep
the testimonies of God and to live by them'
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The clergy are thus exhorted to embrace "gladly" the canonical constitutions just as
David embraced the paptupia of the law — a message significantly conveyed with Psalm
118, the classical Davidic meditation on the law. Further, characteristics of the Old
Testament are now transferred to canon law: they are eternal and they pertain to justice
and "life" — indeed, to eternal life ("I will live forever"). The effect is thus a quite blatant
and striking assimilation of canon law to the Old Testament law.

This assimilation is heightened in the next line, where the clergy are exhorted to
maintain the canons unchangeably®® "because the God-seeing Moses thus says 'it is not

m

possible to add anything to them nor to take anything away from them'. This citation is
from an even more legally-charged source, Deuteronomy, and is nothing other than
Moses' injunction to not add or take away from the law (Deut. 4:2; 12:32; the first,
especially, is in a preface-like position; cf. also Rev. 22:18-19). In Trullo 1 it had been
earlier applied only to doctrine, but here it is applied to the canons.

The climax of the section comes with the next Scriptural glosses, now from the
New Testament. Here 1 Peter 1:12 and Gal 1:9 — "'into which things angels long to
look' and 'if an angel should preach to you another gospel contrary to that which you

m

received, let him be anathema' — are cited. In their own contexts, these passages refer
to the Gospel message itself. Here they are made to refer to the canonical regulations.
The anathema reserved for those who preach a different gospel is now referred to those
who violate the canons. The canons have been assimilated even to the Gospel.

In the second section, marked by tout®v 0OV obTmG 6vtwv, the canon turns to its
listing of the canonical sources, which its authors "embrace to our bosom with
gladness". Yet again, however, this passage begins with a reference to Psalm 118:162,
again applied to the canons, now to gloss the "embracing" of the canonical tradition by
the council: "rejoicing in them as one who finds great spoil". Then follows a listing of
the elements of the corpus, but only in broad groups: Apostles, six ecumenical synods,
local synods, and fathers. (This is the first witness for the "Tarasian" order dividing
general and local councils.) The church, the canon makes very clear, adheres to these in
their completeness ("we hold fast to their commandment, complete and unshakable"),

"for,"— in another dramatic statement of the canonical sources' divine and spiritual

origins — "they [the sources] have all shone forth from one and the same spirit".

8 Gepaidovta kai dodhevta, unshaken and unmoved. A very rare pair that, curiously, also occurs in
Philo, Life of Moses, 2.14, precisely in the context of describing Moses as the ideal lawgiver and his laws
as eternal and unchangeable.
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Inspired by the "same" spirit, all of the traditional sources are authoritative, and all must
be adhered to in their integrity.

The canon concludes with a clever literary appropriation of a conciliar topos of
loyalty to tradition. Throughout the conciliar tradition, it is common to proclaim that

""" This is an

"as the fathers have condemned [such and such]... so we also condemn...'
important way in which the councils articulate their fidelity and continuity with
traditional teaching: the members of the councils are carefully locating their
pronouncements within the trajectory of traditional articulations of the faith. Here,
however, the canon creates a canonical version, by mimicking this formulation with
four most common canonical punishments: anathema, deposition, excommunication,
and "penance" (émitipna). Thus, the canon continues, "those whom they placed under
anathema, so we anathematize, and those under deposition, so we depose, and those
under excommunication, so we excommunicate, and those given over to penance, we
subject to the same penance". The council of II Nicaea, clearly, is entirely loyal to the
canonical tradition.

The canon then immediately concludes with a citation of Hebrews 13:5: "for 'let
your manner be free from love of money, content with what you have' [a@iAdpyvpog
yap 6 TpoOTog apkovevol Toic mapodotv] clearly proclaims the divine apostle Paul who
ascended to the third heaven and heard unutterable words". This point of this passage is
a little obscure, and even the 12" C Byzantine commentators seem unsure what to make
of'it. Zonaras' suggestion, that it is meant ("I think") to imply that the canons are not to
be added to, on the model of someone who is always grasping to add more money to his
store, is quite likely.® This reading is coherent with the earlier citations from
Deuteronomy, and the immediately proceeding professions of mimetic penal loyalty. It
is obviously not, however, intended as a categorical, doctrinal prohibition of firture
legislation: this canon is, it must be remembered, followed by 21 new canons. Instead,
it is a simple admonition to continued loyalty to the traditional corpus — no other corpus
is to be admitted, or any other irregular additions. In this, it sums up the canon nicely:
in accordance with Scripture, one is to be entirely "content" and loyal to that which has

been handed down. The canons must be maintained and adhered to in a fashion

8 For example, in Trullo 1; the 7ZLGreveals numerous instances, for example in ACO 1.1.7.66 orACO
4.1.2.9.

8 RP2.559; Balsamon simply copies Zonaras. Aristenos seems to paraphrase it in the same way,
although his meaning is not entirely clear. RP2.560.

109



appropriate to their identity, which — the message of the canon as a whole — is nothing

other than quasi-Scriptural.

7. Minor texts

A few more minor introductory structures may be noted within the corpus itself. Some
are little more than phrases in introductory sections of canons; others are more
substantial. A number witness to important elements of the broader Byzantine
conceptualization of canon law.

Within the conciliar literature, four sources possess formal introductory
structures. The most elaborate is the oldest, a synodal letter from the bishops at Gangra
to their brethren in Armenia. It includes both a section before the canons, and a closing
epilogue. The former details the circumstances of the synod, listing the problems that
provoked its disciplinary decisions (in a slightly different order than the canons that
address these problems). The list concludes with a significant summary of the
Eustathian's misbehaviour: "For each of them, since they went out from the
ecclesiastical canon [£€meldn 10D kavoévog Tod EkkAncilaotikod EENADeV], kept their own
individual laws [vopovg i014lovtag €oyev], for there was no common opinion among
them, but whatever each one conceived, this he added, to the slander [o1afoAn] of the
church and to his own harm". The flow of associations is notable: to fall away from the
general "ecclesiastical canon", here in the sense of "general rule of church order", is to
set up "laws" for oneself (although vopot here perhaps tends towards its sense as
"customary practices") and to fall into individualistic ideas, which in turn leads to
shame for the church and harm to oneself. Proper church order thus implies a unified
and common set of regulations, and violations of this end in both shame/accusing/
dishonouring of the church and personal harm.

Following the canons, the lengthy epilogue (tadta 8¢ ypdopev) clarifies the
council's position: the bishops are not condemning asceticism per se, simply its
excesses. One sentence is particularly notable for our purposes: the council is
condemning those who "are introducing novelties against both the scriptures and the
ecclesiastical canons". The pairing of "scriptures" and "ecclesiastical canons" is
significant: the two apparently constitute basic reference points for the question at hand,
separate but clearly complementary. (The use of the singular, generic "ecclesiastical
canon" in the preface, and the plural "ecclesiastical canons" here, is also notable; the

two usages are obviously interchangeable, or at least not mutually exclusive, even if
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neither is necessarily referring to concrete written regulations.® The "canon" implies
"canons". We will return to this in chapter three.). Finally, all errors are innovations:
kawvicpol. Right regulations are traditional. The whole phrase is echoed again in the
epilogue's concluding sentence: "and so, in summary, we pray that everything that has
been handed down from the divine Scriptures and the apostolic traditions be observed in
the holy church." Proper discipline — as expressed by the council in its canons — is above
all part of faithful adherence to Scriptural and Apostolic traditions.

The next introductory structure of the corpus, the letter prefacing Antioch, is
most immediately notable for its very strong rhetoric of harmony and unity, opovoia
and ocvpgovia, both common concepts in late Greco-Roman discourse of governance
and order.” The canons also clearly effect, and presume, harmony. Also prominent is
a sense of the Spirit/God's agency: the "grace and truth" of Jesus is thus the immediate
subject of the "correction" of matters in Antioch, binding the church together in unity
with harmony and concord "and a spirit of peace"; indeed, "in everything" correction
has been accomplished "by the assistance of the holy and peace-giving Spirit". The
council has thus gathered "believing in the grace of Christ and the Holy Spirit of peace,
that you yourselves [the letter's recipients] will also be of the same spirit [copmvevonte]
united to us in and present together with the Holy Spirit and thinking the same thing
with us... sealing and confirming that which has seemed correct to us by the concord of
the Holy Spirit". Canonical legislation is overwhelmingly a task of the Holy Spirit, both
in its formation and its acceptance.

The short tpocpwvnktikov of Constantinople, directed towards asking the
emperor's ratification of the bishops' canons, is perhaps most notable for a short gloss to
explain the purpose of the canons: vmép Tfig evta&iog TdV ékkinow®dv. The canons are
for the "good order" of the church. The concept of evta&ia is a completely
commonplace notion of Greco-Roman political discourse. Also of interest is the basic
subdivision of the council's work: first, the bishops explain, after "renewing harmony
with each other", they "ratified the faith" of Nicaea, and "anathematized heresies that
have appeared against it", and then, "in addition to these things...we defined the said
canons". Here again "faith" and "canons" appear held together as a pair as the two

fundamental tasks of a council — the former, of course, clearly precedent.

% ¢f. Ohme 1998,401.
% The latter most famously in N, 6pr; also, for example, N.132pr. On the former, especially, see
Schofield and Rowe 2000 passim.
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Carthage, a compilation of compilations, is quite sophisticated in its historical
composition.”’ Happily, it presents itself in the corpus rather simply, as a dossier of
material from the council of 419 treating the Apiarian affair at which are "read" two
series of canons, the first from the Apiarian council itself (1-33), and the second (34-
133) a compilation of earlier African councils, often separated by short introductory
acta extracts.”> The Apiarian acta themselves enclose these two "readings", before and
after.

As a composed/compiled whole, the most important "introductory" material is
the first two canons, extensions of the first set of Apiarian acta. Their content is simple
and unsurprising: the first confirms the Nicene creed and the Nicene canons, just read in
the proceeding acts; the second likewise confirms that the faith/creed "handed down" is
to be confessed, and "then", second, that "ecclesiastical order" is to be maintained.

They thus both cover, in a sense, the same ground as Trullo 1 and 2 — confirmation of
the faith and then canons — but in a very abbreviated form. Again "faith" and "canons"
are held together as a natural pair.

Finally, a last conciliar introductory structure, Chalcedon 1, as already noted, is
a short general confirmation canon: Tov¢ mapd T@V ayimv Tatépmy Kad  Ekaotnv
GVUVOO0V Axpl ToD VOV €KTEBEVTAG Kavovag Kpotelv edwkaumoapey. Its probable referent
has already been discussed. The usage of referring to the canons as "of the holy fathers"
1n synods is present here as well: the canons are always first and foremost productions
of "the fathers".

Within the patristic canons, four sources contain reasonably prominent
introductory structures: Cyril, Basil, Gregory of Nyssa, and Dionysius.

Cyril's letter to Domnus contain a brief and elegant introductory sentence that
comments upon the function of canonical order: "Each of our affairs, when properly
transacted according to canonical order, breeds for us no trouble and delivers us from
the ill-words [dvoenuia] of any, but rather procures for us praise [e0enpiag] from right-
thinking men". Here again the language of evta&io emerges, but also now closely
connected with shame/honour-type language: good canonical order brings edonuia, bad,

dvoenuia.

! See especially Cross 1961; the synoptic table in Fonti 1.2.194-196 is extremely helpful.

%2 The first series is prefaced at Fonti 1.2.214.1-6 by énetta 1o &v Taic ouvOd0IC THG APPUciic
vopoBembévta toig mapodot mempaypévolg evibépueva yivmokovtat. The second at 1.2.249.3-5 by
aveyvacoOnoav £t unv &v tantn T cuvoed® d1dPopot cHVodot TACNS THS TAV APP@V XDOPOG.
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The Basilian corpus contains three "framing" structures: a preface each to letters
188 and 199, and an epilogue, canon 84, the last canon in letter 217.

In both epistolary prefaces the most striking and central emphasis is teaching. In
the simple and short preface to letter 199 Basil commends Amphilochios' desire to learn
— especially as Amphilochios (as a bishop) has been entrusted with teaching (2.117.5-
16). The preface to 188 is more involved. Teaching is immediately the focus as well,
and now in the leading sentence, set in the (biblical) context of acquiring wisdom:
"Wisdom will be reckoned to the foolish person who asks questions" (Prov 17.28).
Amphilochios is asking a question in order to gain wisdom: canonical knowledge is a
matter of wisdom, which must be taught. Basil then notes he too becomes wiser in his
efforts to answer, "learning many things I do not know", ToALd @v ovk émictdpedo
dwaokopevol. Here Deferrari has deftly detected an important allusion to a saying of
Solon: ynpéokm & del moAd Sdaokdpevoc.” Consciously, or even unconsciously,
Basil is presenting himself and his work as an imitation of the great Athenian lawgiver —
and, more so, in precisely the aspect as a learning/ed lawgiver-sage. The basic theme of
lawgiving as wisdom learning/teaching is thus subtly, but very effectively, reinforced

The phrases moALd GV ok émotdpeba ddackopevot is not simply a rhetorical
flourish. It also introduces Basil's very real disposition in issuing his answers, revealed
in the next few lines. Basil is going to learn from Amphilochios' questions because he
himself will try to "remember" if ever he heard something of the "elders", and, if not, to
reason out to similar conclusions from what he has been taught. Basil's wisdom-
lawgiving activity is thus primarily about making recourse to the tradition, remembering
it, and then reasoning from that tradition when it is silent on particular questions. In
fact, Basil's canons do in fact read as conveying traditional regulations and
commentating on those regulations.”® Law is very much about remembering tradition,
and talking about tradition.

Gregory of Nyssa's canonical letter comprises one of the most sophisticated and
carefully structured elements of the Byzantine canonical tradition. It begins with a
significant introduction, the setting of which is dramatic: Pascha. Gregory begins by
noting that it is one aspect of Pascha that the church can "perceive the lawful and

canonical orkonomia [€vvouog e Kai kavovikn oikovopia] of those who have

% [ grow old ever learning many things". Deferrari 1926,7 n.1. The reference may be found in
collections of apophthegmata attributed to Solon as one of the "seven sages" (ed. Mullach 1860,219-235);
it may also be found (from the 7L G) cited in Plato Laches 189a, Plutarch Life of Solon31, and
elsewhere.

* Basil 1, 8,9, 13, 18, 21, 30, 34 etc.
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committed transgressions, so that every spiritual weakness that has occurred by some
sin may be healed". (Fonti2.203.16-20). He explains further that Pascha, as the feast of
the resurrection [dvdotaocic] of the fallen, is thus also the moment of the rectification
[&vopBwaig] of those who have sinned, when not only the new catechumens are
baptized, but penitents reconciled to the church: "those who through repentance and
turning from dead works return to the living road" and "are lead to the saving hope".
(204.10-19) In light of this, he continues, it is his task, to present a coherent and
systematic account of the weaknesses that lead to penance, and how they may be healed.

The canonical task is thus intimately presented as naturally intertwined with two
major discourses. The first is the central salvific discourse of Christianity itself: death
and resurrection, and particularly as mediated and experienced in the church's central
liturgical Paschal experience. The basic penal dynamic of the canons,
excommunication, is thus significantly glossed as nothing other than a movement from
death to life (...&moTpoiic dmd TdV vekpdV Epymv ig v {doav 600v...) (204.15-16).
Here the familiar themes and images of "life" and "road" re-appear. They are set for the
first time, however, explicitly within the context of the new Paschal life of the
resurrection. The penitential discipline of the church participates in the Paschal rhythm
of the church's life.

The second discourse is that of medicine and of the healing of the soul.
Developed at great length into the organizing scheme of the entire letter (discussed in
chapter four) it casts the canons as addressing the three fundamental types of spiritual
diseases: intellectual, the desirous, and the appetitive. The debt to ancient psychology is
obvious.

One of the oldest introductory element in the corpus is the epilogue to Dionysius
of Alexandria's canonical letters (Fontr2.14.3-18). Here again teaching is prominent,
although denied as part of a humility topos: Dionysius has responded to the questions
Basilides, setting forth his mind "not as a teacher but with much simplicity, as befitting
for us to converse with each other". Of course, Dionysius /4as been teaching Basilides.

This humility topos is nevertheless interesting, and highlights another theme — or
almost tonality — that runs through some of the introductory material. While Dionysius
is here teaching Basilides, the tone of the epistle as a whole does nevertheless suggest a

level of real bilateral conversation, or at least, of a fairly humble sharing of opinions.”

% Especially "tadto pevodv d¢ epovd kai supfoviedm mepi tovtmv ypaya at Fonti2.11.17-19; also
perhaps at 12.4.
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Dionysius is probably truly offering his opinion to his brother bishop, Basilides, who is
then exhorted to judge for himself, and write back should he consider another answer
better (14.11-15).

This "dialogical" sentiment — a sense that law is emerging out of a fairly polite
discussion — should probably be understood in the context of broader antique traditions
of philia, by which normativity and regulation tends to be stylized as a fairly polite
affair, focused on consensus, friendship and persuasion, not coercion.”® It is most
obvious and blatant in Dionysius, but it is also present elsewhere. In the letters in
Antioch and Gangra, for example, the bishops are "asking" their brother bishops to
adopt their canons. Another example is the almost "chatty" form of the parliamentary
process embedded in Serdica and parts of Carthage — Hess's dixit-placet form.”” The
bishops are (notionally) "talking around" the issues, and the canons read as such. Even
Basil and Gregory of Nyssa, although their writings are more obviously cast as answers
from superiors to inferiors, retain a sense of it: legislation emerges out of a discussion
between student and teacher, or father and son. Gregory of Nyssa's epilogue, in
particular, makes clear that his work is composed in a spirit of fraternal concern (Fonti
2.226.12-17: 310 10 d€lv T0Ig TOV AdEAPDV Emtdrypact teifecHol Katd omovdny).

This dialogical stylization of legislation is much less evident elsewhere in the
tradition, but it is not entirely absent. A highly sublimated form of it may be recognized
in the subscription lists.”® In these lists, every bishop individually attaches his name to
the council's acta, sometimes adding his own statement of assent. The canons are thus
framed as emerging very much as a communal effort, and having garnered widespread
support (whatever the reality). The effect of these lists is quite powerful, fully
appreciated only when one flips through page after page of them in the manuscripts,
marveling at both the amount of time such lists must have taken to create, and copy. It
may also be noted that these lists serve to realize the "patristic" mode of referring to

conciliar canons: the canons do seem to emerge from the fathers of the council.

% See Brown 1992,35-70, and the references above on Plato's concept of the prooimion (n 5). On
consensus in the early church, Hess 2002,29-33. In light of these close connections between law, moral
suasion, and consensus, Hess' tendency to oppose the first to the latter two (79-81, 89), part of his
narrative of the "legalization" of canon law, is not convincing.

°7 Hess 2002,24-29; he closely connects it with the concept of consensus at 72-74.

% In the extant manuscripts, however, the only substantial list to be found is that attached (sometimes) to
Trullo. See Ohme 1990. Carthage also sometimes contains a short list (Fon# 1.2.407-410). Earlier, they
were more common, as Balsamon notes (RP2.300-301), and as translations in older Syrian and Latin
manuscripts indicate. For these last, see the C/avis entries in chapter 1, n. 33.
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Even more abstractly, a kind of dialogue is also present in the pervasive
discourse of tradition: a dialogue with the dead. This is a discourse that will be
explored in greater depth next chapter, but already we can see that even Trullo and II
Nicaea, self-consciously authoritative ecumenical councils, must speak out of and with
reference to the "fathers" of the past, and indeed, must emphatically profess their loyalty
to the past in their introductory canons. Deference to tradition is, as we have seen, a
theme of many of the texts examined above. It is also possible to read this deference as
a form of persuasion: the constant professions of faithfulness to the past evince a need
to persuade, and appeals to tradition function to reassure and convince the reader of the
legitimacy of the legislation. This persuasive effect is best appreciated in comparison to
modern modalities of legislation, where there is little evidence that law-writers feel they
must persuade their readers of their legitimacy in any way. Their authority and
legitimacy is grounded not in an ongoing conversation with the past but the formally

and absolutely defined powers of their office/institution.

B. Central Themes, Priorities, Problems
1. An Initial Problem: "rhetoric"

Taken as a whole, the Byzantine introductory material sets the canons into a
complex and rich matrix of images, concepts and associations. At times bewildering,
these images and concepts nevertheless coalesce around a number of central themes and
ideas that are deeply revealing of the legal imagination whence they emerge.

The most immediately striking aspect of these texts, however, is not a specific
theme or idea, but instead their general style and tone. Whereas crisp and precise
conceptual prose might be expected of a modern code or legal introduction — certainly
modern Orthodox canonical manuals read this way — the Byzantine introductions are
extraordinarily ornate, allusive and imagistic, sometimes to the point of obscurity. This
is particularly true of the doctrinal sections of the formal prologues, where the nature of
church law is most directly addressed.

This "rhetorical" orientation of the introductions is hardly surprising within the
broader context of late antique and Byzantine literature. But whereas in theological,
epistolary, historical or philosophical texts we might expect and understand such a
mode of writing, in legal literature it is somehow more disconcerting. Yet even in legal

literature the rhetoricization of law is one of the stock "vulgar" characteristics of late
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antique and later legislation — and no where is it more pronounced than in the legal
prooimia.”

This oddly rhetorical style makes it exceedingly difficult for modern scholarship
to read these introductions as seriously expository of legal realities. Indeed, in the
literature, such introductions tend to be consigned to merely subsidiary propagandistic
or symbolic functions, important in themselves, but somehow extrinsic to real legal
concerns. These texts are thus easily explored as "mirrors" of imperial ideology, or of
changes in political structures (mainly as part of the legitimization and enforcement of
new structures), or of Byzantine culture generally — but, strangely enough, not as
mirrors of the law itself'®™ In other words, rarely does anyone asks what it might mean
for the nature of a legal system, on a theoretical level, to be so highly invested in such a

literary form of self-fashioning.'"’

Instead, the "law itself" is always assumed to be a
constant modern-like technical-formalist reality underlying this rhetorical "decoration",
and perhaps manipulated by it. This outer layer of literary fluff is, at best, to be mined
for bits and pieces of "real" legal doctrine that might be buried within — as if the
introductions really mean to be speaking like the introductions to modern statutes, but
just happen to be constrained by the (decadent) rhetorical mores of Byzantine culture.

It is, however, preferable to allow that in these introductions the Byzantines
might have been doing exactly what they wanted to be doing: framing and locating legal
normativity in an intentionally ornate, literary manner, i.e. "rhetorically".

If this perspective is adopted, one of the most basic and curious characteristics of
these introductions — perversely enough — suddenly becomes their /ack of interest in
clear conceptual formulation of canonical jurisprudential "introduction" at all.

Sustained and clear theoretical articulation of fundamental legal distinctions, categories,
or doctrines simply does not seem to be a priority.

It is in fact exceptionally difficult to identify even one clearly and definitively
expressed legal concept, distinction or principle in these introductions. With a little
effort, it is possible to distill — to "mine" — something of a source theory: legislative

authority is formally conciliar, canonical legislation is to be authentic, validity may be

% See the references in Introduction nn. 27, 28, especially Ries 1983 and Pieler 1978; also Corcoran
1996,3-4; Fogen 1995; Honig 1960; Hunger 1964; Lanata 1989; Voss 1982.

1% This is broadly true, I would suggest, of the studies of Fogen 1995, Honig 1960, Hunger 1964, and
Ries 1983. This is part of a much broader tendency to see any complex literary fashioning of legal texts
as a de-legalizing of these texts. See also Honig 1960,39-40 on the earlier work of E. Vernay.

190 Again, Stroux 1949 is to some extent an exception (and following him Honig 1960, see esp. at 40-41),
but these treatments tend to be focused on the doctrinal influence of fairly specific rhetorical concepts and
techniques, and not the texture of the system as a whole.
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universal or regional, and a vague hierarchy of sources may be discerned (councils, then
fathers). Other quasi-technical legal or legal-like concepts also appear: the distinction
between the "letter" and "mind" of the law (in t& pév odpata 37),' or the idea of
ratification (e.g. kvpo- vocabulary in Trullo 2). But all of these ideas are mostly
occasional and vague, not pursued in any length or sophistication, and appear almost in
passing: it is certainly not a primary concern of the tradition to provide a clear,
consistent exposition of the sources of law, '®* or the criteria for formal validity, or the
nature of legal interpretation.

Instead of sustained formal legal-doctrinal exposition, the energies of the
introductions seem to be directed elsewhere, towards a much looser, much more ornate
and literary presentation of the law.

This immediately raises the thorny legal-theoretical question of what might be
gained by the framing and locating normativity in such an ornate, literary manner.

The answer may be very simple. This "rhetorical" or, better, literary mode of
presentation is very good at doing exactly one thing: embedding or enmeshing
normativity in broader narratives. Although anathema to modern formalist instincts,
this embedding of the law within a fluid, polyvalent literary framework is perhaps the
single most obvious and central dynamic of the introductions. The literary fashioning of
law consciously places the emphasis on connectivity with multiple contexts, and keeps
the normative processes firmly anchored in, and in a sense subordinate to, a broader,
more generalized set of values and world-view. Law becomes, in effect, one more
aspect of broader narratives of the right and wrong, of justice and injustice — and indeed,
of ancient literary paideia generally. It has sometimes been remarked that the tendency
in antiquity is to transform almost all realms of knowledge into a subset operation of
general literary learning'®* — it seems that law is no different.

The results are conceptually messy, but in a world view which may place more
emphasis on cultural and educational control of behaviour than rule-control,
understandable, and probably effective.'”® Certainly this tendency points towards an
overall legal-theoretical orientation favouring the resolution of disputes and the

maintenance of order via substantively equitable solutions and negotiations — i.e. as in

192 This is, of course, a very general rhetorical and philosophical concept; see Stroux 1949;
Triantaphyllopoulos 1985,23-24.

19 Certainly nothing contradicts Stolte's judgment that "the Byzantines never reached a fixed theory of
legal sources" Stolte 1991b,545 n. 5; see also Stolte 1991a and Burgmann 2003,252 n. 13.

1% See especially Marrou 1948 passim., but also, for example, Brown 1992, Carney 1971,91, Morgan
1998,94-95.

105 See Brown 1992; Lendon 1997.
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Weber's "substantive rational" systems, where the truly just solution to every problem is
sought — and not via formally correct techniques, doctrines and procedures that produce
"legally" or conceptually correct solutions — i.e. Weber's "formal rational" systems. '
In such a substantive system, the critical problem is not legal-conceptual coherence or
consistent application of legal language, techniques and doctrines, but maintaining
consensus around the broad metaphysical narratives of justice that must be constantly
invoked to demonstrate a given judgment is "just". For such systems the primary focus
must thus necessarily be the constant embedding of legal discourse in these narratives of
substantive justice — this is a finctional requirement for the system. And this is
precisely what the Byzantine introductions seem to be doing. Clear concepts and bare
rule-content may well exist in this world — as they do in Byzantine canon law — but they
are not the primary concern of legal exposition.

The rhetorical character of the introductions should not therefore be considered
extrinsic to their legal substance, but an essential element of it, and indeed a critically
important guide to the nature of Byzantine canon law. The legal "message" of the
introductions is precisely that law gua law is supposed to be rhetorically framed, that is
carefully embedded in broader value narratives — and indeed, it must be.

Finally, we must not overlook a further, rather unintuitive implication of this
literary stylization: law is supposed to be beautiful.'”” Although the tortuous periods of
Scholastikos or the Trullan [Ipoc@wvntikdg may no longer seem as elegant as they once
did, the intention is undoubtedly to fix the canons in a suitably aesthetic setting.'®® This
further emphasizes the belief that law not be considered as a "plain" and technical
formalist mechanism of rules, but as part of a much broader cultural discourse where it
is essential that good ordering and aesthetic expression be connected. We may also
remark that what would seem to be the most fundamental concepts in the introductions
— those pertaining to the very nature of canon law, set at the beginning of the prologues
in the "doctrinal" sections — are generally the most ornamented and "beautiful". As odd
as it may seem, in this world, the greater the content, the greater the rhetorical

stylization.

1% Weber 1925,224-256 et passim.

197 See Tanta on the laws in the Digest coming to a novam pulchritudinem (liv.11), or Deo Auctore on the
Digest. ...oportet eam pulcherrimo opere extruere... (x1vii.12); cf. Pieler 1978,351-362 ("Rechtliteratur als
Kunstform?").

1% In this connection it is interesting that Beneshevich reports a number of scholia that are directed to
pointing out aesthetically pleasing constructions in the canon. Shornik 145 n.2.
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2. Embedding the canons: fundamental contexts and referents

The Byzantine introductory tradition is best conceived as an attempt to locate the
canonical endeavour within a number of significant contexts and narratives. As already
suggested, one of the most significant aspects of this process is that the introduction
contain very little that is narrowly technical or specialized, legally or otherwise. Most
of these contexts, images and motifs invoked are instead quite commonplace. The few
semi-technical legal terms and concepts that are present (aside from the kvpo-
vocabulary, and references to "word" and "mind" of texts mentioned above, we might
also note the semi-technical "referring" language of dvapépw in Constantinople and
Antioch'”) are assumed to be well known, and probably were by anyone capable of
reading these texts in the first place — they are certainly not dwelt upon. In no way,
then, are the introductions primarily inducting the reader into a specialized and
proprietary technical world. Rather the movement of the introductions is towards the
general and well-known. Canon law is being written nfo a common code of Greco-
Roman and Christian learning — not out of it, and into its own proprietary world. To
understand canon law is to be versed in a wide array of cultural associations and
allusions, not in a specialized realm of technical doctrine.

The single most prominent agenda of the introductions is the location of the
canons within the Christian "story" of salvation. As noted, this is most explicitly
developed in Trullo, but also evident in the o1 tod peydiov 6god and also Gregory of
Nyssa. The canons become an instrument in the unfolding the great Paschal drama of
salvation, of which the main players are God, Christ, the spirit, the devil, and the saints.
As such, the canons have a cosmic significance, whose horizons easily open up onto the
next world — as evident, for example, in the Apostolic epilogue, but also in & pév
oopata, if here in a highly Platonized form.

In IT Nicaea 1 the canons become woven so deeply into the Christian "story" that
they emerge as quasi-scriptural in themselves: the canons can be cast as the OT law or
even the NT "law", the Gospel. II Nicaea 1, however, is only the acme of a much
broader tendency of locating the canons firmly in a Scriptural literary matrix. Its
simplest form is the appropriation of a number of obviously Scriptural images: for

example, the Good Shepherd, the language of the "royal way", and even the constant

1% The term dvogopd. is often a translation for suggestio, or relatio an official report or petition to the
imperial chancery. Its use in these canons is somewhat looser.
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references to the canons/law being about "life", a common OT theme. "'’

Even very
early in the tradition canonical material or actions can even be glossed directly by
Scripture: the image of the canons as the "knife of Spirit" in oi ToD peydiov Oeod is an
excellent example. Scripture and the canons clearly form a continuous trajectory of
salvation and ordering, the latter rooted in the former, but nonetheless of very similar
substance and function.

Similar in effect is the tendency of casting the canons as first and foremost an
Apostolic project which is then continued imitatively by the fathers. The first line of oi
0D peydrov Beod is perhaps the most explicit articulation of this idea, but the idea in
Trullo of "each generation" continuing the battle with the devil, or the tendency of
speaking about the canons as prototypically "of the Apostles and fathers", coveys the
same idea: the canons are always an Apostolic-then-patristic endeavour. From the 6™ C
onwards, this concept is realized in the shape of the corpus itself, when the Apostles
literally head canonical legislation, and thus becomes part of the physical architecture of
the system as a whole.

Not surprisingly, the canons become easily cast as divine. Although we did not
remark it closely above, this is most obvious in patterns of sacral epithets. The canons
are thus Oeiot vopot in oi 1od peydrov Beod (4.18), Beiot Kavove in gig d0Eav Beod
(Heimbach 1838,208.3), iepoi Beopoi in ta pev copata (12), iepot kavoveg in Trullo
(52.108.1 and Trullo 2), Bsior kavoveg in 11 Nicaea 1, and both igpoi kavoveg and
tepoloyiat in 6 pe&v mapmv Tpdroyog (27-28). Very characteristic of the civil laws as
well, these epithets become virtually formulaic by Trullo, whereafter they occur by
default.'"!

Equally evident is the implied deification of the canons in their divine and
spiritual origin: they are defined directly as a "gift from God" in td pév couara, the
Holy Spirit himself has authored, or at least co-authored, them in oi tod peydiov 6god
and Antioch (in the former "divine grace" also plays a role), and in II Nicaea 1 they all
shine straight from "the same Spirit". Their salvific end, already mentioned, also leaves
little doubt about their numinous character. In this too the canons are stepping into a

very common, and increasingly pronounced late antique and Byzantine pattern of

"% For examples of this last, Deut. 4:1 or 5:33.

" For examples from the secular legislation, see Enf3lin 1943,73-74; cf. Wenger 1942,98-100 with
examples from Justinian of both laws and canons as "sacred". In the canons, see for example Trullo 26,
33; II Nicaea 10, 11; Protodeutera 10, 11. Earlier, Cyril 1.
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casting law and legislation as essentially divine and heaven-sent.''? Hess is quite wrong
to see a diminution in this idea during and after the 5" C; it remains constant and, if
anything, in the Byzantine tradition, especially in Trullo and II Nicaea, increases.' "
Sohm was well aware of this important first-millennium dynamic.'"

This divine and salvific nature of the canons is nuanced in one important way: a
consistent pattern emerges of joining and assimilating, yet simultaneously
subordinating, the canons to faith or Scripture. This double pattern of
"faith/Scripture/doctrine and #hen the canons" is never a clear conceptual doctrine or

15) but it

distinction (cf. the later distinction between 7us sacrum and ius humanum
nevertheless emerges as a recurring theme in the introductions, a fundamental fold in
the fabric of the tradition. Important examples include the Nicene prefacing, the
division of conciliar work in Constantinople, the pairing of Trullo 1 and 2, and the
assimilation of the canons to Scripture in II Nicaea 1. Indeed, it represents the canons'
fundamental self-situation within the tradition: the canons are always together with
Scripture/faith, with a similar goal and function, and assimilated to them, but
nevertheless following them, and never totally identified with them.''® The distinction
and relationship between 6ewpnrikd and mpaktikd in later Platonic philosophy is likely

a critical context for this distinction.'"”

"2 On the immense issue of the sacrality of laws and the legislative process in Greco-Roman legal and
political thinking, and its connection with the idea of a quasi-divine legislator, Dvornik 1966 remains the
richest and broadest resource; see also Harris and Wood 1993,147-148; Hunger 1964,49-81; Kleinknecht
and Gutbrod,1967,1025-1035; Ries 1983,120-121, 221-222; Scharf 1959,68-70. On the ever-increasing
dominance of the divine-origin of law in Byzantium — to the point that the emperor himself seems to
become eclipsed as a real source of law — see especially Fogen 1987 and Lokin 1994. This may be viewed
as the legal consequence of the increasing 4™ C representation of imperial power as a semi-divine
institution, mediating between heaven and earth — itself and old Platonic and Hellenistic theme (God, of
course, being the measure of the political order: Laws 716c); see the references above in the Introduction,
n. 50. For ancient near-eastern precedents, see the short summary with further references in Raaflaub
2000,50-57. These concepts are, of course, present in the CJC prolegomena; see the famous dedication of
Tanta (in nomine domini dei nostri ithesu christi’) or its blunt ascription to heavenly authorship ( 7anta
pr); also Deo auctore 5 in which cumque haec materia [for the Digesf] summa numinis liberalitate
collecta firerit), and its conclusion, at 14, in which the Digestis deique omnipotentis providentiae
argumentum. A classical example of the emperor as divine legislator is C7/ Gesta 3 where copies of the
code are received from the emperor manu divina. See EnBlin 7bid. for further, similar examples.

'3 Hess 2002,76-77, contra Sieben; here too Hess is over-anticipating a much later medieval western
narrative, in this case the separation of law from theology and morality, and of a clear doctrinal
distinction in canon law between the 7us sacrum and the jus humanum.

"% Sohm 1923,2.68-77

115 Sohm 1923,2.85-108, and so Afanasiev 1936,55-57 and Patsavos (Kapsanis) 1999,186, rightly view
this distinction as a rather odd development; divinity is virtually a constitutive characteristic of ancient
church law.

"¢ For such pairings in the Justinianic legislation, see Wenger 1942,125-129.

17 See especially O'Meara 2003, particularly with his emphasis on both aspects as part of the ascent to
Oewpia, and the notion of a constant ascending-descending interplay between the two in this process.
Neither an absolutely clear distinction between the two, nor a total assimilation, ever seems possible —
very much as in the relationship between Scripture/faith and the canons in the Byzantine canonical
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Another omnipresent discourse in the canons is the tendency to view human
organization and order in overwhelmingly moral terms, and particularly moral-
psychological terms. With deep roots in the Greek vision of law as a pedagogue to
virtue, law becomes so overwhelming intertwined with virtue and morality that to
attempt to separate "law" and "morality" in this tradition is almost ludicrous: the two are

"8 Thus the practical effect and function of the

clearly, and intentionally, held together.
canons is repeatedly expressed primarily in moral and psychological terms of, for
example, "rectifying the life and manner of each" (ol Tod peydiov Beod 4.18-19), of
providing a "canon" of a "pious way of living" (t& peév copoata 14), of leading the soul
upwards to true good (z6id. 6), and above all — especially, but not exclusively, in oi T0D
peyaiov 0eod, Trullo and Gregory of Nyssa — of curing and aiding the passions: Tpog
yoydv Bepomeiav kol iotpeiav wabdv (Trullo 2). This last medical imagery, an
important subset, culminates in Gregory of Nyssa, whose concern to heal "every
spiritual sickness" leads him to compose a lengthy treatise on penance as medicine of
the soul. This medical theme too has a well established ancient pedigree as a legal
association.'"”

Related to this vision of the canons addressing and healing the moral failings of
its subjects is also the constant emphasis on the canons as oriented towards "life": the
canons lead one, for example, "to a greater and higher...life" (Trullo 52.5-7), and are
able to provide moAAnv deérelav...t® Pl (ta pev copata 21). The canons speak to

. . . . 12
human existence in a very broad sense — life itself.'*’

literature. See also Neschke 1995. I strongly suspect that this schema is much more historically useful for
understanding the interplay of faith/praxis, belief/discipline, or even the divine/human, in the ancient
canonical tradition than the much more commonly encountered recourses to Christological analogies (the
church as having a "divine-human" nature) or the interplay of the (medieval!) disciplines of theology and
canon law.

"8 When Plato asserts that the only aim of the proper legislator is complete virtue (Laws 705d-¢, also
630c), he sums up much of the tradition. On this ubiquitous ancient, and especially Greek, tendency to
merge law, politics and morality/values — and generally to assimilate the first two to the last — see for
example Balot 2006,11-14; Barker 1925,352-353; Cohen 1995,35-59; Dagron 1994,30-35; Dvornik 1966;
Jones 1956,12-16; Schoefield and Rowe 2000 (passim); Gagarin (on Plato, in particular) 2002,216;
Troianos 1992,331-333. See also the Introduction, n. 52, 54. We may of course cite also Digest 1.1: ius
est ars boni et aequr, it is the art of the good and the fair. The tendency of Hess 2002,80-85 to oppose
morality and legality is not helpful.

"% Law, government and medicine are closely woven together in Greco-Roman thought. It is a
particularly strong association in Platonic thought (e.g. Laws 719e; the Republic largely casts law and
government as therapy of the city/soul); see Dvornik 1966 (especially the references to king as physician
at 960); Hunger 1964,103-109; 123-130; Lanata 1984,1989a; O'Meara 2003,107-110.

120 Cf. the idea of obeying the commands of the law "that you may live" in, for example, Deut. 4:1 or
5:33, or the law as a magisterium vitae in CTh Gesta 4, or laws addressing 10 moAbtpomov Tii¢ 10D Piov
Kataotdoewg in Leo's Prooimion to his novels (Noailles and Dain 1944,5).
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Also far reaching is the persistent association of canon law with teaching. This
is also a major association for law in Greek literature, and closely related to the idea of
law as the moral correction of the "life" of the body-politic.'*' Law is essentially a
realization of, and aimed at, the constant (moral) re-education of society. Lawlessness in
Trullo is thus, for example, about ignorance and "forgetting" of virtue (52.7-15) that
must be corrected through the luminaries and teachers of the church (49.6-8). Law itself
is even defined as a "useful teaching" (ypnot 61dackorio — ta pev copato 16-17) and
a number of the Apostolic Epitome sections are titled "teaching of.."; and of course
Basil presents himself as above all teaching — and so being taught.

Numerous other more specific images and concepts also anchor the canons
firmly within broader late antique legal-political discourses. The canons are thus
concerned with co@ia, gvta&ia, coppmvia, opovola, and the ppovipov. Here we may
also count the occasional emergence of honour/shame language, as well as the
Amtsweisungen-like progression of the Apostolic Epitome. Broadly, in fact, the
conceptualization of the law in shepherd and "way" imagery, and, as noted, even divine,
may all be read as recognizable and quite regular elements of the symbolic and
linguistic world of Greco-Roman legal-political ideology.'**

In short, the canons are deeply embedded in a rich and overlapping network of
narratives and images from Scripture, Greco-Roman philosophy and ancient law: far
from emerging as a carefully defined and demarcated, possibly "autonomous" realm of
normativity, the canons are glossed and assimilated into a huge array of cultural
referents. The instinct is in fact to link and to connect to as many relevant contexts as

possible.

3. One special context: the civil law
A critical question of much modern scholarship is how Byzantine canon law
negotiated its identity with Roman civil law. This question was perhaps not quite so

pressing for the Byzantines themselves. Trullo and II Nicaea 1, for example, are

2! The association of law and teaching and gaining (true) knowledge is profound in ancient Greco-
Roman thinking; see (again) CTh Gesta4 on the law as a magisterium vitae, or Plutarch's Lycurgus
"attaching the whole task of legislation to education" (Life of Lycurgus 13; ed. Lindskog and Zieler
1957). For Plato and Aristotle law and politics is virtually an extended program of self- and city
education: law both is and assumes education. On this immense theme, see the references in n. 118 above;
also Brown 1992, 35-70; Jones 1956,5-8; Romilly 1971,227-250; Ries 1983,104-126; Too 2001; cf. also
Dvornik 1966 on mimesis, and especially rulers providing an example for imitation (citations at 963).

122 For all these images and terms, see broadly Barker 1925, Dvornik 1966, Hunger 1964, Ries 1983,
Schoefield and Rowe 2000.
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arguably more interested in establishing the canons' identity vis-a-vis the Scriptural law
than the civil (a concern, incidentally, shared by contemporary Byzantine secular
prologues, and not, therefore, a substantive point of contrast with the secular law!).

Nevertheless, this problem is not altogether ignored in our texts. Indeed, in the
earliest extant prologue, oi tod peyddov 6eo?, the civil law emerges almost immediately
as a foil for understanding and defining the nature of church law. The topic may be read
as very obliquely broached in td pév copata as well. In both cases, however, this
negotiation is very nuanced and subtle, and does not permit reduction to simple
doctrines or clear principles. It is, indeed, a prime illustration of the textures of this
very conceptually "messy", literary-rhetorical approach to shaping and imagining law.

The ambiguities of this negotiation are immediately evident in oi Tod peydiov
0g0D. On the one hand, the prologue begins with an apparently strong and clear point of
distinction: penology. According to Scholastikos, the civil laws seek to harm, while the
canon law seeks to protect, guide and heal, and in this the church leaders are above
acting as "good shepherds".

A little later we also encounter another explicit distinction: the fathers did not
decree "political" or civil laws but "divine": vopovg tivag kol Kavovag o ToMTikoHg
aAAa Belovg... E€€0evTo.

These distinctions, however, within the broader context of Greco-Roman
political-legal discourse, ring a little hollow. First, late antique civil law — and at least
the Greek civil-legal philosophical tradition — may easily speak of itself as protecting,
guiding and healing: both medical and shepherd imagery are not especially foreign to
it.'"> Scholastikos is thus in a sense distinguishing canon law from civil law with a pool
of common "secular" legal images.

The use of "divine" as, apparently, a point of distinction from the "secular" laws
is also strangely ambiguous. As noted, referring to laws as divine is an entirely normal
convention of late antique civil law.'** Indeed, the constant epithetizing of the canons
as "divine" might elsewhere be understood as precisely a means of assimilating church
law to civil legislation. Here too, then, the canons are being distinguished from the civil
laws, but with common "secular" legal concepts — even if this one does not sound so

today.

123 See nn. 119, 122.
24 Seen. 111.
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It is likewise curious that in the phrase cited above, vopot and kavédveg are used
synonymously. This is also true later in the prologue (4.21), and in Title 48, where the
canons are clearly referred to as vopot. Despite the fact that kavov is already a
reasonably technical term for church rules in the 6" C, and the term itself could be used
to distinguish the ecclesial and secular laws — and elsewhere often is (see chapter three)
— the two terms here form a hendiadys. The two types of laws are distinguished solely
on the (ambiguous) basis of 6¢ilog.

Another level of ambiguity emerges in the fact that this "divine" church law is
immediately glossed by an allusion to a stock legal definition: vopovg tivag Kai Kavovag
00 TOATIKOVG AAAG Ociovg Tepi TV TpakTé®V Kai N mpoaktémv £EE0evto. Although
applied here to "non-secular" divine laws, this is an absolutely conventional secular-
legal "definition". Its application to church legislation is thus an important example of
legal-theoretical appropriation, and clearly locates canonical norms within the normal
parameters of Greco-Roman legal thought. Here, however, even another layer of
ambiguity emerges — for us at least — as this definition is not exactly a proprietary
technical or juristic legal definition in the modern sense: it is general philosophical
definition in its original form, and quite moral in tone. So the "divine" ecclesial laws
are being defined by a secular-legal definition, but by one much broader than any
modern secular legal definition. It is not, therefore, assimilating canon law to any
secular law as we tend to know it.

In sum — if one is ready for it — the canonical legislation is being distinguished
from secular legislation with secular legal images, defined as non-secular by a common
"non-legal" secular-legal definition, and being identified as non-secular with a common
secular legal epithet that does not sound secular today — while being referred to with
secular-legal terminology!

A similar ambiguity may be found in the appropriation of the Demosthenic
definition of law in Td pév copata. Here it is again striking that a common secular-
legal definition of law is immediately and easily applied to the canons. At the same
time, however, the definition is rhetorical in origin, and extends far beyond the scope of
any modern technical-legal, juristic definition of the "legal"; by modern standards, it is
hardly "legal" at all. At the very moment of its appropriation it is, in any case, bleached
of its most secular-legal content, and turned into something more proprietary. The
dynamic of this appropriation is thus very similar to that in oi T0d peydAov Beod: one

easily reaches for commonplace, secular-legal concepts and images to define the
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canons, but the canons are actively distinguished from the secular law in this very act of
appropriation — and the definition and images are not particularly "legal" by modern
standards in any case.

It is thus very difficult to formulate a clear, coherent legal-doctrinal description
of the relationship between the civil and ecclesiastical laws from these prologues, and
particularly one that is meaningful today. The complex interweaving and stacking of
philosophical and legal associations simply does not permit it — and obviously reveals
little interest in such a definition, and even in such a way of thinking. The best that can
be said is that both prologues broadly locate church law within the general Greco-
Roman discourse and symbolic world of law. At the same time, though, both are keen
to point out particularities in origin, function and ultimate goal vis-a-vis certain aspects
of secular (Roman) civil law: different penology; a difference, apparently, in the type or
degree of "divinity"; and perhaps a more eschatological, moral, medical and pastoral
orientation. In all of this the church law does not emerge as an entirely different type of
normativity than secular law: both are properly (ancient, non-positivist, non-juristic)
"law". But church law certainly does not emerge as a direct, technical imitation of
secular Roman law either — and certainly not of any type of secular legality we might

recognize today.

4. Sources and legislation

Of the more conventional legal-introductory preoccupations present in the Byzantine
introductions, assessment and delineation of the canonical sources is the most
prominent. This naturally involves reflections, direct and indirect, on the nature of valid
rule-recognition and of the process of canonical legislation generally.

As already noted, some of this reflection approximates the contours of modern
source theory. Sources may be weighed in terms of origins and scope (local/universal),
authenticity, and harmony of content (i.e. of patristic material with conciliar). A
tendency to arrange the sources in a hierarchy is also evident: apostles, councils, fathers.
There is further an obvious concern for listing and delineating the canonical sources —
i.e. for marking the limits of the valid rule-world.

Likewise, a process of legislation is clearly presumed that is both ongoing and
even more or less instrumental (in the sense of laws conceived as a means of addressing
specific problems that arise), suggesting a modern-like positivism. Thus in oi tod

peyaiov Beod legislation is depicted as emerging at many different times, for different
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reasons, to address different problems: ¢ dnyjtel Td kot YpdvoLS dvapuopeva. (4.20-
24). This sentiment is echoed in ta pev copota (15-16), and especially 6 pev Tapav:
many new problems arise "in life" (dAla te Kot TOV Blov 00K OAiya Evemyumoe) and
synods are convened to address them (8-9). It is perhaps most strikingly, if a little
obliquely, expressed in Trullo where Christ is portrayed as raising up "in each
generation" (Ko’ €ékdotnv ...yevedv) champions to wage war against the devil, to
shepherd the flock, and teach the wayward (104.3-105.12): i.e. Christ constantly raises
up leaders to guide the church, such as the canon-writing fathers at Trullo. Conciliar
legislation is a constant, expected, and normal aspect of church law.

These similarities are nevertheless deceptive. The overall picture painted by the
introductions remains quite foreign to modern legislative sensibilities. Far from
constituting simple mundane instruments of a competent formal legislative authority
and created to enact policy, the canons are ultimately a highly numinous reality,
authored by the Holy Spirit, and directly following from the Apostles. Thus the canons
continue to issue above all from the "the fathers", an important and loaded concept:
these are the traditional charismatic, spiritual successors of the Apostles, guardians and
transmitters of the faith, and whose role is highly embedded — quite obviously in Trullo
— in broader Christian narratives of salvation. Thus, while the modern positivist-like
concept of a formally defined legislative organ (the council) regularly meeting to issue
valid legislation is present, it is not, as it were, the central point: positive legislators
really only emerges inasmuch as they can be glossed as divine and numinous, which is
the real emphasis of the introductions. In effect laws in this world are really become
laws not through the exercise of formal authority but through their substantive reality
and recognition as divine and salvific. "Making law" is thus only quite secondarily a
mundane, technical process of following valid forms. It is much more obviously the
bringing to expression and realization certain metaphysical narratives of healing,
teaching, saving, guiding, etc. In this respect Sohm quite correctly understood
legislation in the pre-medieval church as fundamentally a "charismatic" process.'>

This charismatic aspect of lawgiving emerges above all in the casting of the
legislative processes as a highly traditional task, and it is in this traditionalism that the
dissonance with modern positivism becomes especially pronounced. In this world, law
is "validated" and legislative authority established by locating themselves in relation to

past authorities. The introductions are thus oddly deferential and backwards-looking:

125 Sohm 1923,2.63-86 et passim
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they stress remembering law, receiving it from the past, gathering it, confirming it, and
pledging one's loyalty to it. As we have already noted in chapter one, there is little
expression of categorical, absolute sovereign authority overthe laws, for one does not
impute or "grant" authority, validity or "force" to the traditional law as much as
recognize and affirm the authority, validity and force that they already have — and then
derive one's own authority therefrom. The best illustrations of this dynamic are Trullo 2
and II Nicaea 1: precisely as the moment of the exercise of one's "sovereign legislative
authority" — in creating new laws — one is most concerned to carefully pledge one's
adherence and allegiance to the received law as a sacral whole, and to forbid any
tampering or modification of it. One must firmly place one's texts in a traditional
trajectory. Similarly, 6 pév mapav is very concerned to note that its additions happily
follow on the work of his predecessors: they are entirely coherent with what has gone
before. Even the curious defensiveness of Scholastikos suggests that merely
rearranging and thematizing the corpus might appear a little risqué: the established
tradition must never be violated.

This traditionalism never entails the casting of the text as completely ossified.
One can clearly always add newer material on top of the older; or clarify, even slightly
modify the shape of the corpus and slightly clean-up around its edges (e.g. in separating
out the "local" from the "universal" councils, or in making judgments on Cyprian, or the
Apostolic constitutions); or express some formal evaluation of new elements (e.g. &
pev copata on Carthage); or produce thematic indices. But all of this is done very
guardedly, with constant pledges of faithfulness to tradition and affirmations of the
substantive coherence of the new legislation, and, critically — as we would expect from
chapter one — with virtually no real expressions of modification of the established
material. One always seems to come to the conclusion of Chalcedon 1: "we have judged
it right that the canons of the fathers in each synod until now are in force".

In short, the law does not emerge in these introductions so much as an abstract
project for radical positivist construction, as a concrete set of traditional texts for
reception. This reception is not without any ability to sort or change; the canons
themselves may directly contradict or modify earlier canons.'*® But this movement
never entails the categorical ejection of earlier material, and is always cast as traditional
in its fundamental orientation — and as surprisingly humble. Newer material is thus

never presented as somehow superceding the old — it is presented as the most recent

126 See chapter 3.E.1.

129



element in a long tradition: exactly as they appears in the manuscripts, tacked on to the

older core.

C. Summary and analysis: the law introduced

The picture of law that emerges from the traditional introductions and framing
structures of the Byzantine canonical tradition is complex and nuanced. Although in
places it is very familiar, its overall form is quite foreign, and often not very amenable
to modern legal sensibilities.

In the context of the previous chapter, the most striking aspect of this picture is
its coherence with the broader physical shape of the tradition. It is surprisingly easy to
read the introductions as articulating many of the tradition's basic historical and
codicological dynamics. Thus the extreme conservatism and stability of the tradition
that in chapter one seemed to suggest a quasi-sacral or Scriptural handling of the texts
finds an easy complement in the introductions' characterization of the canons as
precisely sacred and quasi-Scriptural. The curious lack of clear moments of categorical
official legislative definition is echoed in the introductions' highly traditionalized and
sacralized treatment of the sources — the Holy Spirit, the divinely inspired "fathers",
"divine grace" are the real legislators, not any "present" authority. The problem of the
"missing jurisprudence" finds a parallel in the surprisingly un-technical and
commonplace content of the introductions, and their predilection for broader
contextualizations. Perhaps most dramatically, the apparent expectation that the
canonical texts be embedded in broader regulative contexts and narratives finds rousing
articulation in these introductions. Even the paralleling of civil and canonical material
in the manuscripts — separate, yet still part of a larger whole — vaguely invites the
introductions' negotiation of canon law's identity with the civil law.

The "fit" between the physical reality of the tradition and its self-presentations is
thus surprisingly good. The introductions can, it seems, be read as "mirrors of the law".
The reflection in this mirror, however, is only discernible if we allow that this law is
operating rather differently than we might expect. In particular, we must allow that the
modern preoccupation of legal introduction with carefully delineating law as an
autonomous field of technical endeavour has been replaced by an overriding interest in
embedding law in very general value narratives. This world is thus not so much
concerned with presenting itself as a systematic jurisprudential project as with

anchoring its jurisprudential elements firmly in the Christian story of salvation,
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Scripture, divinity, morality, philosophical enlightenment, and Greco-Roman political-
legal ideals. In effect these introductions are asserting that to "get law right", one has to
above all get these external narratives right — the essence of a substantive justice system.
The result is that this world casts law much less as an rather mundane mechanical
system of consistent definitions, concepts and techniques which govern a set of
(malleable, human) rules, as a strangely numinous /iferary endeavour in which the
central concern is providing the right "glosses" to understanding and applying a semi-
sacralized body of traditional texts. Formalist legal definitions, concepts and even
doctrines still exist in this world, but they are not its exclusive or even primary focus.

In fact, we would only exaggerate a little to suggest that these technical elements appear
almost decorative or ornamental in these introductions — the real legal content in this
system is conveyed through the rhetorical inter-weaving of the canons into substantive

narratives of justice and truth.
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CHAPTER 3. THE LANGUAGE(S) OF THE LAW: READING THE CANONS

In the previous two chapters we have explored a number of the ways in which the
Byzantine canonical tradition presents and introduces itself as a normative system. We
now turn to an analysis of how the canons themselves are written as normative texts —
i.e. how the canons may be read to describe the beliefs, presuppositions and priorities of

their own legal world.

A. Nomenclature

1. Naming the laws: terms for rules

The question of canonical nomenclature has been the subject of considerable scholarly
attention, and rightly so. How the canonical tradition "names itself" potentially reveals
much about the nature of the system as a whole, and how it relates itself to other
normative systems.

Naturally, most discussion has been directed towards the dominant term, kavov.
Already in the 14" C Blastares considered it worthwhile to provide in his [Ipofcwpio an
explanation of this term,' and short, stereotyped notes on its meaning and significance
have since become a standard feature of Orthodox canonical introductions.” Similarly,
modern histories of canon law rarely fail to discuss the origin and development of the
term, at least briefly, and a few articles may be found devoted to its significance.’
Classicists and even one Romanist have also been keen to study the term, and have
produced two major studies of the term's use in classical and legal texts.” Recently,
Heinz Ohme, a church historian, has published a comprehensive monograph on the
Christian use of the term, particularly the phrase xavav ékkinciactikog, where he treats
the concept from a highly synthetic viewpoint, taking into account the uses of the term

in doctrinal, moral, scriptural and canon-legal contexts through to the early 5 C.>

' RP6.5-6; Zonaras earlier makes a very short comment in RP4.81 with reference to the biblical canon.
There is no definition in the Suda. In the west, explanations of this strange Greek term are earlier, for
example in the preface to the 7" C Hispana (Somerville and Brasington 1998,57, trans.)

% For example, the Pedalion (Kallivourtsis 1800) xviii; Christophilopoulos 1965,39; Milag 1902,11-12;
Rhodopoulos 2005,30; Tsipin 2002,15-16.

* For example, Erickson 1991a; Fonti 1.2.494-502; Hess 2002,77-78; van der Wiel 1991,11.

* Oppel 1937, Wenger 1942.

> Ohme 1998.
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The term kavav is, however, only one term used by the canons to refer to church
rules. The following is a survey of all substantives used for church norms within the

traditional Byzantine corpus of canons.®

Term Distribution (canons with one or more occurances)

kavav (singular or Ancyra 14*; Nicaea 5, 18*; Antioch 2**, 9*, 19;

plural, in sense of a Constantinople 2, 6; Constantinople 394; Carthage 24, 134,
specific church rule) 136, Acta 1; Ephesus 3, 8; Chalcedon 1, 5, 8, 19, 22, 24, 26,
28; Trullo 2, 3*** 4, 6, 13*** 16, 18, 25, 26, 29, 30, 33, 34,
38,40, 44,49, 49, 51, 53, 54, 55, 61, 64, 94*, 96; 11 Nicaea 1,
2,3,5,6,10,11, 12, 19; Protodeutera 2, 8, 9, 10, 11; Basil
1k 3 4%% 10, 21**, 47, 51, 88, 89; Gregory Nyssa 5, 7;
Cyril 1; Gennadios; Tarasios

(* possibly to be placed in following category)

(** meaning shades into the quantitative sense of canon as
"penitential tariff"”)

(***meaning perhaps generic, as in "rule of prayer")

kavov (less specific, if | Neocaesarea 15, Nicaea 2, 6*, 9, 10*, 15*,16*, 18*; Antioch
semi-technical, in 2; Laodicea 1*; Cyprian; Basil 12; Gregory Nyssa 5

sense of a synthetic (* possibly to be placed in above category)

concept of general
Christian practice and
normativity, verging
on "tradition" or
"custom")"

Opog (singular or Nicaea 15, 17, 18, 19; Antioch 1, 6, 21; Sardica 4, 15, 17;
plural, in sense of a Carthage, 5, 18, 25/70, 86, 138; Chalcedon 4, 10, 14, 20, 28;
specific church rule)® | Trullo 40, 81

olata&ic Apostolic 3, 49 (but both referring to commands tod Kvplod);
II Nicaea 1, 4 (but referring to scriptural commands of the
apostles), 5, 10; Tarasius; Protodeutera 9

dudToypo 11 Nicaea | (for "ordinances" of the councils) '’

dwTayn Basil 88"

% This survey covers all terms for any type of Christian rule, whether the rule is extant and/or in the
corpus or not. It does not include very general references to Christian tradition, most references to
custom (€01, £€0og, cuvnbeio — on these see below nn. 185-187), and most vocabulary that might be
viewed as common Greco-Roman parliamentary usage (i.e "decision", "judgement" or "sentence"
language, such as andeaoig, yvoun, kpiotg, anokpiolg, yijeog — all of which occur in the canons.)
Further, it does not take account of the many verbal nouns used to refer to decisions and norms, such as
T OproBévra (frequent; especially in Carthage — also ta ®piopéva, as Constantinople 2 or Antioch 19), Ta
Oeopobévra (Trullo 81), T d6&avrta (fairly common, e.g. Athanasius to Rufinianus), td éxdofévta (e.g.
Tarasius), 1d tetvnopéva (Ephesus 1), or ta dtatetaypéva (Trullo 28).

7 Although this meaning may be considered simply a subset of the "specific" rule meaing, i.e. a specific
rule of punishment. See then also Ancyra 24, Gregory Nyss. 4, Basil 1, 30, 79, 80, 81, 83.

¥ This usage is not, of course, to be confused with the sense of kavév as "register of clergy” (e.g. Nicaea
1,16, 17, 18; Antioch 1, 2, 6, 11; Chalcedon 2; Trullo 5).

? A penitential tariff usage for poc also appears (in Ancyra 6, 19, 21, 23). Some of the usages noted in
the chart also have a strong sense of "measure", e.g. Trullo 40.

19 ¢f. Trullo 28 Siatetaypévo.

" This is the only instance where the term clearly applies to a specific church rule; in I Nicaea 1,
however, it is applied to canonical regulation more generally (évotepvilopeba Kai... TV avtdv [Tovg
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vopog (referring to
concrete church
rule)'?

Nicaea 13; Protodeutera 17; Hagia Sophia 3; Basil 24, 50;
Theophilus 13

In Basil 24 (dvdpi o€ ynpevcavtt ovdeig émikettatl vopog) and
50 (tpryapiog vopHog 00K 0TIV MOTE VOU® TPITOG OVK GyETON)
the usage is vaguer, shading into "customary penitential tariff".
This may be true for Nicaea 13 as well; nevertheless, in each
case a fairly specific church rule seems to be envisaged. See
also Basil 20 (mentioning vopofecio 100 Agondtov), 87 and
Theophilus 14 where vopog is more obliquely applied to
church regulation as a whole.

Béopoc

Antioch 3, 11, 23; Ephesus 8; Chalcedon 12; Trullo 84; Hagia
Sophia 2, 3; Basil 87; Cyril 3, 5

This term frequently, if not always, seems to refers to more
general, unwritten rules”; once, in Antioch 11, it seems to
approximate the synthetic singular use of xavov. cf. also II
Nicaea 7 Oeopobecia for "written and unwritten" traditions of
the church.

(Tomog)

(This term is never used as a general designation for church
rules per se,'* but comes close in its meaning as "formula" or
pattern for penance or procedure in Nicaea 19; Carthage 49;
Gregory Thaum. 5; Basil 3, 7, 76, 78; Theophilus 7, 12.)

We may also note the usages found in common introductory material.

Term

Distribution (sources)

Kavav (specific usage)

Epigraphs and listings in traditional rivaxeg. all, without
exception, where rule terms appear.

Short historical notices (from Kormchaya): Constantinople
Introductory structures (prosphonetikoi, letters):
Constantinople, Trullo, Gangra (epilogue), Antioch, Carthage
Prologues: oi 10D peydiov Beod, T pEV capata, O LEV Tap®OV

Kavov (synthetic

Introductory structures. Gangra (letter)

usage)

Opog Historical notices (from Kormchaya): Laodicea
Introductory structures. Constantinople (possibly only for
doctrinal decrees); Gangra (letter), Carthage
Prologues:. T pgv copato

vopog Prologues: ol 10D peydiov Beod (also in Title 48)

0éooc Prologues. ta. p&v couata, O HEV Tapnv

kavovog] dwataynv), and in II Nicaea 20 to the monastic teaching of Basil; also, in Apostolic 85 it appears
in the title of the "Apostolic Constitutions" (a1 dwotayat).

12 Most instances of vopog in the corpus refer to secular laws (e.g. Chalcedon 3, 18; Trullo 34, 71;
Carthage 56 (acta), 93, 99, 102, 117, 119; Protodeutera 6) or the Old Testament (e.g. Apostles 63, 41;
Trullo 33, 70, 82; II Nicaea 6; Basil 3, 87). Gregory Nyss. 4 makes a passing reference to 6 vopog ti|g

@OoEMC.

1 So Zonaras: Beopoig 8¢ TOOG Gypapovs TOmOVG Aéyet, Koi T0g apyoiag Tapadocsls sviodia, vOLoug de

ToVG &yypapovg (RP2.710).

It is, however, probably used twice in a more general sense to designate secular laws: Ephesus 8§,

Chalcedon 17.
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This data raises four questions : a) which terms are used; b) which terms are not
used; ¢) what is the significance of both of these phenomena; d) and what developments
may be noted. Three immediate observations may be made.

First, and most simply, it is clear that a variety of terms can be used to name
church rules. Here the common tendency of the tradition to stack and juxtapose
differing usages, one on top of another, is very evident. A disinclination to strict
terminological rationalization is obvious. '’

Second, it is equally clear that the term kavov becomes increasingly, if never
totally, dominant. Its only serious competitor, 6pog, fades almost completely by the
second wave.'® By the 5" C, as is widely recognized, kavév is clearly emerging as an
at least semi-technical term for church rules.'’

Third, despite a general congruence with standard Greco-Roman administrative
and legal rule vocabulary (all of the above terms are attested in some type of Greco-
Roman regulative-normative use), a number of prominent and formal late Roman
secular terms for laws, most notably vopog and dwbta&ig (constitutio), are
conspicuously, if not totally, absent as terms for church rules.

These observations lead to one simple but significant conclusion: the pattern of
terminological self-designation of the body of Byzantine church law clearly conveys a
sense of its own self-conscious existence as a special body of rules with (increasingly) a
proprietary nomenclature — and that it is distinct from civil law. In other words, the
canons tend to talk about themselves as "the canons" in a sense close to the modern
usage: as a coherent and demarcated set of church rules within Byzantine normative
culture.

At the same time, this data precludes the idea that the canons cannot think of
themselves in any other way. In particular, it challenges any overly-doctrinal reading of
the significance of kavav for Byzantine church-legal culture. The impression is rather
that the canons see themselves as broadly part of large and rich world of normative

ordering, the terms of which they may freely use.

'3 This is true in later Roman secular (and papal) legislation as well; fairly technical distinctions and
"official" terms can still emerge, but the overall picture is quite blurry. See for example Corcoran
1996,198-203; Maassen 1871,228-229; Mason 1974,126-131; Jolowicz 1952,478-479; Wenger 1953,531;
Wieacker 1988,19.

' Although its corresponding dispositive, 6pim, becomes increasingly regular. See section C below.

"7 See Ohme 1998 passim; see for example its regular and casual use throughout the acta of Chalcedon. In
imperial legislation is becomes especially common in the 6™ C onwards, but appears occasionaly already
in the 5™ C: Wenger 1942,87-88 et passim.
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The growing dominance of the term kav®v is nevertheless unmistakable, and
raises the question of the meaning and significance of this term for understanding
Byzantine church law, and the reason for its preferment. This problem has exercised the
scholarly literature for some time. Very broadly, two theses have become attached to
the term, both of which make the word bear considerable — probably too much — weight
in our understanding of the very nature and development of church law.

The first thesis, which we may term "canonical exceptionalism", is common in
some modern Orthodox presentations of canon law. This view tends to read the use of
term xavav doctrinally, and almost ontologically: it is understood to mark church rules
as distinct in their very essence from secular "laws" (vopot) and as thus signaling — at
least early on — a fundamental difference between ecclesial and secular legal cultures, or
even of the lack of an ecclesial legal culture.'® The precise nature of this difference (or
lack) is often left unclear, but the implication is that canonical legality is not
characterized by the patterns of legal formalism-positivism detailed in the introduction.
Canon law functions with its own distinct and special sense of rule, and thus has its own
distinct and special term: kavov. In these readings, this term is thus understood to
denote a more open, informal type of regulation than "laws": "guidelines" is a common
suggestion. "’

The second thesis, which we may term "from the canon to the canons", has been
the subject of more sustained scholarly exposition, most recently in the hands of
Erickson and, above all, Ohme.*

This thesis suggests that early Christian rule culture is centered around a unified,
synthetic concept of #he canon of the church, the kavav ékkAnoclactikdg which
encompasses dogmatic, behavioral/moral and church order normativity. Early synodal
and patristic rules, it is argued, are self-consciously only specific expressions of this
basic apostolic kavov thg ékkAnoiag, as applied in concrete instances. They are thus
prototypically 6pot that bring to bear the canon, and not kavéveg themselves. When

kavav is found in more specific and plural uses in earlier texts, it is at the very least

'8 Especially strong expressions include Afanasiev 1936 and Deledemos 2002,14-31 but it may be felt as
a diffuse background assumption or implication of much of the literature noted in the Introduction in n. 9
above, for example Erickson 1991a,14-20, Yannaras 1970,174-193. See also Archontonis 1970,15-16,
where this reading is rejected, and L'Huillier 1964,112. In the most relevant non-Orthodox literature,
Schwartz may be counted here (1936a,178); the broad trajectory of thought, however, is that of Rudolph
Sohm, for whom "law" (read: modern conceptual-formalist law) is considered antithetical to the essence
of the church: "Das Wesen des Kirchenrechtes steht mit dem Wesen der Kirche in Widerspruch."
(concluding line of Sohm 1923,1.700; emphasis original).

1990, for example, Patsavos 1981,108; Schwartz 1936a,178.

2 Erickson 1991a; Ohme 1998; Hess 200,60-89 adopts and develops Ohme's work.
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never referring to concrete synodal decisions which themselves have pretensions to the
authority of "the canon", but to much more customary and traditional rules — which, it is
argued, are understood as in their very essence rules of the Gospel or the Apostles.’
The concept of the canon thus precludes the ongoing positivist creation of canons.

In the course of the 4™ C, according to this theory, a change in usage is
observed. First in Antioch (330), and then even more clearly in Constantinople (381),
and forever afterwards, kavav begins to refer clearly to earlier synodal enactments, and
even to synods' own enactments. Councils thus begin to create "canons". This usage,
Ohme argues, was encouraged by the late antique legal schools' interest in secular legal
kavoveg (regula), short summary legal rules or principles, popular in the increasingly
bureaucratized late antique legal environment.”> This development, a center of which
was likely the legal school in Berytos, very near Antioch, a center of canonical
development as well, was a key element in the furtherance of this new canonical usage,
as it encouraged the conceptualization of church rules as "canons" as precisely such
short, juridical legal rulings — with which they would share their name. This
conceptualization will thus be applied to the "Apostolic canons", and finds echo in the
very form of the short, summary rules of the late 4™ C canonical sources, especially the
Apostolic canons and Laodicea.”

The upshot of this shift is that the older idea of #4e canon of the church became
submerged, and indeed, the earlier synthetic usage seems to fade. Church rule culture, it
is argued, thus re-centers around positively defined conciliar (and patristic) canons,
instead of the old synthetic Scriptural and Apostolic canon/canons, and the distinction
between Apostolic ordinances and later synodal ordinances is lost. This opens the door
to the onset of legal positivism in which law is conceived as a closed system of
constructed rules, and suggests a fundamental severance from the old Gospel-Apostolic
centered tradition of rule ordering.* By implication, the church's legal system has thus
become secularized and legalized, and its own more native, proprietary Gospel-centered

orientation lost: "Lost is the early Church's sense of canon as part of the tradition,

*1'So Ohme 1998 reads, for example, the plural disciplinary usage of kavév in Origen (194-195), or the
plural usage in Gangra (401), or the specific usage of kavév in Neocaesarea 14/15 (335-336), Nicaea 2
and13 (363-366).

22 Ohme 1998,497-498, 508, 580.

# In Ohme 1998 develops the connection mostly with the Apostolic material (7bid.), but later also
connects it with other epitomized collections (e.g. Ohme 2001,775) such as Laodicea, and parts of
Carthage; Hess 2002,70-89 in particular sees this development as encouraging the conceptualization of
canons of many types by the end of the 4™ C as "statutes".

 This conclusion is particularly evident in Erickson and Hess.
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absolute and universal, maximalist in its vision of church life. Instead, canons are
understood to be laws on ecclesiastical matters duly made and promulgated in written
form by the competent ecclesiastical authority..."* Church rules, apparently, have gone
from being based on broad moral consensus on the apostolic kavav to becoming legally
binding dictates of sovereign authorities.*®

It is beyond the scope of this work to examine either of these theses, in any of
their incarnations, in great detail. The latter, in particular, extends its discussion far
beyond the parameters of our investigation. The basic fault of both, however — and they
share the same weakness — may be quickly noted. It arises not out of what they do
argue, but in what they do not: neither carefully investigates the phenomena to which
their philological investigations are supposed to point. The first thesis never closely
examines the actual character or nature of legal discourse in the tradition as a whole,
secular or ecclesial, and the second never verifies whether the predicated positivism
ever came to pass. If one does investigate these phenomena, it is clear both theories are
quite unfounded — or at least very overstated.

The conclusion — or, at least strong implication — of the second thesis, that the
late 4™ C saw the onset of a modern-like canonical legal positivism is particularly
deceptive, and even anachronistic. In effect, Ohme and others have stepped from the 4
C directly into the 19" C, or at least the 12" C. As already noted, research in Byzantine
law for the last forty years has shown that the operation and existence of a modern-like,
or even medieval-like formalist-positivist legal system is extremely difficult to locate in
Byzantine society, at any time, even in the secular law.?” In the present work too, the
picture of 4™ and post-4™ C Byzantine canon law emerging is already decidedly non-
positivistic/formalistic: the entire system is built around carefully embedding
normativity in often very vague metaphysical and theological narratives, and most of
the trappings and presuppositions of modern formalism (conceptualism, developed
jurisprudence, professionalization, clear legislative authorities, constructivism) are
strikingly absent. Indeed, many of the canonical system's central concerns, almost
obsessions — continuity with Scripture, the Apostles, and broader narratives of Christian
order and morality — are precisely those that Ohme and others see as having been lost.
The development of legal positivism that is supposed to have begun in the late 4™ C

simply never materialized.

** Erickson 1991a,19.
%% Hess 2002,80-81 for this sense of "moral" vs. "legal" rules.
27 See the Introduction, and references in nn. 32-45.
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The first thesis makes the same mistake. It too carries modern western legal
positivism-formalism into late antiquity, but now as the unexamined straw-man of all
secular legality. Church law, quite correctly perceived to not function in such a
positivist way, is then radically distinguished from secular law or even a//law — and the
use of kavov instead of vopog seems to be a convenient indicator of this. But all law is
not modern positivist-formalist law, and so any distinction between vopog and Kavmv,
even if a conscious doctrinal distinction is intended, cannot be so easily read as a
distinction between formalism and non-formalism. Further, it is very evident that the
canons do cloak themselves in legal terminology and forms shared with and even
derivative from the secular law — including the term vopoc. Conversely, kovav itself
has a secular-legal valence as regu/a. The negotiation of identity between the two types
of regulations is thus much more complex than a simple doctrinal distinction would
seem to allow. To read, therefore, the use of kovav for church rules as a radical,
ontological rejection of legal positivism-formalism — or even any type of secular legality
— is quite problematic.

Despite these problems, there is nevertheless much in both theses of great value
for understanding the significance of the term xavdv in Byzantine church law. In a
sense, the central instinct of both is correct: we should not properly be thinking about
church law in terms of modern legal formalism-positivism, and the use of the term
Kavov is in some senses illustrative of this.

The first thesis, in particular, is broadly correct in seeing kavav as
distinguishing church regulations from secular. The distinction, and sometimes pairing,
between secular vopot and ecclesial kovoveg is omnipresent from the 6™ C onwards.”®
Further, just as church regulative enactments do not generally call themselves vopot or
other related terms for secular laws, secular legal enactments, with some relatively small
and technical exceptions, do not tend to self-designate as kavovec.”’ The latter rule is
stronger than the former; as noted, it is always entirely possible to speak about church

regulations as "laws", and this is evident even in the corpus.*® But the church laws are

% For examples of the pairing of the two in Justinian's Novels, see Wenger 1942,123. A TLG search
reveals 19 examples in the Novels. See also n. 17. The first instance of the term xavdv as a church rule
in the secular legislation is C7416.2.45 (a. 421).

¥ Aside from technical tax-usages, the major exception are the technical jurisprudential regu/a which are
translated as kavoveg; see Wenger 1942,72-81. But normal imperial /eges or ordinances are clearly not
called kovoveg (the Latin usage of regu/a s a little broader, Wenger 1942,62-70). Even imperial
regulations touching church matters do not call themselves kavoveg; Wenger 1942,123.

3% Qutside of the corpus it is also not difficult to find instances of vopog language — to say nothing of
dudra&ig or tomog language — applied to eccesial rulings. See, from the 7L G, Sozomen Ecclesiastical
History 1.23.2 (A particularly interesting example — the rules are laws, but are cal/ed canons: 'H 6¢&
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usually xavoveg, and secular laws usually nof kavoveg — and this is almost always true

1 32

when the two are spoken of together.>’ There are two Rechtsmassen in Byzantium,
and they do each tend to have their own name.

Ohme is likewise correct to draw attention to the hardening of canonical
nomenclature around the term kavév in the late 4™ C, and its increasingly concrete
sense as a clear written enactment. Although one may quibble with details, Ohme is
correct to perceive a movement from earlier general uses of 6 kavdv to more specific
and concrete usages. Although I doubt that this witnesses to a true shift in legal
mentality any more than the decreasing currency of the old doctrinal vocabulary of
Kavov thig aAndeiag represented a fundamental shift in Christian belief, it undoubtedly
reflected a movement towards greater definition of a fixed, bounded body of rules. This
regular and concrete use of kavdveg for church regulations certainly heightens a sense of
church normativity as existing as a clearly defined, autonomous body of ecclesial legal
literature — which physically, as noted in chapter one, was probably finding increasing
expression in dedicated canonical manuscripts. Thus, while the onset of a full-fledged
legal positivism is probably not to be imagined, this formalization and "hardening" of
terminology is symbolic of a general pattern of the 4™ C formalization and
standardization of earlier, more fluid patterns of customary regulation and beliet-
definition. It is perhaps a step in a more positivist direction. Certainly it signals the
church's much more obvious possession of its own proprietary written normative
system.

Neither thesis, however, has shed much light on the broader problem of why the
church settled so definitively on the term kavov for its central written norms. Indeed,
no one has yet to discover an absolutely convincing explanation. Ohme's suggestion
(followed by Hess), that a central influence were the secular legal kavdveg, is quite
weak.” Ohme is probably correct in noting that these secular legal regulae/kavoveg
were increasingly prominent in late antiquity, particularly in the more academically

inclined and teaching-oriented jurisprudential climate of 4™ and 5™ C Berytos — and that

ovvodog [Nicaea] énavopBdaoar tov Plov omovddlovoa TdV mepl tag EkkAnoiag datptBovimv EBeto
vopovg ovg kavovag dvopdalovotv. Sozomen elsewhere frequently calls church rules "laws"); or
Athanasius, De decretis Nicaenae synodi, 36.8; or John Chrysostom Ad Innocentium papam (epist. 1), or
more generally in Chalcedon ACO 2.1.3.104 (see Price and Gaddis 2.174 n. 12). Similarly, later scholia
to Apostolic 27 and 38 will call the canons iepoi vopot (Sbornik Prilozh. 7-8). A thorough examination
of this question would be valuable.

3! See Wenger 1942,123. This is true throughout the Byzantine period. On the question of vopot and
kavoveg and their relationship, see Beck 1981, Macrides 1990, Stolte 1991, Troianos 1991.

32 Fogen 1993,68-69.

* Ohme 1998,497-498; so Hess 2002,78.
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some Christian canonical writers were undoubtedly in touch with these developments.**
However, the real connection of these regul/ae to the ecclesial canons — and certainly the
implication that the former provided some type of model — is difficult to demonstrate.
Ohme (and Hess) rely upon a very general point of formal similarity: both the canons of
the late 4™ C and these rules are very short and mostly indicative "summary" statements
of regulation.”

However, the differences between the canons and these rules stand out much
more than these very general similarities.

First, while there is a brief spurt of short indicative canonical regulation in the
late 4™ C, this is never a particularly typical form for canonical regulations; it is
something of a passing "phase".*® If this development must be attributed to the
influence of the secular regulae, it is at the very least a very short-lived phenomenon.
The canons in fact tend to become longer and longer as time goes on; and even very
early they can easily tend towards the garrulous.’’

More telling is the difference in the content and nature of the secular regu/a and
ecclesial canons — almost entirely ignored by Ohme and Hess. Most of the regulae are
maxim-like principles and definitions of a technical jurisprudence. For example, D.
50.17.3: "The power of refusal belongs to someone who is in a position to be willing";
D. 50.17.9 "In matters that are obscure we always adopt the least difficult view.";
D.50.17.196 "Some dispensations relate to things, some to persons, and so those which
relate to things are transmitted to the heir; those which relate to person are not
transmitted to the heir". This type of regulation is clearly part of a much larger
technical legal-doctrinal superstructure — a technical rule-logic discourse.

But this type of language and content, either as cited from the secular literature
or as the result of a proprietary ecclesial jurisprudential discourse, is extremely, indeed
conspicuously, rare in the canons.”® To suggest that the type of summarization evident
in the secular regulae is akin to that in even the briefest canons is thus a very misleading
comparison. The canons represent "summaries" of the church rule-world inasmuch as

any type of legislation represents "summaries" of general social experience or

3% On the secular regulae generally, Schulz 1943,173-183, 295-296, 307-308; Stein 1966 (109-123 on the
late classical period); Wenger 1942,53-61.

35 Ohme 1998,497; Hess 2002.,69-89, as part of his "statute" form.

3% The best examples are the canons of Gangra, Laodicea, the Apostolic canons and some of the shorter
penitential regulations of Basil (e.g. 55-80).

*7 For example, much of Nicaea and Antioch; even the brief Apostolic canons are filled with decorative
asides. See below section E.

3 See below section D.1
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value/moral beliefs: they are mostly non-technical brief statements of rules of a huge
variety of types. The regulae, conversely, are a very technical type of doctrinal
jurisprudential summary. They thus have no very few true parallels in either the short
4™ C rules, or almost any other type of eastern canon, before or after. The emergence of
real ecclesial regulae — very explicitly on the model of Digest50.17 — can only be
identified as a coherent phenomenon in the 13" C west.*’

In the end, then, neither in form or content do the canons look much like the
secular regulae. At most, perhaps, the secular jurisprudential use of the term kavéveg
may have been a contributing factor in the adoption of this language — but if so, only
alongside many other usages of Kav®v.

Ohme's research into the church's broader ethical/philosophical discourse of
kavav provides a better, if less specific, context for the persistence of kavaov
terminology. In Greco-Roman philosophy, as Oppel has shown, the term xavov clearly
has a general ethical and epistemological sense as a measure of the good or good
behavior, or as a fundamental philosophical criterion of truth.*® Tt is not difficult to see
how these meanings could easily shade into more concrete meanings of the term as
epistemological, stylistic, grammatical, or even moral, behavioural and legal rules or
models — and indeed, they did.*' Likewise, in the Christian usage, as Ohme
demonstrates, the well-known and well-established "canon of truth" language
correspondingly encompassed and synthesized not only a broad dogmatic hypothesis of
the faith, a creedal sense, but also moral and church-order normativity.42 Further, in
church usage this more synthetic sense could also fade into a plural, specific sense.
Thus already in Origin, we read of 10i¢ KavOG1 101G EKKANGLOGTIKOIG ETOUEVOS —
kavoveg here clearly used in a disciplinary sense for specific rules.” In the earliest
canonical material itself it is likewise clear that, although not yet referring to concrete

synodal enactments, kavov does refer to fairly specific traditional rules of a variety of

* Naz 1965; Stein 1999,46-51.

* Oppel 1937,23-39, 51-57, 87-94.

1 Oppel 1937,34-35, 52-53, 64-66, 101-105 A good example of the first are Philo's "canons" for
allegorical interpretation (see Oppel 1937,64-66).

*2 Ohme 1998,61-239 et passim.

# Origen In 1 Cor.Hom., frag. 4, discussed and cited in Ohme 1998,194-195; further references at 217 n.
156.
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types.** The term is thus clearly used for, as Hess puts it, "universally observed
ecclesiastical standards" broadly of Apostolic origin and character.*

Ohme thus demonstrates a continuity of normative meaning for kavmv from its
broadest synthetic doctrinal-regulative sense (kovov tiic aAndeioc) through to its later
more specific senses of traditional specific disciplinary rules. The latter naturally
follow from the former, as both encompass the idea of transmitting traditional Apostolic
norms. However, inexplicably, when concrete synodal enactments begin to be termed
kavoveg (and particularly when these enactments are placed in the mouths of the
Apostles in the Apostolic canons), Ohme feels that a major change has taken place, as
the proper distinction between Apostolic norms and later church decisions has been
destroyed: and thus this older and acceptable continuity between kavav and Kavoveg is
ruptured. *

It is, however, possible to read his results in almost the opposite way: the church
begins to call its conciliar legislation kavdveg precisely as a terminological method for
asserting the continuity of all legitimate church normativity with apostolic normativity —
a continuity broadly asserted in the very shape of the tradition and the introductory
material. In effect, the kavoveg are simply stating or realizing 6 kavaov, and thus the
terminological similarity. Calling church rules kavéveg — and thus glossing the rules
with all of the rich resonances of ¢ kavdv in the older usage — is thus an argument that
such rules are and should be considered "universally observed ecclesiastical standards",
and that they are entirely coherent with the apostolic tradition. The term is thus being
selected not because of any loss of distinction between apostolic ordinances and later
church ordinances, but because it is inconceivable that any legitimate church ordinances
would not also be apostolic. 7he xavav, the traditional semi-written kavoveg and the
synodal kavoveg are all being asserted as part of the same continuous reality — and thus
the preferment of kavév.*’

Another well-known suggestion, that of Schwartz, is that the early use of xovov
for a penitential tariff — reflecting the quantitative sense of the term underlying its

employment for taxes or table of values* — may have, in the context of the pressing

* For example, in Nicaea 2 or 6, or Gangra (Epilogue) -- and here we might also count all of the early
uses of the term for a penitential tarrif or ruling in, for example, Peter or Basil (Ohme 1998,296-312, 543-
569).

* Hess 2002,77.

%6 See Ohme 1998, esp. 379-407, 485-509, 510-542, 570-582.

*7 See Taylor 1980,43-57 for a similar argument in terms of unwritten/written rules.

* On this "table" usage, Oppel 1937,66-68; on the tax, Wenger 1942,24-47 (although the "tax" usage is
Roman legal documents is attested only from the 4™ C).
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problem of /apsiin the 3" and early 4™ C, provided a critical stimulus for the increased
use, and ultimate dominance, of the term in the following post-Constantinian
envrionment.*’ This is entirely possible, but, as Ohme points out, the tariff usage of the
term Kavav is rather less extensive than one might expect in the early penitential
literature, and, in any case, early on the term 0pog is more prominent than kavav for
early synodal decisions.” Further, we might add, many early and later canons do not
have a particularly penitential focus, or even indicate a tariff — the connection between
these more general administrative rules and the early quantitative use of the term kavav
thus becomes tenuous. Ohme is thus perhaps not wrong to suggest that this "tariff" use
of kavadv thus has little more to do with the later general usage than the use of xavav
for a table of Easter dates or for the registry of clergy.”!

The search for one or two principal semantic stimuli for the church's adoption of
kavov has thus yet to reach a satisfying conclusion. It is worth considering, however, if
such a narrow search may itself be misguided. Blastares' presentation of kavav, the
only Byzantine treatment of the topic, although very late, is instructive in this regard.
His discussion stresses precisely the plurality of usages: he understands the word as
fundamentally derived from the use of physical straight-edge by builders, but he knows
that it is used metaphorically (tpomik@®dg) by the fathers for their "ordinances"
(oratdrypata), as it is also used by "many different sages" (émotrpoveg) of the "logical
arts" (Aoywai té€yvan), including grammarians, philosophers, doctors, those who
"reconcile the harmonies of the parts" (musicians), and, "indeed, what is more", by
those who have gathered (or perhaps "composed", cuvidoow) the civil laws. All of
them, he notes, use the term to separate and define, so that nothing incorrect or "base"
(voBog) intrudes itself. But the term is used most suitably of all for the dwatdypata of
the fathers because of their particular goal (cx6moc), namely correct faith and the
conduct of a God-loving life.*

In all of this, Blastares perhaps puts his finger on the single most important —
and most certain — semantic characteristic of kav®v: its polyvalence. The term kavaov is
notable precisely for the extraordinary number of regulative meanings and connotations
it could encompass: physical rulers, grammatical rules, musical rules, artistic and

stylistic models, various types of mathematial tables and lists, types of taxes and tariffs,

¥ Schwartz, 1936a,177 et passint, Schwartz points mainly to the uses of kavév in this sense in Basil (cf.
1911,316-333). See other examples in n. 7.

* Ohme 1998,11-14; 582.

*' Ohme 1998,582.

2 RP6.5-6.
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philosophical principles and technical jurisprudential regu/ae. As such, it is a term that
can potentially link to, and be glossed by, many different types of rule-realm
associations. Although it does undoubtedly become a fairly technical designation for
church regulation, it is not an inherently technical or narrow term.

In light of this polyvalence, it is worth considering whether the whole question
or "problem" of why kav®v emerges as the rule term for church legislation has been
overstated. We may just as likely ask why would it nothave been chosen. If one were
to seek a term for church regulations, and for whatever reason a "strong" secular-legal
term were not desirable, and a more general term were needed, kavav is a reasonably
obvious choice; in fact, there are not that many other options.>® Here it may be wise to
consider the extent to which by the Christian period koavav can be read as simply the
normal Greek substantive for "rule", with something approaching the elasticity — if not
perhaps quite the banality — of the modern English term.”* The foreignness that attaches
to the borrowed term "canon" in Latin and in most modern European languages has
perhaps unduly oriented our research to thinking of this term as somehow exotic, and in

need of special explanation.

2. Naming the law? The missing concept of "canon law"

Scholarship's concern to identify the precise meaning and significance of kovav can
easily distract from what may be a much more important observation: the Byzantine
tradition, and especially the central corpus of texts, almost entirely lacks an abstract
notion of "canon law" or "church law". When terms such as 6 koavovikog/
EKKANGLO0TIKOG VOLLOG OF TO KOVOVIKOV/EKKANGLaoTIKOV dikalov appear, they almost
invariably refer to individual, concrete laws, customs, or legal rights.> The more
general senses attached to these terms in modern usage, referring to the physical body or
collection of the canons as a whole or "canon law" as a subject, field, or set of problems,
or as a jurisprudential project, are almost entirely absent. To refer to the endeavour of
canon law as a whole, or in any type of general way, the overwhelming tendency in the
canonical literature is to resort some sort of plural concrete designator: "the canons",
"the ecclesial ordinances", and so forth. This is the usage found in the prefaces, in the

titles to collections, in manuscript rubrics, and the commentaries. If the singular 7us,

33 Cf. Woodhouse 1932,725. The other major possibility is 6pog — a term which is also encountered in the
earlier church legislation, but falls out of favour. The reasons for this are not entirely clear. See
Appendix C (1).

>* As in modern Greek.

> E.g. Nicaea 13, or Chalcedon 12.
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lex, 6 vopog, and 10 dikarov can take on modern-like abstract legal senses in other
contexts, including the secular Roman law, and certainly in Scripture (6 vopoc tod
0£0¥), this does not ever seem to have transferred to the canonical realm.>® There is no
"canon law".

The more abstract usage of "canon law", 7us canonicum, seems to appear first in
the west, and only in the 12" C, with the rise of canon law as a distinct field of study in
the medieval universities, and very much on the pattern of the newly-rediscovered
Roman law.”’

The significance of this point of usage is potentially immense, but has rarely
been noticed or dwelt upon — even though the anthropological literature has long noted
this phenomenon: "primitive" laws tend to have "laws", not "law".”® But this
observation accords well with the general shape of the tradition. As noted in chapter
one, Byzantine canon law exists primarily as a distinct body of "the canons", not as a
distinct and abstract field of "canon law": it is composed of a very conservative and
stable set of traditional rule-texts and it lacks a sophisticated or elaborate jurisprudence
or even a significant proprietary academic or professional infrastructure. Even in the
later Byzantine period, the entire system will develop more as a huge exegetical
meditation around "the canons" — as a comparatively concrete and specific body of texts
— than as a constructive jurisprudential project implied by "canon law". By not referring
to itself with an abstract term "law", the tradition is quite accurately reflecting its

substance.

B. Genre

By the standards of modern legal codifications, the most prominent genre characteristic
of the Byzantine corpus is its heterogeneity. Although from a very broad perspective
the corpus may be read as mono-generic — i.e. simply a collection of enumerated lists of

rules either prohibiting or prescribing some type of behaviour or action — the underlying

% It is interesting that classical Greek legal thinking also does not exactly have a term corresponding to
1us; 10 dikatov is always an awkward translation. Triantaphyllopoulos 1985,3. For secular 7us in more
abstract senses, see for example Digest 1.1-5, Institutes 1.1; for 6 vopog, Dio Chrysostom Iepi vopov
(Oration 75; ed. von Arnim 1893). The phrase /ex Christiana, encountered in the secular legislation — and
not used in the Greek canonical tradition itself, as far as [ am aware — seems to mean something more
synthetic, along the lines of "Christian practice" or "way of life"; on this difficult expression, see
Humfress 2007,196-201; Pieler 1987.

ST Walter 1840,1; cf. Gaudemet 1958,478. On the general development of 12" C canonical 7us, Brundage
1995, Ghellinck 1948, Kuttner 1982, Sohm 1923, Southern 1995/2005.

%% For example, Diamond 1950,27; Donovan 2007,114 (attributed to Gluckman without references);
Willetts 1967,35 (citing Diamond).
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media of these rules varies considerably. Five genres may be identified: the conciliar
pronouncement or record, the letter, the oration/treatise, the question and answer
(¢potamoxpiolg), and poetry. Although some, even most, sources of the first genre
were likely produced as enumerated lists of rules, many of the others clearly underwent
later processes of division, extraction, and/or compilation to produce their later
enumerated forms. Sometimes these works still exist in un-enumerated forms, and in
many cases, even in the councils, variant enumeration schemes exist for the same
source, pointing towards gradual and variable process of corpus enumeration.>

A detailed description of the genres present in the corpus may be found in
Appendix C (3), but two very general observations about canonical genre may be made
directly.

First, the corpus' handling of genre evinces a central instinct: the gathering and
transmission of traditional rule-texts in therr integrity. A phenomenon already remarked
in chapter one, sources tend to enter the corpus in their original form, with most of their
original apparatus, and this form tends to be preserved. Sustained, invasive processes of
abbreviation, homogenization, and the extraction of "pure" rule content from the
sources — processes we might understand as standard in modern codification projects,
and evident in the ancient secular codes — are very hard to demonstrate. The most
intrusive ongoing editing one can detect is the division of all sources into numbered
canons and perhaps some occasional "trimming" of conciliar subscription lists or
addressee sections.”” More significant changes that may be detected, or suspected,
seem to have occurred before, or perhaps at, the source's first introduction to the corpus.
Thus Carthage is clearly a highly edited compilation of numerous earlier extracted
sources; Laodicea may be an abbreviation and compilation of earlier, longer texts;’' and
numerous patristic texts obviously represent only the answers to questions now lost.*
But there is no evidence that much editing took place after a source was included in the
canonical manuscripts. From the moment these sources definitively enter the corpus the
rule seems to have been ossification/preservation. The basic pattern or formula of
"codification" is agglutination and juxtaposition of traditional texts in their traditional
form — and the result a kaleidoscopic array of heterogeneous semi-sacred, ossified

sources.

%% See Appendix C (2) for examples.

5 On this see chapter 2, n. 98; Appendix B (2).

5! On the structure and composition of Laodicea, see the overview in Sources Laodicea; also L'Huillier
1976,59-60

62 E.g. Theophilus, Basil
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Second, the genres employed suggest both dissonance and resonance with the
late Roman civil legal tradition. The resonance is to be found in the simple
preponderance of the letter form for legislation. Late antique and Byzantine secular
legislation is increasingly (and by modern standards, surprisingly) epistolary.®> The
basic form of a general law (and even many more specific command-texts) is
overwhelmingly a dated missive sent to a high official, or sometimes a group of
addressees.”* Vestiges of this letter-form are even preserved in the abbreviated
redactions of the constitutiones found in the codices, where the addressees and dates are
almost always retained. Canonical legislation is likewise surprisingly permeated, if not
quite to the same degree, by letters: not only the majority of patristic material but a
number of councils are framed as letters, or by letters, or as parts of letters (especially
Gangra, Antioch, Constantinople, and Ephesus). Curiously enough, in late antiquity
and Byzantium, law, secular or ecclesial, tends to emerge in letters.

The dissonances are more striking. Despite the general preponderance of the
letter, the absence of any true /eges-type law-writing in the corpus is very conspicuous
(and under-appreciated in the literature). Virtually no source in the corpus is written in
clear imitation of a proper late Roman novel: i.e. as a self-standing letter on a fairly
unitary topic and, above all, with a clear structures of protocol (certainly with inscriptio,
i.e. addressee, and perhaps invocatio), prooimion, narratio, dispositio, sanctio, and
eschatocol (including subscription and dating, and publication instructions).®
Individual canons may contain proormion, narratio, dispositio, sanctio structures;
indeed, in the second wave, these structures can become quite pronounced, and may
well reflect a certain assimilation to imperial law-writing form.®® Even some conciliar
sources as wholes, such as Antioch, Constantinople, or Trullo, with their addressees,
and (originally) subscription lists, might be vaguely thought of as novel-like. The
letters of Gennadios and Tarasius are even closer: they are self-standing letters written
on a specific topic, with a specific addressee, and under one name. But in all cases they

lack, in particular, of the fairly stereotyped imperial protocols (with at least a generic

63 Millar 2006,7-35 in particular emphasizes this.

5 As many edicts do in fact possess addressees (albeit general ones —e.g. C/1.2.1; 1.23.4), and can be
understood to gradually blur with imperial law-letters (e.g. Corcoran 198-203), it is safe, with Millar, to
generally assimilate them to the "letter", at least for our purposes (and more so with the later pragmatic
sanctions). For an overview of late antique and Byzantine legislative forms, see Dolger and
Karayannopulos 1968, Pieler 1978 (passim but esp. 351-361), 1997a; cf. also van der Wal 1981.

6> See above all Dolger and Karayannopulos 1968 (whence the terminology here), with summary at 48-
49, also 77; also Pieler 1978,355-361; 1997a571-573. (For some criticism of Délger and Karayannopulos
1968, Bochove 1997,159-160).

% Much of II Nicaea and Protodeutera read as such.
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adressee) and eschatochols (at least with a date), strongly distinguishes the canonical
law-writing from the secular, even as the latter are found in their abbreviated forms in
the codices. Further, even the longest canons with proormion, narratio, dispositio,
sanctio structures only faintly recall the detail and extent of these structures typical of
imperial novels. Some of the most common secular dispositives are also rare.’

This dissonance is especially glaring because ecclesial law-writing that is much
more obviously imitative of the secular novels 7s known in late antiquity and later: the
papal decretals.®® Further, post-9th C Byzantine canonical legislation, in which
synodical letters dominate, approximates the secular material much more closely. The
canons as a whole thus emerge as a surprisingly different type of legislative form.

Indeed, it is curious that canons as a whole, particularly the conciliar legislation,
and despite many resonances, do not look much like any type of contemporary
legislative texts.* Broad resonances with parliamentary records and procedures
(senatorial and perhaps provincial) have frequently been remarked, and there may be
more parallels to be made with municipal codes.” If one allows comparison with
historical texts (the Twelve Tables, in any reconstruction, the Penateuchal material, or
other extant ancient codes), further points of identity can be made.”’ Nevertheless —
although the point is perhaps a bit fine — compared with the products of the only other
major source of /7ving, active, public written normativity in most of our period, the
emperor, the canons as a whole, and particularly the conciliar canons, are a fairly
proprietary legislative phenomenon. (Their origin in collective authorities also
distinguishes them quite dramatically.) The two public, empire-wide legislative
Rechtsmassen of the late antique and Byzantine worlds thus do in fact look quite
different. They are not radically "other" from each other, certainly, but clear and direct
patterns of mirroring are not evident.

It is also worth noting that, on the level of genre and textual type, the only other
major type of legal literature with currency in late antiquity and Byzantium,

jurisprudential writings, also find little real parallel in the canons. A comparison

%7 See below section C.

% See Jasper 2001,11-22; briefly Gaudemet 1958,222-226. On the general modelling of papal authority
on imperial administrative patterns, see Humfress 2007,211-212 with further references.

% Of course the closest material in genre, tone and style to the canons is the apostolic church order
materials; but these are "internal" texts of the Christian tradition, not our subject here.

7 Hess 2002,24-27, 69-75 surveys the recent literature on the senate and/or municipal councils as models
for Christian conciliar procedure and publication, with a summary of procedure at 27. See also Dvornik
1966,640-641, Harries 1998. Here we do not count the secular regu/a as a properly "legislative" form —
and, as noted, the canons don't look much like them anyway.

! Or the longer edicts; see Johnston et al. 1961.
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between the patristic canons and the works of Roman jurisprudents is often made, ’* but
it is applicable only in a very general sense: the patristic letters are "responding" to
questions or clarifying or communicating certain rules; they are written by individuals;
Timothy's amoxpicelc represent a genre known to be in use among the jurisprudents; the
patristic material tends to be treated as secondary to and interpretative of the canons; the
patristic material is occasionally apt to sound as if it is expressing opinion than issuing
true authoritative judgments. However, real genre imitation and sustained textual
similarities are very few. The patristic writings do not form themselves as "books" of
any type like the Roman jurisprudential works listed in the Florentine index (e.g. BiAia
digeston, dpwv, iuris civilion, regularion, &yyspidiov, actionon, ad leges), none emerge
as formal commentaries on an established corpus structure such as the Edict or the
Sabinian corpus, and none are written with anything approaching the sustained, closed,
technical and well-defined conceptual textures for which the Digestis well known.”
Only one patristic source — Basil — reads with any consistency anything like this
literature: some of his canons are written in a quasi-commentary style, stating a known
rule and then subjecting the rule to various processes of quasi-technical rule-
reasoning.’* Other instances of such technical or doctrinal semi-commentary, directed
towards points of law, may occasionally be found.” But in all cases, even in Basil,
such discourse is fairly desultory, ad hoc and hardly beyond a level of technical
sophistication expected of any well-educated rhetor. This type of writing is also not
much more characteristic of the patristic material than the conciliar.”® Further, none of
the authors explicitly, or even allusively, cast their work as comparable to the secular
66¢o1 Tod vopov (the normal Greek term for the Roman jurists);’’ their works are more
those of quasi-magistrates than quasi-assessors. Broadly, in the Byzantine canonical
tradition, the first candidates for proper jurisprudential-type literature are the 12" C

commentaries.

"2 This is very widespread; for example, Fonti 2 xiii; Hess 2002,87; Peges 63-64; Schwartz 1936a,178-
179.

7 Schulz 1953 remains an excellent overview of the types and textures of this material. Pringsheim 1921
usefully dissects many techniques.

™ For examples, see below section D.1

7 Certainly parts of Gregory of Nyssa, Theophilus and Cyril.

76 Commentary-like texts or technical-interpretative activity may be found, for example, in Trullo or
Protodeutera — or even Nicaea. See section D.1.

" The Colll4 1t puév ohpota might be read as suggesting it, RP 1.6, but it is not particularly strong,
especially considering that the secular co@ot are mentioned later in the prologue — a comparison would
have been easy. See van der Wal and Stolte 1994,xvii on the term c6@og for "jurist"/prudens.
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Contrary to the common formulation, then, the conciliar canons do not look
much like imperial laws, and the patristic material does not look much like
jurisprudential literature. Such a comparison finds a real referent (perhaps) only in the
post-12th C western canonical structure of papal decretals (= imperial /eges) and the

commentaries of the decretalists (= jurists).78

C. Normativity I: the canons as rules. Structure and dispositive vocabulary

The basic structural features of the individual canons as rules invite investigation
for two reasons: first, to determine the basic character of the rules, particularly their
level of abstraction and categorical force; second, to determine their relationship with
other types of normativity.

We may define the basic structural features of the canons as rules as 1) their
overall syntactical and compositional structures (e.g. "if...then..." case structure or
straight apodictic prohibition "Let not....", or formal compositional divisions such as
narratio, dispositio, sanctio), and 2) key dispositive, or normative, vocabulary employed
(e.g. O€l, TPOCTAGGOUEY, KEAEVOLEV).

A survey of both these features reveals that the Byzantine tradition is (again)
characterized above all by heterogeneity. This is true across the corpus as a whole,
which we might expect, but also wizthin individual sources. There are only two sources
which show almost complete consistency in both form and vocabulary of rule
expression: Gangra, which enunciates each of its short rules according to the strict
schema "Ei 11¢ + optative (sometimes indicative, but optative variant readings may
often be found)...dvdOepa éotw; and Protodeutera, which uses the dispositive formula
" dylo oUV0d0G... Gpoev...", or the similar fpeis...810p1lopeda or simply opilopev’ in
every canon but one (9),* to convey the canon's central rule content and/or punishment.
In a few other sources, large stretches of texts are often very similar, sometimes as
vestiges of earlier processes of compilation, but the consistency of expression in these
parts of the sources ultimately only serves to highlight the discontinuity of form in the

whole of the sources in their more mature or final forms.®" Broadly speaking,

¥ See generally Brundage 1995,59-61, 154-174.

7 Canons 11, 12, 17.

% Where it is suitably replaced with fipgic obte® cvpuymeopeda, as canon 9 is merely repeating and
strengthening Apostolic 27.

81 See especially Laodicea 1-19 and 20-59, as well as Constantinople 1-4, and, to a lesser degree, Basil
56-74 and Carthage 35-47 and 66-85.
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harmonization and uniformity of rule-structures is simply not a priority in the Byzantine
corpus.

Most texts in fact cycle through a variety of structures and dispositives, even if
one or two may often be particularly common. Nicaea, for example (considering just
primary rules, or where this is unclear, the first rule; if supplementary rules are counted,
the diversity is greater), has &i + imperative constructions in canon 1 and 8; & +
indicative in 9; éneldn| + €do&ev in 2 and 20; émeldn| + imperative in 7 and 12; émedn +
dwoow in 17; ; AABev €ig tv...oc0vodov + imperative in 18; dmayopevw unte +
infinitive in 3; Tpoonkel + infinitive in 4; yp1 + infinitive in 16; wepi + imperative in 5;
nepl + €00&¢ in 8, 11, 14 (partially in 5); mepi + indicative in 13, 19; 614 + £€d0&¢ in 15;
straight imperative in 6, 12; straight indicative in 10.

Turning to syntactical and compositional structures alone, the forms evident in
the canons are numerous. Nevertheless, like much ancient legislation, the canons are
overwhelmingly casuistic. That is, the majority of canons can be understood to contain
(and in this order) a functional protasis, in which a problem, behaviour or circumstance
is stated, and an apodosis which states the consequence of or determination for this
problem, often including or constituting a sanction, although this last may follow as a
third element. The classic form of this type of rule is an explicit "if...then" statement —
e.g. "If anyone should pray with an excommunicated person, even in a house, let him be
excommunicated"(Apostolic 10). But many variants are possible. A common type,
easily converted to an if...then statement, is a nominative or accusative participial
subject structure ("He who..."), such as Ancyra 19 "Those who having professed
virginity disregard their profession, let hem fulfill the penance of digamists" (Ocot
napBeviav Emayyeiddpevol d0etodot TV EmayyeAiiov TOV TV drydpwv dpov
gxminpodtwoav). Also very common are £ned or mepi + circumstance clauses,™ or
casuistic narrationes as simple statements.® The basic formula of these rules, whatever
their exact form, is "if in x situation, then y". This corresponds to a simple narratio-
dispositio structure.

Not all canons are casuistic. Some — at least in their primary rule — are straight

apodictic authorizations or prohibitions. For example, Apostolic 1 "Let a bishop be

82 For example, Trullo 6 Eneidn kai mopd TOIG AMOCTOAKOTG Kavooty nipntaL TV €ic KAfpov
TPOAYOUEVAV AYAL®OV LOVOLG AVOYVAOOTOG Kol WAATAS YOouETY, Kol Uels... opilopev...; or Chalcedon 5
Iepi v petaPavoviav amd TOAemS €ig TOAY EMOKOTOV 1| KANPIKGY E60EE. ..

% For example, Protodeutera 7 [ToAAaG TGV EmoKoT®dV OPAIEV KATATITTOVGOG, KOl APAVICUE TEAELD
Kwdvvevovoag mapadidocOat, dTumep ol TOVTOV TPOEGTNKOTEG THV TEPL ADTAOV PpovTida Kol EMPELELOV
€l veovpyiog povaotnpiev KoTovaAIoKOVoL Kol TONTOG SIUCTAVTEG, KOl TOV CPETEPIGLOV TAV €GOSV
EKUNYOVOLEVOL, TNV EKelvov Enavénoty mpaypatevovat. Qpioev ovv...
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ordained by two or three bishops". Many of these apodictic regulations, as essentially
isolated dispositive phrases, do not specify sanctions. Those that do often must add a
supplementary sanction in "if...then..." form, and may be viewed as semi-casuistic. For
example, Apostolic 5: "A bishop or presbyter or deacon is not to cast out his wife on the
pretext of piety; if he does cast her out, let him be suspended; persisting, let him be
deposed."

Such non-casuistic rules may be found throughout the corpus, but by far the
greatest concentration of these type of rules are to be found in Laodicea, and to a lesser
extent Antioch (e.g. 1,2, 7, 8,9, 13, 19-25). They are clearly a subordinate type of
regulation.**

The preponderance of casuistic rules in the corpus is important for
understanding the nature of canonical normativity. It above all reveals a tendency — yet
again — to think in terms of specifics and the concrete. In this respect, it is very much
like most other ancient laws.* The law presents itself not so much as concerned with
juristic abstraction or general principles as with the preserving and presenting of sets of
traditional answers to specific problems. As such, the system does not center on
comprehensive generalities, abstractions, or principles built through hypotheticals and
deductive reasoning. Rather, the system is built from the bottom up: from the amassing
of many concrete details from which, through induction, analogies and abstractions
might be derived. But the system is not exactly "built" at all — and it is not really much
of'a "system" either. Expansion is mostly about the gradual and relatively
unprogrammatic accumulation of every greater quantities of specific regulations.
Further processes of induction and abstraction are perhaps assumed, but not particularly
a focus of the literature itself. The "law" is primarily the "laws".

It is important to note, however, that while the majority of the canons are
formally casuistic, these same canons are very rarely substantively casuistic — i.e. they
rarely contain explicit narration of specific cases. Despite a number of important

exceptions, the canons are not as a whole a collection of real case dossiers or records of

¥ Despite the impression given by Ohme 1998 and Hess 2002, who seem to present this type of
legislation as an evolutionary end-point of the church's "legalization".

8 On this aspect of ancient near-eastern law, and ancient law generally, see Westbrook 1988,88-102
(although the contrast with later Roman and Greek law is exaggerated), 2008. On Roman law's oft-
remarked lack of interest in abstraction and deductive system-building, Berman 1983,121-141; Frier
1985,158-170; Gaudemet 1986; Glenn 2007,127-128; Schulz 1936,41-65; Stolte 2003,85; Weber
1954,215-216, 276-277; and especially Hezser 1998,586-595, 629-631, where the observation of Roman
"Gelegenheitsgesetzgebung" is also extended to Talmudic writing, with many further references. See also
Tuori 2004 on the exaggeration of the extent and sophistication of early Roman "legal science".
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decisions in specific cases.*® Most canons are written as generic rules in casuistic form.
In this sense, the system tends to fairly high level of generalization in terms of potential
rule-application — the "specificity" of the system is more formal than substantive.

It is also important to note that this casuistic orientation of the system — the
seemingly ad hoc nature of the regulations — does not imply a lower level of categorical
force, or a lowered expectation for general applicability (as if the rules are merely local
statements of examples, or "suggestions", or "guidelines"). Roman law, Mosaic law and
indeed most pre-modern laws are built around the conglomeration of specific, casuistic
rules — Byzantine canon law is no less categorical in intention or force than any of these.

Dispositive vocabulary and mood in the canons — i.e. the phrases used in the
dispositive acts of ordering and legislating (e.g. we order, let x happen), and their
grammatical mood (indicative, infinitive, imperative) — are also chiefly marked by
variety and irregularity. Real consistency is the exception, within or across the sources.
The only lengthy sources in which at least some elements of the dispositive vocabulary
are almost entirely regular, aside from Gangra and Protodeutera, are Antioch (almost
entirely "legal infinitives") and Laodicea (mostly d&i statements).

Most sources instead move through a variety of terms and grammatical forms.
These include third person imperatives or equivalents (i.e. third person subjunctive
aorists), as Apostles 23 Kinpuog Eavtov dxpaotpiboag kabapeicbw; second person
imperatives or equivalent (very rarely), as Basil 28, ...0ote katagimcov d1ddokev
aOTOVG TOV ATAOEVTMOV TPOGELYDV Kol EmayyeMdV dnéyecbat, command or "legal"
infinitives, in which the infinitive has no explicit governing auxiliary, as Apostles 35
"Enickomov i Toludy £ t@v £antod Spav xeipotoviag motioba...;"” plain indicative
statements of rules or practices, as Constantinople 7 tovg TpoctiBepévong i
0p0000&iq...amd aipeTik@v deyxopeda Kata TV doTeTAYUEVNV dKoAoVOiay Kol
ovvnBelav; impersonal modal constructions, of which d&i and ypn (and variant
ypewotel) phrases are the most frequent, but including also dikoidv €otiv, mpoorkel,
dvvaral, 0peilet, E€eott, ddela £oTiv, €DAOYOV €Ty, simple éotiv (in the sense of it is
not right/possible) and a number of more complex phrases such as 10 £8og kai 10

npénov dmortel... (Theophilus 1), éotw TOmoc dote... (Theophilus 7); and, finally, a

% Naturally most of the acta extracts attached to Constantinople, Ephesus and Chalcedon refer to specific
problems or cases. Other notable conciliar exceptions, generally involving actual naming of individuals
or very specific cases, or very close to it, include Ancyra 25, Constantinople 4 and 5, all of Ephesus,
Serdica 18 and 19, and a number of Carthaginian canons, most notably the framing Apiarian dossier. In
the patristic material, most of Gregory Thaum., Theophilus, Cyril, and many of Basil's supplementary
letters (after canon 85) read as specific cases; most of the rest, the majority, do not.

8 On these infinitives, especially prominent in Antioch, see Smyth 1956,448.
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large number of "meta-dispositives", i.e. indicative statements in which the legislators
voice their own agency in the legislative process through statements such as "we
decree", "we decide", "it seems good to us".

These last are collectively the most common, productive and varied form of
rule-expression in the corpus. They are dominated by terms that connote deciding,
decreeing, judging, or "judging good", such as 6pilw (the single most common term
throughout corpus, very frequent from Chalcedon onwards*®), Sikado (e.g. Nicaea 17;
Ephesus 3.4, 5, 9; Chalcedon 1), dokéw (usually in third-person form €d0&g, also very
frequent™), or dpéoko (regularly in Carthage and Sardica as translation for placere
forms; also Athanasius to Rufinus). Other examples of this group be found in Appendix
C (4). Closely related are "ordering" or "commanding" terms, such as ntpoctdrtim (e.g.
Apostles 27, 41, 46; Ancyra 17, 21; Basil 34; Trullo 21, 63, 65, 73, 97, 100) and keAevm
(e.g. Apostles 15, 26; Ancyra 23, 25; Antioch 36; Constantinople 6; Ephesus 3; Basil 1,
24, 34, 51; Sardica 14, 18; Protodeutera 5), as well as permission and forbidding
language such as émupénm (Apostolic 82, II Nicaea 14), anayopedw (Nicaea 3, Trullo
51), or adetav didwpu (Protodeutera 6). Other meta-dispositive expressions are
confirmatory in character, including avavéopon (Trullo 3, 8, 25, 36, 49; 11 Nicaea 6, 7)
kpatove (Trullo 1, I Nicaea 1), émoepayiCo (Trullo 1, 2), kupdéw and Emkvpd®
(Trullo 1, 2; Protodeutera. 11), cuvevdoxéw (Trullo 43) copymeilopon (Protodeutera 9,
11), and cupowvéwm (Protodeutera 11). In a number of sources, especially earlier
patristic material, a number of "measuring" or "tariff" meta-dispositives are common.
These are used specifically to indicate the length of particular penances, and include
opilom (e.g. Basil 4, Gregory Nyss. 4), oikovopéwm (Basil 62, 72; Gregory Nyss. 1;
Theophilus 2), kavovilm (Basil 77), coppetpém (Gregory Nyssa 2), and once even
dokpalw in this sense (Gregory Nyssa 5). Similar are a number of "punishment" verbs
including kabvBdAlo (e.g. Trullo 79), émtipdo (e.g. Trullo 67, Theophilus 2),

Kwvovvevw mepi Tov Babuov (Chalcedon 2, 22), or dvabepoatiCo (Trullo 81).

8 I.e. Chalcedon 3,6, 7, 10,11, 12, 14, 16, 19, 20, 23, 27; Trullo 3, 6, 7, 17, 29, 30, 31, 36, 42, 45, 49, 53,
54,56, 61,62,72,79, 82, 84, 85(dopilw), 86, 92, 94, 99; 2 Nicaea 2, 4, 7, 8 20; all Protodeutera; Hagia
Sophia 1, 2. Earlier, it may be found in Apostles 74 (in sense of measuring or apportioning out a tariff),
Nicaea 6; Ancyra 21 (tariff usage); Serdica 7, 8, 11, 12, 15; Antioch 18; Laodicaea 1; Constantinople
Prosphonetikos; Ephesus 6, 7, 9; Basil 4 (for past decisions), 27 (tariff usage), 88; Theophilus 12 (for
synod); and not infrequently in Carthage, esp. after 50 (usually translating statut/ constitut- forms).

8 E.g. Nicaea 2, 14, 15; Ancyra 1-4, 6,7, 11, 12, 14; Antioch 10, 20; Ephesus 8; Chalcedon 25, 26;
Trullo 2, 3, 12, 55, 60; Gregory Thaum. 2; Athanasius to Rufinianus; Basil 1; Gennadius.
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Although individual sources may evince a higher concentration of one type of
dispositive form than another,”® only one broad pattern in the corpus may be discerned:
the general councils are much more given to statements of rules with meta-assertions of
the legislator's action than the other sources. There are exceptions. Ancyra, for
example, contains numerous examples of meta-dispositives — although they are almost
all €do&ev, which might be regarded as an archaic form, as it rarely occurs in the second
wave.”' Both the early western sources, too, often as part of their dialogical structures,
contain large number of meta-expressions. It must also be noted that Antioch, Gangra
do not contain meta-dispositives within their canons per se, but the canons are framed in
the corpus by introductory structures that serve much the same function. Conversely,
Trullo contains numerous imperatives.”>

Nevertheless, on a canon-by-canon basis, the pattern is fairly clear: the
Apostolic canons, most of the Antiochian corpus, and much of the patristic legislation
(esp. Basil) are dominated by simple imperatives, impersonal modals, and statements of
rules, while the ecumenical councils prefer meta-dispositives. We may consider this
pattern a quasi-chronological development, as much of the first group of material is
written in the 4™ C, and much of the second in the 5" Cor later, although Nicaea and
Constantinople are exceptions. This development is made all the more striking by the
fact that it is accompanied by a gradual but unmistakable privileging of one particular
meta-dispositive: 0pilm (and variants). Already very prominent in Chalcedon, 6pilw
dispositive phrases will emerge as virtually #ze formula for canonical legislation, far
more frequent then any other single term in the second wave. This development is also
part of yet another, larger development, namely the general movement away from
indirect dispositives (£50&e, fipeoev), especially common in the 4™ C sources and the
western material, to direct dispositives, usually in the first person plural or the third
person singular (with subject "the holy synod" or similar).

This predilection for meta-dispositives, and especially first-person ones, may
represent an assimilation to formal imperial law writing. Imperial novels are almost
always written with such meta-dispositives, and the solemnity of imperial conciliar

legislation could call for precisely this type of imitation. Many of the later canons with

% Aside from those already mentioned, the Apostles and Theophilus have a very large number of
imperatives; Ancyra favours £d0o&e and imperative constructions; the western sources tend to privilege
apéoxel clauses; Nicaea and Athanasius to Rufinianus contains a large number of §50&g constructions;
dwodo is especially prominent in Ephesus 1-6; straight indicative statements are common in Basil; and
Timothy is dominated by d@eilw.

! The exceptions are Trullo 3, 12, 55 and 60.

%2 For example, 5, 11, 13, 14, 15, 20, 21, 24, 27, 35, 40, 46, 47, 48, 52, 58, 59, 69, 70, 72, 83, 88, 98.
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these dispositives will also contain more prominent prooimion-narratio-dispositio-
sanctio structures, which also heightens this similarity.”> At the very least these shifts
witness to the gradual regularization — and formalization — of the legislative task.

In terms of the selection of dispositives, a broad lexical continuity with Greco-
Roman legislative language may be observed. The lack of systematic studies of secular
dispositive terminology makes definite and precise conclusions impossible, but
vocabulary of, for example, dmayopevw, £d0&e, EeaTl, S1KO®, KEAEH®, TPOOTAGC®,
opilom (d1opilw, Tpoodiopilm), yneilopar, and of course o€l and ypn are easily found in
the Justinianic and Leonine novels.”* Many of the simpler imperatival or indicative
statement forms also find easy resonance in the secular codices and synopses, as well as
in the Biblical laws and moral tracts.”

One or two points of dissonance nevertheless exist. Most interestingly, two of
the "strongest" secular legislative verbs are surprisingly rare in the corpus. The most
conspicuous absence is Oeoni{w, probably the most common legislative term in the
Justinianic material, and not uncommon in Leo.”® It can be found in the corpus only
four times.”” The similarly strong legislative term vopofetém (and variants), although
not especially common in the secular material, also has only a very secondary presence
in the canonical literature, occurring only six times.”® Curiously, all but three of the
instances of both words place these verbs in the mouths of past legislators, i.e. they are

not real dispositive assertions by the source at hand.” It seems that the strongest

% Trullo 79, 11 Nicaea 7 and Protodeutera 10 are particularly "full" examples of this form, but such
structures, especially without the prooimion, can be discerned in most of the lengthier second wave
canons.

% For Justinian, see the vocabularia of Archi and Colombo 1986 and Mayr 1923 (and both Justinian and
Leo's Novels are searchable on the 7ZG). See also the brief comments of Dolger 1968,75.

% Aside from the Codices, so in the Ecloga, the Prochiron; or, in Scripture, Exodus 20-23 and
Deuteronomy 12-26 (where future statements and second-person imperatives or equivalents are
particularly dominant).

% It may be regarded as virtually the standard Justinianic meta-dispositive, occurring approximately 300
times in the Novels, often in the formula OgoniCopev toivov... It is also common in Leo, occurring 45
times. See Archi and Colombo 1986,1334-1349 and Mayr 1923,199-200.

°7 Serdica 11; Trullo 1, 8; and Hagia Sophia 3

* Basil 18, 88 Trullo 12, 26, 36, Protodeutera 1

% The exceptions are Basil 88, Trullo 1, and Hagia Sophia 3. Even Basil 88 is in a sentence which is
emphasizing that Basil was not the first to legislate on his particular topic: obte TpdTot 0bte pdvol, &
Ipnyopie, évopobetnoapey yovaikag avopact un cvvorkeiv. In Trullo 1 Ogonilw is found in the rather
rare circumstance of asserting a doctrinal confirmation, which may explain its unusual presence; it may
also be present here merely as variatio, as Trullo 1 conspicuously, and rather elegantly, cycles through a
number of different dispositives: 0pil®, émoppayiw, ETkvpom, etc.
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legislative terms are only put into the mouths of previous legislators. A third term,
Kkehebw, is also more prominent in the secular material than the ecclesial.'®

Conversely, 0pi{w vocabulary, used as a general dispositive, is hardly present in
Justinian at all. It is more evident in the 9™ C Leo, but it is possible that as a regular
dispositive term it represents something of a semi-technical "church" term;
alternatively, it may simply represent a general later-Byzantine preference. '’

Broadly, however, there is little truly exceptional about the shape of the
dispositive vocabulary and forms of the canonical literature: the canons are mostly
writing rules within the normal parameters of Greco-Roman legal rule-writing.'”> The
general avoidance of a number of "strong" imperial dispositives, particularly Ogomio,
may be read as simply one more example of the canons' delicate and indirect
negotiation of identity with the civil legislation: the two broadly exist in the same realm
or rule-language and form, with many resonances, but also with certain subtle patterns
of distinction.

Taken as a whole, the normative shape of canonical rules, both in structure and
dispositive diction, suggests two basic observations.

First, the canons yet again emerge as above a heterogeneous collection of
specific rule-traditions. A strong concern for formal uniformity or rationalization is not
evident, either in composition or compilation (although such a concern is occasionally
evident). Indeed, despite a certain gradual standardization in form and diction, a distinct
lack of concern for formal regularity is everywhere evident. The casuistic nature of the
canons heightens this emphasis on the concrete and particular. This is not law
conceived as a neat rational construct, a gapless system of regular and coherent norms:
it is a sprawling collection of authoritative pronouncements, in many different forms,
made in many different contexts. This does not make this law any less categorical or
forceful (or "legal") — it simply anchors legal authority in an engagement with the
specific and concrete.

Second, the canons do not emerge, either in their rule-forms or dispositive
vocabulary, as radically unique or unusual. Their broad casuistic form of rule-

presentation is coherent with much ancient law, and their dispositive diction does not

1% Over 200 examples of formal first-person forms may be found in Justinian's Novels, and 20 in Leo's.
See Archi and Colombo 1986,1512-1517 and Mayr 231. The canonical evidence — the examples above
are almost exhaustive — are much sparser, and include a// forms of the root.

%! For Justinian, see Archi and Colombo 1986,2390-2939; Mayr 1923,329 From the 7LG, twenty six
instances of dispositive statements with 6piCopev may be found in Leo's novels.

192 ¢f. Pieler 1991,606, 616-117 on the secular-like language of Zonaras in paraphrasing the dispositions
of the canons.
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seem to be wildly out of line with Greco-Roman traditions. Only one or two differences
of emphasis in the selection and use of dispositives suggest some subtle literary

differentiation with contemporary secular legal literature.

D. Normativity II: the legal language of the canons

The central methodological imperative of this work is to allow the canonical literature
to define its own sense of "legality". Nevertheless, a critical — if often unstated —
question of the modern literature is the degree to which the canons contain linguistic
and conceptual phenomena that today, at least, would be considered characteristically
“legal". To what extent do the canons read as "legal" texts? Can we discern a
specifically "legal discourse" in these texts?

From the standpoint of the formalist-positivist legal culture sketched in the
introduction, "legal discourse" tends to mean "technical legal discourse", which in turn
means patterns of concepts and language that function as the specialized logical
grammar of a closed and clearly defined body of formal rules (operated by trained
professionals). This discourse manifests itself in particular in the use of specialized and
proprietary vocabulary and style; a strong interest in terminological, conceptual and
definitional precision and consistency (and thus the heavy use of formulaic phrases); a
tendency to schematize and proceed methodically through different aspects of a
problem, perhaps addressing even hypothetical problems; a strong concern for rule-
detail and comprehensiveness of regulation, including concern for exceptions and a
tendency towards rule “prophylacticism” in which rules attempt to foresee and forestall
false interpretations, and make multiple, slightly different provisions for various types
of circumstances; and finally, a concern to constantly speak within and to "the rules" —
i.e. to refer to other rules often.'”

In the canons, almost all aspects of this type of technical legal discourse may be
detected. It may emerge merely in the passing citation of a noticeable phrase or term
from secular technical legal discourse, or it may manifest as a stylistic tendency, or it
may appear as a much more sustained technical legal structuring of the canonical
material itself. It occasionally even suggests that the system is beginning to operate as

an autonomous parallel and proprietary legal discourse: i.e. with its own concepts,

103 The inspriration for these characteristics may be found in the references in the Introduction, n. 59; also,
Mellinkoff 1963.
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terminology, and rule "grammar", as distinct from other Greco-Roman technical legal

discourses

1. The legal parts

The single most prominent locus of technical-legal discourse in the corpus is the
canonical penal system.'” Quite aside from the fact that the stipulation of clear,
specific sanctions itself may be understood by some as a defining characteristic of legal

discourse itself (versus other types of social and moral rules),'”

these provisions in
many sources evince a formulaic quality that strongly suggests the legal. This is
particularly noticeable in sources such as the Apostolic canons (esp. 42-44, 51-72),
Gangra, Trullo, or Protodeutera, where the repetition of penal formulas can be quite
prominent (e.g. "} tovcdcOo 1 kabapeicOw", "éav [one condition or subject]
apop1lésbm, éav [another condition or subject] kaBopeicbw"; "&l...avabepa Eotw".
Curiously, it is perhaps most prominent in the oldest penitential punishments (e.g. much
of Basil's letter 217, Ancyra 1-9, most of Gregory of Nyssa) which evince a strong sense
of technicality in their precisely defined and quite technical penitential steps (e.g.
mourners, hearers, supplicators, "standers"), and their interest in developing a detailed
system of specific tariffs (one year excommunication, three years, etc.).

A legal-like standardization of substantive penalities may also be noted. Despite
much variation in both substantive content and terminology across the corpus as a
whole, three provisions in particular may be distilled as a standard set of penalties:
excommunication (for laity) or suspension (for clerics), usually called dopiopoc;'
deposition for clergy, generally kofaipeoic;'®” and a stronger and rarer punishment of
ostracism or permanent public damnation, more varied in content and terminology, but
often conveyed with avadepa, dmopintm, dmoknpvtie or droPdrie language.'” In
addition one will also occasionally hear of general, unspecified, énityna.'” In the first

wave these three (or four) categories are already particularly obvious and standardized

in the Apostles (e.g. 42-45, 62) and the Co//149.10-18, where they are schematized. By

1% On Byzantine canonical penal law, see especially Panagiotakos 1962 and Rhalles 1907. For the older
graded penitential system, Schwartz 1911.

105 See Donovan 2007,3-15, Freeman 2001,207-219.

1% Also often some type of paraphrase with diotvévnroc, e.g. Chalcedon 8 éotmoay akovdvntol See
Panagiotakos 1962,295-296, 334-335.

197 Related, if not always identical, with the punishment of being in danger of losing one's Bafuog, rank
e.g. Chalcedon 2 100 oikeiov émntéto fabuod. See Pangiotakos 1962,4.264-270 for common
paraphrases and further examples.

1% See Panagiotakos 1962,321-323.

109 E.g. Chalcedon 3, 8, 14, 24; Il Nicaea 16; Protodeutera 6
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the second wave they are omnipresent, if not exclusive, and the three of them emerge
twice in short-hand expressions for canonical penalties generally, first in II Nicaea 1,
which professes faithfulness to traditional provisions évdfepa, kabaipeoig, and
apopiouog (it also speaks of other types of émitijua), and Hagia Sophia 1, which
confirms the reciprocal observation of Roman and Constantinopolitan canonical
measures in terms of the same three categories. Although many other different types of

penalties will often be specified (loss of rank, loss of honour)'"°

the relatively regular
presence of these three defined and distinct concepts strongly suggests a technical,
methodical conceptualization of sanctions.

These provisions also constitute one of the very few clear and consistent
examples of proprietary internal technical concepts or terms in the corpus. Although the
ideas of suspension, demotion and ostracism are certainly not unknown in antiquity, the
collection of these terms as a regular technical sef of penal provisions, and for the most
part the terms themselves, seems without obvious and regular parallel in the Greco-
Roman legal world; certainly the contemporary imperial legislation does not regularly
express sanctions in this way. In a sense, the Byzantines were themselves aware of this,
inasmuch as they can speak about the distinction between secular and church law as
lying precisely in the different character of its sanctions.''" It has its own penal system.

Penal provisions aside, technical-legal discourse may be found throughout the
corpus in a variety of different forms. It may be sought in 1) terminology; 2) stylistic
tendencies; 3) legal "turns of thought"; 4) legal concepts, definitions and principles; 5)
sustained or subtle examples of rule logic.

Technical-legal terminology is perhaps the most obvious and easily discerned
type of technical legal discourse in the canons. In principle, it may include technical
Greco-Roman secular law terminology, technical terms from Scriptural law, or any
signs of proprietary Christian technical terminology, traditional or novel. In practice, it
1s mostly evident in borrowings from Roman legal and administrative language;
certainly these present the most dramatic examples.

Among the most obvious and prevalent of these last include a large number of
adoptions of substantive Greco-Roman institutions, offices or legal instruments.

Among the most prominent include office or position language such as a&iopo, Tyun or

19 See Panagiotakos 1962,4.264-340, Rhalles 1907,43-134.
" Especially obvious in oi tod peyéhov Oeod; see chapter 2.A.3.
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ooikiov;''? terms for legislation or documents such as vopoc, Swotayy, di6taéig, or
MBerhoc; ' the names of specific offices such as &xdwoc (defensor);''* administrative
and legal institutions such as &yyvou (securities),'"> évéyvpa (pledges),''® Aoyot (in the
sense of financial accounts, rationes) and eb0vvou (reports of administration),''” and

basic legal procedures such as the d16yvooic (the standard translation of cognitio)''® or

. 5o s 5 , 119
more general "hearings", ¢££1001¢ or AkpOACLG

. These borrowings or modeling have
often been remarked, and all clearly evince the general receptivity of ecclesial
administration to secular Roman forms.'*’

More intriguingly, and more directly germane to our concerns, are the subtler
weavings of Roman legal phraseology and processes into the articulation of the rules
themselves. Procedural subjects are a particularly fertile area for this type of
borrowing.'*' Some of the language is quite general, common to both native Greek
legal usage and Roman law texts, and hardly remarkable, including charge words like
gympa/éykorém ' or aitia/aitiopon'> (both general Greek legal terms for charges
or accusations, the former also a formal translation of crimen), vndBeoic (case),'** Sikn
(penalty, punishmanet), dmoloyio/dmoroyéo (defense),'™ katnyopio/katnyopéo

(accusation),'*® ¢ éyyo and Siehéyyo (convict and prove)'?’, dmodidmpu (hand over);'*®

129

arokataotaotg (restoration or reversal), = ewpdw (always in passive, to be caught in a

12 Common; for example Apostles 29; Nicaea 7, 8; Antioch 5; Serdica 20; Chalcedon 2, 4; Trullo 7;
Hagia Sophia 2.

'3 For MiBeihog, Ephesus 8, Cyril 3; see the table in section A above for others.

14 Carthage 75, 97; Chalcedon 23.

!5 Chalcedon 30.

"® Tarasius Fonti2.326-327.

"7 Antioch 25, Basil 20.

18 Serdica 14; Trullo 39; Protodeutera 13, 14 (cuvodikt) d16yvaoic).

"9E . g. Serdica 3, Cyril 1 (a kavoviki dxpéaotc), Theophilus 6 (dcptBoig £EeTdosg yvopévne).

120 On Christianity's appropriation of Roman governance and legal forms, see Gaudemet 1958,322-30,
378-407; Herrmann, 1980, 23-92, 207-231, 290-306; Hunt 1998,240-250; Humfress 2007,196-211; Jones
1964,874-894; Millar 2006,133-140.

21 1t has often been remarked that the most obvious Roman law borrowings in church law are in this area;
e.g. Humfress 2007,208-209.

12> Very frequent; e.g. Apostles 28 (where they are to be pavepd); Antioch 14, 15; Constantinople 6
(including in the more technical form ékkAnclootkov &ykAnua); Ephesus 9; Chalcedon 18 (directly
appropriating the secular Roman condemnation of the crime of conspiracy, 10 tijg cuvopociog i
opatpiog &ykinua); Peter 12 (in the slightly more technical phrase éykAnuo tpocdyewv), 13, 15; Basil 9
(10 yap Eyxinpa évtadba tiig dmoivodong tov dvopa dmtetar), 21 (drdyew &yxAnparty), 24, 33, 37, 41,
53; Theophilus 3, 6, 9; Trullo 21 (éyxinpact kavovikoic), 98; Protodeutera 10, 13, 14.

'Z E o Laodicea 40, Cyril 1, Constantinople 6.

124 Chalcedon 9.

2 E . Antioch 4, 6, 12; Serdica 4, 13, 21.

126 E o. Constantinople 6 (esp. ékkAnolaotki] katnyopio), Basil 61.

127 E.g. Neocaeasrea 8, 9 (and here "pavep®c"); Basil 61; Gregory Thaum. 8, 9; Protdeutera 9; the latter,
Cyril 1.

'8 E g. Gregory Thaum 8, 9.

129 Apostolic Epilogue; Antioch 13; Protodeutera 3.
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. 130 ’ 3 131 5 > ; 2 ¢ ;
crime), ~ ékkaAém/EkkAnoig (appeal), ~ ; ebBvvog/dvehBuvog and &voyog or HrevBVVOC

132

(guilty/innocent and liable) ““. The concentration or repetition of some of these terms

can nevertheless create a highly technical-legal impression.'*?

Other terms are more clearly "legalese", or at least distinctly administration-
speak. A good example is TpoOxpive, as in Nicaea 10: todto 00 mpokpivel T@ KOvVOVL TQ
éxkAnowotik®d. This is a calque of the Latin praeiudicare, which denotes in legal texts
any type of "prejudice", that is, impairment of, or harm or attribution of liability to
someone or something, including very often, as here, "harm" to the validity or

applicability of some rule.'**

It is quite common in concilar acta and may be found
several times throughout the corpus.'*’

Closely related are a number of technical parliamentary turns of phrase. Thus
we encounter Stoharéw/Stodloiid, an extremely common Greek parliamentary-legal
calque of the Roman law inferlocutio, i.e. an "interlocutory judgment"."*® Formal
decisions, judgments or rulings are of course often rendered with drogaive/dndéeacig
or yvéun, both standard forms for sententia.">’ Constantinople 394, a parliamentary
extract, is full of such language, including as well a rare technical use of éuaviCm
(insinuare)"*; the same texts also begins with a curiously formal (and technical?)
statement of Nectarius "seeing" before him the two bishops in disagreement.

Other borrowings are not directly related to procedure or parliamentary process.
Among the most prominent and common is dikaiov/dikata, in the sense of legal

rights//ura. Thus, for example, in Ephesus 8, each province is to preserve its "inherent

rights" (ta avti] mpocdvta dikaia); likewise in Chalcedon 12 there is a concern that

B0 Very frequent; e.g. Apostles 54, 73; Ephesus 7; Basil 68, 70; Gennadius (Fonti 1.2.296); Trullo 12, 20,
33,50, 53,77, 79, 88; II Nicaea 10, 18; Protodeutera 4, 6, 7.

131 E.g. Serdica 3, 5; Carthage 28, 125.

132 Basil 42, Cyril 1, Theophilus 6 (&yAkfpatt Topveiag drevBuvoc), Chalcedon 29, Trullo 21.

133 S0, for example, the repetition of dmoAoyia and dmokardotacic as a kind of legal formula in Antioch 4
and 12; or of éav pev xatnyopnbévieg heyyBdot...£av 8¢ £avtolg éEeinmat Kai dmoddot in Gregory
Thaum. 8, 9; or of éAeyyBijvar pavepds in Neoceasrea 8§, 9; or of i pévov éreyybein in Protodeutera 14,
15. Areas of high levels of concentrated procedural terminology include Constantinople 6, Cyril 1, and
much of Theophilus.

3% Berger 1953,644; cf. Avotins 1992,181.

135 Nicaea 10; Carthage Acta 1 (Fonti 1.2.205); Theophilus 3, 5; Constantinople 394; Trullo 37,
Protodeutera 7.

136 Constantinople 394; Ephesus 7; Gennadius (Fonti 1.2.297). Avotins 1992,58; Berger 1953,512-513.
37 E.g. Nicaea 5; Antioch 6, 14, 15; Serdica 4, 5, 14, 19, 20; Cyril 1; Theophilus 4; Gennadius (Fonti
1.2.298).

1% I.e. insinuare apud acta, that is, "enter into the public acts", here in its somewhat broader sense of
"formally exhibit/demonstrate before a court". See Avotins 1989,53-54; 1992,79-80; also under
"éupdviotg".
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metropolitans preserve their oikeio dikaia during imperial divisions of the jurisdictions;
in Trullo 37 various ékkAnotlaotikd dikawo are to be unharmed. '’

Further examples of late Roman legalese may be found in Appendix C (5).

Proprietary technical terminology is much more difficult to identify, aside from
the penal provisions noted above. The term kavov itself, as a regular term for an
ecclesial rule, is among the best candidates. The technical cast of the term is conveyed
especially strongly by the various adverbial and adjectival uses of the root: Kavovik®¢
or kavovikoc.'** The canons constitute a sufficiently specialized and autonomous rule
discourse to speak "canonically". Another example may be the usage, twice, in Trullo
41 and 46, in a monastic context, of the phrase ped’ gdAoyioc, with what seems to be a
proprietary technical meaning of "with permission” (a usage retained in the Orthodox
church today).

Aside from these, the only proprietary Christian terminology in the corpus
relates to specific institutions, the best candidate for which is probably the concept of a
ovvodog teketa, which in its repetition in Antioch 16, 17 and 18 sound like a technical
concept.

More difficult to pinpoint than technical legal terminology is technical legal
style or tone.

One of its more obvious incarnations is perhaps the terse and economic prose
found in some of the first-wave legislation, peremptory in tone and almost staccato in
rhythm. This stylization conveys a strong sense of the canonical rules' force,
comprehensivity, and generality. This style is particularly prominent in much of the
Apostles, most of Gangra and Laodicea, much of Basil's third letter to Amphilochius
(217), and Theophilus's vrounotikov. In the last, the highly administrative prose is
economic and dense to the point of obscurity.

Other stylistic tropes also convey a sense of authority, precision and rule-
comprehensivity. One of the most distinctive is what we may term "legal pleonasm".
This involves the rapid successive restating of certain concepts in which the sense is
shifted slightly, either through the use of different aspects or forms of an action (to
condemn any common possible variant) or different tenses. This type of writing is quite
common in the secular /eges. It is never overwhelming in the canons, but does emerge

occasionally. Thus, for example, in Ephesus 7 "no one is permitted bring forward or

19 Other examples may be found in Constantinople 394, Ephesus 8, Trullo 39.
0 E g. Ephesus 9; Cyril 1; Trullo 21, 33; cf. Wenger 1942,119-125.
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compose or construct another faith..."; in Constantinople 4 "...Maximus did not become
and is not a bishop....and everything that that has beendone concerning him and by him
[TV mepl adTOV Kol TdV Tap” avtov] is declared invalid."; in Chalcedon 17 "...and if a
city has been erected or aftewards will be erected by imperial authority....". Sometimes,
with pairs of near-synonyms, it is difficult to tell if one is encountering mere (and
typical) Byzantine hendiadys, or if a real conceptual distinction is intended.*'

Other typically "legal" stylistic tropes include the repetition of formulae, the use
of "aforesaid" phrases, or the use of officious-sounding hyperbole. See Appendix C (6)
for examples.

Overlapping with legal stylizations are what we may term "legal turns of
thought". These are conceptual tendencies or patterns which convey a sense of legal
technicality.

The simplest and most obvious of such patterns is the tendency to write with
frequent reference to other, usually older rules.'* Although not always strikingly
"legal" if examined in isolated examples, the cumulative effect of repeated rule-
referencing strongly conveys the idea that one is writing with a closed system of formal
norms. Rule referencing may be found throughout the corpus — as the table in section A
indicates — but is especially strong and noticeable in Gennadios, Basil, and virtually all
of the second wave, where canons can be entirely given over to conveying or
interpreting older rules.'*

A much broader and multi-faceted conceptual phenomenon is the pattern of
speaking and thinking in exceptional detail, with attention to precision and the striving
for comprehensiveness. In effect, the texts read as if the rule-world is struggling to
encompass as much of reality as possible and as carefully as possible. Its most obvious
manifestation are rules or questions which evince almost pedantic attention to very
narrow issues or provisions. Ancyra 14's concern to stipulate a very specific minimal
rule requirement is a good example of the former type: fasters must at least faste meat,
and then they may abstain (to prove they are not reviling meat-eating per se). Similarly,
Timothy 8 addresses the very specific problem of whether a woman at the verge of

childbirth must fast during Holy Week (no); Timothy 13 is concerned with a minimal

141 See the instances of this type of stylization in Ephesus 1, 2, 3, 5, 9; Chalcedon 4, 27; Hagia Sophia 2;
and Protodeutera 1, 5, 6, and 13.

142 See generally the table in section A, above; also below, section E.1.

'3 For examples of this last, see Basil 1, 3, 8, 9, 12, 24, 47, 50, 51, 80; Trullo 6, 8, 14, 16, 36, 90 (among
many others; see Historike 294-295); 11 Nicaea 5, 6, 11; Protodeutera 8, 9; Tarasios is essentially a
canonical florilegium on simony.
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requirement for sexual abstinence (couples must abstain from intercourse at least
Saturday and Sunday); Basil 37 rules that a man who has married again after his first
marriage to another man's wife will be punished for adultery for the first marriage — but
not for the second; Theophilus 5 turns on whether the deacon Panuph married his niece
before or after baptism.

A particularly noticeable subset of this type of technical rule-detail work may be
found in the frequent positing of exceptions to broader rules, often as asides. For
example, Apostles 54 forbids clerics from eating in taverns, unless they must stay at an
inn while on a journey. Laodicea 1 permits digamy, but only if there is no clandestine
marriage. Chalcedon forbids clerics from engaging in business affairs, but lists two
exceptions: guardianship of minors or ecclesiastical adminstration. Protodeutera 5 is
quick to insert two specific exceptions to its three-year novitiate rule: those who are sick
or who are already living a monastic-like life. Many other instances of such provisos
may be found.'*

Another subset of this type of thinking emerges when considerable pains are
taken to work through a variety of different, detailed aspects of the same general rule or
problem, either within one canon, or across a series of canons. This tendency leaves the
impression of very careful, almost finicky, concern for comprehensiveness and
thoroughness, and often suggests an agonistic rule environment. Many of the instances
of legal pleonasm above may be counted here, but a good general example is Gangra 7
which is careful to specify as problematic both the taking or giving of offerings against
the will of the bishop oranyone entrusted with these things. Ephesus 2 makes separate
mention of both bishops who never condemned Nestorius, as well as those who did
condemn him but then back-slided. Ephesus 4 specifies that both private and public
adherence to Nestorianism is forbidden. II Nicaea 10 is careful to stipulate that clerics
may only come to Constantinople and serve in nobles' houses with the permission of
both their bishop and the patriarch of Constantinople. For further examples, see
Appendix C (7).

Even more revealing of a technical concern for detail — and conveying a strong
sense of operating within a well-defined rule system — are the various instances when a
later rule fills in, or corrects, small details or gaps is earlier legislation. Basil 24, for
example, addresses a narrow rule-gap in Pauline legislation: if widows who marry are to

be overlooked in the distributions, what about widowers? Timothy 5 is a response to a

4 For example, in Basil 13; Ancyra 11; Antioch 11; Chalcedon 4, 25; Trullo 68; Protodeutera 4.
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question on the details of Paul's rules about couples' mutual sexual abstentions (the
night before liturgy?). Trullo contains a very large number of such examples. Canon 5
repeats prohibitions against clergy living with women (particularly Nicaea 3, but also
Ancyra 19, Basil 88, and more vaguely Carthage 38), but now adds a clear punishment,
and extends the rule to eunuchs as well. Canon 6 cites Apostolic 26, that only readers
and singers may marry, and reaffirms it by stating that presbyters, deacons and sub-
deacons may not marry after ordination; the intention must be to counter attempts to
assimilate subdeacons to the lesser clergy named in Apostolic 26. Canon 15 supplies a
minimum age for ordination of subdeacons, which had been overlooked in the earlier
legislation (which is summarized in canon 14). Further examples may be found in
Appendix C (8)

These general conceptual-legal tendencies are sometimes accompanied by — or
develop into — manifestations of what we today might consider real "legal scientific"
discourse. These include the development of formal schematizations and
categorizations, the regular use of formal distinctions, concepts, and definitions, and the
employment of rule principles. All evince the strongly "jurisprudential” concern to
explore or determine how rules can be applied systematically to a variety of fact
situations.

Among the best examples of sustained technical schematization and
categorization are the lapsi categorizations of Ancyra 1-9 and Peter. Both show a
concern for the methodical drawing of careful distinctions and an interest in rational
systematization in the (more or less) descending pattern from higher ranking to lower
ranking and less problematic to more problematic.'* Also important are the graded
schemata of heretics, primarily in Basil 1, Constantinople 7, and Trullo 95, but also
Nicaea 8 and 19, Laodicea 7 and 8 and Basil 54. The most extreme example is Gregory
of Nyssa's division of penitential rules into the Platonic schema of the faculties of the
soul.'* A more localized example would be the careful distinctions on the age and
status of perpetrators of bestiality in Ancyra 16. Although only Gregory of Nyssa
engages in building a multi-layer branching set of divisions (sin is divided into three
categories, each category is divided into further types of sins, and so on — a conceptual

147

"pyramid" as Fuhrmann calls it) "', these schemata all evince a concern for both rule-

comprehensiveness, definition and careful distinction. The categorization of lapsi and

1> Something similar may be found in Ephesus 1-6 and Protodeutera 13-15.
146 These will be discussed more fully in chapter four.
7 Fyhrman 1960; see further chapter 4.F.
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heretics may also be considered one of the very few important proprietary legal-like
distinctions of the canonical tradition.

Formal concepts, distinctions and definitions may also be found. Most may be
regarded as commonplaces. Particularly striking is the very stock distinction between
voluntary and involuntary actions.'*® Basil 8 explores the difference with reference to
murder in great detail, considering a number of different possible scenarios. One may
also find the distinctions of unwritten/written,'* knowledge/ignorance,'™ or a crime
confessed/un-confessed'”'. Many of these distinctions emerge in the context of
determining a penitential tariff, as potential mitigating or exacerbating factors. Related
are a number of formal concepts concerning the circumstances of an act, such as a
person's "intention" or "disposition" (zpoaipestc, S1G0eoic, tpdbeoic)' 2, or "need" or
"force" (Gvérykn, Pic)'>. Basil also speaks of custom having "the force of law"'>*.

More specific distinction and definition-making may also be found. This is
particularly obvious in Gregory of Nyssa where distinctions are explicitly named as
dwpéoeic and dapopai, and include extended discussion of the difference between
adultery and fornication (canon 4) or stealing and robbery (canon 6). Elsewhere in the
corpus other fairly specific distinctions can become important topics of discussion,
including those between self-castration and non-self-castration,'> formed and unformed
fetuses,'*® different degrees of sexual contact,'®’ or widows and virgins'>®.

Some canons are specially focused on whether a certain case may be subsumed
under a set definition. Basil 2, for example, treats the scope of application of the
technical definition of murder: does it include abortion? (yes) Basil 31 deals with the
problem of whether a woman whose husband has gone away and marries before
assurance of his death is indeed an adulterer (yes). In a similar way, Protodeutera 9
mostly revolves around the meaning of the verb "to strike".

Very occasionally, principles and maxims — regu/a-like material — are voiced.

The biblical prohibition of double jeopardy, for example, is employed in such a way

18 Ancyra 22, 23; Gregory Nyss. 2, 5; Basil 8 (also called a diopopd here).

"’ Basil 91, 92; I Nicaea 7.

150 E.g. Basil 7, 27, 46; Trullo 79.

5! Gregory of Nyss. 4, 6; Gregory Thaum. 8,9; Basil 61.

152 Nicaea 12; Basil 8, 10, 11, 53; Gregory Nyss. 8; Neoceasarea 6, 12; Carthage 47 (although these last
three are with specific reference to baptismal theology).

133 E g Gregory Thaum. 1; Gregory Nyss. 3; Ancyra 3; Chalcedon 25; Trullo 41.
134 Basil 87

135 Nicaea 1; Protodeutera 8.

1% Basil 2

157 Basil 70

"% Basil 18
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three times. > Likewise Basil 40 should probably be read as appropriating a Roman

legal principle when he notes that a slave who has married without her master's consent
is a fornicator since "the contracts of those who are subject to another have no force".'®
Protodeutera 17 likewise contains a quite explicit citation of a Roman regula: 16 ye
ondviov ovdapod vopov tig EkkAnciog Tiféuevor ["...not making the exception in any
way the law of the church"]. This is a paraphrase of Digest 1.3.4 = Basilica2.1.5."°!

A few principles may be considered proprietary. Although highly theological in
content, Basil's formulation in canon 27 that a presbyter who has sinned sexually cannot
serve liturgically as "it is illogical for one to bless another who ought to heal his own
sins" seems to have become accepted as a kind of canonical principle in Trullo, cited as

such in canon 3.'¢?

In Basil 26 we also may not be wrong to hear a proprietary
canonical principle in "Fornication is not marriage, nor the beginning of marriage".

Finally, to complete our survey, a number of places in the canons are notable for
simply involving particularly subtle, ingenious, complex or sustained jurisprudential
logic of one type or another — their "legal" texture is unmistakable. Frequently these
combine many of the foregoing elements.

Some of the most impressive are those which contradict some overly-subtle rule-
interpretation, or attempt to close loopholes. Protodeutera 9 for example is written to
counter narrow rule-agonistic interpretation of an older canon: it confronts those who
attempt to evade Apostolic canon 27 by ordering people struck, instead of striking them
themselves. It disallows this distinction and — in a fairly technical way — directly
isolates and addresses the problem of the definition of "strike" in the canons, opting for
a simple comprehensive definition ("the canon chastens simply 'striking'...). Similarly,
II Nicaea 12, probably the most "legalistic" canon in its source, directly addresses a very
narrow and technical and ingenious rule loophole: seculars may not acquire church
property directly, northrough an intermediary clerical possessor. It also contains
considerable secular-legal diction, and build its regulation around an older fixed rule
(Apostolic 38).

Sometimes the ingenuity and subtlety is more on the canons' own part than any

targeted interpretation. Trullo 13, for example, seems to read Carthage 3 and 25, on

13 Apostolic 25; Basil 3, 32. The principle is from Nahum 1.9. Basil 20 also cites 6o yop 6 vopog Aéyst,
101G &v 1@ voum AaAel (Rom. 3:19) to void the professions of virginity of heretics.

1% See Buckland 1963,419-420; Kaser 1955,1.314.

11 Tobg vopovg amod tdv dg £mi 10 TheloTov GLUPAVOVTOV, 0V iV TdY oraving sichyscdo di. The text
in Protodeutera could, of course, be an exact citation of another paraphrase. See also Basil 87, 91 92;
Constantinople 394; Protodeutera 7 for other possible examples of secular legal rules or concepts.

12 And again in Trullo 26 as part of a fuller citation of Basil 27.
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clerical continence, as properly only referring to sexual continence before the service of
the liturgy — a distinction not entirely evident in the canons in question. Trullo 16,
interpreting Neocaesarea 15, draws a fairly fine distinction between deacons who serve
liturgically, and the deacons of Acts who were specially appointed to address the needs
of the community.

Many of the most sustained instances of such reasoning may be found in Basil,
whose work often reads as a virtual rule-commentary. Basil 1 is representative of many
of Basil's techniques and concerns.'® The canon is above all about finding specific
rules about reception of different types of heretics: thus he begins by talking about
customs that prevail, then noting that no canon on the Pepouzeni exists, then working
through how a rule for them might be found, then noting different rules on the Cathari,
and Encratites, and finally, most strikingly, worrying about how certain actions imply
broader rule consequences for others (namely, that the acceptance of certain Encratite
bishops implies acceptance of those in communion with them ofov kavova tva). In the
course of all this, Basil makes a technical distinction between three types of heretics,
defines each type, weighs different traditional rules — one of which, Cyprian's, he
exposits in full, going step by step through its rather fine, multi-step logic — worries
about objections and complications (e.g. what it means that the Encratites accept
orthodox baptism), and offers his own reasoned opinions.

We thus have very many classical "jurisprudential" concerns, in considerable
concentration and all very near the surface of conscious concern: rule finding and
precedents, distinctions, definitions, systematic classification, problems with authority
of rules, problems with setting precedents, and ways of harmonizing conflicting rules.
Even one of the most important characteristics of real jurisprudential thought, the
logical generation of new rules from old ones, i.e. making the rule system itself create
rules, is present, if vaguely.

Another good Basilian example — and one of the greatest examples of technical
rule discourse in the corpus — is Basil 87, the letter to Diodorus. Here Basil's explicit
target is a very fine interpretation of the Mosaic law which justifies taking one's dead
wife's sister in marriage on the grounds of Leviticus 18:18: "You will not take your
wife's sister, to uncover her nakedness, to rival her, while your wife still lives". The
argument was made that one could take one's wife's sister once one's wife was dead.

Basil, extremely annoyed at this "co¢iopa, responds angrily that everyone should

163 Other good "jurisprudential" examples include Basil 8, 9, 10, 18, 21, and 63.
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know better than this, even without detailed reasoning, but that he will provide
arguments "from reason" (ék T®v Aoyiou@®v) anyway. He then goes on to analyze, for
example, how "syllogizing from logical inference from the silence of a law is to make
one a lawgiver, and not to let the laws speak" (10 d¢ &k 11)g T0D drorlovBov Empopdg TO
clwnnBev cuALoYilecBat vopoBetodvtdg £otv, 00 Ta TOD VOOV AéyovToc), and
produces several pages of similar logical and exegetical arguments showing the
absurdity of such reasoning, and the likelihood of his own interpretation.

Further examples of similar extended "legal" discussions, from throughout the

corpus, may be found in Appendix C (9).

2. The legal whole?

When the above instance of technical-legal language and thought are considered
together, en masse, it becomes difficult to avoid a simple conclusion: technical legal
discourse does exist in the canons. The canons are entirely capable of speaking and
thinking in a manner consistent with modern expectations of a fairly closed, formalist
and agonistic rule system. The large number of parallels, borrowings and cross-overs
with secular Greco-Roman legal technical discourse also demonstrate that the canons
can move very comfortably in the world of their contemporary secular jurisprudential
culture: they can, and do, engage in the same type of "rule-think" as the Roman law.

This first-blush consonance with modern expectations — and even Roman law —
is, however, deceptive. Despite the impression that may be given by amassing a
number of technical legal characteristics in one place, as above, the corpus does not in
fact read as a primarily or convincingly technical-legal text — certainly not by modern
standards, and not even, I think, in comparison with the Digest or other contemporary
Roman legal works (although here the difference may be more quantitative than
qualitative). Two factors work against such a reading.

First, technical legal discourse is present only very unevenly in the corpus.
Whereas modern technical discourse, virtually by definition, is programmatic,
systematic, and above all consistent, this is not so in the canons. Technical legal
stylizations and characteristics — formulas, technical diction, high levels of details, use
of principles, arguments from definition, etc. — tend to fade in and out throughout the
corpus. Some parts of the corpus are thus very legal sounding, such as Antioch, Basil,
some of Carthage, Gangra, Protodeutera, and many of the acta extracts. Elsewhere

sources evince hardly any technical-legal content at all — the two canonical poems of

171



Gregory Nazianzen and Amphilochius, and most of the very general letters of Dionysius
and Gregory Thaumatourgos, are obvious examples. Most often sources are simply
collections of straight rules, embellished in various ways, but with hardly enough
technical legal stylization or content to distinguish them markedly from any other types
of rules. Individual canons may thus be exceptionally "legal": for example,
Protodeutera 9 on "striking" or the property-focused II Nicaea 12; or Basil 1 on heretic
baptism. Others, not mentioned above, would include Constantinople 6, a huge
meditation on procedure; or Constantinople 394, a technical discussion of the number of
bishops needed to ordain and depose another bishop; or Chalcedon 28, a detailed canon,
filled with legal stylizations. But such rules must be placed alongside the distinctly un-
legal Carthaginian doctrinal canons (109-116), or the Basilian exegetical canons (15-
16), or canons such as Neocaesarea's bizarre "canon" 4 ("If anyone, desiring a woman,
intends to lie with her, but his desire does not come to fruition, it is evident that he has
been saved by grace") or the homily-like regulations of Ephesus 9 or Trullo 96 — or
simply the huge range of rules that are little more than simple statements and
prohibitions. It is also noteworthy that certain topics tend to attract more technical-legal
discourse than others. If one were to follow carefully the topics covered by many of the
examples listed above, one would find that topics which are closely akin to matters
treated in Roman law, secular or ecclesiastic, tend to attract the most technical attention:
marriage, procedure, heretics, jurisdiction, finances, interactions with the secular
administration.'®*

Even the sources that are more technically-inclined are rarely technical or
"legal" in the same way. Gangra, for example, is precise, formulaic and detailed, but
quite simple and clear; Theophilus is very dense and technical, an example of work-a-
day administrative prose; Antioch is garrulous but officious and refers to a number of
secular administrative institutions; Athanasius is rhetorically highly wrought but very
methodical; Constantinople 6 is very dry, but Roman in content and diction, and highly
comprehensive; Basil 1 or 87 are highly theological in content, but work through
specific rule and classification problems in great detail; Protodeutera is often novel-like
in its structures and legal stylizations, but quite ornate; and so on. All of these texts in
some way feel distinctly "legalistic", but consistent patterns of technical rule writing are
hard to identify. Even individual sources evince considerable variation. Trullo 3 or 16

show a certain degree of jurisprudential subtlety, but other rules, such as Trullo 96 are

1% This is a point that merits further study.
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virtually moral-rhetorical homilies, and most are little more than straight prohibition.
And often it is difficult to determine if a source, while technical in some respect, is
legally so: Athanasius' distinction of "canonical" books and books that can be "read"
(xavovilopeva vs. dvaywvookopeva) in Athanasius 2 is perhaps a good example; but
even Gregory of Nyssa's programme of divisio is not for the most part particularly
"legal" in texture — it is medical, psychological, and philosophical, and fairly typical of
elementary textbooks of many varieties.'®’

The second mitigating factor, and the more important one, is the huge quantity
of not-so-technical discourse in the canons — discourse that suggests that the canons are
not primarily meant to be read as a closed rule system in an agonistic environment, or as
a systematic whole, or as an exercise in rule-logic. These "un-technical" characteristics
take a variety of forms, and operate on a variety of levels, but even the more technical
moments in the canons are often revealed upon closer inspection to be not quite so
technical at all.

The penal system, for example, while showing considerable regularity relatively
speaking, is in fact mostly notable — from a modern perspective, at least — for its variety
of terminology, its lack of standardization, and its numerous gaps and ambiguities.'®
Thus the difference between avadepa and dmokrpv&ic, for example, is hardly obvious.
Further, many canons simply don't specify punishments, or they are simply quite
vague.'?’

Many more specific examples might be cited. Basil 87, for instance, the Letter to
Diodore, is one of the most jurisprudential-sounding texts of the corpus, but closer
suggests it turns more on simple moral outrage than real jurisprudential logic: its critical
argument is that one should not be acting passionately. Likewise the rule against
double-jeopardy may be articulated more than once, but contradictions are not difficult
to find.'® Gangra seems to evince many formulae and a concern for detail, but its
overall structure is chaotic, and shows little rational progression or concern for logical
topic coverage —five canons, for example, scattered throughout the source, touch on

virtually the same topic.'®

165 Fuhrmann 1960.

166 See the references in nn. 106-108.

7 Much of Laodicea and Serdica are example for the former; for the latter, see for example Chalcedon 3,
9, 14.

18 E g. Apostolic 29, Neocaesarea 1, Serdica 1.

169 Abhorring marriage: 1, 4, 9, 10, 14.
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Also glaring are the many small elements of the canonical texts that can best be
described — by modern standards — as instances of "legal clumsiness". In these texts
considerable ambiguity is created through unclear drafting, or rules are asserted that
seem inappropriate, irrelevant or hopelessly vague for a system of logical rule
application. For example, Apostolic 60 rules that pseudepigraphal books cannot be read
publicly "as holy works" "to the harm of the people". Does this mean they could be
read if not considered holy and/or not read to harm the people? In Laodicea 10 children
are not to be married to heretics "indiscriminately" (a4d10pOp®g); could they be married
to heretics with care? Gangra 1 condemns any ascetic who "reviles" a married woman
"as if she we not able to enter the kingdom [of heaven]". Does this mean that reviling
with another type of ideological intention might be permitted? Antioch 19 notes that it
is "better" that a full synod elect a bishop, but not necessary — why do we need to know
what is "better"? The minimal rule should suffice. Neocaesarea 2 simply notes that
penance for the spouse of a fraternal digamist will be "difficult"(!). In Basil 53 a widow
slave has "perhaps" (?) not fallen too greatly if she gives herself over to an abduction
marriage. Many other examples of this type might be cited. Clearly these texts are not
meant to be read as precise technical rule-cogs in a smoothly-running formalist rule-
machine.

Finally, many canons are full of material that would simply be considered
"extraneous" from a modern technical-legal perspective: moral or theological asides,
scriptural exhortations, rhetorical decoration, or small harangues. These elements can
often submerge the more technical elements of rule articulation — and if read as part of
technical rule articulation they can create considerable ambiguity. They are the topic of
the next section.

The overall complexion of technical legal discourse in the canons is thus quite
disconcerting, and particularly when the corpus is considered as a whole.'”® On the one
hand, technical-legal handling of the rules is clearly possible, and can even appear in
quite serious and sustained ways. It would be a mistake to suggest that this is a legal
world that is unconcerned with comparatively narrow problems of rule interpretation
and application, or logical consistency, or even the development and use of a technical
"grammar" of terms, principles and definitions. This is a world that is capable of and

values detailed "rule-think".

' And, note, we have for the most part not even been considering the many points of apparent
contradiction within the substantive provisions of the law — on which see the references in the
Introduction, nn. 3, 8.
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On the other hand, this technical legal discourse is clearly not a primary or
default mode of church-rule exposition; it is not the "controlling" discourse of the
system. There is no sense that the system as a whole is trying particularly hard to
constitute itself as a convincing technical legal mechanism, or that the canons are
primarily being written for such a discourse. (Indeed, in this respect, this section has
been arguing the obvious: even a quick reading of the canons will disabuse one of the
notion that this material is written or edited to look anything close to the technical
products of modern formalist legislators — and thus the reason modern Orthodox
canonical manuals read very differently than the canons themselves!) Instead, technical
legal discourse tends to appear occasionally, almost opportunistically, if sometimes
dramatically. It is thus present, but it does not dominate, and it does not constitute
fundamental framework of the system. As odd as it may seem, then, it is apparently
only a part of a much broader, irregular, and variegated legal discourse — not an

unimportant part, but only a part.

E. Normativity III: the non-legal legal language of the canons

The fact that technical-legal discourse is only a part of canonical discourse raises
the question of what the other parts might be.

Functionally, the canonical texts may be understood to "do" a number of things.
Their first and most obvious function is to convey rules, and in this function their
technical-legal aspects become most evident. This has been the subject of the previous
two sections. But in order to engage in the above analyses of the canons as rules, we
have had to artificially distill their "pure" rule content from the canonical texts
themselves as compositional wholes. In so doing, we have had to ignore much other
"extraneous" matter that is present. This is a process that modern readers engage in
almost unconsciously when examining such texts: ancient laws are read as a quarry
from which legal rules and doctrine might be, with care, and often some frustration,
extracted. In this it is very easy to overlook what else might be going on in these texts —
and to ask why they seem to be so full of "extraneous" matter in the first place.

Recently, in Byzantine law studies, and elsewhere, a growing recognition has
developed that laws can have not only a pragmatic rule-function but also a symbolic

171

function.” " This realization has emerged from the need to explain the function of rules

""" In Byzantine law, see especially Fogen 1987; Haldon 1990,258-264; cf. Harries 1991,56-59 or also
Nelson 2008,309 on early medieval western collections as "totemic and inspiration as well as practical".
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that otherwise seem to contain completely obsolete or impossible provisions — like
much of later Byzantine law, essentially recycled 6™ C material. In this view, it is
recognized that laws provide not only — and maybe not even primarily — a set of real-life
rules, but an interpretative framework for a society's self-understanding, a template for a
culture's identity and social functioning: they "enunciate a more or less consistent world
view, a moral system...regardless of its practical relevance in day-to-day terms..."'”
Such laws still provide a kind of normativity and regulation, but it is much more geared
towards internalizing broad narratives of social order and socio-cultural behaviorial
expectations than developing and maintaining a workable rule-system.

In such a view, the presence of many "extraneous" ideological elements in the
laws suddenly becomes less surprising, particularly if we extend this idea of the
"symbolic" nature of law to accept that laws are not simply usedin a symbolic way — a
kind of subsidiary usage in moments of cultural decline — but are actually writfen and
idealized in such a way. These extraneous elements, as in the prologues, are suddenly
not so extraneous — they are not simply "rhetorischer Schmuck"'”®. They are instead
speaking to other normative dimensions of the text, aside from the rule's straight rule-
content, but not necessarily any less essential or unimportant. Indeed, in this case, it
would be a mistake to consider these elements as extraneous to the nature of the texts as
laws at all — a proper law gua law speaks "symbolically": it speaks to broader narratives
of normativity. Incidentally, this is precisely how Plato says laws are supposed to be
composed.'”

In late antique and Byzantine law it is, I think, quite possible to understand law-
writing in this way: proper laws are padded, symbolic-rhetorical version of law filled
with moral admonition, elegant turns of phrases, and imperial ideology. The Romans
and Byzantines were perfectly capable, of course, of extracting and abstracting (more or
less) pure rule content. The civil codifications (quite explicitly), the synopses, the
systematic rubrics, the later Byzantine handbooks, even the /nstitutes — all are witnesses

to such rule-extraction. Nevertheless, it is always quite clear that these texts are in a

The question is common in ancient near-eastern law, where the matter is often contested between those
who wish to see the ancient codes as "real" law (i.e. of practical rule-force of a formalist type) and those
who see them as only symbolic/propogandistic, or perhaps academic, in orientation; see Westbrook 1985,
Roth 2000.

'™ Haldon 1990,258.

173 As Fogen 1987,147 puts it, making this very point.

"7 See Laws 721b-¢, an extraordinary passage, where Plato gives an example of a law in a short, "pure"
rule form (the wrong way of legislating), and a longer, pedagogically and philosophically "padded"
version (the correct way).
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sense the secondary forms of the law: they are the practical handbooks and the aids for
day-to-day operations. When one writes a real law in late antiquity and Byzantium —
i.e. a proper, full imperial novel — all of the padded and extraneous bits tend to
resurface. Voss's work is in many ways the ideal illustration of this phenomenon. If he
is correct that the late Roman imperial chancery tended to produce two types of texts for
laws — properly coherent and regular rule texts for internal use, and rhetorically ornate
versions embellished by the quaestors for publication — it is clear that the real, i.e.
published law is the rhetorical version. This version of the law is the version marked as
culturally important, high-status and valued. Anything else is for quiet technical in-
house consumption.'” Although we might still wish to idealize and study this (murky)
bureaucratic underworld of technical legal coherence and pure rule expression as law's
"real" life,'® it is quite clear that late Romans and Byzantines would tend to do the
opposite. Law in its most ideal form, its most proper form, does not simply confine
itself to pure rule content. It is supposedto be filled with broader cultural padding.

The "extraneous" elements in the canons may be analyzed as a variety of
compositional features, themes, emphases, and strategies around the pure and technical
rule content. For convenience, this material may be analyzed in two stages. First, three
fundamental discourses or framework strategies may be identified that convey, present
and colour the rule material. These represent the basic functions, agendas, and modes
of presentation of the "extraneous" material. Second, the most prominent assemblages
of ideas, motifs, images, references, and inter-textual connections may be examined
individually. These represent the fundamental contextual referents of the canons as a

whole.

1. Three Principal Discourses: Tradition, Pedagogy Persuasion

Aside from conveying rules, the canons "do" three other principal things. First, the
canons tend to /ook backwards. they speak to and from tradition. The canons are thus
constantly positioning themselves in relation to older rule material, and speaking to the
present from the past. Second, the canons feach. The canons are constantly explaining,
re-enforcing, or drawing out the broader consequences of the rule material. Third, and

closely related to the second, the canons persuade and dissuade. The canons exhort and

'™ Voss 1982.

176 See for example Honoré 2004,119, concerned to noe that contemporaries in late antiquity could "read
between the lines" of their rhetoric legal texts to understand the real (legal) meaning. This is a good
example of wanting to read through the rhetoric fo law, instead of reading the rhetoric as law.
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chastise, honour and dishonour, and generally employ numerous rhetorical devices to
encourage or discourage certain types of behaviour.

The discourse of tradition is extremely pervasive.'”’ It entails the constant
positioning of the rule-writing against a broader background of regulative tradition.
This positioning may entail a number of different relations. The dominant relation is
that of coherence and adherence: one writes rules "according to" past authorities, or as
simply renewing older authorities. It may often, however, also involve some type of
clarification, interpretation, modification (often a relaxation) or extension. Thus, for
example, Ancyra 21 relaxes a "earlier rule" (mpdtepog 6poc) on women who engage in
abortion from life-long excommunication to ten years; Chalcedon 28 brings out further
consequences for patriarchal rights of Constantinople 2; Trullo 6 clarifies that only
readers and cantors may marry after ordination, slightly modifying an clarifying earlier
rulings (Apostolic 26; Ancyra 10); and so on. At times this interpretative relationship
may become so pronounced as to transform canons into virtual commentaries on older
rules, especially when the traditional rule is listed very near the head of the canon. This
is true of many of Basil's longer rules, but may also be found elsewhere.'”® Sometimes
older traditions are also more or less simply rejected — although usually on the basis of
yet other traditions. Basil 1, with extensive traditional argumentation, explicitly contests
Dionysius of Alexandria and Cyprian's views on re-baptism; or Trullo 12, with
reference to Scripture, essentially overturns Apostolic 5, which permitted episcopal
marriages.'”’

There are three primary traditional referents: 1) Scripture; 2) specific canonical
rulings; 3) vaguer "customs" or "traditions" "of the fathers". The last group, the most
nebulous, includes references to £€0n, mapadodcelc, 6 kavav (in its older, more generic
sense), and similar concepts. Occasionally, especially in the second-wave sources,
other specific patristic and liturgical sources are also cited as traditional authorities. '™

Scriptural referencing — referencing to the ultimate source of traditional
authority — is the most common and persistent in the corpus as a whole. Its distribution

is nevertheless irregular. Its presence may be felt most intensely in the earliest material,

"7 For some discussion of similar tendencies in the secular legal literature, see Honig 1960,127-144.
Humfress 2005,171 is right, I think, to see even Justinian's legislation as presenting itself as
fundamentally rooted in the past.

178 For example, Nicaea 2, 5, 13; Basil: 2,4, 7, 8,9, 13, 18, 26; Gregory of Nyssa; Chalcedon 28; Trullo
6; II Nicaea 3, 6, perhaps 12; Protodeutera 8-11.

' Trullo is particularly notable for its confrontation, to various degrees, of earlier rules. See 3, 12, 13,
28, 30, 32, 33, 40, 55, 65.

180 See Appendix C (10).
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especially the patristic writings of Dionysius, Peter, and Gregory Thaumatourgos,

1.1 It is at its

Athanasius 1, and in the latest material, i.e. the second-wave materia
least intense, not surprisingly, in the very laconic legislation of Neocaesarea, Gangra,
and Laodicea, and in narrowly administrative types of documents, such as Theophilus'
vropvnotwkov. Even in these canons, however, it can emerge quite prominently (e.g.,
Neocaesearea 15). In the Apostles, it presence is especially pronounced. In this, it is
very interesting that even the Apostolic Canons "look backwards" and ground their
decisions in even earlier tradition: Jesus' teaching, the Old Testament, and the Apostles'
own actions and writings in the New Testament. '**

The second type of references, to earlier more or less specific canonical rulings,
is also very common. It too can become rare in some of the shortest 4™ C canons, but it
is, overall, surprisingly consistent across the entire corpus. From virtually its inception
to its end the canonical material is thus being written — very consciously — against the
background of a quite substantial and concrete rule-world.'®® The table above in section
A is a good guide to its distribution. For more details, and examples, see Appendix C
(11).

The third, less specific type of expression of traditional adherence (sometimes

rejection) '™

is no less frequent. The canons are littered with expressions such as
"according to the ecclesiastical canon" (in a general sense; Laodicea 1); "the majority
said that..." (Neocaesarea 9); "it has been judged by the fathers that..." (Gregory Nyss.
2); "the ancients judged that...it seems good to those from the beginning that...it seemed
good to the ancients that...our fathers considered that.... (Basil 1, 18); according to the
prevailing usage (cuvi0eiw) (Constantinople 2);'** "following everywhere the decrees

186

of the holy fathers... according to custom (¢60¢) (Chalcedon 28); ™ or "according to a

most ancient tradition..." (top&dootc)(Trullo 69)'*7. Sometimes whole sources are

31 11 Trullo, for example, see the use of Scripture in 7, 12, 13, 16, 54, 60, 61, 64, 65, 67, 70, 72, 76, 83,
85, 88, 89, (somewhat less so) 100, and 101; or in II Nicaea 2, 4, 5, 7, 12, 13, 15, 16, 18, 22.

182 See for example Apostles 3, 25, 27, 29, 41.

133 This has often been remarked for the early tradition in particular; see, for example, Fonti 2.500-501;
Hess 2002,77-79; Schwartz 1936a,179-181, 186-187. Broadly relevant to this phenomenon is the
discussion of the interrelationship and dependence of norms in early canonical sources; see Sources
Apostles; Ohme 1998 passinz; cf. too the notes in the Deferrari translation (1926) of Basil's canonical
epistles.

'™ E g Nicaea 15; Basil 21; Gregory Nyss. 8; Trullo 28, 65.

' For further cuvBeta references, see Nicaea 7, 15, 18 (cf. 6 covndec); Constantinople 2, 7; Carthage
70; Trullo 39; II Nicaea 15; Basil 3, 4, 21, 89, 91, 92; Gregory Nyss. 8.

186 For further €0oc references, see Nicaea 6; Ephesus 8; Chalcedon 30; Trullo 28, 37, 39, 62, 65, 90; 11
Nicaea 7, 14; Basil 87, 91, 92; Theophilus 1, 2, 3.

87 For further napadooic references, see Nicaea 7; Gangra Epilogue; Carthage 3, 24; Chalcedon 8; Trullo
29, 69; II Nicaea 7; Basil 91-92; Peter 15; Gregory Nyss. 6.
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framed by such general professions of traditional loyalty, most notably Gangra,
Carthage, Trullo and II Nicaea, as already noted in chapter two.

The full force of all of these types of expressions is best illustrated by examples
which combine all types of traditional texturing. Nicaea, for example, despite its own
sense of authority as a "holy and great council" (canon 8, 14, 15, 18), is particularly full
of such references, constantly articulating its legislation with reference to past
authorities. Thus canon 2 begins by condemning ordinations "against the ecclesiastical
canon"; canon 5 introduces its topic very clearly with the citing and affirmation of "the
opinion/decision according to the canon..." (1] yvoun kot T0Ov Kavova); canons 6 and 7
famously start "Let the ancient customs prevail..." and then later "Since a usage and
ancient tradition has prevailed..."; canon 13, very much like 5, treats its topic
commentary-style with the citation of "the ancient and canonical law" (0 maAoiog Kol
KOVOVIKOG VOpoc), which is to be preserved "even now"; canon 15 treats the transfer of
clergy as entirely a traditional problem, namely that of a bad cuvr|0¢1a that is "against
the canon"; canon 16 starts by chastising those who neither fear God nor know "the
ecclesiastical canon"; canon 17 takes as its starting point the fact that some have
"forgotten" the scriptural rule against lending at interest (Prov. 26:11); and finally canon
18 begins with condemning a practice by asserting that "neither the canon or usage has
handed down that...", a combination of three common tradition-vocabulary words
(kavav, cuviBelo and mopadd-) . In other canons traditional references are present, if
not in the lead position. Thus canon 9 mentions those "acting against the canon" and
canon 10 does not permit ignorance to prejudice the canon: "this does not prejudice
[mpokpiver] the canon”.'™

Other examples may be found in Appendix C (12).

The second major discourse in the canons is that of pedagogy. We have already
noted that pedagogy is hard-wired into the ancient conceptualization of law: law 7s
pedagogy of the social soul, and it presumes patterns of social, spiritual, and moral

. 189
education.

For a modern reader, however, pedagogical stylization is one the strangest
aspects of ancient law, and one of the most important factors in creating a sense of
canonical rule-discourse as distinctly foreign and archaic.

Its most obvious manifestation are those sources which, by their very genre,

topic and composition, are primarily didactic or argumentative treatises. The

' In both these cases, however, it is just possible these usages of "canon" should be read in these sense
of "register of clergy".
18 See chapter 2.B.2.
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pedagogical aspects and strategies of these texts are so obvious as to require no
comment: by their very act of providing an argument, they are teaching. Broadly,
virtually all of the material in the form of a non-conciliar letter or actual treatise — i.e.
much of the patristic material — could be counted in this category.'*’

Pedagogical stylization is more surprising in the conciliar material, and in the
patristic material that more closely approximates the conciliar style of legislation. In
this material, pedagogical discourse may be defined as any type of construction that, not
strictly necessary for the articulation of the rule at hand (as a rule, pedagogical
constructions can be removed from a canon without any change in the canon's basic
content, or even grammar), but that provides some type of additional background,
explanation or rationale for the rule at hand. These thus "unpack" some further
consequence, context, motive, or principle of the rule-content at hand. This unpacking
may be moral, psychological, theological, philosophical, scriptural (here overlapping
with traditional discourse), or even broadly legal-doctrinal in tone. In all cases, it makes
the canons speak to some type of reality beyond their mere rule-content.

In practice, instances of pedagogical styling often takes the form of short
epexegetical asides set off by m¢, yap, tva, Onmg, dote or the like. A typical example is
Apostles 22: someone who castrates himself cannot become a cleric, "for he has become
a murder of himself and any enemy of the creation of God". We thus learn both the
rationale and the full implications of such behaviour. In Nicaea 5 we learn the reason
for the prescription of a pre-Lenten synod: "so that a pure gift might be offered to God
with all small-mindedness taken away" (puxkpoyvyiog dvaipoopévng). Another, more
extended example, can be found in Ephesus 8, where the consequences of the
Antiochian usurpation of Cypriot rights are drawn out at great length and scope: "[the
Antiochians are to give up the usurped province] lest the canons of the fathers be
transgressed, or the vanities of worldly authority be brought in under pretext of sacred
work, or we lose, without knowing it, little by little the liberty which our Lord Jesus
Christ, the deliver of all men, has given us by his own blood." (trans. NPNF 235,
altered). Such transgressions apparently imply a breaking of custom, worldliness, and a
violation of the very salvific freedom given in the blood of Christ. Very frequently a

Scriptural passage is offered as the explanation or "lesson". Thus in Basil 41 a widow

19 The most obviously didactic texts are Dionysius 1, Athanasius 1, Basil 87, 90, 91, 92, Gennadius, and
Tarasios. They all contain definite rule content, but it is deeply buried within didactic scaffolding. Lesser
examples include Gregory Thaum., Peter, the rest of Athanasius, Gregory of Nyssa, and much of Cyril;
much less so Basil's remaining canonical letters (although, as noted, they are introduced as highly didactic
in tone and goal), Timothy and Theophilus.
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with authority over herself is allowed to live with a man "since the Apostles says: 'if her
husband dies, she is free to marry whom she wishes; only in the Lord' [1 Cor 7:39]".
Apostles 52 employs considerable pathos when it deposes clergy who reject repentant
sinners "because it grieves Christ who said 'there is joy in heaven when one sinner

repents. Gangra 17 can't resist the scriptural gloss, and rather ponderous deduction,
for why a woman must not cut her hair: "If a woman...should cut her hair, which God
gave to her as a reminder of her subordination, so that she would be setting aside the
commandment of subordination, let her be anathema". Such short pedagogical glosses
are very common, and may be found throughout the corpus. '*!

In the second wave, when some of the canons begin to approximate mini
didactic-treatises, pedagogical styling can become quite pronounced and sustained.'**
IT Nicaea 2, for example, begins with a framing scriptural exhortation to "meditate upon
thy statutes", as well as the reminder that to do so is "saving" for all Christians, and
especially the hierarchy. It later moves on to a patristic gloss on the necessity of
learning Scripture — "for the God-given oracles, that is the true knowledge of the divine
scripture, is the essence of our hierarchy" (obcio yap tiic kaf’ Nuag iepapyiog 0Tl T
Beomapddota Aoy gitodv 1 TV Oeiwv ypap®dv dAn0wvr| émotiun) — and closes with
another Scriptural passage warning of God's rejection of those that reject knowledge.

This pattern of opening and/or closing with small pedagogical
contextualizations, often scriptural, may be found a number of times in Trullo and II
Nicaea, but especially in Protodeutera, where it is virtually the norm."” Protodeutera 1
is a good example. It begins with a moralizing traditional commentary (a faux narratio)
on the restoration of monasteries: "The restoration of monasteries has of old always
been considered a sacred and honorable thing by our blessed and holy fathers, but today
is seen to be practiced badly." Other pedagogical styling continues as it gives an

unflattering description of the motivations of its target, private owners of monasteries,

as "contriving to consecrate to God only in name", before eventually concluding with a

1 Ancyra, Gangra and Theophilus are the only sources to contain only a few each. Most contain many
more. They are especially prominent in the Apostolic canons, where over half contain some type of
similar explanatory aside or Scriptural example/ampflication: 8, 9, 13, 16, 22, 23, 24, 25, 26, 27, 29, 31,
33,34, 36, 38, 39, 40, 41, 46, 47, 49, 50, 51, 52, 53, 55, 59, 60, 63, 64, 68, 73, 74, 75, 76, 77, 78, 80, 81,
82, 83.

192 In addition to the examples cited below, see esp. Trullo 7, 64, 73, 82, 88, 101, 102; II Nicaea 1, 4, 6
15, 22; and all of Protodeutera, aside from 16.

193 See Trullo 40, 60, 3, 96; 11 Nicaea 1, 2, 4, 5, 7, 16, 18, 22; in Protodeutera, all canons but 9 and 14
contain some form of it. It may also be found occasionally in the first wave, for example in Serdica 1,
which begins and ends with short moral harangues, or Ephesus 8 which begins with a lengthy meditation
on the vagaries of pastoral leadership. For a similar phenomenon in Byzantine secular laws, see Hunger
1964,191-203.
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final condemnation-via-rhetorical-question: "for if one does not remain owner of those
things which one gives to a man, how will one be permitted to seize ownership of those
things which one consecrates and dedicates to God?"

A much more extensive example is found in II Nicaea 5, which begins with this
immense preface:

It is a "sin unto death" [1 John 5:16] when men incorrigibly continue in
their sin; but they sin more and deeply who proudly lifting themselves up
oppose piety and sincerity, accounting mammon of more worth than
obedience to God, and caring nothing for his canonical precepts. The Lord
God is not found among such, unless perchance having been humbled by
their own fall, they return to a sober mind. It behooves them the rather to
turn to God with a contrite heart and to pray for forgiveness and pardon of
so grave a sin and no longer to boast in an unholy gift, for the Lord is near
to them who are of a contrite heart. With regard, therefore...[the rule
content begins]. (Translation from NPNF 558-559, altered)

Usually such "theological" introductions are shorter. Trullo 40, for example, opens
"Since it is a very salutary thing to cleave to God on account of withdrawal from the
tumults of life..." or Trullo 73 with "The life-giving cross has shown us salvation, and
we ought thus with all assiduousness to render worth honour to it, through which we
have been saved from the ancient fall. Whence..."

Finally, Trullo 96 is one of the best examples in the corpus of this type of
pedagogical ornamentation. It contains perhaps two lines of rule-content (highlighted)
embedded in a mini-homily on the evils of extravagant hair-dos:

Those who through baptism have put on Christ have promised to imitate
his life in the flesh. In the case of those men, therefore, who to the
detriment of those who see them arrange the hair on their head in elaborate
plaits, offering allurement to unstable souls, we shall treat them paternally,
with an appropriate penalty, educating them and teaching them to live
prudently; so that once they have given up the error and vanity of material
things they may direct their mind constantly toward the blessed and
imperishable life, may preserve chaste behaviour in fear of God, may draw
near to God, in so far as possible, through pureness of life, and may adorn
the inner rather than the outer man with virtues and honest and blameless
manners; and thus they will bear in themselves no trace of the enemy's
perversity. If anyone behaves contrary to the present canon, he shall be
excommunicated. (Translation from NPNF 406, altered)

A relatively simple rule is turned into an extensive moral, philosophical and theological
lesson.

The final mode of canonical discourse, the discourse of persuasion, is the least
common in terms of direct, citable instances, but is nevertheless a very prominent aspect

of the corpus' language. It is particularly difficult to extract and analyze because many
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of its instances overlap with those of the discourses of tradition and pedagogy: most
appeals to tradition are broadly intended to persuade the reader to obedience, and the
pedagogical highlighting of motives, consequence, or dispositions function to persuade
to or dissuade from various types of action.

Specific elements of the discourse of persuasion/dissuasion may nevertheless be
discerned. Unlike the other two discourses, it is mostly a function of tone and style,
created by patterns of hyperbole, amplification, deprecation, laudation and, generally,
the rhetorical "charging" of language. Its effect is usually to induce a strong, often
emotional complicity of the reader with a rule's intention and content. It is perhaps best
termed the "discourse of moral outrage", after its most normal mode, but it also exists in
other more irenic and dialogical forms. 194

One of its most dramatic incarnations is the tendency to stylize infractions with
language implying insolence and impudence. Thus Antioch 1, for example,
wrongdoers are constantly "daring" (toApém) to commit infractions: "All those who
dare to set aside the decree... and if one of those who preside in the church...dare to act
on his own... and those who dare to communicate with them...". Similarly, in Antioch 5
priests and deacons who separated themselves from their bishop are "despising"
(xatagpovém) him. Likewise at the opposite end of the corpus Hagia Sophia 3 speaks
similarly about laity "puffed up with authority" and "despising"(a00evtiicag kol
Kkatappovioog) commands, and "deriding" (katayehdcoag) the laws of the church,
"daring" (tohpmoetiev) to striking a bishop. Other examples are not difficult to find.'”

Another type of hyperbolic and dramatic phrasing may also be noted. In
Antioch 16 a bishop "hurls" (émppiyag) himself at a vacant church, and "snatches"
(bpapmaloy) its throne. Likewise in Laodicea 36 one "hurls" (pintesOat; instead of
employing the usual BaA- root) out of the church clergy wearing phylacteries. In canon
35 of the same council one dramatically "forsakes" (¢yxataieinw) Christ and the church
by engaging in angel invocation. In Chalcedon 22 a cleric wrongfully "snatches"
(owapmdlerv) the goods of a bishop. Protodeutera 1, just cited, also speaks of "snatching"
ownership over monasteries (Vpapmdlev). Sardica, which contains a number of very
highly charged canons, begins its first canon with wonderful hyperbole, noting of the

transfer of bishop that "there is no more awful custom in need of being uprooted from

"% See Lanata 1989 for examples of similar patterns in Justinian's Novels.
195 E . Apostolic 28, 31, 74; Nicea 1, 16; Gangra 3, 6, 11; Serdica 7, 11, 13, 21; Antioch 1, 4, 10, 11, 12,
13, and 22; Constantinople 6; Ephesus 4, 7; Chalcedon 7, 8, 10, 12; Protodeutera 7, 10.
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its foundation than the most harmful, corrupt practice...[of transferring bishops]" — there
1s no worse!

Very frequently the behaviour of wrong-doers is stylized in highly contemptuous
terms. In Nicaea 2, for example, one who disobeys the council does so "audaciously"
(Bpacvvopevog). In Antioch 1 those opposing the decree of Nicaea do so "for love of
strife" (pilovewcotepov). Gangra 20 cannot help but note that those who disparage
assemblies of the faithful do so "in a disposition of arrogance" (Vnepn@dve dtabécet),
and in 12, 14, 17, 18 it places the asceticism and piety of its targets in distinct quotation
marks — the supposed "ascesis" or the supposed "piety" (vopulopévn doknotic,
vopopévn BeocéPera). Constantinople 6, especially in its introduction and conclusion,
goes out of its way to paint decidedly negative pictures of those it wishes to condemn:
they act, for example, "with love of enmity and as false-accusers" (piAéxOpwg kai
oVKOQAVTIKMG), wishing to do nothing other than ruin the reputation of priests and whip
up "troubles" among the laity. Ultimately, they are simply "outraging [kaBvBpicavta]
the canons and ruining good ecclesiastical order". Similarly in Chalcedon wrongdoers
often act "on account of" or "according to" all sorts of bad dispositions: love of gain (ot
aioypokepdiav), love of money (610 @rrapyvpiav), "arrogantly” (kat” ad0doeiav), "on
account of the desire of empty glory" (610 06&ng Keviig émbupiov) — or once, in the case
of good behaviour, "on account of the fear of the lord" (51 Tov poBov Tod kvpiov).'”
Further examples may be found in Appendix C (13).

At times this type of emotional and dramatic "charging" can be sustained across
almost an entire source. This is particularly true in some of the longer patristic letters
and treatises. A good example may be found in one of the very earliest sources.
Gregory Thaumatourgos' letter begins with a very calm and moderate consideration of
an initial problem (canon 1), but in canon 2 the tension begins to mount when Gregory
notes that there is not enough room in one letter to convey all of the scriptural passages
that denounce greed and robbery, and then proceeds to focus on a Scriptural exposé of
how the wrath of God will fall upon the church if the sinners are not expelled. He then
begins to ask rhetorical questions of the reader — will not the wrath of God fall on his
interlocutor as well? Did not the wrath of God fall on Achar? (Canon 3) Did the wrath
of God not only on Achar, but others around him as well? And as to those who have
stolen things on the pretext of "finding" them (now in canon 4) — "let no one deceive

himself!" In scripture, he continues, one is not allowed to benefit from an enemy's

19 Chalcedon 2, 3, 8, 10.
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misfortune in peace time — how much less then now are Christians not to benefit from
the misfortune of their brothers during war? In canon 6 the tension comes to a
crescendo as a report is received that is "unbelievable" (dmnyyéin 6¢ T MuUiv Kod
amotov): Christians are keeping Christian captives, escaped from barbarians, as slaves.
An emissary is to be sent to address the problem, ur| xai cxknrroil técwotv émi ToLG T
towdta tpdocovtag! Lightning can strike in the canons.

More moderate but similar examples of the sustained building of annoyance or
tension may be felt in Cyril 1-3 or Basil 87, 90.

Gentler forms of persuasion may also be found. In Ephesus 9, for example, the
reader is drawn along with the council's decision through a deft weaving of images of
the grief and troubles suffered by Eustathius, and particularly of his inexperience and
isolation, and the pathetic topos of the weeping and injured old man ("we all felt for this
old man and considered his tears to be our own") who had made mistakes "far away
from his home city and dwellings of his fathers for such a long time". Similar in effect
are the lengthy and affective descriptions of the sufferings of noble lapsi (e.g. Ancyra 3,
5, "shouting that they are Christians", "crying", "prostrating") to garner support for
relaxed punishments.

Other similar examples may be found in Neocaesarea, a source that has the
curious habit of speaking directly to the reader, subtly inviting the reader into
complicity with its conclusions. The most obvious instance is canon 7, forbidding
priests to attend banquets of digamists, where a rhetorical question invites the reader to
come to the same "obvious" conclusion: "for if the digamist must do penance, what type
of priest will he be who through his attendance approves the marriage?" Canon 14,
likewise, directly tells the reader to search in Acts. Much more subtly, canons 2 (its last
clause) and 4, perhaps originally answering specific questions, now lack real rule
content but seem to invite the reader to join them in thinking out loud: "But if the
woman or man in such a marriage should die, penance for the survivor will be very
difficult"; "If a man, desiring a woman, should intend to sleep with her, and his desire
comes to nothing, it seems that he has been saved by grace." Rhetorical questions, as

already noted, are also evident elsewhere in the corpus.'’

197 E.g. Apostles 46 ; Gregory Thaum. 2,3,4; Basil 27, 29, 48; Gennadius; Protodeutera 1, 3, 10. Related
are the occasional use of "it is clear” or "obviously" (dfjAov, Tpddnrov), such as in Nicaea 1, 6, to assume
complicity, or the a minori ad maius trope (if "x" is true then "y" must be all the more true), as in
Apostolic 41 or Chalcedon 18. Both enforce a sense of the "obviousness" of the ruling to the reader.
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2. Principal "Assemblages": the basic contexts

All three modes of "extraneous" canonical discourse are fundamentally inter-textual:
they link the canons into a broader network of texts and the value narratives they
contain. A number of texts and "assemblages" of subject, ideas, motifs, and images
may be discerned as forming particularly prominent and regular nodes along this

network. '

a. Scripture

The single most prominent text cited within the canons — by far — is Scripture, both Old
and New Testaments. Over 180 canons'® contain at least one reasonably clear
Scriptural reference, and often citation. This exceeds even the number of canons (~120)
with more or less clear references to other canonical rules, the second most common
referents. (Even if one includes broader references to tradition, "the fathers", and
custom, [ estimate the total does not much exceed 150 canons). Non-canonical patristic
references and other legal references/allusions are a very distant third (~ 15)200.
Scripture may thus — not surprisingly — be considered the preeminent textual referent of
the canons. It forms the basic contextual backdrop against which the canons are set, just
as the traditional introductions suggest.

Scripture's presence is nevertheless highly variable in content, form and
function. Across the corpus as a whole, there is little systematic or rationalized about its
employment. It suggests itself instead as a pool of highly flexible, infinitely relevant
contextual referents that can be adapted and adopted for virtually any compositional
need. In effect, a broad literary coherence of the canons and Scripture is implied: the
canons naturally and easily speak out of Scripture, and with Scripture. In this sense too,

then, the canons become a broadly "scriptural” text.

1% Many of the following may also be found in the secular legal literature, frequently discussed in
scholarship as elements of the narratives of the "rhetoricization", "ethicization" or "Christianization" of
law; see especially the studies of Biondi 1952, Honig 1960, Hunger 1964.

19 By my own count; see also the index in Fonti 4 which counts approximately 380 scriptural citations in
total (although this list is not complete). Akanthopoulos 1992,26 counts 349 canons which contain
Scriptural references, a number I can account for only if every possible resonance and allusion is
included. (However, Akanthopoulos' broader treatment of Scripture in the canons, Tepoi Kavol Kavoveg
Kai petdppoon tig Ayiag I'paeiic in Eionynoeig A" Zova&emg OpBoddémv Bifiikdv Ocoldymv
Thessaloniki 1986:189-190, was unfortnately not available for consulation.)

201 e. the aforementioned patristic citations and regulae type material.
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No thorough study of Scripture in the canonical tradition has ever been
undertaken, east or west,”" but three types of Scriptural references may be tentatively
identified. The first and most productive group encompasses those which provide some
type of further confirmation, explanation, or rationale for a given rule; frequently the
rule is cast as naturally following from the Scriptural citation, as from a general
principle or rule. A good example is Apostolic 46, where the acceptance of heretical
baptism is rejected "for what agreement does Christ have with Belial, or a believer with
an unbeliever?" (2 Cor 6:15); or Ephesus 8's citation of "Christ's freedom" (Gal 5:1) in
reference to jurisdictional independence; or Trullo100, which takes its starting point
against pornography from Proverbs 4:23, 25, "Let your eyes see straight... keep your
heart under secure guard"

Sometimes such references or allusions can become even more vague, and are
best described as "Scriptural texturing" or ornamentation, the second type. These lend
the canonical texts a Scriptural tonality, and are very broadly supportive of the given
regulation, but tend not to relate directly to the given rule content. Thus in Nicaea 12,
for example, those who have returned to military/secular pursuits after having become
Christians are glossed as "dogs returning to their vomit" (Prov 26:11; 2 Pet 2:22);
Neocaesarea 5, speaking about fallen catechumens becoming "hearers", adds "sinning
no more" (John 5:14; 8:11); Trullo 96 speaks about virtuous Christians in terms of them
adorning "the inner man rather than the outer" (Gal 3:27); or much of the preface of II
Nicaea 5, cited above, might be counted here.

The rarest type, the third, sometimes blurring with the first, is encountered when
a Scriptural passage functions as a bearer of some element of specific rule content
which is simply repeated and applied. Thus, for example, Nicaea 2 forbids the
ordination of newly baptized Christians with a citation of 1 Tim 3:6-7 ("not a
neophyte..."); Basil 11 explicitly follows Exodus 21:18-19 in determining criteria for
voluntary and involuntary murders; Trullo 67 forbids eating blood with direct reference
to Acts 15:29; Carthage 59 refers to 1 Cor 6:1 as the basis for the "apostolic right"
(dmootoAkov dikatov) of Christians to appear before an ecclesial tribunal; Gennadius
cites Act 8 against simony. Sometimes this explicit Scriptural rule-sourcing may be
rather odd by modern standards, as when Peter derives penitential tariffs from various

Scriptural numbers (e.g. canon 1 with 40 days on the model of Christ's period of

2! See Helmholz 1995,1557-1558 on the poor state of literature for even high medieval canon law, but
see generally Gaudemet 1984 and Pieler 1997, and the references in the following note.
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struggle in the wilderness after his baptism; or canon 3 with four years of penance
because of their likeness to the four years' fruit that was expected from the sterile fig
tree (Luke 13:6-9)).

One approach to Scriptural rules is, however, conspicuously absent: at no point
are the Scriptures systematically "mined" for rules, which are then added to the
corpus.’” The citing or referencing of concrete, substantive Scriptural rules is in fact
surprisingly rare and desultory — and exceptionally so when the Scriptural rule is mostly
constitutive of a canon.”” In general, a concrete Scriptural rule is cited as a principle,
parallel or confirmation of a canonical rule — which are usually slightly different from,
or in addition to, Scriptural rules.

This curious neglect is significant, and conveys an obvious but very important
assumption of the canonical texts: Scriptural rules stand on their own. They are not to
be repeated, or extracted, as the canons already assume their presence. The canons are
thus a different, and in fact lower, form of rule-text, continuous with Scripture, and
rooted in it, but ultimately a kind of companion and supplement to the rea/rule-book.***
In one place, the tradition comes very close to saying this. Carthage 5, considering the
problem of priests taking interest on loans, states: "those things which divine scripture
has clearly ordained, it is not for us to vote upon, but rather to follow" — in this case, the
Scriptural rules on interest for laity are to apply to clerics as well. Gregory of Nyssa
likewise speaks clearly in canons 5 and 6 of Scripture covering many rules not treated
by the penitential traditions. Once again, then, the pairing, and yet hierarchical
ordering, of Scripture and canons emerges. Both constitute essential and "in force"
pools of regulative texts, and both are inter-related, but the latter is clearly dependant

upon, and subordinate to the former.**

The canons do not replace Scripture as the
regulative texts, nor do they develop isolated from Scripture — but they are to be broadly

"scriptural".

292 The only major exception in the Byzantine legal tradition seems to be the 8" C vopog Mwooikog, a
small collection of rules from the Penateuch. See Appendix C (14) for details. In the west, however,
"mining" Scripture for rules in the canonical collections seems to have been more common, principally,
and first, in early 8" C Ireland and then more broadly. See Fournier 1931,64-68; Gaudemet 1984; Kottje
1970; Sheehy 1987; Wasserchleben 1885 xiv-xvi.

293 The best candidate is probably Apostolic 63, conveying the dietary laws of Gen 9:4, Ex 22:30, Lev 5:2
and Acts 15:29 (surprisingly not exclusively Acts 15:29, as Trullo 67). But even it does not simply cite
one Scriptural rule as its exclusive content.

2% Cf. Pieler 1991,21 on the primary importance of Scripture in Zonaras' commentary — equivalent, Pieler
feels, to the position of imperial laws in secular juristic writings.

295 The statement in Beck 1981,7 that the bible has only a "subsidiary" role in Byzantine law is thus in a
sense misleading; the tradition more obviously sees the canons as the subsidiary rules of Scripture!
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b. Morality and metaphysics

If Scripture is the preeminent textual referent for the canons, morality and metaphysics
are the preeminent topical preoccupations. The canons constantly speak to moral and
metaphysical realities beyond basic legal rule-logical realities, regularly unpacking the
substantive moral values, beliefs, and standards of behaviour within and around the
specific rules themselves.

One of the most striking and common emphases in this regard, echoing the
traditional prologues, is the tendency to speak to internal dispositions, attitudes,
emotions and motives. The canons are very often — and very strangely by modern
standards — prescriptive and proscriptive of both the what of behaviour and the Aow of
behaviour. Indeed, the two are seen as closely linked. Negative behaviour is frequently
seen as connected to some negative disposition, attitude, intention or motive, and
positive to positive. Most often, wrong-doing is cast as a function of vice.

Many examples of such tendencies have already been offered, including much of
the language of "moral outrage" (wrong-doers as "despising", "daring" and so forth), or
the glossing of motivations as "on account of" various vices and evil dispositions. The
effect of these is to suggest that to commit canonical wrongs is to act in a morally
defective manner. Sometimes "passions", as in the prologues, are explicitly targeted.
Protodeutera 2, for example, condemns those who take up the monastic habit with
vainglorious intentions ("so that by the reverence of the habit they might receive the
glory of piety") as those who will "give their own passions abundant pleasure". Vices
and dispositions are even to be directly taken into account in investigations of
wrongdoing. Thus in Nicaea 5, in cases of the excommunication of priests, the bishop
is to be examined lest "meanness of spirit or love of strife or any such unpleasantness"
is involved; Sardica 14 is very similar, directing that any behaviour of anger of the
bishop be investigated.

Positive behaviour, however, is also sometimes described and prescribed in
terms of correct internal attitudes, motivations and dispositions. Thus in Antioch 24 and
25 episcopal property management is to take place "with good conscience and faith"
and "with all piety and fear of God". Gangra 3 is concerned that slaves are not to run
away, but to continue to serve their masters "with a good attitude" (pet’ gdovoiag).
Dionysius 2 justifies its prohibition on menstruating women's communion by reference
to what "faithful" (wioton) and pious (e0Aapeic) women would do. II Nicaea 1 has

clergy depicted as law-abiding "gladly" (dopévmc), and who, through the words of
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Scripture, "delight" (tépnw) in the law and "rejoice” (dyoAAidm) in it, and "hug [the
canons] to their chests" (évotepvilopan).

At times references to internal dispositions and vice/virtues can become quite
sophisticated and involved, adopting the theoretical vocabulary of ancient spiritual
psychology. The preeminent example is Gregory of Nyssa's canonical letter, which, as
an intentional attempt to classify penitential material according to the standard
psychological schema of Adyog, émBopia, and Bopdc, stands in a class of its own.
Canonical regulation become a psychological-therapeutic practice. Other examples of
analysis of internal dispositions and even emotions are easily found — see Appendix C
(15).

Aside from dispositions, motives and virtues, the canons also sometimes speak
directly to specific metaphysical ideas or concepts, Christian or Greco-Roman, either as
a point of support or source, or as a ramification. In these instances, the canons speak
"theologically" or "philosophically" (here, of course, not including those canons whose
primary topic is a doctrinal matter)**°.

Many — even most — of the short Scriptural citations and short pedagogical
epexegeseis cited above are doctrinal/theological in orientation, and needn't be repeated
here; see Appendix C (16) for further examples. This "theological" discourse becomes
most notable, however, when drawn out at length. Trullo 96, cited above, along with
many of the longer, more elaborate examples of pedagogical styling evident in the
second wave, and especially the many short "theological" introductions, are all
especially good examples (e.g. II Nicea 14). A broad set of metaphysical narrative are
being both assumed and inculcated.

Especially interesting are the few occasions when relatively technical Greco-
Roman philosophical language (aside from the technical psychological language already
noted, as for example in Gregory of Nyssa) makes appearance. This is particularly
characteristic of Trullo, where, as observed, it is already evident in the
IIpoopovnticoc.®” Thus in Trullo 41 monastics seek solitude not for "empty glory"
but 61" 0010 10 dvimg kKaAodv, the "true Good"; also in Trullo 45 nuns are not to be again
led to remember the things of her former life through the putting on of adornments of
"this perishable and transient world" (¢Baptod 1€ Kai péovtog kécpov). Language of

"materiality", hyle (UAn) also emerges briefly in Trullo 96 ("giving up the deception and

2% That is, on Christological or Trinitarian heresies (Constantinople 1, 5; Ephesus 7; Trullo 1), Donatist
beliefs about original sin (Carthage 110-116), or certain exegetical matters (e.g. Basil 15, 16).
27 Chapter 2.A.5.
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vanity of material things": deévtag v €k tfg DAng dndtnyv Koi patordtnto) and canon
101 (those receiving communion with metal receptacles are chastised as preferring
"inanimate and lower matter",trv dyvyov VANV kol vroyeiptov, to the icon of God). Of
course most of these concepts are still quite generic, and long domesticated for Christian

use

c. Honour and appearances
Another major theme in the corpus is an assemblage of ideas and terms relating to
honour and appearances. These may be considered subsets of both moral disposition
and theology discourse, prescribing and proscribing certain types of attitudes, moral
standards and certain ways of thinking about the nature and implication of infractions.
It embraces ideas of reputation, insult, mockery, respect, shame, suspicion and
generally, "how things look". It is often a key component of the language of moral
outrage: infractions are not simply infractions of an impersonal rule, but personal
insults; wrongdoing is not simply "mistake", but insolence, and everything is happening
in the public eye. Considering the well-known importance of these concepts in Greco-
Roman political discourse, and literary culture, its presence in the canons is not
surprising.””®

It is perhaps most immediately noticeable as a subject of substantive regulation.
(Our analysis is not as a rule concerned with the substantive content of the canonical
rules, but here an exception must be made in order to convey the full force of this broad
tendency.) Thus Apostolic 8 suspends clergy who do not reveal the reason for their not
receiving communion precisely because this may create suspicion, Omdvota, among the
laity as to the purity of the offering. The entire canon is centered upon the mere
suspicion of cultic inefficacy; i.e. it is meant to combat a mere perception or appearance
of wrong — and not necessarily even a wrong itself — and particularly that which might
affect cultic practice. Even more directly, in Apostolic 53, 54, 84 people are
condemned who "insult", VBpilw, bishops, presbyters, deacons, and the emperor or
magistrates. (These rules should, of course, be read in the context of civil legal
regulation of hubris, or libel, a very serious charge.””) In Basil 45 a complementary

rule is issued that forbids "insulting" Christ.”'° In Laodicea 20, a provision is explicitly

2% E o Brown 1992; Lendon 1997.

2 E.g. Digest47.10; CJ 9.35-36; Institutes 4.4

219 Cf. Constantinople 6, which concludes with a condemnation of certain plaintiffs (¢ ka@vBpioévro
TOVG KOvOVaG Kol TV EKKANGLOGTIKNY Avunvapevov gbtalav. Even the canons can be "insulted".
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made for diaconal "honour": "similarly, the deacons are also to receive honour from the
servers and all the clergy." Many other regulations may be found which treat the
"honourable" appearance of Christians, various types of insults, and the problem of
reputation and "suspicions" thereabout (especially regarding the good standing of
plaintiffs). See Appendix C (17).

Similarly, honour language is embedded into the very language of institutional
processes, offices and relationships (entirely coherent with general late antique use)*'".
In Nicaea 7 Jerusalem is "honoured", tipdo9at, and to have the "honour that follows"
(dxorovBiav thg TYRG), and Caesarea is to retain its d&impo, or dignitas, its office or
rank, i.e. its "worthiness". Constantinople 3 raises the famous "prerogatives of honour",
npecPeia g Tung, of Constantinople. Earlier it may be found used to describe the
distinction of the metropolitan from his bishops in Antioch 9: "...when it seems good
that he will also exceed them in honour" (xai T Tuf] TponyeicBor avtov). Offices,
ranks and functions are frequently referred to throughout the canons, as per normal late
antique usage, as "honours" (with a variety of shades of meaning).212

On a more supplementary, epexegetical level, behaving honourably and
avoiding shameful actions is a very common theme. Nicaea 17, for example, strongly
textures its condemnation of clerical interest-taking with aicypo- (shame) vocabulary:
oo POKEPDELD, aioYPOL KEPOOLG Eveka. Such activity brings "shame" to the clergy.
Chalcedon 2 likewise speaks of aiocypa Aqupata, and Chalcedon 3 of aicypoxepdia.
Chalcedon 4, conversely, begins its condemnation of busy-body monastics by noting
how the honour of the monastic schema does properly accrues to monks who are
"worthy" of it: "let those who come truly and purely to the monastic life be deemed
worthy of the appropriate honour". The presence of this line as the formal introduction
to the canon is significant: honour constitutes a basic conceptualization for
characterizing, rewarding and promoting proper behaviour.

A sharp casting of canonical relations as honour/shame relations may also be
found in Trullo 17 where a cleric who is registered in another church without release
letters is described as "bringing shame [katoicyvvev] upon the one who ordained him".
Carthage 138 also casts Aparius' activities as his aioypotntat, his denial as dvaioyvvria.

In Sardica 20, the bishops are concerned that "the divine and most reverend name of the

21 Cf. for example Jones 1964,377-390 on the dignitates and honores of the late imperial administration.
212 Other examples include Apostolic 76; Nicaea 8; Ancyra 18; Antioch 5, 10; Serdica 10; Carthage 57
(probably). See Ancyra 1, 2; Antioch 18; Chalcedon 12 for the punishment of losing only the tiun of
one's office.
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priesthood" is being brought into disrepute by the "shamelessness" of a few. Elsewhere
similar concerns about shame, scandal, and "name" emerge with some frequency. See
Appendix C (18) for further examples.

A particularly interesting sub-type of honour/appearance language, more subtle,
but very effective, involves texturing infractions or their results as insults or acts of
dishonour or mockery, often with vVBpic- vocabulary. Sardica 13 is perhaps the earliest
example. The canon treats the problem of other bishops communing with clerics
excommunicated by their bishop, but describes such infractions in terms of hubris: "[a
bishop] ought not to inflict hybris upon his brother by offering him [the
excommunicate] communion". Laodicea 27 likewise forbids a (somewhat obscure)
disruption of church order "on account of the hybris that this inflicts upon the
ecclesiastical order". Similarly, Carthage 138 speaks about the hybris inflicted upon the
synod by Faustinus' attempts to appeal to Rome. Similar concepts are also to be found
in Constantinople 6 (wrongdoers "insulting" the canons), Chalcedon 6 (at-large
ordinations are to the "hybris" of the one who ordains), Chalcedon 15 (a fallen
deaconess "insults" God's grace), Trullo 13 (the Roman practice of clerical celibacy
"insults" marriage), Trullo 42 (false hermits "insult" their profession), and Basil 1
(Montanists "insult" the Holy Spirit).

Another important subset of honour/shame styling are explicit expressions of
concern about the public appearance of actions. Thus Laodicea 27 condemns mixed-
gendered bathing in terms of the response it might invoke from pagans: "for this is the
first reproach among the pagans". Cyril 1, as already noted, casts canonical order as
essentially concerned with the avoidance of "slander" (tfjg mapd Tvev dvoenuiog) and
the acquisition of "praise" from "right-thinking people" (ta¢ mapd TdV €0 PpovovVI®V
gvpnuiog). A very striking and self-conscious audience reference may also be found in
Protodeutera 1, where it is noted that sales of consecrated property "provides
astonishment and an abominable scandal fo those who see it (0dpuPog opod kol pveog
101G OpADCL TOPOAEYOLEVDL)

Elsewhere the public audience is a little less explicit, yet still tangible.
Apostolic 40 on the need to keep personal episcopal and ecclesial finances separate,
phrases its rule in terms of keeping everything "evident" (pavepa) for all to see: "Let the
bishop's own property be visible...and that of the church" (Ecto @ovepa ta idto Tod
EMOKOTOL TPAyIaTa... Koi pavepd T Tod kuprokod). Here the audience is even divine:

"for this is just before God and men" (dikatov yap Todto mapd Bed Kai dvOpadmolg). The
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same canon concludes with an unmistakable and typical concern for public scandal: its
regulations are to avoid that "the death [of the bishop] be surrounded with slander" (tov
avtod Bdvartov duvopnuig tepifaiiectar). Sardica 20, on punishments for bishops,
likewise includes a reference to human and divine "public": regulations are made

"pleasing to God and to men" (kai 0e® dpécava Kai dvOpmOTOLS).

d. Purity, cleanliness and defilement

Rarer than honour/appearance language, although sometimes connected with it, is the
discourse of purity, cleansing and defilement. It is nevertheless a striking and recurring
feature of Byzantine canonical thought and expression. It is closely related to language
of disease and contagion.

Its most obvious presence is (again) in the numerous substantive regulations that
may be considered to somehow touch on purity: restrictions on Eucharistic participation
because of blood or semen (e.g. Dionysius 2, Athanasius to Ammoun, Timothy 7);
regulations on sexual purity relating to the reception of the Eucharist after licit sexual
activity (Timothy 5, 13); restrictions on ordination and liturgical service because of both
licit and illicit sexual activity (e.g. Neoceasarea 8; Laodicea 55; Theophilus 4; Carthage;
Basil 27; Trullo 3, 13); problems of consanguinity (Basil 23, 67-68, 75, 76, 78, 79, 87,
Trullo 53, 54); sexual defilement of women (e.g. Ancyra 11, Gregory Thaum. 1, Basil
22, 30, 38); other inappropriate types of sexual activities (homosexuality, bestiality,
pornography — e.g. Ancyra 16; Basil 7, 63; Trullo 100 - more broadly, almost all the
canons on fornication, adultery and polygamy may be included in this category);
regulations on the defilement of sacred property and goods (Apostolic 73; Trullo 68,
97, 99; Protodeutera 10); regulations on food purity (usually condemning over-zealous
ascetics showing BdeAvpia, loathing or disgust, as in Apostolic 51, 53, 63; Ancyra 14;
Basil 86; Gangra 2; Trullo 67); and purification from demon possession (Apostolic
79).213

The language of purity in these canons is usually pronounced, and need no
extensive exposition. One aspect of this discourse is, however, noteworthy: sexual

purity is treated very much like a physical contagion or wound. In this sense, purity

13 Interestingly, one type of purity-thinking is explicitly rejected: lack of physical wholeness. In
Apostolic 77 and 78 physical defects that do not "impede the affairs of the church" do not disqualify from
ordination, "for the defect of the body does not defile a man, but defilement of the soul" (o0 yap Adpn
CMOUATOG OVTOV ULOAVEL, AAAL YLyTG LoAvopog). It is important to note, however, that this is not a
rejection of the concept of purity per se. In fact, it affirms the concept of spiritual impurity. It simply
notes that physical "impurity" is not a true poopd.
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language blends into medical language. For example, even ignorant engagement in
illicit sexual activity by a clergyman is understood to impair completely his ability to
serve. Basil 27, on clergy involved in unlawful marriages through ignorance, is the
locus classicus: "it is illogical that one who should heal his own wounds can bless
another; for blessing is the communication of holiness, but he who does not have
holiness through a transgression of ignorance, how can he share it with another?"
(evAoYElY 8¢ ETepOv, TOV TA OlKeTD TNUEAETY OQEilovTa TpavpOTA, AVOKOAOLOOV.
gvAoYyia yap aylacuod PeTadooi €ott, O 08 ToDTO U &YV, o1l TO &K ThG dyvoiag
TapanTOUL THS £TEP® petadmoetl.) This logic — and even the phrases — will be
repeated in Trullo 3 and 26. Impurity impairs the very capacity for sacral activity; one
is virtually physically damaged.

Outside of these areas of substantive legislation, purity language emerges more
occasionally, usually quite briefly, but enough to signal its presence as an accepted and
expected background language of canonical ordering. In Antioch 1, celebrating Easter
with the Jews becomes "the cause of much corruption for many" (roAroig
dweBopadg...aitiov). Apostolic 8 speaks of the suspicion of clergy not offering the
Eucharist sacrifice vyidc, "healthily" or "soundly". (It is not entirely clear what this
means, but we may suspect a purity issue, cf. Apostolic Constitutions 2:20, 6:18).
Ephesus 7, a doctrinal canon, condemns Nestorius' doctrines as precisely papd, stained
or defiled. In the next Ephesian canon, the rights (dikoua) of every province are to be
preserved "pure and inviolate", kaBapd kai dfidota. In Sardica 1 a botanical metaphor
of a rotting plant is perhaps implied when the custom of episcopal transfer is described
as a "corruption that must be uprooted from the foundations" (dtapBopd £ avTdOV TOV
Oeperiov éotiv éxpilmted). In the next canon, people are portrayed as "corrupted by
rewards and honours" (Lo8® kai tunpatt Stapbapévrag). In Carthage 138 Apparius
needs to "cleanse" himself from the charges (¢yxkAnudrov kabapOfvar), and later in his
confession is spoken of "cleansing" his shameful stains (ék T®v oVT®¢ Enancyvvtaiov
onilwv...koBapOBijvar) (both times purgari in Latin; Fonti 2.429-431). In Trullo 1
Macedonius is a Béelvpog, "abhorrent", and the fathers of the fifth council themselves
¢BoelbEavTO, "abhorred", "abominated" the three chapters. The afore-cited Trullo 45
also contains corruption terminology: @Baptod 1€ kai péovtog kocuov. Trullo 96
directly commends ornamentation of the self not through cosmetic adornments but
"through [moral] cleansing in life" (61 TG év Piw kaBdpcewc). In II Nicaea 16

iconoclasm is referred to as a piacpa, "stain", "defilement" and uses the verb Boehdcow
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to describe the iconoclasts' attitude towards the icons. Similarly, part of the elaborate
build-up for canon 22 includes the exhortation for us to purify our minds: AoyiGpovg

> ; ’ 214
opeilopev Kabaipew.

e. Medicine

The language of medicine, of healing and disease, is most prominent in Gregory of
Nyssa's canonical letter and Trullo 102. Both are elaborate treatments of canonical
penances as medicines for the soul, a connection already noted in oi 10D peydiov Oeod.
Together these canons represent the single most elaborate theoretical development of
any metaphor in the canons, and may reasonably be regarded as coming as close as
anything to providing the canons with a basic framing "theory" of canonical sanctions.

Aside from these canons, however, medical references are never exceptionally
common. They occur occasionally. Basil is unusually rich. In canon 1 his definition of
"schismatics", as opposed to heretics, involves their having certain ecclesiastical
differences that are "healable", idoya. In canon 3, a phrase in a general discussion of
suitable penalties for clergy reveals that Basil thinks very much in terms of healing: "but
in general the truer healing is departing from sin" (kaB6Aov 6& dAnBEcTEpOV E0TIV {opal
N g apaptiog dvoympnoig). The same term appears in his introduction to canon 90,
his letter to his bishops on simony: his letter is to be received by the guilty "as a cure",
o¢ {opa. The introductory line of Basil 29 is dominated by Oepoaneio language: rulers
who swear to harm their subjects médvv Oepanevesbot mpootke. Oepaneia 6& TOVTOV
ourtn... The same language appears in canon 38, as Basil asserts that, if a girl who has
gone after a man without her parents' permission, is reconciled to them, as so "it seems
that what happened has received healing" (6okel Oepaneiov Aappdvev To yeyovog). A
little differently, in Basil 27, as we have seen, his rational for his prescribed suspension
of clerical functions is articulated with a medical metaphor: their tpavuarta, wounds,
prevent the priests in question from exercising their function. They must rather attend,
Tnuelelv, to their own wounds.

Such language may also be found elsewhere. Antioch 5, unlike its doublet,
Apostolic 31, contains a brief phrase in which it notes that a recalcitrant priest, having
being summoned numerous times, is now to be deposed completely as having "no
further remedy" (xai unxént Oepaneiog tuyydvewv). Ephesus 8 contains a more extended

(psychological) medical metaphor, speaking of passions, healing, harm: "the common

24 Reading with Fonti, against Kormchaya and RP, xafaipsw instead of kaBatpsiv.
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passions require greater healing as causing greater harm" (ta xowvd wafn peilovog
delton i Bepameiog dg kol peilova v PAAPNV eépovta). In Trullo 1 the faith is to
remain anopdtpwtov, without "wound". In Trullo 2, as already noted, the canons are
written Tpog yuy®v Bepaneiov kai iatpeiov Tabdv. The same canon ends by casting its
own penalties as "healing: "...being healed by that in which he fell." (6t avtod év @nep
ntaiel Oepamevopevog). Later, in Trullo 41, it is necessary that eremites who leave their
cells without permission must be "healed" with fasts and other hardships (vnoteiong kai
£téparg oxkAnpaywyiog...0epoamevev). In canon 96 the authors again cast their own
penal activity with healing language: "we paternally heal with a fitting
penalty"(émrtipio Tpoceop® matpik®dg Bepanedouev). Protodeutera 3, one of the last in
the corpus, contains a strong example: it condemns heads of monasteries that do not
pursue run-away monks and apply the appropriate medical treatments to the sickness
(tf} Tpookovo Kol KOTAAAA® TOD TTaioHoTog loTpeiq TO vevooknog dvaxktacOot kol

EMPPOVVOELY).

f. The divine presence and the sacred
"The sacred" is present in the canons in a variety of ways. The most profound are the
least explicit, and have already been treated: the general scripturalization and
traditionalization of canonical discourse. These serve to root canonical legislation, both
directly and indirectly, in Christianity's most fundamental referents for sacrality and
holiness: Scripture, the Apostles, "the fathers" and the "sacred tradition". The canons
thus emerge as a quasi-sacred text — which, as we have seen, is how they seem to be
treated in their transmission. Also important are the canons' many theological and
metaphysical pedagogical glosses, especially those which indicate the canons' salvific
function or their capacity to effect spiritual healing — to say nothing of the number of
obviously sacral matters, namely doctrine and cult, explicitly treated by the canons.
The canons are also occasionally directly , or almost directly, named as sacred.
This is mostly confined to the second-wave, and mostly accomplished with the epithets
Oelog, iepdg, dylog, already mentioned. Sometimes it is conveyed in other ways. In
Theophilus 14, for example, obeying canonical order is presented as equivalent to
drawing near to "the law of God".?"> Similarly, IT Nicaea 5 refers to the canonical

precepts as God's canonical precepts: "...considering mammon of more honour than

21> Something similar occurs in Basil 20, where church order regulations are assimilated to the "laws of
the Lord".
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obedience to God and not holding to Ais canonical precepts" (koi T@®V KOVOVIKOV aHTOD
dwtagewv un avreyopevor"). In I Nicaea 2, the canons are also rolled into the concept
of "holy Scripture": "[bishops must diligently read] the sacred canons, the holy Gospel,
and the book of the divine Apostle, and all other divine Scripture..."

The most striking presence of the sacred in the canons, however, entails the
number of ways in which God himself is seen to intrude into the canonical realm. This
is usually subtle, but not always. It often involves invocations of (final) divine
judgment as an essential context of penance, or appeals to God as an "audience", as
already noted above, or references to God as a participant in church justice and church
administration. Often this type of texturing seems very brief and formulaic, but even in
such cases its effect is palpable: God is always part of ordering and ruling. We may
term this the "eschatological" or "theophanic" discourse of the canons.*'®

Gregory Thaumtourgos' letter, explored above, is the oldest representative, and
one of the most dramatic: the wrath of God may itself fall upon the community and the
sinners as a result of disciplinary disorder. Canon 7 is particularly interesting, as here a
decision on penitential practice is referred to the Holy Spirit. Gregory decides that the
wrong-doers in question are to remain outside of even the hearing of the Scriptures
"until such time as a common opinion about them is reached by a congregation of the
holy and, before them, to the Holy Spirit." (uéypig &v Kowi] mept avtdv Tt 86&N
cvvelBodot Toig ayilolg kal mpd adTdv T® ayie mveduatt). The Holy Spirit — God — is
the primary agent in deciding difficult penitential cases. A similar instance may be
found in Theophilus 13, which also calls upon God to assist in a decision, although in a
more passing manner: Theophilus instructs his bishop, Agathon, to "do what God
suggests" (dnep 6 Be0g Vo dAiot cot, TodTO Toinoov) in regards to whether or not he
should treat a certain case with greater severity. More obliquely, in Laodicea 2, God's
beneficent will is to be taken into account when considering the reconciliation of
repentant sinners to Eucharistic communion: they are to be received "on account of the
pities and goodness of God". Likewise in Carthage 66 a decision has been reached to
treat the Donatists leniently after not only considerable conciliar examination of the
matter, but also with the Holy Spirit himself "nodding assent" to and "becoming

resonant" with the decision (¢mvevoavtog kai Eviynoavtog tod mvedpatog Tod Oeod). A

216 Similar patterns may be found in the secular laws, with God's presence or punishments assumed. See
for example M. 5.9.ep.; V. 7.5.pr., N. 137.1. A particularly good example is Justinian's demand that the

gospels be placed in courtrooms, with the very explicit assertion that this brings to bear the presence of

God into the courtroom, which places the judge himself under judgement — C/3.1.13.4 and 3.1.14.2. Cf.
also the tradition of antique judicial cursing tablets, Humfress 2009,387-390.

199



revealing reference to eternal punishment may also be found in Carthage 93. In the
context of a request to the imperial government that the civil laws against the Donatists
be activated, the authors give as a rationale for the request: "...so that at least in this fear
[of imperial force] they will cease from creating schisms and the foolishness of heresy —
they who have not suffered to be purified and corrected by awareness of eternal
chastisement"(Fonti 1.2.350.16-20). Schismatics and heretics are expected to be
deterred and corrected by the prospect of eschatological punishment; a secular law is
required in this case because of the lack of this expected behaviour.

Carthage 138, the final element of the Apiarian dossier, is a small four de force
of theophanic judicial stylization. Here God "the just judge" intervenes quite directly
and decisively in the Apiarian process. The narration begins by noting that three days
into the process "God, the just judge" himself "cut off" (¢tepe) the delays of Faustinus
and the prevarications of Apiarius. We learn that God himself had revealed, even to the
eyes of men, Apiarius' wrongdoing (tod yap 0god udV TNV cvveidonoty avtod
OTEVOYWPNOOVTOG Kol Ta &V Tf] Kapdig Kpumtd... tiow £ unv toig avOpmmTotg
dnuoctevcavtog...) Later in the same text, and in a similar vein, in the rebuke to Pope
Celestine, the council's position is articulated very much in terms of the Holy Spirit's
active participation in church affairs. The Nicene fathers, it is noted, decreed that all
matters are to be decided in the place they arise, "for [the canons of Nicaea] did not
think that the grace of the Holy Spirit was lacking to each and every area of pastoral
care [mpovouwn]" (oOte yap W@ Koi Ekdotn Tpovoig EAoyicavto EAAeimey TNV Yaptv ToD
ayiov mvedpotog). Later they express a similar disbelief that anyone could think that
God would inspire one man with justice, and yet deny this to a whole synod: "...unless
there is someone who will believe that our God is able to inspire any one man or other
with the justice of judgment, but deny it to an innumerable number of bishops gathered
in synod?" God himself "inspires" church administration and judgments.

Sometimes God can even be involved in quite detailed and even mundane
administrative matters. In Apostles 38, for example, the bishop is exhorted to manage
financial affairs "as if God is overseeing" (g 0eod épopdvtoc). Clear guidelines are
then given of what God expects, particularly that no appropriation for relatives or
personal use are to occur of Azs things: un é&eivat...T) cvyyevéowy 1j 1dioig ta Tod Beod
yapilesOar. In the canon's Antiochian doublet, Antioch 24, God is again similarly Tov
navtov épopov kai kprrnyv Bedv. In Antioch 21 God appears briefly as an

administrative agent, placing clergy in their appropriate churches: clergy are "to remain

200



in the church which they were allotted by God in the beginning". Similarly in Carthage
26, a bishop who has not taken the required steps of consultation before selling church
goods is to be held accountable not just to the synod, but also to God: vmevBVVOC TG O
Kol Tf] VVOO .

God is particularly concerned about questions of hierarchical order. In Carthage
86 the order of precedence among bishops is formally put in effect with the permission
of God: "this order...will be maintained by us by the permission of God" (katd
ovyyopnotv Beod). Similarly, in Trullo 64, the clerical order of the church is strongly
defended in terms of its origin from God: lay people are to "yield to the order handed
down by the Lord" (gikew 11} mapadobeion mopa tod kupiov té&e) for, as we learn, God
himself has made the "parts" or orders (dtdpopa péAN menoinkev 6 00g). Again in 11
Nicaea 14, which states that only ordained readers should read in church, the scrupulous
observance of church hierarchy is asserted to be "well-pleasing to God" (8e® gvdpectdv
£0TV).

Further examples of such "theophanic" stylizations may be found in Appendix C

(19)

3. The legal whole revisited

With these examples of the "extraneous" elements of canonical discourse reintroduced
into the legal equation — the flesh put back on the bones — the overall complexion of the
canonical rules changes considerably, and a much more satisfying picture of the "legal
whole" begins to emerge. The rules no longer appear as merely a set of technical and
pure regulations, but now are manifest as a much richer legal phenomenon, still
conveying basic rule content, but in a manner that is revealing of a concept of law and
legality that is quite complex — and once again rather foreign to modern sensibilities.

Each of the discourses noted above is perhaps best understood as conveying a
"message" about the nature of canonical law and legality.

The message of the discourse of tradition is simple: canonical legislation is very
much about relaying and engaging with tradition, and the chief referents for this
tradition are Scripture, other canons and other traditional ecclesial customs and usages.
Legislative work is very much a respectful, ongoing conversation with the past, mostly
derivative and confirmatory in character.

The message of the discourse of pedagogy is also simple: law must speak

directly to moral and metaphysical realities, and it must be kept embedded in these
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realities. The law is thus both pedagogical in its own action, and it presume pedagogy:
the law itself teaches, and it requires that its subjects be formed in specific cultural value
narratives. These last include specific concepts of morality, theology, honour, law-as-
medicine, purity, and a strong conviction in the ongoing action of God in the
disciplinary world of the community. This discourse is perhaps particularly
disconcerting for modern legal sensibilities — it seems especially "extraneous" to the
"real" rule content — precisely because this intentional embedding blatantly contradicts
the fundamental instinct of much modern positivism-formalism, the strict autonomy of
legal discourse from "outside" value systems. In this regard, some of the most extreme
examples of this type of canonical styling, such as Trullo 96 cited above, are
exceptionally instructive. The degree to which they strike us as odd — even ridiculous —
is the measure of how distant our own legal presuppositions are from those of these
texts, and of this entire world.

The message of the dramatic discourse of persuading and dissuading is similar to
that of the discourse of pedagogy: canonical normativity is to be embedded solidly in
the realm of moral imperative. Obeying or disobeying the canons is not simply a
neutral question of following or not following a set of minimal rules. It instead involves
questions of one's very character and thus demands conformance to a very broad set of
narratives of correct behaviour and dispositions. In effect, the canons co-opt broader
forms of social control (morality, shame, fear) for their own uses, both instilling certain
dispositions, and demanding certain dispositions. Yet again the instinct is almost
opposite that of modern positivism/formalism, which seeks to distinguish the moral and
legal, or the "internal forum" and the "external forum": the canons quite intentionally
weave them together. In effect, the law makes constant claims on conscience, and is not
at all shy about addressing — and making demands on — the hearts and emotions of its
subjects.

The bottom line of all these discourses is that to "get" canon law, and to "do"
canon law, you must "get" and "do" broader narratives of the just and the right. These
include knowing the right traditional referents or fundamental con-texts, learning the
right ideas, and cultivating the right behaviours and dispositions. Critically, however,
this now emerges not simply as a theory or idea articulated about the tradition, as in the
prologues. Now it emerges as part of the very fabric of the laws themselves. The
canons are written almost as expressions or manifestations of these other narratives, and

are quite inseparable from them, because to be a "legal" text they mustbe connected
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with the past, with justice, morality, the Holy Spirit, Scripture etc. Normativity is
essentially, primarily and actively about remaining embedded in these narratives. The
overall picture — the legal whole — is thus not one of a bare system of instrumental rules
dominated by a technical proprietary discourse of rule-logic, and closed-off from other
narratives of theology, values and morals, only touching them now and then, and in a
controlled manner. Instead, the rules are clearly written for a conceptualization of legal
process in which the rules are always being read and applied in a much more free-form
and constant negotiation with many other external narratives. The more technical legal
discourse discussed above, with its logical rule-finding and conceptual formalism, still
exists in this world, but as par? of this world. It is only one aspect of legal practice that
one must get right. It is thus not so much the controlling framework for the laws'
operation — as we would expect — as much as one tool among others in the realization of

justice.

F. Summary and analysis: the language of the canons

A survey of canonical nomenclature reveals one vital fact: the Byzantine canonical
tradition does consciously conceive of itself as a collection of rules which possess their
own name. The presence of this proprietary and even technical nomenclature strongly
suggests a self-conscious sense of the canons' own autonomy as a rule-world. There can
be little doubt that the canons were thus consciously conceived as a particular and
proprietary body of rules: Fogen is quite correct to note that Byzantium knew two basic
Rechtsmassen, the vopor and the kavovec. This corresponds to the reality of the
manuscripts, and aspects of the prologues.

Even vis-a-vis the vopot, however, this autonomy is never particularly doctrinal
in character, or absolute. The distinction in nomenclature, for example, is susceptible to
exceptions, which should caution us from assigning it too much ontological significance
in revealing the essence of Byzantine canonical normativity. Closer examinations of the
broader textures of the canons — genre, patterns of dispositives, rule-structures, technical
language — also reveal shifting patterns of assimilation and distinction that elude any
overly-neat conceptual distinction between vopot and koavoves. The canons never
emerge as radically different or discontinuous from the norms of secular legal-writing,
nor do they emerge as truly imitative. A constant pattern of similar-yet-different
emerges in a negotiation of identity that seems primarily literary, not legal-doctrinal, in

character. The result, not surprising, is very similar to what we have seen in the
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manuscripts and implied in the prologues: the two types of norms seem to share the
same general normative "space", and to participate in the same general world of
normative expression, but neither is exactly a mirror of the other.

The self-conscious terminological autonomy of the Byzantine canonical tradition
also does not translate directly into a broader modern-like legal positivism-formalism,
either as something the canons are seeking to avoid by calling themselves kavdveg or as
something the canons are beginning to manifest by calling themselves kavoveg. (The
term Kavav is in any case exceedingly broad in scope, fairly generic and with many
uses, and probably should not be read as having any deep doctrinal significance in
itself.) Indeed, an examination of the broader textures of the canonical texts makes it
clear that one of the core concepts of modern positivism-formalism — namely the
conceptualization of the legal system as a body of internally coherent rules that operates
as autonomously as possible from external narratives of morality and values — is
precisely and directly negated. As we might now expect from the broader shape of the
tradition and the prologues, the canons are instead constantly reaching outside of
themselves in a very messy process of embedding themselves into broader value
narratives. Whereas the shape of the tradition and the prologues only suggest this
activity, however, the canons can now be seen to be realizing it. The prologues thus, for
example, say the canons should teach and tap into broader metaphysical narratives, and
the canons do teach and tap into broader narratives; they canons are supposed to be
about "life", morality and spiritual psychological, and they do speak directly to life,
morality and spiritual psychology; canonical activity is supposed to be traditional in
orientation, and indeed the canons are; and so on. The canons are thus only in part
written as constituting a technical-doctrinal framework. Equally important are these
other tasks which by turns instill and assume a huge network of scriptural, moral, and
metaphysical values as integral parts of Byzantine canon-legal reality. Thus while even
the most positivist-formalist legal theory (e.g. Kelsen's "pure law") must ultimately
assume some type of contact with a value network, in the canons this network is very
near the surface, and is regularly, and apparently quite happily, "breaking into" the rule
world. The canons are very directly and consciously being written into, and held into,
this network. Consequently, the textual and terminlogical autonomy of the canonical
rules does not translate into a doctrinal-theoretical rule autonomy. Byzantine canon law

is a formal and distinct rule-world, but it is not a closed rule-world.
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This self-understanding is also signaled by the lack of any consistent sense of
the Byzantine canonical tradition as "canon law". The Byzantine canonical tradition
seems to think of itself as a distinct rule-world, and yet not abstractly. One aspect of
this is the casuistic and surprisingly "concrete" nature of the canons, with their lack of
systematic interest in juridical abstraction, as well as the general formation of the
tradition as an agglutinating accumulation of very heterogeneous traditions which tend
to be preserved in their original form. The tradition thus does not tend to think of itself
primarily as an ongoing and autonomous discipline or field, or an abstract aggregate of
principles, techniques and "sources" constituting a constructive jurisprudence, or even
as a present legislator's project, but as a set of heterogeneous rules, "law sayings",
deeply embedded in broader sets of principles and narratives, and thoroughly traditional
in character. This last is particularly critical: legal authority is always vested in older
semi-sacred traditions, and therefore the legal system per se is never a present abstract
reality constructed out ofthe past, but always a collection of the past authorities
themselves. Ifitis areal law, it is a concrete, traditional text. As such, "canon law" is
"the canons". Inasmuch as there is a broader concept of "the church's law", it must be
nothing other than the aggregate of the broad Christian regulative "stories" of justice,
moral progress, divine instructions, repentance and eternal judgment — of which the

canons are a part.
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CHAPTER 4. SYSTEMATIZING THE LAW: THE 6® C THEMATIC
COLLECTIONS

In the previous chapter we explored how the canons themselves read as legal texts. In
this chapter we turn to the thematic indices of the Co/l50and Coll14 as two critical
moments in which these same canons are being read, shaped and generally "digested"
by and within the early tradition itself. In particular, these indices represent the first —
and ultimately definitive' — attempts at classifying the Byzantine corpus material and
organizing it into a shape and structure beyond that of the straight corpus collection.
They therefore provide an invaluable window onto a range of issues associated with the
nature of Byzantine canonical "systematization": how and to what extent the texts
could be shaped into a new whole, what shape this whole could assume, how the
canonical "parts" could be related to one and other in this whole, and how the individual
texts could be manipulated, interpreted and transformed in these processes. They are
thus primary witnesses to how canonical texts could be handled by jurisprudential
processes and the extent to which Byzantine canon law could be consciously conceived

as a legal "system" at all.?

A. Origin and dating

Thematic or systematic collections (I use the two terms synonymously) may be
defined as any canonical collection which contains a set of topical titles or headings
under which relevant canons are subsumed, either cited in full, in part, or as simple
canonical references (e.g. "Nicaea 10", "Ancyra 4"). These type of texts emerge with
any clarity in both Greek east and Latin west only in the 6th C. The first such

collection, however, mostly unrecognized in the survey literature, seems to be Syrian:

" In our period the Co//50 and Col/4thematic schemata have no competition whatsoever. See Appendix
D (1) for further details.

* This last is a critical question in light of the almost automatic assumption in much modern, especially
civilian, legal thinking that legal phenomena should constitute internally coherent juristic and legislative
wholes. See Berman 1983,7-10; Glenn 2007; Merryman 1969,65-70; 13-15; Weber 1925. For broader
historical context, see Kelly 1970, and any narrative of post-16" C European legal history (Kelly 1992,
Robinson et al. 2000, Wieacker 1952). The methods, techniques and, especially, implications of canonical
systematization in our period have not, however, been investigated in much depth. The most useful study
is Pinedo 1963, but see also Gaudemet 1991 and Mordek 1975. Sohm's (in)famous study of Gratian's
order (Sohm 1918,19-61, 1923,79-85) may also be mentioned, as he saw it as a last gasp of the
altkatholische mentality; see Chodorow 1972,10-16 (and Congar 1973) for further references on its later
reception (mostly rejection). Secular legal systematization and codification in our period, and earlier
antiquity, is better treated, including Burgmann 2002; Diamond 1950; Frier 1985,158-171; Gagarin 2000
(and Lévy 2000); Gaudemet 1986; Harries 1998; Heszer 1998; Honoré 1978; Jones 1956,292-294;
Matthews 2000; Schulz 1953; Stolte 2003; and, in part, Weber 1925. Works on general Byzantine
processes of compilation and collection are also useful, including Lemerle 1971 and Odorico 1990.
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the Collection in 51 Titloi® Although only first attested in a 7" C manuscript (London
BL syr. 14526), its titles contain only references to the canons through to
Constantinople, despite being found in manuscripts that contain later material. As such,
as Schwartz suggests, it may well be pre-Chalcedonian (451).* According to Schwartz
it is a translation of a Greek original, but is unrelated to the Co//50.” Possible
relationships with other later systematic collections have not been explored.

In the west, the first thematic collection is usually recognized as the handbook-
like Breviatio canonum of Fulgentius Ferrandus, dated c. 535-546.° It is followed by
the equally handbook-like Capitula of Martin of Braga, c. 563-580, as well as the much
more complete Concordia canonum of Cresconius, perhaps dating to the mid-6" C.’
Other prominent early Latin thematic collections include the 7" C systematic recensions
of the Hispana, the 7™ C Vetus Gallica, and the early 8" C Hibernensis. This genre will
slowly gain ground in the west, becoming virtually the norm for collections after the 9th
C, ultimately culminating in the very sophisticated Concordia of Gratian.

The Byzantine canonical tradition of the first millennium will only ever know
three systematic collections, all of which are thought to have originated in the 6th C.
Only the Coll50 and Colll4 are extant. One other collection, the Col/60, is known from
a brief description in the forward to the collections in 50 titles.® The Col/50and Coll14
traditions, particularly the latter, each undergo numerous expansions and re-workings in
the following centuries, but later recensions do not seem to have significantly modified
the original thematic titles themselves; their number and content remain fairly stable

throughout the tradition, with or without nomocanonical insertions.’

3 Ed. Schulthess 1908,17-27. Unfortunately, no translation of this collection has been made, and I rely
upon descriptions by Schwartz 1910,200-201, 218 n.2 and a few notes of Schulthess 1908, viii-xi and Selb
1989,95, 100-101, 133, 143. It is to be distinguished from the capitulatio of London BL Syr. 15428,
which seems to be similar in form (and content?) to that proceeding Dionysius II.

* Schwartz 1910,200-201.

> Schwartz 1910,200 n.2; cf. Sin 10-12

% On the following collections generally see Maassen 1871 and, more briefly, but up to date, Zechiel-
Eckes 1992, Fransen 1973, Gaudemet 1985 and Mordek 1975. Occasionally another small collection, the
so-called Statuta ecclesiae antiqua (5™ C; ed. Munier 1963), is treated as the first western "systematic"
collection (e.g. Gaudemet 1991,167; Mordek 1991,901; Zechiel-Eckes 1992,1.31). However, this
collection lacks a title-rubric structure, and is best regarded as a rather ordinary example of Apostolic
Church order material that has implicit topical themes — and as such is no more "systematic" than most
other examples of Apostolic Church order literature (e.g. the Didache). On this collection, see Munier
1960, Gaudemet 1985,84-86.

7 The date and place of origin of Cresconius' Concordia is controversial; see Gaudemet 1985,138-139;
Reynolds 1986,400; Zechiel-Eckes 1992,1.66-118.

¥ Syn 5. From the very general criticisms of Scholastikos it does not seem possible to reconstruct the
precise form of the Col/60, see Beneshevich's comments, Sin219.

? The matter has not yet been thoroughly examined, but in the editions of Kormchaya and Meliara 1905-
1906 (both pre-Photian recensions) no chapter clearly owes its existence to a post-6" C addition. Pitra and
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Only two dates are reasonably secure for the Greek collections. First, the first
version of the Coll50, fairly consistently ascribed to John Scholastikos in the
manuscripts, must have been composed sometime during his lifetime, i.e from c. 525-
530 to 577.'° Second, the first nomocanonical reworking of the Coll/41s very likely to
be located between 612-629, perhaps 612-619, as all manuscripts contain a law of
Heraclius of 612, but an important law of 629 is quite obviously a later addition in some
manuscripts, and another law of 619 is missing altogether. "’

Aside from these ranges, dating is more speculative, and tends to become quite
dependent upon the (somewhat hypothetical) connection of the various collections to
civil law appendices. Scholars tend to assume, however, with Zacharid von Lingenthal,
that the Coll60titles was unlikely to have been written before the completion of
Justinian's civil codification in 534, and thus place it around 535.'% If this is correct, it
may vie with Fulgentius as the first thematic collection in the Greco-Latin world. This
dating can be lent precision if the Co//60included the Co//25 as an appendix, as the
original form of the Co//25 seems to have lacked any legislation post-534."

John Scholastikos' collection is often placed after his ordination as a presbyter c.
550, at any rate before his tenure as patriarch of Constantinople (from 565-577), and
possibly while still in Antioch."* In support of these assertions one manuscript, now
lost, may be cited which attributes the collection to "the presbyter John"."> Further, the
Coll§7, if originally the appendix to the Co//50, and composed at very near the same
time, seems to lack any material after 546 — in particular, Novel 129, of 551, which
touches on church matters.'® Finally, the Co//87 omits various regulations relating only

to Constantinople — thus supporting an Antiochian provenance.'’

RP, however, both include a latter addition 13.41, a chapter derived exclusively from a post-6th C addition
(Trullo 64). Title 14 also tends to gain some extra miscellaneous chapters in the manuscripts, as reported
by Pitra2.636, and evident in MSS of the 11" C recensions (e.g. in Jerusalem Pan Taph. 24 and Athos
Pant. 234; cf. Schminck 1998); so also in the older Paris gr supp. 614, 10™ C. The Nachleben of these
chapters is, however, unclear; apparently they are not regular in the commentator recensions. In at least
one instance Title 14 also seems to disappear (Vienna hist. gr. 70); this too is not well studied.

' On Scholastikos' birth date, see Sin273-274

' The likely authorship of "Enantiophanes" also confirms this general period; for more detail on both
matters see Delineatio 66-67.

1290, especially, Delineatio 52; cf. Zacharid von Lingenthal 1877,615-616. Peges 132 places it at 535-
545.

" Thus Delineatio 52.

“ For example, Beck 1977,144; Delineatio 52-53; Historike 44-45; Hongmann 1961,53; L'Huillier
1976,55; Peges 132-133; Schwartz 1933,4; Zacharid von Lingenthal 1877,618. To my knowledge,
however, the matter has not been thoroughly re-examined in the 20™ C.

' The so-called "Claromontensis", known now only through Voellus and Justel 1661 and two early
catalogue descriptions. See Sin 196-198; cf. Zacharid von Lingenthal 1877,618.

1% Sin288-289.

' Sbornik 205 n. 2.
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Ernst Honigmann's ingenious proposal — the details of which we cannot repeat
in full — that the first Col//4 was produced by Patriarch Eutychius and the monk John
(later John I'V "The Faster" of Constantinople) is widely regarded as reasonable, if not
provable, and has tended to fix a date of this collection at c. 580."® Suffice to say that if
the references in ta pev copata to a predecessor do refer to the Col/l50, then at least it
was produced after the Co//50, and presumably after the death of Scholastikos (the then-
standing patriarch). Further, if the 7ripartitais the secular collection referred to in ta
puev copota — which seems very likely, as no other such collection comes even close to
fitting its description — then the date of 580 is certainly possible, as the latest piece of
legislation in the 7ripartita dates to 572.

The relatively synchronous appearance of many of these collections in both east
and west in or around the 6th C suggests a certain coherence, and even connection,
between these collections — a kind of systematic "movement". There is no concrete
evidence to suggest an official or even conscious project per se, but if one maps the pre-
7™ C collections they do read as a surprisingly coherent imperial Mediterranean
phenomenon, as all but one of these collections, the Capifula of Martin, are written in
imperial territories (Ferrandus and Cresconius, of course, writing in the newly re-
conquered African provinces — or for the latter, perhaps Italy). Even Martin of Braga
spent time in the eastern empire, and became a monk in the Holy Land; he is very much
of the empire, and his work is directed towards making better known the imperial
(Greek) corpus to a western audience.'” The Syrian 77tloi, although earlier, are also
almost certainly from the empire. The systematic indices are thus best thought of as, at
first, a general imperial phenomenon, stretching west-east across the Mediterranean
region. Only later do they extend beyond the imperial borders.

These collections are also all very similar in both form and content. All are built
around the same core (Greek) corpus of canons, and all are more or less the same "type"
of thematic index: simple rubrical headings that summarize canonical content. More
specifically, although Ferrandus and Braga are clearly meant to be small practical
handbooks, and in their size and level of selection, have no 6th C eastern counterparts,
Cresconius' Concordia, the most advanced and complete of the early western thematic
collections, is — as we will see — an almost exact morphological twin of the Co//50.

Further, its treats its source (the Dionysian II corpus) in almost exactly the same way as

'8 Honigmann 1961,55-64; so Delineatio 60-61; Historike 68-71; Peges 134-135; Stolte 1998a; van der
Wal and Stolte 1994, xx-xxi.
1 Preface in Somerville and Brasington 1998,53-54 (trans.).
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the Coll50treats its corpus: absolutely comprehensively — it only omits some canons
from Carthage, as often the case at this period.’ If the mid-6th C date for this
collection is correct, it is also approximately contemporary with the Co//50. The
systematic elements of the 7" C Hispana (in their various forms) are likewise
morphologically very similar to the Co///4: a thematic index comprised of a series of
books divided into chapters, and the whole tending to preface a straight corpus
collection — and apparently including most of the material of the Hispana.*'

Despite, then, the tendency to treat the emergence of the thematic collections in
east and west as two isolated if parallel events, the collections instead suggest a certain
legal-cultural unity, and are another indication of a common imperial canon-legal world
running east-west across the Mediterranean through at least the 6th C: it is centered on
the same corpus, and tends towards the same forms.

The reasons for the appearance of these thematic versions of the corpus are not
entirely clear. The usual explanation is two-fold: an internal pressure was generated
within the tradition itself by the increasing unwieldiness of the growing canonical
corpus, and the Justinianic codification (528-534) provided an impetus for a parallel
ecclesial development.® Neither explanation is entirely satisfying.

Leaping to the idea that the corpus naturally evolves into a thematic form
because of the latter's natural convenience and sophistication is perhaps a retrojection of
the later trajectory of the western medieval experience.”> The growing size of the
material, in particular, cannot be understood as a certain cause. It is true that the
addition of Basil in the Co//50, and of Carthage and the patristic material in the Co//4,
or Carthage and papal material in Dionysius, did considerably increase the size of the
various corpora. It is also true that the prefaces do imply that the variety and quantity
of the material corpus was a primary motivation for their work (see below). But this last
may be more of a topos of authorial justification, and as for the former, the additions to
the 6th C corpora are hardly overwhelming — not enough to credibly strain a pre-modern
memory. Certainly the full corpus of the 6th C Co///4is minuscule in comparison to the
quantities of secular legal material that are much more convincingly put forward as
factors in the initiation of Justinian's (and earlier) secular codification project. Further,

the Syrian 7itloi were clearly formulated before considerable corpus expansions. In this

22 On its contents and sources, Zechiel-Eckes 1992,1.5-28; the decretals may also be considered as
somewhat selected.

*! See Diez 1982,2.1 and 2.2; this parallel is especially close with the Tabulae.

2 For example, Peges 131; Pieler 1997a,579-580; van der Wiel 1991,42.

2 See chapter 1.C.1.
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light, a systematic indexing of the corpus suggests more convenience than necessity,
and even suggests a certain artificiality. A more ideological explanation may be
preferable.

The idea that Justinian's codification may have inspired the ecclesial
development is an obvious one, and most scholars take it for granted.”* It is especially
compelling if the Syrian collection is ignored, and the terminus post quem of the Coll60
(and perhaps Ferrandus) is set at 534. Certainly the form of the systematic collections —
divided into books and/or titloi and chapters — is highly reminiscent of the C/and the
Digest.

Here too, however, we should be cautious. There is no direct evidence that
Justinian's codificatory work provoked the systematic recensions. The authors of the
new collections do not explicitly cast themselves as working on the model of this
emperor's work, or secular legal works at all, and as far as [ am aware, there are no
references in the 6th C literature to such an ecclesial "program".* In fact, there are
almost no references in our period to the collections as "systematic" collections at all, or
even as "the canons in [x] titles"; overwhelmingly the canonical collections are always
simply "books of canons" or "the canons".*® There is very little explicit consciousness
of systematization at all.*’

Further, strictly speaking, there is no hard and fast reason why the systematic
canonical collections could not have emerged before Justinian. Here we must be careful
about a potential circularity in dating the collections in Co//60 and Ferrandus to after
534 on the grounds that they "must" have been inspired by Justinian — and then bringing
them forth as evidence of a sudden post-Justinianc boom in thematic collections. The
Syrian 7itlor are apparently pre-Justinianic, and the Co/l60 and the Breviatio could be

too. In this connection one disturbing aspect of the transmission of the Co//50is worth

noting: the collection is not uniformly ascribed to John Scholastikos. In a few

2 For example, Historike 38; L'Huillier 1976,55; 1997,141; Peges 131; Pieler 1991,604 n. 18; Schwartz
1910,195, 1936a,160.

5 A possible, and indirect, exception is the occasionally remarked (e.g. Historike 46) parallel of the fifty
titles of the Co/l50 and the fifty books of the Digest. However, fifty, half a century, is also simply a very
convenient and round number.

% An exception may be a 9™ C letter of Pope Nicholas to Photius (Mansi XV 176.263) which mentions
the "quinquaginta titulos"; Sin 326. See chapter 1.B.

% This finds a certain parallel in the oft-remarked lack of interest of contemporary sources in the
Justinianic codification; see Pieler 1978,402-403, nn. 13, 14, with further references, and Laiou 1994b for
similar patterns in later Byzantine sources.
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manuscripts the collection is ascribed to Theodoret of Cyrus (393-457).% The text's
editor, Beneshevich, dismissed this tradition on the basis of the much broader tendency
of ascribing the text to John, including in the oldest manuscripts, and the lack of
awareness of this "collection of Theodoret" in the Oriental churches.” But even
Beneshevich admits that it is difficult to determine why Theodoret's name would ever
have entered the tradition.*® It does seem odd that anyone in the 6th C or later would
have mistakenly or intentionally ascribed anything to Theodoret following the Three
Chapters — much less something that was intended to have authority.” However, it
would be very easy to imagine that Theodoret — in the vicinity of Antioch, which was
already associated with church-legal activity, and also near Berytos — may have
composed such a collection well before 534. Could not John Scholastikos, who was
from Antioch, have brought this text with him to Constantinople, perhaps modifying it,
or perhaps just attaching his name to it or a later recension (perhaps when the Col/l§7
was added)?

Perhaps more importantly, there is nothing in the basic technique of the ecclesial
systematic collections that demands Justinian's codification as a precedent. The very
basic type of topical organization of the canonical collections is easily evident in the 5t
CTh (books and titles), for example, and elsewhere in even earlier legal literature.
Further, it is not entirely clear that a legal precedent of any sort is necessary. Although
it is probably correct to view the systematic "movement" as one way in which the
canonical tradition broadly assimilated itself to Roman legal literature, other types of
literature also evince basic rubric-reference organizing structures. Schwartz, for
example, saw Basil's Moralia as the most obvious model for the Syrian 77t/oi, and tithot
listings may be found in 5™ C biblical manuscripts (the term is not exclusively legal).33
If anyone had cared to thematize the canonical material before the 6th C, ample models,
from a variety of different sources, were available.

It is probably unnecessary therefore to imagine any particularly pressing need,

cause or inspiration for the thematic indices. They are best thought of as what they

¥ London BL Add. 28822; Venice Nan. 226; Paris gr. 1370; Torino BN 170 (see Sin269). Cf. Historike
38, n.5 for the theory of Jean Doujat (d. 1688) regarding Theodoret's authorship of the Coll60.

* Sin269-270, 322.

0 Sin269.

3! Clavis notes only three works that seem spuriously attributed to Theodoret: 6286-6288.

32 Almost all the source surveys discuss this material; see e.g. Pieler 1997a,566-567, 573-579; Schulz
1953; Wenger 1953,530-561; cf. also Honoré 1978,139.

33 Schwartz 1910,200 n.2; Goswell 2009; see Pinedo 1963,289. n. 18 for parallels in various other
patristic and even Masoretic practices.
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most obviously present to be: works of convenience, bringing greater order to the
church's canonical tradition, and broadly resonant with a variety of contemporary late

antique organizing and structuring techniques, legal and otherwise.

B. Self-presentation

How do the collections talk about their own systematizing work? All three authors of
the prefaces to the Co/l50 and the Colll4 provide some description of their method of
systematization and organization. These technical descriptions, inevitably in the latter
part of the prefaces, seem to constitute a conventional part of Byzantine canonical
introduction, and may also be found in a number of the secular prefaces.* These
passages are exceptionally valuable as they are the only texts in which Byzantine
systematizers directly reflect on the technical aspects of their task. In effect, they are
the only sources for how the Byzantines themselves may be found defining and talking
about their own canonical teyvi).

The texts are above all characterized by brevity and simplicity. Indeed, they
verge on statements of the obvious, and their most striking feature is not what is present
but what is not: they engage in virtually no sophisticated jurisprudential analysis,
neither discussing contradictions, repetitions, or obscurities, or means or principles for
treating these matters. Instead, they convey a simple method of compilation and
organization oriented above all at the facilitation of convenient and thorough
engagement with the canonical sources.

The main notes are sounded by John Scholastikos. The canonical legislation of
the church, he explains, has been issued in a variety of different places, for different
reasons, at different times. As such, it lacks "organization by subject matter" (té&ig
Tpaypdtmv), and it is thus difficult to discover all that the canons say on any given
topic.” His task, therefore, is to gather the material into one and divide it into titles in
which the similar are placed next to the similar’®. His goal is thus explicitly quite
simple: to make the "finding" (e0pecic) of that which is sought easy (paodia) and toil-
free (dmovog). These points are enforced by criticism of the previous Col/l60, which

made it difficult to find all that has been set forth on any one topic — in his collection, he

3* For example, De Auctore 6-9; Tanta 2-8; Prooimion to the Eisagoge 84-113; Prooimion to the
Prochiron 42-83.

3 Syn4-5.

36 Syn's.
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notes, each title will clearly indicates the content of that which it encompasses.’” His
table of contents, he notes, also makes it easy to identify the taxis of the canons: Aiov
gdovvonTog. >

The first prologue to the Colll4, ta. pév copota, likewise speaks of gathering
the canons of the synods which took places at "various" (516popog) times into one place
— but in so doing being careful to preserve the name of each council.” Having gathered
"everything", the author continues, one "brings together" the 6Ovaypig of the material
into titles, and divides them into chapters under which one places the references to the
appropriate canons.™ These references include source name and number. The whole
produces — "as I think" — a "ovvtaypa sbovvortov".*!  Criticism of predecessors is
also engaged in; in particular, as already noted, the author criticizes the tendency of
placing the full text under the titles as producing an unwieldy collection, and, in
particular, of leading to the undesirable division of canons — accusation of which he
wishes to avoid.

He concludes by briefly describing how and from which sources he includes
political legislation, "in short and summary". His exposition of this material is "brief",
in a collection, as both an aide-memoire and for the "perfect research" of the readers:
GUVTOUOV &V GLVOY®YT] Toodpevog ékbeaty, Aua PEV €1 dvapuvnot, duo 0 Tpog
tedelaV aOTAV TOTC EvTVyYXdvovsty €pguvay.

The second prologue to the Co///4, generally attributed to Photius, or at least to
the redaction of the 14 Title tradition made during his patriarchal tenure, follows a
similar pattern. The author notes that during the interval since the appearance of the
first version, new synods of arisen to address "not a few" new issues, of various
(81apopoc) causes.*? He has thus added new material, but has been careful to preserve
the "chain" (eippo6g) and order of composition of the older collection. This last he
describes as "that which our predecessors épihoteyvnoavto" — a rare use of "techne".

The overall picture is thus quite simple, and quite coherent. Taken together, the
three prologues may be understood to constitute the basic Byzantine self-conception of
canon-legal systematic fechne. It is composed of four conventional elements, each

conveyed with similar terminology. A 1) varied source material (Stapop-) is 2) gathered

37 Exactly what was wrong with the Co//60is, however, difficult to discern from Scholastikos'
description.

¥ Syn's.

* Pitra2.445.16-17

Y Pitra2.447.41-44

! Pitra2.447.44

* Pitra2.448.8-9.
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into one (cuvayoy-; GLALOY-; GLUVTOY-; 0iBpo-; cuvalp-; [cvv][Tpoc]appol-; CLHEAEK-)
and 3) divided (dwaup-) into titles or chapters (or both) which allows for 4) a clearer and
more convenient "discovery" of what one is seeking: not Svcevpet-, SuoTOPIGT- OF
dvoormT- to find (e¥p-) but pad- and dmov-, dxon-, and always with the result of coup-
and gvovvont-. The Col/l4 preface supplements these terms with memory (pvnp-)
vocabulary: the fathers and secular legal legislation are provided as aide-mémoires.
The extreme simplicity of this "systematic" prescription is important. The
Byzantine self-presentation of canonical systematization is one of a very simple, literal
model of "law finding". Systematization facilitates quite literally the "finding" of and
engagement with traditional legal texts. To systematize law is to engage in a
straightforward categorization of traditional material by which one is brought into closer
contact with the original texts. Issues of contradictions, distinctions, underlying
concepts, or material coherence are not prominent: the notion of the law being "varied"
does not seem to imply an idea of contradiction, nor does the appol- or edcuvont-
vocabulary implies any type of interpretative reconciliation. It instead seems directed
towards coherence of topical classification. There is, indeed, no sense that
systematization in any way implies material reshaping of the corpus itself. The real
concern of the systematizer is simply 1) to identify the correct traditional material, and

then 2) to place it in thematic categories. It is a process of topical indexing.

C. Morphology
The self-presentation of the systematic elements of these collections as simple topical
indices is true to form. The thematic index, essentially a preface to the corpus, may be
regarded as little other than a glorified table of contents to the corpus. Indeed, in terms
of genre, tables of contents are probably the most obvious predecessor for these
collections. Both are constituted by a brief set of rubrics, summarizing the contents of
their referent, and are often in the form (Ilepi... Ori... De..). The difference is simply
that the rubrics of the thematic indices subsume a number of specific referents, and that
the rubrics do not (generally) follow the work's order of chapters, but instead follow
their own thematic ordering.

The basic morphology of all early systematic collections, Latin and Greek, may
thus be schematized as follows:

PROLOGUE + LIST OF SOURCES (perhaps as part of the prologue) + SYSTEMATIC

INDEX + CORPUS
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There are a few main variations among the collections. First, the systematic
indices may be either one-tiered or two-(or more)tiered. In the former, there is only one
level of rubrics in the index (as Cresconius, or, superficially, the Co/l50); in the latter,
there are two, with sets of primary rubrics gathered under larger thematic groups by
secondary rubrics (as in the Col/l14 or the systematic Hispana, where the chapters are
subsumed under broader "books" or titles). Second, as already noted, the corpus portion
of the collections may be arranged either systematically or non-systematically. In the
former, the systematic index is simply repeated with the subsumed canons under each
rubric written out in full. In the latter, the index is left as an index.

We may thus indicate a more comprehensive schema:

PROLOGUE + LIST OF SOURCES + SYSTEMATIC INDEX (one or two-tiered) +
CoRrPUS (systematically arranged or non-systematically arranged)

The Coll501s formally a one-tiered systematic collection, and generally found
with a systematic corpus:

PROLOGUE + LIST OF SOURCES + ONE-TIERED SYSTEMATIC INDEX + ONE-TIERED
SYSTEMATIC CORPUS.

It sometimes, understandably, lacks the initial systematic index.* Its corpus, as
noted in chapter one, while originally systematic in form, also often has appended to it
later sources listed chronologically. Cresconius, which has a very similar corpus, is very
similar in form. It too has a prologue, a one-tiered index, and a one-tiered corpus in
systematic in form. Cresconius may however be regarded as more conservative or
"primitive" in that his system of rubrics is one step closer to a simple table of contents:
his rubrics, mostly derived from Dionysius, actually follow the Dionysian corpus
successively (e.g. Titles 1-50 start each with canons from the Apostles; 76-80 from
Nicaea; 81-106 from Ancyra; 108-120 from Neoceasarea, and so on).44 As a result,
very few titles actually function as real thematic groupings.” Further, Cresconius'
rubrics are true one-tier rubrics. The Coll50titles in fact usually contain more than one
rubric, and are thus functionally two-tier.

The Colll4is a two-tiered collection comprising fourteen secondary grouping of

primary rubrics, called respectively titAot and kepdAaia. Its corpus is intentionally and

“ Syn 10 n. (a).

# Zechiel-Eckes 1992,1.29-48; cf. Fiery 2008 on Dionysius' own attempts to provide a proto-systematic
index in his title-listing.

# Zechiel-Eckes 1992,1.49 counts only about 20 titles (of 300!) with substantial groupings.
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explicitly left in normal unsystematic corpus form, and this is the usual state of affairs in
the manuscripts.*® Its form is thus prototypically the following:

PROLOGUE (as many as three in the MSS) + LIST OF SOURCES + TWO-TIERED
SYSTEMATIC INDEX + NON-SYSTEMATIC CORPUS.
As noted, certain versions of the systematic Hispana may be regarded as the
morphological twin of the Co///4, containing a similar two-tiered initial index, and a
non-systematic corpus.

In the Byzantine collections, when the secular laws are added, they are always
added as a second discrete section under the rubrics after the canonical references, often
beginning with "6 vopoc". In both cases, the secular laws are never actually mixed in

with the canons themselves, and are easily extractable.

D. Source selection

As the Byzantine systematic collections present themselves as little other than glorified
indices to their material, we might expect them, like any table of contents, to be
comprehensive — i.e. to cover all of the corpus material. In this, as already noted, they
do not fail. In fact, the single most striking — and important — aspect of the two
principal Byzantine systematic collections is the almost total absence of any sustained
process of selection vis-a-vis their stated sources. The reality of Byzantine systematic
collections as simple re-arrangements and indexings of the corpus — and not as
substantively creative new collections — is in no way better illustrated. The systematic
indices are working around and from the corpus: the corpus is not being shaped to suit
the indices.

This aspect of the collections has already been broached several times.*” To
summarize, this feature is particularly pronounced in the collection in the Co/l50. The
Coll501s nearly a literal re-arrangement of the corpus, inasmuch as very few canons are
even repeated. One could write out each canon on a separate piece of paper and then
simply re-arrange the pieces under topical themes to arrive at something like the 50
titles. It omits nothing. Even the repetitions are few.*® Cresconius is very similar.*’

The original Coll14, on the other hand, does seem to have omitted some canons

in its systematic rubrics. However, as already noted, these are only from material that

% Although variations in the manuscripts for the Co///4 (and Coll50) are not unknown. See Appendix D
(2) for details.

47 Chapter 1.C.1; Appendix A (7). This is also broadly true of Blastares.

* See Appendix B (7) for repetitions in the Co/l50.

# Cresconius also has few repetitions; Zechiel-Eckes 1992,2.801-807.
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the Colll4 itself just added to the corpus; the material that was already established as
"core" seems to have been faithfully represented. Indeed, the concern to full represent
the corpus is in one sense more pronounced than in the Co//50, as the Colll4 include
many one-canon rubrics which seem to have been invented precisely to ensure topical
representation for all canons. Some of these, in their very specificity, verge almost on
the bizarre: for example 13.38, "On those who attempt to set at nought the enactments
of Ephesus: Ephesus 6". Further, as noted, later recensions of the Co///4 seem to have
re-added the missing canons, at least in a catch-all chapter in Title 14. The basic
imperative of the Co///4 tradition is thus very similar: faithfully represent the canonical

corpus.

E. The nature and constitution of the rubrics

The essence of the Byzantine systematic method is the subsumption of canons under
thematic rubrics. These are then arranged in a (more or less) logical manner. Although
seemingly simple, this process presupposes a) a careful reading of the canons to
identify, distinguish and choose significant content; b) the creation of suitable categories
to subsume that content; ¢) the association of similar canons with each other; and d) the
provision of some type of overall structure. Each one of these steps provides
opportunities for the interpretation and reshaping of the material.*’

In this section our concern is with the first three steps, i.e. the formation and
design of the rubrics themselves, and how they relate to their subsumed canons.

The hermeneutic relationship of rubric and canons is potentially complex.
Rubrics may be introduced from elsewhere, for example, and the traditional material
made to fit under them, thus subtly modifying their content; or the rubrics may subsume
and group certain material in unusual ways; or the language of the rubric may imply
specific readings of the canons; or the rubrics may show evidence of abstracting
jurisprudential principles or concepts — or at least general topics — from the traditional
material. The methodical creation of general categories might also highlight gaps in the
legislation. For example, if one finds enough material to stimulate the creation of a
topic on "episcopal marriage" one might wonder about finding (or inventing) material
on "presbyteral marriage" and then "diaconal marriage" or "subdiaconal marriage".

In fact, as we might already suspect, relatively little of any of these activities are

present in the Byzantine thematic rubrics. The hallmark of the Byzantine rubricization

0 of. Pinedo 1963,293-294, and the brief comments of Mordek 1975,4-6.
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is instead deep conservatism and traditionalism. This conservatism is manifested in two
interrelated ways.

First, the thematic rubrics are overwhelmingly derived from the canons
themselves; with only one significant exception they are not imported from any outside
source. This again demonstrates the close affinity of the thematic indices to table of
contents: the content of the canonical titles is broadly inductive or exegetical, in the
sense of being pulled "up" and "out" of the canonical material. In the Col//4 this
process is in fact two-fold: the kepdloia tend to be summaries of the canons, and the
tithot of the kepdrora. More advanced forms of rubricization, identified by Pinedo in
later western collections, where a rubric is created as a thesis to be endorsed (e.g.
rubrics on papal primacy in the Gregorian collections) or as a problem to be solved
(Gratian), are hardly evident.”’' Likewise there is almost nothing parallel to Bernard of
Pavia's direct borrowing of titles from the Digest for his decretal collection.>

Second, the thematic rubrics show very little evidence of jurisprudential
abstraction of any sort. There is thus little independent distillation of legal principles or
general legal concepts; little attempt to extrapolate from specific regulations to more
general norms; no attempt to discern or establish distinctions not already present in the
canons; little introduction of new terminology; almost no attempt, even indirectly, to
address contradictions; no provision of tools for extended rules to cover gaps; no
attempt to organize canons according to internal principles; and, finally, even the degree
of generalization, the (ostensibly) basic concern of the whole system, in not uniformly
pursued across the rubrics. Instead, to a point that at times verges on the bizarre, the
rubrics adhere very closely to the surface contours of the canons themselves, deeply
transparent to, and bound by, the canons themselves. The majority of titles are thus
either very close paraphrases, or even literal composites, of specific canons' contents, or
very innocuous summaries focusing on one or two key words from the canons — what
Pinedo has aptly called "resume rubrics".”

To examine these tendencies in greater detail, we may begin with an example of

a typical "resume" rubric:

>! Pinedo 1963,291-292; cf. Fournier 1931,1.77. The best example of the former may be the Dictatus
Papae, if, as now often suggested, they were originally the headings for a planned canonical collection.
See Ferme 1998,166-169; Kuttner 1947,400-401.

52 See Pennington 2008,297-298, and the table in Friedberg 1879,2.xx-xxviii.

%3 Pinedo 1963,289, 292-293.
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Coll148.16

[Tepi Tod pn O@eilety KANPIKOLG GLVESTIAGHL T OEVTEPOYAUODVTL T
TAPOVOUMGS YapodvTL. Zuvodov Neokaroapeiog kavov (. Tipobéov kavov
1. (Regarding that clerics ought not to feast with those getting married

for the second time or those married illicitly. Neocaesarea 7 and Timothy
11.)

These canons are as follows:

Neoceasarea 7: [IpecPitepov gig yapov dryapodvtog un éotiacOar, £mel
petdvolov aitodvtog tod dryapodvtog i Eotat 6 TpecsPivTepog, O O1d Thg
éotidoemc ocvuykatatiféuevog; (A presbyter is not to feast at the marriage
of one getting married for the second time, for if the digamist must do
penance, what type of priest will he be who through his attendance
approves the marriage?)

Timothy 11: [Question posed: Can a cleric attend various types of dubious
marriages?]

Amokplolg. Amoaé eimate’ £0v AkoHoN 0 KANPIKOS TOV YALOV TOPAVOLOV.
€l o0V O YAUOG TOPEvOprOG £6TLY, OVK OQEIAEL O KANPIKOG KOWVOVETV
apoptiong ahrotpiong. (Answer: You have just said 'if the cleric hears that
a marriage is illicit'; if the marriage is illicit, the cleric ought not to
participate in the sins of others.)

In this example, it is evident that the rubric is a fairly simple summary of the content of
the two canons, and that even much of the basic language of the rubric is derived
directly from the subsumed canons: £é6T1d6001, O@eileL, YAOG TOPEVOLLOG, KANPIKOC.

Sometimes the rubric is virtually a straight citation of a canon. Thus Col//4
1.10, for example, reads Iepi Tov pn xepotoveicObou Tiva Enickomov 1| TpeoPivTepov 4
d1aKovoV mpiv 1) TAVTAG TOVG £V TM 0ik® aTod Yprotiavovg 0pBodocove. The one
subsumed canon, Carthage 36, differs only slightly in structure: ®ote émkonovg kai
pecPuTéPOVS Kal S1akOVOLG UT| YEWPOTOVEIGHAL, TPV 1| TAVTAG TOVG &€V T) 0iK® AdTOV
YPLOTLOVOVS 0PB0G0EOVEC TOMCMGLY.

This literal, surface correspondence of the rubric to canons is often so close that
when there are multiple elements in a rubric, one can generally trace each element to
specific canons under the rubric. For example, in Coll741.12, I1®dg 6 €0vucog 1y O €v
vOo® 1| 6 vewoTi Pantioelg Kol 0 £k aOANG dlary®YTG XEYPOTOVETTOL EMIGKOTOG )
KAnpucog, four canons are subsumed, each treating some aspect of ordination. From
Apostolic 80 comes the reference to £€6voc and @avin dwaymyr|, from Nicaea 2 £0vikog
and the problem of recent ordination (vewoti fanticOeig paraphrasing dpo t@
BarticOijvar), from Neocaesarea the reference to vocog, and in Laodicea again the

problem of rapid ordination.
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The same tends to be true for the Co///4title rubrics: each element of the rubric
can often be fitted to sections of chapters, and often in a similar order. For example,
Title 3, "On prayers, psalmody and readings and anaphora and communion and apparel
and services of readers, singers and servers" may be divided into four rubrical fragments
each of which corresponds to a distinct section of chapters: on prayers (= kepdrawov 1),
psalmody and reading (= kepdiowa 2 and 3), anaphora and communion (=kepdéAiaiov 4
to the conclusion of the title, with the terms from kepdiaiov 4). The last rubrical
fragment, on apparel and services of readers, singers and servers, corresponds only to
chapter 10, perhaps singled out because its specific content.

This summary-literalism is particularly pronounced in the Co//50 where it
provides the key to unraveling one of the text's most curious mysteries. Beneshevich
long ago noted that there exists in the manuscripts two traditions of arranging the
canons under each rubric: a normal arrangement according to the corpus order (citing
first the Apostles, then Nicaea, then Ancyra, etc) and a "systematic" arrangement, which
is highly irregular. Beneshevich was very careful to detail and schematize this
systematic arrangement in both his 1914 study, and again in his 1937 edition of the
Coll50 (published a year before the great scholar was murdered by Stalin).>* To my
knowledge, he never changed his assessment in his first study: "To establish the
grounds on which this [systematic] order of rules was constructed is extremely difficult,
and even impossible.">® Because of this obscurity, and especially because this
"systematic" order only occurs in 33 of the titles, he decided that the corpus-order form
was likely original.>®

Once we realize, however, that these collections are constructed by deriving
rubrics from a specific canon or canons, with other canons then grouped with these
source canons, the nature of this systematic order becomes quite clear. In the systematic
titles, the canons are simply being placed in the order that corresponds to the order of
the compound rubrics in each title. For example, Title 14 reads as follows: I1epi oD un
O€lv émiokomov 1| OA®G &V KAMP® KATAAEYOUEVOV KOGLUKAG GvadéyesBot kai dnpociog
Qpovtidog, TANV &l U1 KoTd VOROoLG dvaykacHein, unte 0 daveile €ml TOk® mote iy
&yyvaig £antov Ekddoval, unte otpateiov €0t mepivoteiv kai a&iopa. This title
subsumes nine canons. In corpus order they are Apostolic 6, 20, 44, 81, 83; Nicaea 17;

Laodicea 4; Chalcedon 3, 7 — and so they are listed (more or less) in most manuscripts

> Sin224-247; Syn xvii-xx, 261-265.
5 §in244
%6 Sin224-225.
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of the non-systematic type. In the systematic manuscripts, however, they are in this
order: Apostolic 6, 81; Chalcedon 3; Apostolic 44; Nicaea 17; Laodicea 4; Apostolic 20;
Chalcedon 7; Apostolic 83. If we repeat the title rubric and place the canons in the
systematic order alongside of it, the correspondence is perfect (close literal
correspondences in parentheses):

[Tepi Tod pn O€iv Emiokomov | OAMG £V KANPQ KATOAEYOUEVOV KOCUIKAG
avadéyeohat kKai dnpociag povtidag = Apostolic 6 (KooUKAg PpovTidag),
81 (dnuoociag d101KNoELS)

ANV €l u) Katd vopovug avaykacBein = Chalcedon 3 (mAnv &l pnqmov €k
VOL®V KOAOTTO)

pnte 6¢ daveilewv émi 10k = Apostolic 44 (téxovc...0avelopéEVOLG),
Nicaea 17 (éni 1oK®...00veilovtec), Laodicea 4 (daveilew kai toxovC)

7ote 1| &yyvaig Eavutov Ekddoval = Apostolic 20 (£yyHog 510004)

unte otpateiov Eovt@ nepivoiely kai d&iopa = Chalcedon 7 (émi

otpateiav...£mi a&iav...), Apostolic 83 (otparteiq oyoralwv)

Not all of the 33 titles with this type of ordering work quite so neatly — there is a certain
amount of "messiness" across the manuscripts. But most are very close.>’

With the logic of the systematic order revealed, Beneshevich's argument that the
corpus-order arrangement is original becomes much weaker. The systematic order
would seem to be much more in keeping with an original process of composition in
which like canons were grouped together, rubrics formed for them, and then these
groups combined together to form the extant titles.”™ The collection is also certainly
much easier to use, and more logical, in the systematic order; without it, one has to
search about for the canons pertaining to each rubric. Further, it seems much easier to
imagine later copyists transforming the odd-looking systematic order into a much more
normal corpus-order, than the opposite; the latter would have taken considerable
analysis and work. It is also interesting that two of the four oldest manuscripts for the
Coll50 are in this order.”” Finally, the curious fact that only 33 of the titles seem to

evince a systematic order is deceptive. In most of the 17 remaining titles, the order of

> The correspondences in titles 12, 20, 24, and 36 are rather uneven.

¥ It is also possible that some of the otherwise somewhat obscure details of Scholastikos' description of
his work in the prologue make more sense in this reading. In particular, the repeated assertions of
attaching "like to like"(Syn 5.11,14; cf. 5.6-7) and thus making the "division of the canons" clearer "by a
juxtaposition of the material” (capeotépav...1i] mapadéoel T@V Opoiny motfjout TdV Kavoveoy Ty
dwipeow) (5.13-14) — unlike, apparently, the Co//60— may imply this process. Is the lack of this type of
internal canonical grouping precisely what he finds objectionable in the Co//60?

% Paris Cois. 209 and Venice Nan.22 (both 9™-10™ C).
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the rubrical fragments in the titles is in the "normal" corpus order — in other words, in
these titles the "systematic" order is the corpus order.®’

The basic compositional imperative of both collections — to "pull" the rubrical
topics overwhelming out of the canons themselves — means that, as we have already
noted, the systematic indices read much more as summary statements of the content of
the corpus than as significantly rationalized jurisprudential interpretations or
abstractions. Creative shaping of the material is still possible, and evident, but as a rule
it is uneven, occasional, and rarely deeply significant. Instances are often so subtle that
it is often not clear how conscious they are.

We may here provide a short survey of some of the most important ways in
which the rubrics interpret or otherwise modify canonical content.

The introduction of new terminology represents one of the simplest ways in
which the rubrics can "filter" and direct the reading of the canons. However, if one
isolates all instances in which the language of the rubrics diverges from a very close and
literal representation of the subsumed canons, most are revealed to be quite
insignificant. Many instances can be dismissed as paraphrases of the most innocuous
and banal type, modified for entirely pragmatic or stylistic reasons. For example, in
Coll5028 the strange Laodicean Bewpiog Oewpeiv becomes Bempiog Opav; in title 6 the
term dmodnpodvta is used to convey the bulkier mpog tf) Televti) Tod Piov TVYYXAVY In
Antioch 23; in Title 10 &ig v kabiepmOnoav replaces &ic £xeypotoviOn in Antioch 18,
probably for reasons of varzatio, to avoid repeating yeipotov- roots excessively in the
rubric; Coll141.38 changes Neocaesarea's apiéval to AvesOon, Coll143.22 changes
Timothy 14 ¢avtov xepdonton to the somewhat more standard éavtov dverdvtoc.
Most paraphrases, in fact, are of this type.

Sometimes paraphrases appear to be a little more significant. Nevertheless, in
many of theses cases, the "intruding" term may be found already present elsewhere in
the corpus, often in a similar context. As such, these do not represent the ingress of
"external" concepts. Thus, for example, Co//50 14 cited above contains the interesting
phrase pnte otpateiov ovtd mepivolelv Kai d&iopa ("devising" a office or dignity)
Although in its context this phrase is clearly intended to be a summary paraphrase of
Chalcedon 7 and Apostolic 83, the term meptvoielv does not appear in either canon.

However, this apparently interesting phrase finds its direct origin in Serdica 7, a canon

60 Although here too not all titles work perfectly; there is still considerable "messiness" in titles 5, 6, and
11, for example.
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from the previous title, which speaks of koopikd d&idpota Kot TPAEEIS TEPIVOLETV TIGLV.
It seems this phrase has been unconsciously transferred. Many examples of this type can
be found.®'

Only very occasionally are significant terminological innovations to be found.
Indeed, they are so rare that they are quite conspicuous. The external idea or term is
invariably from either secular legal or Scriptural sources (or both). Thus, for example,
the term and concept of Tatpiapyng — a biblical term, originally, and present as a
technical ecclesial office term in the secular legislation from the 6" C onwards, but
nowhere present in the canons® — enters the Byzantine canonical tradition first in
Coll501, and again in Col/l/141.5. In the last, it is also joined by the term mpipateg (Kol
@V &v APk Aeyopévav Tpiudtev), a Latin loan word found nowhere in the canons.®
The introduction of both these terms is potentially significant in that they lend a degree
of conceptual precision to a very fuzzy area in the canons: supra-metropolitan
jurisdiction.

Another good example is Bgodoyia in Colll41.1: Tlepi Beoroyiag kai dpBoddEoL
niotewc. This term appears nowhere in the canons upon which the Co///4 was built. In
this particular chapter, most the canons mention wictig, which accounts for the second
part of this rubric. On the rule of summary-literal rubric formation, however, Apostolic
49, 50 (on baptism) and Constantinople 5 (on Trinitarian belief) are not accounted for —
they do not mention wiotic. They do, however, each use the phrase "Father, Son, and
Holy Spirit". It is thus very likely that BgoAoyia here is meant to paraphrase "Father,
Son and Holy Spirit" in these canons (and not mean "theology" in is more modern
sense). This is confirmed by the fact that this rubric — very unusually — is probably
modeled on a rubric of the imperial codices: De summa trinitate et de fide catholica (CJ
1.1) = [epi g dvotdtom Tp1ddog Kol tiotems kaboAktc (Basilica 1.1) or Iepi thig
AVOTATO TPLAd0g Kol TioTemS KaBOoAIKTC iTol 0pB0odoEov ( Tripartita 1). In the Colll4,
Beoloyia has simply been substituted for tfi¢ dvotdtom TpLadoc.

Coll14 1.1 is part of the only significant example of external rubrical
"borrowing" evident in either Byzantine collection. Broadly, Co///41.1-6, and the rest

of the title, can be read as modeled on the first book of the CJ. Although close linguistic

6! See, for example, Coll50 20 (£podiélesdat, from Antioch 11), 25 (koi mepl TV £k GuvapmoyTic
yepotovovpévev, from Apostolic 33), 26 (8v kupim yapelv, from Basil 41), 39 (gidoAoBvtov, from
Gangra 2).

62 See Liddell-Scott 1348: Lampe 1051-1052. In the civil legislation, see V. 3.2.

53 This seems to be the first Greek attestation of the term; I can find no earlier reference in any lexical
resource, or the 7ZLG. The source is obviously meant to be Carthage, but in the extant translation
primates is rendered by its normal Greek translation tpotevov (e.g. Carthage 17).
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parallels are mostly not evident, we may note the following correspondences: Col/14
1.1(on faith) = CJ 1.1, but by extension 1-13, the whole "sacred" section; Colll41.2-4
(on types of valid sources) = CJ1.14-25; Coll14 1.5ff (on offices) = CJ1.26ff. Colll14
1 is thus a kind of mini-ecclesial version of C/ 1. This undoubtedly accounts for the
comparatively organized and "rational" nature of the organization of Coll14 1.1-5,
particularly the exceptionally "legal" concern about sources in Coll14 1.3, 4 ("Which
canons must be obeyed" and "That ecclesiastical custom must be kept as law, and that
we do not need to keep the law of Moses"). As a point of interest, the similarity with
the later Basilicatitles is even more defined: Coll/4 1.1 = Basilica 1; Colll141.2-4 =
Basilica2; Coll14 1.5t = Basilica3 (only on clergy, with the added emphasis in the
rubric, like Col/74 1, on "ordination"). More broadly, the resonance is present with any
other legal collections that begin with "faith" or general doctrinal matters and then
"source" matters. We may also note that just as the beginning of Co///41.1, "On
Theology, and Orthodox Faith...", seems to be a paraphrase of CJ/1.1, so likewise, the
second title, "On the making of churches, and on sacred vessels and offerings...etc." is
reminiscent of CJ/1.2: "On the most holy churches and the things and privileges of
them".

The influence of the codex might also be felt in one other place: the strange
inclusion in Co//1412.5 of the name of Porphyry in a list of heretics. This name is no
where present in the canons. It is presumably referring to the (pagan) Porphyry
condemned in CJ1.1.3.

A number of Greco-Roman legal-administrative terms without any precedent in
the canons also appear in the indices, notably dvtiducog in Col/50 15 (for various terms
for "accuser" in Chalcedon 9); or é¢oikia in Col//41.24 for various offices listed in
Chalcedon 2; or most strikingly, in Col//4 9.6 dvoynAidenoig in its technical Justinianic
sense as a calque for retractio, re-trial/re-examination.®® Their presence effects a further
stylistic legalization of canonical discourse.

The principal example of biblical language "invading" canonical discourse may
be found in Co/l7/43.18 and 4:16. Chapter 3.18 reads "That a woman ought not to take
communion in the days of her impurity [év Taig uépaug Thg Kabdpoewc avtig]"
Chapter 4.16 is identical, but on baptism. The two canons subsumed by both, Dionysius

2 and Timothy 7, refer respectively to "women in their menses" (ai &v AQ&£dp® yovaikeq)

64 See Liddell and Scott 127, Roussos 1949,1.46 Although ynlogdw in the sense of tractio, examine,
may be found as translationese in Carthage (e.g Fonti 1.2.206.20-21, 208.11).
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and "the custom of women" (10 kat’ £€08og T®Vv yvvaikeiowv). The rubric's phrasing of
"in the days of her impurity" is drawn directly from Leviticus 12:4, 6, and/or its New
Testament parallel, Luke 2:22. The reason for this change is probably stylistic, but it
does pose a subtle problem of interpretation. In Leviticus and Luke it is quite clear that,
strictly, this phrase refers to the period of purification following childbirth. The canons,
however, refer to menstrual periods. This distinction is not, in the long run, significant
— the two types of blood impurity are clearly assimilated to each other in Scripture (Lev
12:2), and in later church tradition. However, the rubric does perhaps contribute to, or
at least reflect, the blurring of the distinction.

Turning from terminology to broader conceptual issues, we may return to our
observation above that even the most basic "digestive" operation of the rubrics — the
provision of general topical categories — is surprisingly limited and feeble in its
application and implications. Very rarely does the formulation of the general topics
demonstrate any particular creativity, extending much beyond a fairly basic and literal
summary of the canons concerned — certainly not to the formulation of internal
principles or concepts. In the Co//50, in fact, relatively few truly general rubrics are to
be found at all. The majority of its rubrics are not so much topical rubrics ("On x", "on
y") per se as summary rules, and as such quite specific. For example Title 3 reads "That
a bishop must not go beyond his diocese without being asked unless to attend to his
property; and he must not ordain beyond his borders". This is a summary rule, complete
with an exception. Even the more properly "topical" rubrics tend to be quite long and
complex. For example, Title 10: "Regarding bishop or presbyters who are ordained and
whose service is not accepted or received by the city into which they were consecrated,
not because of their own doing but because of others, or those who after ordination
neglect the people and the clergy". The Co//50thus reads almost as a summary
statement of corpus rules, virtually an organized canonical synopsis.®’

Occasionally more general rubrics do seem to emerge in the Co//50, but they
often prove to be less impressive than they first appear. In several titles, for example,
the very first rubric fragment seem to be the most general, and comes close to
functioning as a general rubric for the title.”® For example Title 33 begins with the
rather general injunction that ascetics must obey their bishops (ITepi tod d€lv TOVG

doxntag vmoteTdyBat Toig Emokonolg), but three of the following four rubrics have

5 Is the Coll50— or the Coll14— an organized canonical synopsis? See Appendix D (3).
% E.g. 18,24, 25,37, 48, 50.

226



nothing to do with obedience to bishops per se (monks not leaving the place in which
they are assigned, monastic properties not again becoming secular, and slaves not
becoming monastics without the permission of their masters). The real topic of the
rubric is something more general, perhaps "On monastic discipline" — but this is
precisely the kind of abstraction these titles do not engage in. In this particular example
the first rubric is in fact created by a normal surface resume process from Chalcedon 3
(including the line tovg...povélovtog vrotetayHat T@ EMoKOT®).

This tendency to leave even topical generalization and distillation comparatively
implicit is curious. It is a pattern, however, that has been remarked of ancient thought
generally, and especially of ancient Roman jurisprudence.®’ In distinction to modern
tendencies, general rules or principles are not usually explicitly distilled out of specific
regulations; instead, one tends merely to juxtapose traditional texts, and allow the reader
to make the inductions. This very curious and, for moderns, unintuitive tendency is an
important aspect of the traditionalism of many ancient legal systems: the law is the
traditional texts, and thus extrapolating from the laws to create more abstract principles
is left implicit. Such extrapolation is done, but its results are in a sense secondary,
ephemeral, and subordinate to the traditional texts themselves. The movement from the
laws to law is fairly quiet, and leaves little trace.

The Coll14 contains many more general and more sophisticated topical rubrics.
Examples of basic general rubrics include "On the holy anaphora and communion"”
(3.4), "How one must baptize" (4.3), "On offerings" (6.1), "On lawsuits of bishops and
clerics" (9.5), "For what reasons one is deposed" (9.14); "On those who divorce" (13.4)
and even "On greed" (14.1). The Col/14 also sees the fairly extensive use of another
type of generalizing rubric: the multiple-aspect rubric. In these rubrics, various aspects
of one or more provisions are indicated through the use of multiple relative
interrogatives: e.g. "Regarding whom and where one ordains bishops..." (1.6), or
"Regarding who, and how, and what type of things, one must sing.." (3.2).%®

Upon closer inspection, however, the texture of generalization of the work as a
whole is very inconsistent, and at times downright odd. Sometimes, for example, such
topics only sound general, but in fact encompass only a few canons. Thus 6.1 reads "On
offerings" — sounding quite broad — but subsumes only three canons; 10.2 purports to

gather all canons on "the administration of ecclesiastical affairs", but only contains 7

57 See the references in chapter 3, n. 85.
58 The ColI50 contains only one such rubric, in Title 49.
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canons, mostly those which actually use the words "management" and "affairs"; Coll14
14.1 "On greed" is purpose built for one canon.

On the other hand, such chapters can be truly general in their representation.
Chapter 1.6, cited above, encompasses 24 canons that all in one way or another relate to
the whom and where of ordaining clergy; Chapter 9.14, also cited above, contains 53.

These rubrics, however, are more than counterbalanced by one of the most
curious aspects of the Co///4 (already noted): the presence of many (92) single-canon
chapters, almost 39% of the total. These can become bizarrely specific, as already
noted. More typical examples include Col//1414.1, just cited.

A pattern may also be observed in the Co///4in which general chapters are
followed by a series of much more specific chapters on the same basic topic, and often
repeating the same canons as the general rubric. The best example are the very general
"punishment" rubrics in 9.10, 9.11, 9.14, 9.15, 9.16, 9.18, and 9.19 — each listing the
canons for deposition, excommunication, anathema, etc. These are followed in 9.21-
9.39 by rubrics that subsume many of the same canons again, but now in much greater
detail, listing specific canonical infractions. Similarly, chapter 1.6 a very general
multiple-aspect rubric on who, where and how clergy are ordained, effectively heads the
rest of the title's chapters, each of which deal with some specific aspect of ordination —
these "unpack" the detail of the first general chapter. Similar patterns are evident
especially in Titles 3, and 10, and more sporadically elsewhere.” The presence of these
sub-groupings in fact occasionally transforms the Co///4 into a functionally three-tier
collection: title topics, subgrouping topics, chapter topics. The effect of this technique,
however, is that the Co//74 has not so much produced an even, general account of the
corpus content as it has provided both a general and specific account. It makes the
Colll4read as virtually as specific and detail-oriented as the Co//50. The imperative in
both collections is clearly still to convey as much of the surface content of the corpus as
possible.

The unevenness and comparative irrationality of generalization in the Coll141s
finally very marked in the wildly varying scope of the fourteen titles themselves. Titles
such as 1 (On theology, and orthodox faith, and canons, and ordinations), or 9 (On sins

and cases of bishops and clerics and suspension and deposition and repentance and

% Titles 6, 7, 8, 13.
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which sins ordination looses’®), or 13 (On laity) sound very broad, and in fact do
encompass a large and varied number of canons. However, these titles sit alongside the
much more specific and detailed title 2 (On the making of churches, and on holy vessels
and dedications and clerics establishing sanctuaries against the will of their bishop), and
5 (On those who despise churches and synaxeis and memorials and those eating in
church and on agapae), and 6 (On offerings), which each encompass only a very few
and much more specific set of topics and canons. The unevenness of canonical
representation, in particular, is well illustrated in the distribution of chapters and canons

throughout the collection:

Distribution of Chapters and Canons in the Collection in 14 Titles
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If topical generalization as basic summary is timid and desultory in the
Byzantine collections we should not be sanguine about the presence of other types of
interpretation, rationalization or legal innovation. Indeed, they are rare. Even those that
are present often appear more creative and innovative than they actually are; as a rule,
they only highlight or follow — and convey — a thread of thought already present in the
corpus.

In almost no case do topical generalizations fade into true doctrinal distillation
or even rule abstraction — i.e. very rarely does a rubric seems to name an abstract quality
or underlying concept of a group of canons. Instead, as we have already seen, the
instinct is to simply relate surface content or at most stack different, if related, surface

topics one after the other. Thus, for example, Co///43 "On prayers, psalmody and

7 This bizarrely specific final rubric, which refers only to 9.38, is an excellent example of the tendency to
juxtapose very general and very specific rubrics.
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readings and anaphora and communion and apparel and services of readers, singers and
servers" which addresses numerous specific matters relating to "holy" matters and
services does not become "On holy matters" or "On services in the church" or "On
sacraments". Certainly no where do we find attempts to analyze the canons in terms of
different types of powers or authority (teaching, administrative, sacramental), or
different types of rights or obligations. There is not even a branching categorization of
the material into more abstract yévoc-€idog "pyramidal” categories as may be found in
the Institutes tradition, and which Fuhrmann has demonstrated to be an absolutely
common and standard method of classical systematic presentation in rhetorical,
philosophical, and grammatical manuals.”' Even Gregory of Nyssa's categorization of
canonical regulations into the three faculties of the soul has no impact on later
structures. In general, one can almost feel a resistance to the formation of rubrical topics
that stray too far from the literal content of the canons themselves.

Two exceptions seem to be present in the Co//50. In Title 1 and 2 we read of
"honour" being "defined" for patriarchs and then metropolitans: Ilepi tiic OproOeiong
TOIG TOTPLAPYELS £K TOV KOVOVOV TIRC... [1ept thig 0p1obBeiong toig untpomoritoig £k
TV kavovov TipfG... The repetition of virtually the same expressions enhances a sense
that Tiun) is being turned into an abstract category to convey "powers" or "rights"
granted by the canons. Likewise, in Title 36 the final rubric xai nepi mictemg dpBOIEOL
v éxpavBavey avaykn tov eotilopevov ("regarding the Orthodox faith which one
being enlightened must learn thoroughly™) might seem to suggest an abstract sense of
"Orthodox faith" in the sense of "collection of beliefs and doctrines" — especially as
some of the subsumed canons treat matters of baptismal faith, and the Trinity. When
the subsumed canons are inspected more closely, however, the level of abstraction in
the rubrics is shown to be at least partially illusory — almost accidental. Certainly the
much more normal, literal process of surface paraphrasis is still operative. Thus the
relevant canons in Title 1 and 2 (Nicaea 7, Constantinople 4, Antioch 9, Chalcedon 3,
12) all mention the term tyun more than once, and do often focus on honour matters —
the title is thus talking about "honour" in a more literal form than seems immediately
obvious. A more abstract "loading" of this word is still perhaps implied, but it is not as
dramatic as it first appears. It is only associatively connected to a concept already
present in the corpus. Similarly, in Title 36 the corresponding canons are clearly

referring to learning the creed itself (thus éxpavBdévew here almost certainly means

"' Fuhrmann 1960.
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"learn by heart"), and the rubric is in fact drawn directly from Laodicea 11 and 12, on
learning the creed. Other canons relating to the content of the faith are then also
associatively added (although the selection is a little odd, including the canons treating
valid baptisms; having the words "Father, Son and Holy Spirit" seems especially
important), but the process of abstraction is again fairly limited: a rule is pulled literally
from the canons, and then other material associated with it. This is a type of
abstraction, but it is not truly the provision or even distillation of an abstract conceptual
category in the way that it may first seem.

Even the creative subsumption of a canon under a rubric to which it does not
have an immediate surface-topical relation — i.e. that does not strictly seem to
correspond to the canon's rule content, and, more strikingly, does not demonstrate any
obvious linguistic correspondences between rubrics and canons — is rare. In these cases,
a process of interpretive extrapolation might seem to be present. However, the few
instances that can be found can often be explained by rather more mundane reasons.
For example, Laodicea 42 reads "That a hieratic or cleric must not travel without the
command of the bishop." This is placed, logically, under Col///4 8.2, "That a bishop or
cleric must not travel at will from home to live in another diocese". Yet it is also placed
under 8.5: "Regarding the reception of foreigners, and regarding letters pacific and
commendatory". The collector may seem to be making an interpretative jump,
extrapolating, perhaps, that the "command" implies a letter, and that therefore it is
appropriate under 8.5 as well, or that a traveling cleric must be a "foreign" cleric.
However, its placement in 8.5 is almost certainly due to the fact that is drawn into this
chapter as part of a series with the canon that immediately proceeds it: Laodicea 41
"That a hieratic or cleric must not travel without letters of communion." The motivation
for the placement of Laodicea 42 in 8.5 is thus the rather accidental existence of pre-
made text-link with Laodicea 41 in the corpus — and not a process of independent
jurisprudential abstraction of possible rule-applications. The author is recognizing and
following a textual link already present in the canons.

Some parts of the collections do show a typically systematic and rationalistic
concern for methodical progression and presentation. The best example is the penal
rubrics of Coll149.10,9.11, 9.14, 9.15, 9.16, 9.18, and 9.19, most asking "from which
reasons..." different types of penalties are imposed, and broadly progressing from least
to most severe. A few encompass a huge number of canons (e.g. all canons for which

one can be deposed). Similar are the very many double (or even triple) rubrics in the
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Coll14 which repeat certain canons under different titles to highlight different
applications of the same canons. For example, Laodicea 30, which forbids the bathing
with women of "higher clergy, clerics, ascetics...or any Christian or lay person", is
subsumed under three rubrics under three different titles: "Regarding higher clergy who
bathe with women" (9.31 — under the title on clergy); "That ascetics may not bath with a
woman" (11.07 — under the title on monastics); "That men may not bath with women."
(13.25 — under the title on laity). Very often, as in these last examples, only the subject
of the rubric changes. At other times different material aspects of the same topic will be
explored. For example, in 3.18 and 4.16 cited above, the first rubric conveys the rules
in regard to the eucharist, and in the second, baptism.

All of these examples, made possible by the Co///4s willingness to repeat
canonical references, show a certain level of analytical sophistication, and, more so, the
sense that similar analogous topics should be explored thoroughly for different
circumstances. Almost never, however, do they push the canonical material beyond its
own content, or evince any real creativity. The penal categories in Title 9 are thus all
quite obviously present as categories in the canons, and the divisions of multiple subject
or object applicability are all very simple, following basic surface divisions in the
canonical material itself.

In the Col/50 a slightly more sophisticated type of methodical progression may
be found in the first two titles of the Co//50, already mentioned. Although not sharing

any canons, each poses a similar rubrical "question" to a descending series of subjects:

Coll501 Coll502
Regarding the honour defined for the Regarding the honour defined for the
patriarchs by the canons metropolitans by the canons
and metropolitan areas formed by imperial
letters
and that none of them are to seize a and regarding that they must not seize a
province belonging to another... diocese belonging to another...

This is a small but significant attempt to apply systematically a common doctrinal
framework to disparate material, especially as the second highlighted rubric is not a
literal extraction from any canon in either title (although it recalls Nicaea 16 and
Antioch 16). One would almost expect a similar set of rubrics for bishops, and perhaps
other clergy. However, this attempt at methodical rubrical application goes no further.
Another sign of the advanced, analytical digestion of rules may be observed
when more than one rule is extracted from the same canon. This represents a proper

analysis of rule content, and can suggest a very subtle step in the direction of thinking of
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the canons more as containing or expressing the rules, instead of simply berng the rules.
However, most of these examples follow obvious breaks within the canons themselves:
in effect, the collector assigns different "parts" of the canons to different rubrics. The
most obvious example is the dissection of the compound canon Carthage 16, which
contains five entirely disparate rules. In this case, they are marked by clear literary
markers: three fjpecev tvo/dote phrases, one straight iva phrase, and one kai+third
person subjunctive phrase. The rules are that clergy cannot be procurators; that readers
at puberty much decide about marriage; that clerics cannot take interest; that deacons
may not be ordained before they are 25 years old; that readers may not bow to the
people. The canon is naturally thus cited under five appropriate rubrics (Col//41.28,
8.11, 8.13, 9.27, 9.29).

Sometimes the dissection of a canon is slightly more sophisticated. Chalcedon
25, for example, is concerned primarily with the prompt filling of vacant dioceses by
metropolitans. It is thus assigned its very own rubric on this very topic, Coll/41.9. At
the conclusion, however, it also adds the following supplementary regulation: "The
revenue, however, of the widowed church will be kept secure with the steward of that
church". As a result, the canon is also subsumed under 10.3: "Regarding the affairs and
revenue of churches without bishops." Another good example is the extraction from
Nicaea 8 (a canon on the reception of Cathari) of its final clause ("...that in one city
there be not two bishops) by the canon's citation under Co///41.20 ("Regarding that
there are not in one city two bishops"). A relatively passing epexegetical comment is
thus almost elevated to a general principle — or at least strongly emphasized.

A closely related — and classically jurisprudential — tendency is the distillation of
distinctions, definitions and principles. The Co/l/41s, on the surface, seems quite
notable for this. Definitions or distinctions can be found in at least five chapters: "Who
are clerics or of the ecclesiastical order?" (1.31); "Regarding the difference between
letters pacific and letters commendatory" (8.6); "What is heresy, what is schism, and
what is parasunagoge? (12.1); "What is a heretic"? (12.2); and the last element of
"Regarding corruption, and marriage of a widow, and who is called a widow" (13.7)."?
The best example of the articulation of a principle of law is 9.17: "That one must not
prosecute twice for the same case." The first rubric of 1.3, although a little less general,

can also be considered a general rule: "That unwritten ecclesiastical custom should be

2 See also 1.4, 8.17, 12.14.
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kept as law...", as can 1.4 "That canons are issued not by one bishop but by the
commonality of bishops".

It is clear, however, that these few definitions and principles do not constitute a
serious systematic attempt to derive a coherent set of definitions and principles from the
material. First, they are far too desultory. Second, and more importantly, only a few
represent real jurisprudential analysis on the part of the collector. Most are easily and
directly derivative from the subsumed canonical texts and thus represent little more
sophistication than any other derivative rubrical topic — although they are, of course,
being highlighted. Critically, however, they do not entail original distillation of a
general rule from a wide selection of canons — they are instead relatively simple
extractions or paraphrases of one or two canons. Thus, for example, the principle
present in 9.17 is derived virtually word for word from Nahum 1:9 (...o0x ékdiknoeig
Oig émi 10 awt0), which, as noted, is one of the few principles stated as a principle in the
canons themselves — three times, in fact (Apostolic 25, Basil 3, Basil 32). Likewise, the
definition in 12.1 is nothing more than a surface summary of the topic of Basil 1, and
8.6 is a simple summary of Chalcedon 11. Sometimes a little more abstraction is
required — but barely. For example 12.2 is not exactly a question posed by the corpus,
but it is easily prompted by the unusually schematic nature of Constantinople 7;
likewise 1.4 is not the central topic of the canons at hand, but is nevertheless clearly
stated therein. In all cases, the collection is more following the lead of the collected
canons, than posing genuine jurisprudential "questions" to the material.

Substantive interpretation of the canons is not difficult to find, although rarely is
it unquestionably significant. Most commonly a rubric might be read to restrict or
expand the scope of a canon's application. For example, in Co//508 it is affirmed that
the "laity" must be promoted through all the ranks before becoming bishop. The canon,
however, Serdica 10, only refers to "someone wealthy or a lawyer from the agora".
Coll50 46 likewise refers to the illicit removal of "anything ecclesiastical" from the
churches. However, the canons refer to only wax, oil, silver, gold or textiles. Colll4
11.1 states "..that [monasteries] may not become private possessions[idiwtikd]". The
subsumed canon (Chalcedon 24), however, only refers to monasteries becoming
"worldly inns" (koopiKd KaTOy®YL).

Limitations or expansions of applicable subject are especially common, often a
result of pasting together multiple canons with different subject applications. Thus

Coll505, mostly on episcopal duties, commands that bishops care for clergy in need;
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but Apostles 59, the relevant canon, had considered this a duty of presbyters too.

Coll14 8.7, however, on the same issue, seems to extend the duty to deacons. Co//5030
asserts that not only clergy but also lay people are forbidden from entering taverns; the
relevant canons, Apostles 54 and Laodicea 24, refer only to clergy and lay monks (but
many other canons of the same rubric do apply to both clergy and the general laity).
Coll14 8.16 cited above perhaps extends the Neocaesarean rule from "presbyters" to
"clerics".

Sometimes interpretations are hardly more than clarifications. For example, in
Coll5022 the very odd katackevag tupevovtes ("curdling schemes", "conspiring") of
Chalcedon 18 is regularized as xatackevog dnepyalecOon ("effect schemes"). In Colll4
9.25 pvhaxtpia ("phylacteries"?) in Laodicea 36 is changed into the more generic, and
probably more understandable, nepiémrot ("amulets").

Occasionally more complex and definitive interpretative statements are made.
Under Co//5027 is found Basil 32: "Clerics who sin the sin unto death are demoted
from their rank..." By placing this canon under a title treating clerical marriage
regulations, and implicitly sexual morality, the collector has made a judgment on the
meaning of this otherwise rather ambiguous Johannine concept of "sin unto death".”
Likewise in the Co//14 8.1 the "tomot" of Chalcedon 17, which are sometimes read in
modern translations as "forms",”* is clearly understood as "imperial enactments"
(Baotukoi tomot).  Extractions of asides (as in 1.4 cited above, or 1.20 cited below) in
canons can also have an interpretative effect, emphasizing a rule not otherwise so
prominent. One of the most dramatic examples, however, is in Co///41.3: "...that we
do not have need to keep the precepts of the Mosaic law." The source canon is almost
certainly intended to be Basil's letter to Diodoros (canon 87). However, this letter does
not make such a categorical statement. Basil does repeat Romans 3:19, that the law
speaks to those who are under the law, but his argument is subtler than the rubric
suggests: a passionate reading of the OT law is inapplicable for Christians. The rubric
is not an impossible interpretation of the letter, but it is an interpretation — possibly the
boldest of its type in the collection.

Another, rather elementary, type of systematic rationalization may be sought in

patterns of standardization. The "flattening" of terminology by regularizing, for

example, dispositive language, is the simplest form. More complex is the

3 Cf. the different tacks taken by the commentators, RP4.173-175.
™ For example, NPNF'14.280; similarly Fonti1.1.83.
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standardization of the form of rubrics and/or of the categories employed. The evidence
for all of these is quite mixed. As to the first, in the Co//50, with only two exceptions,75
all rule rubrics do use either d&iv or simple infinitives. The subsumed canons, however,
show a much greater variety, employing yp1|, £éEeotv, 0@eihel, dvaykaiov €0, or third
person imperatives. This is a comparatively remarkable rationalization. More often,
elsewhere, the author does not standardize terms, even when it would seem easy to do
s0.”® In the Coll14 dispositives are usually omitted or left as-is in the rubrics, i.e. very
diverse.

In terms of formal rubrical standardization, only the first two rubrics in the
Coll50, cited above, evince any type of serious formulaic regularity. The many
repetitions of similar rubrics between different titles in the Co///4, however, lend a
sense of methodical rubric formation, even if still rather irregular and unpredictable.

Generally the awkward conclusion must be reached that standardization occurs
in the collections somewhat, and sometimes.

A final and subtle, but potentially more far-reaching, set of interpretative
problems are raised by the issue of representativeness: the extent to which the rubrics
individually reflect the content of their subsumed canons, and, as a whole, convey the
content of the corpus. Are certain rules marginalized? Emphasized? Caution is
advisable: the history of interpreting patterns of canonical selection, compilation or
emphasis according to putative ideological agendas has not met with striking success.’’
Nevertheless, a few instances of interpretative canonical selectivity may be suspected.
The best example is perhaps Col/5016. The title contains three rubrics: on bishop who
are accused and those who may be accepted as accusers; that one who is unjustly
deposed may travel to other cities; and that another bishop may not be appointed to a
deposed bishop's see if the latter is still seeking an appeal. From these rubrics, one may
be surprised to find that this title contains all of the Serdican and Antiochian appeal

canons (3, 4, 5; 14, 15). Certainly they are not out of place here — the first rubric is so

In Title 1 and 18.

76 See for example the Co//50s using both ¢ok- roots or povay- roots for monastics in titles 32-34, or the
retention of many different paraphrases for ordination aside from ygipotov- roots (esp. titles 7, 8, 10, 19,
36, 39).

7 See, for example, the attempts to argue that the Apostolic canons after 50 were not included because
they were "anti-Roman" (rejected in Sources Apostles); or the attempts to see the Slavonic translation of
the Coll50 as anti-papal (see the summary refutation in Gallagher 2002,95-100, and esp. Z[uz[lek 1967);
or the lack of Chalcedon 28 in Dionysius as a statement of its rejection by the west (early eastern
collections don't contain it either, as noted in Fontr 1.10; L'Huillier 1997,135-136); or Dionysius'
supposed church-politically motivated selection in his collections (see Firey 2008,n. 34). Even western
selection of Trullan canons (see Landau 1995) seems almost random, including "anti-Roman" ones, 13,
30 and 36!
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general as to associatively subsume them with ease, and the third rubric is derived from
the language of the Serdican canons, both in language and content. (The second rubric
corresponds to another included Serdican rule, canon 18). The idea of "appeal" is also
certainly present. Further, the systematic order of canonical disposition in some
manuscripts makes clear that the Serdican and Antiochian canons are considered
subsumed by the last two rubrics. It is surprising, however, that these canons are
represented by only one very minor element of their provisions: the overly-rapid
appointment of replacement bishops! Nothing is said about the Roman see,
neighbouring bishops or other major procedural provisions.

Another example is in Co/[5023, which subsumes a number of specific
regulations relating to deacons: giving communion to presbyters, sitting with presbyters,
and receiving honour from lower clergy. One may also find, however, the awkward
Neocaesarea 14, which limits the number of deacons in any city to seven, tucked in
among the subsumed canons — it is nowhere present in the rubric. Is it being "hidden",
or is this just part of a much broader phenomenon of associatively grouping various
canons together without exceptional concern for exact content?

Detecting patterns of emphasis is even more difficult. The many single-canon
rubrics in the Coll/4, and the sometimes very specific rule-rubrics in the Col/50, may
sometimes seem to suggest that special emphasis is being placed on specific canons, but
the phenomenon is too varied and random to suggest real ideological patterns. Likewise
it is difficult to identify any particular category of organization or type of regulation that
the rubrics themselves highlight or "add" to the tradition. One exception, already
mentions, is types of valid sources, in Coll14 1.2-4, highlighted through paralleling with
the civil codices. Issues of valid sources are occasionally raised in the tradition, but
they are certain highlighted here. If one wishes to read the systematic collections as a
further "legalization" of canon law, this is the best example. Co///49.1-9, by clustering
procedural rules together, with considerable amounts of quasi-technical legal
Vocabulary,78 has a similar effect. Even these examples, however, are neither dramatic
or sustained.

Much more broadly, Colll42-7, and especially titles 2, 5, 6, 7, might also be an
example. These titles all treat more or less "sacral" matters: construction of sanctuaries,

prayers, sacraments, liturgical offerings. However, as the graph above demonstrates,

™ conyopew (9.1), katapaptopém (9.2), Eykinua (9.3), dikar (9.5), avaymidenorg (9.6), ducdlw (9.7),
Kwém mapd (9.8)
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they represent very few canons. In effect, the Co///4is emphasizing their content by
granting them more physical "title space" than they properly deserve: the Coll/4is
privileging sacral matters.

The topic of "monastics" as a separate and distinct group (Col/l5032-34 and
Coll14 11) also perhaps emerges more strongly as a distinct class of persons in the
systematic collections than in the source material — although "ascetics" are certainly
already present as an explicit topic of legislation in Gangra and Chalcedon. In any
event, in all these cases the emphases are fairly slight. Taken as a whole, there can be
little doubt that the primary intention of both collections is to simply convey the
traditional canonical content

To conclude, the overall impression left by the formation and constitution of the
thematic rubrics, and their various relationship with the subsumed canons, is one of
marked conservatism. The central "agenda" of their formation seems to be the
facilitative revealing of the content of the canons themselves. The collections thus
amount to little more than a basic unfolding of the traditional texts in more organized
forms. More analytical and creative jurisprudential processes of thinking are not
entirely absent, but their presence is tentative and desultory, almost hidden, and their
function more that of amplifying, emphasizing, or suggesting: not reshaping, developing
or for the most part "advancing". In this, what is not happening is more striking than
what is: there is little real distillation of general principles or doctrinal concepts; there
are no sustained attempts to fill in gaps; and there are no hints of harmonization. There
is in short little "scientific" juristic activity of any type. The tradition is once more
being treated in a very careful, almost leery way, as a highly sacred body of rules which
exist to be transmitted and communicated — not modified or re-worked. The result is a

very uneven, and by modern standards, unwieldy composition.

F. Order and structure in the systematic indices

The relationship between the individual thematic rubrics and the contents of the
subsumed canons is only one aspect of how the thematic indices shape and digest the
canonical tradition. Equally important are the larger structures and orders into which
the collections shape the canonical material by the creation, selection and ordering of
larger groupings of related rubrics. This type of structuring represents one of the most

dramatic and obvious ways in which the collections "shape" the law.
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Scholarship has not traditionally been terribly interested in these matters. As a
rule, order and structure tend to excite imaginations only when they assist in textual
archeology or historical reconstruction of codificatory events: for example, in
recovering the original form of constituent texts, establishing the historical relationship
of texts to one another, or in determining how a collection was composed.” Interest is
much less marked in what the patterns of ordering themselves may tell us about
attitudes towards law and legal thinking.™

The very "fuzziness" of ancient ordering is undoubtedly the main reason for this
lack of scholarly interest. In much of the canonical material we may well sympathize
with Mommsen's observation — made with reference to the Praetorian Edict — that what
order is to be found is more of a disorder.®’ But order may be found, of a sort. We
tend to seek order in neat hierarchies of comprehensive categories of internal legal
concepts, with strict logical coherence among parts, completeness of presentation, and
the avoidance of gaps, repetitions, or contradictions. But in Byzantine canon law, like
in most ancient sources, ordering is much more superficial, oriented towards simple
grouping and arrangement of surface topics. Its instincts are best captured by epithets
such as loose, digressive, associative, agglutinative, irregular, and understated. Patterns
and strategies of ordering are not absent, but they are subtle.

In analyzing the structures of the indices, and indeed the structures of the
canonical sources which underlie them, one fact emerges quickly: almost no where can
one detect the direct, sustained influence of any other specific schema, Greco-Roman or
otherwise. As noted, Bernard of Pavia in the 12" C will directly import Digestrubrics
and structures into his Decretal collection — creating an order that will thenceforth
become standard.*> But almost nowhere in the Byzantine corpus do we see a
comparable imposition of a pre-made, external schema onto the canonical material. The
one exception, already mentioned, is Co///4 1.1-5, but even this is not very precise, and

certainly it is not sustained. It is also just possible there is a connection between the

on

7 So for example, Bluhme's "masses" hypothesis, and, more recently, the wonderfully detailed
reconstruction of the creation of the Digestin Honoré 1978,139-186. Broadly all of the structural
analyses — which are most of them — emerging from and around "palingenesia" projects could be counted
here. This is part of a broader legal-historical trend of being more interested in what the Roman codes
preserved, and perhaps how they preserved it, than in what they are.

* However Sohm 1918, 1923 wished to see in Gratian's order a last remnant of a mentality of
"sacramental" law of the first millennium. But even Zechiel-Eckes 1992, who does consider Cresconius'
ordering system in depth, is too struck by its "weakness" and "inadequacy" to consider its broader legal-
theoretical implications (see esp. 1.51, 61-62).

81 Cited Schulz 1953,151 (Gesammelte Schriften 1.164).

82 See the references above, n. 52. On this order's long Nachleben, Gaudemet 1991,171-174; in the
middle ages, Fransen 1972,21; Somerville and Brasington 1998,218.
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strange Col//414.1 and the equally strange opening title of Apostolic Constitutions
Book 1: both are ITepi mheoveiag.® Otherwise, when one places the structures of the
canonical sources and the systematic collections against similar patterns in the
Apostolic church orders, the most prominent civil material, and literary/philosophical
expositions of law, direct, sustained correspondences in the grouping and ordering of
material are very hard to find.** This is true even where patterning might be easily
accomplished and/or suggested, for example in the ordering of criminal-like wrongs
treated by the canons.™

Curiously, this lack of direct structural modeling is also evident within the
canonical tradition. The thematic indices do not show any clear evidence of trying to
follow the order of topics found in, for example, Laodicea, or the Apostles, or of each
other. Even the second-wave material (generally much more tightly structured than the
first wave), does not show any strict or sustained dependence on the structures of the
thematic collections. This is true even where we might expect it, most notably in the
structuring of the very large and code-like Trullo — a council which seems to be
following the Coll/4 in its selection of sources, but, it seems, in no other way.86

Nevertheless, if specific and sustained instances of modeling are difficult to find,
general resonances and broad parallels are everywhere. This is first and foremost true
within the tradition itself. Indeed, the single most important aspect of the 6™ C
systematic indices is that in the subject-groups formed, and the general ways of ordering
and relating these groups, almost everything in the systematic indices has some
precedent somehow, somewhere, within the earlier canonical sources themselves. The
two cannot be treated separately. The pattern of deriving content from the corpus,
instead of imposing it upon it, is thus evident also in the provision of structure and
order. The systematic indices do not represent any radical innovations in ordering or

shaping the material: they mostly emphasize and amplify patterns already present.

% Text at Metzger 1985,1.100.

8 The text structures and orders taken into account for this comparison include samples from a wide, if
not exhaustive, survey of the relevant literature. For details, see Appendix D (4).

% For example, the progression through criminal-like material in Co//5040-46 and Coll149.25-27; 13.20,
23 does not follow the progression of the exposition of crimes in C7h 9 or CJ9, Digest48, Institutes 4.8
or Plato Laws 853d-910d (i.e. books 9[-10]).

81 e. the order of topics addressed, or the order of older source canons, in no way follows the order of
any of the topics or sources in the Co/l50or Colll4indices. To give an example, if the Trullan canons
were to follow the order of the infractions in the "clerical code" of Co///49.20-39, they would be in the
following order: 67, 12-13, 61, 50, 24-25, 66, 10, 3-5, 92, 77, 9, 34, 102. Only the last canon (102) and
chapter (9.39), on repentance, correspond.
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Thus, to look just at groupings, the systematic collections tend to create a group
for ordination material (Co/l50 1-12; Coll141.6-28) — so already Apostolic 1-2, 76-83,
Ancyra 10-13, Neocaesarea 8-12; likewise they create groups for heretics, Jews and
pagans (Coll5037-39; Colll1412), as already in Laodicea 29-39; or for procedure and
penalties (Coll5015-19; Coll149), as in Serdica 3-9 (with 3-5 specifically treating
appeal), as also numerous times in Carthage (8-15, 27-30, 104-107, and 128-133),
Antioch 11-15, and even Apostolic 74-75; or for liturgical, sacramental and ritual
matters (Coll5046-47, 50; Coll142-7), as Apostolic 7-11 (paralleled in Antioch 1 and
2) or 69-73, Laodicea 43-52 (indeed, much of 20-52) or Carthage 3-7; or for marriage,
women, family and/or sexual matters (Coll5041-44; parts of Col///413), as in Ancyra
19-21 (maybe from 16), Gangra 13-17, Basil 3-7, Chalcedon 14-16 and much of Basil's
second letter, especially 21-27, 30-42, 48-50; or for murder, sorcery, augury, violence,
and theft (all broadly "criminal" matters", as Co/l5040-46 and parts of Coll/49 and
13), as in Apostolic 21-27, Ancyra 22-25 or Basil 54-66 (perhaps 54 to 83).

Resonances and parallels for these groupings, if not direct derivations, may also,
however, be felt in material outside of the canonical sources. "Criminal" sections, for
example, are frequent; ' procedural sections are not unusual;® marriage and family
topics likewise often form common groups;™ and cultic and "sacred" matters often
cluster together.” More immediately, works addressing specifically Christian matters
can group, for example, heretics, pagans and/or Jews together.”' Others could easily be
found.

The patterns of ordering within the systematic indices are also not in any way
exceptional. Both within and outside of the corpus many resonances may be found.

Three ordering strategies may be remarked as particularly prominent — although
all are sporadic, uneven, and often broken by digression.

The most obvious, and the dominate pattern, is the tendency to build structure

around a hierarchy of personal subjects and/or personal statuses or offices. This

%7 See above n. 85. We may also the second half of the Ten Commandments, Josephus Antiguities 4.266-
291, and the second half of Philo's Special Laws 3-4 (as following the order of the second half of the Ten
Commandments; esp. those laws attached to 7, §, 9).

% E.g. Institutes 4, CTh?2; CJ2-3 (broadly); Digest2-3 (or to 5); Athanasius Syntagma 4-5 (ed. Simon
and Troianos 1989); Josephus Antiquities, 4.214-222.

% E.g. Plato's Laws 772d-785b; CTh3; Athanasius Syntagma 10-11;Philo Special Laws2-3 (i.e. Ten
commandments 5, 6); Josephus Antiquities 4.244-265.

90 E.g., the Ten Commandments 1-4; Deut. 12-13; Didache 7-10; Canons of Hippolytus 19-38; Plato's
Laws CTh 16; CJ1.1-13; Philo On Special Laws 1-2; Josephus Antiguities 4.199-213 (and broadly book
3).
' Apostolic Constitutions 6; CTh 16.5-10 and CJ1.5-11; Athanasius Syntagma 3.

241



structure, usually near to the beginning of a collections, finds easy resonance in the
many Amtsweisungen of the secular literature, and is also very prominent in some
Apostolic church order material.”> In the canonical material, the most obvious example
is the Coll50, especially Titles 1-39 where the topics proceed down the scale of clergy,
laity, monastics, catechumens, schismatics and heretics. The descending hierarchical
progression within these titles is made all the more noticeable by a tendency to place the
subject very early in the rubric (in emphasis below), which makes the sense of slowly
stepping down the hierarchy quite palpable. The following table of rubrical initia

demonstrates this sequence.

Titles Rubrical initia

1 [Tepi thig Op1obeiong Toig TATPLAPYOLS £K TOV KAVOVOV...

2 [Tepi tiig Op1obeiong Toig UNTPOTOMTALS £K TV KOVOVOV...
3,5,6,7,12, 14, [Tepi 10D O€iv [or pn| O€iv] TOV €micKonOV...

15[16], 19

20 ITepi tod pn d€iv KANPIKOVG. ..

21 [Tepi yopemokdnwv Kol TpesPutépwv...

22 [Tepi 10D €V TOLG TPEGPUTEPOLE KO TAVTAG TOVS £V T KANPW
23 [Tepi 10D S1akOVOVG Ur) O&iv...

24 [1epi yepotoviog yovaik@v...

26 [Tepi 100 YaATOG Kol AVOyvVAOGTAS Kol DANPETAS Kol ETOPKIGAS ...
27,28 [Tepi 1o pun O€lv igpéa...

29-31 [Tepi 10D pun delv Emiokonov 1) kKAnptkov OAmg | Adikdv...

32-34 [Tepi 1@V AoKOVVIOV... AOKNTAS ... LOVOYDV Kol LOoVaoTPIDV...
35,36 [Tepi kaTnyovpévay... [lepi tod pn deiv Tovg ApTt POTIcHEVTOC. ..

The progression is not, as ever, exact or mechanistic. Thus we might have expected 20
to follow 22; but the topic of 20 is a close continuation of 19. Similarly, 27 and 28
should seem to have been placed after 22, but the introduction of clerical marriage at the
end of 26 (and the transitional function marriage plays into 29 and onwards) seems to
have attracted both of these titles to their current place. The deviations may thus be
explained through processes of digression.

In a more disjointed way, a similar pattern is evident in the Col///4, first in Title

1, which roughly proceeds down the scale of clerical offices, and then after a long

%2 Such structures are well known, and very common, in early codes and code-like literature. Solon — or at
least the BC403 Athenian "code" — is sometimes suspected of it (see the discussion, and doubts, in
Ruschenbusch 1966,27-31); Plato assumes it (Laws 734e¢; cf. Gagarin 2000,218), Cicero does it (Laws
Book 3), and it is broadly true of Dionysius of Halicarnassus' account of Romulus' legislation (Roman
Antiquities 1-29, ed. Jacoby 1885; part of a broader tendency, I think, of treating "constitutional" matters
first). It is very evident in the first parts of C7h, CJ; Digest, Eisagoge, Basilica, and strongly present in
many examples of the Apostolic church order material, for example the Apostolic Tradition texts, the
Constitutiones ecclesiasticae apostolorum, or the Didascalia (and thus the Apostolic Constitutions). The
introduction to the Eisagoge even includes an elegant rationale for this structure: see lines 91-94 (ed.
Schminck 1986,4-11). It is also quite evident in NV. 123 and 131.
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liturgical/sacral interlude (Title 2-7), with titles treating (mostly) disciplinary matters
related to bishops and clerics (8, 9 and 10), then monastics (11), heretics and other
marginals (12), the laity (after heretics!), (13) and "all men" (14).

Many corpus sources show some traces of this type of ordering. In the first
wave it can sometimes emerge rreasonably clearly, as in the Serdican canons, which are
neatly divided between regulations treating bishops (1-12) and those treating clerics in
general (13-19), or in Ephesus 1-4, where one "steps down" through metropolitans,
bishops and then clergy more generally. Similarly Laodicea 20-28 are fairly obviously
focused on the clergy while 29-39 are notably more general in scope (with no subject or
addressed to "Christians"). Elsewhere such an order may be perceived more dimly, or
more briefly. Apostolic 1-59, for example, are mostly focused on the clergy, while
much of the rest might be seen as a little more general in scope (although 76-83
represents a clerical reprise); Nicaea broadly works from clerical ordination and
episcopal matters (1-8) down to more general or varied questions, and clerical, lay and
catechumen lapsi treated in that order (10, 11, 14). Neocaesarea 1-4 treats the marriages
of clergy (1), then lay people (2-4).”

In the second-wave sources such patterns become more regular and obvious. 11
Nicaea moves (with some digressions) through emphases on bishops (2-7), clergy
generally (10-16), and then monastics (17-22). Protodeutera, curiously, is reversed,
moving from monastics and monasteries (1 to 6, or perhaps 7), up to clergy in general (7
or perhaps 8 to 12 or perhaps 13), and then on to bishops (13, or perhaps 14, to 17).
Even the brief Hagia Sophia proceeds distinctly through primates (1), bishops (2), and
then laity (3). Trullo is exceptional in the corpus for containing actual topical rubrics
within its own canons, which are in a hierarchical series: mepi igpéwv kol KANPIKOV
before canon 3, mept povaydv kai povaotpidy before 40, and mepi Aaikdv before 50.%*

The second, and often vaguer, major structuring pattern is a hierarchy of
substantive topics. Also evident in non-canonical material, this manifests most
regularly in a tendency to place higher status matters of faith, general legal "doctrine",
clergy, and anything sacral near the beginning, and material that might be considered

lower status material near the end (although the very end will sometimes "recover" with

% Similar patterns may be discerned in Ancyra, Neocaesarea, Antioch, Chalcedon, Serdica, parts of
Carthage and Basil, and Peter.
94 . . .. . .

These rubrics represent something of a textual mystery, and it is not entirely certain that they are
original. See Appendix D (5).
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higher status material again).”> Thus in the Co///4 faith, clergy and sacral matters
clearly dominate the first half of the collection (Titles 1-7), while the more mundane
management, finances and “criminal” matters all emerge in the latter half, along with
more neutral topics on lower-status persons. Within the Coll/4 titles, a diffuse tendency
in the same direction may also occasionally be noted.” In the Co//50 matters likewise
get palpably more distasteful after about Title 36, where one starts to discuss,
schismatics, heretics, lapsi astrologers/diviners, murder, fornication, marriage(!),
aberrant sexual practices, thieves perjurers, and sacrilege.

In the corpus sources, this pattern is most evident in the tendency to place faith,
faith-like and general questions about the canons very early, as in Constantinople 1,
Chalcedon 1, Carthage 1-2, Trullo 1-2, II Nicaea 1 (and 2). Sacral and liturgical matters
also tend towards first-position, as Apostles 1-9 (roughly); Antioch 1-9; Dionysius 1;
Timothy 1-10, Theophilus 1 and 2; and II Nicaea 2-6. Likewise, matters treating more
"criminal" matters, sexual matters, administrative and financial matters, or
heretics/pagans, tend to come later, as Ancyra 16-25, Laodicea 29-39, much of Antioch
10-25, Timothy 11-15, II Nicaea 8-16.

Another important material hierarchy can also be found in the growing or
diminishing seriousness of offences, as for example in Coll/49.10-18; Coll5039
onwards; the corpus' two main treatments of lapsi, Ancyra 1-7 and Peter 1-14; and
Gregory Thaumatourgos 1-8, which moves from less culpable actions to more culpable
actions (especially if canons 3-5 are read as an appendix to canon 2).

Interestingly, some of the most common exceptions to the substantive
hierarchies seem to follow patterns — almost traditions in themselves. One of the most
prominent is a tendency to return to certain types of liturgical or sacral material — "high
status" matters — at the very end of a source. Thus, various liturgical matters appear in
the last title of the Col/l50, as they do in Nicaea (18-)20; Gangra 18-20; Laodicea 14-19
(the end of what is often thought of as "first" Laodicea, from 1-19), and also the very
end of Laodicea, 58-59; and Peter 15. The canon of Scripture is also mentioned last in
the Coll50, just as two listing of the content of Scripture, Apostolic 85, and Laodicea

59, occur at the very end of their sources. Finally, a general canon/rubric on repentance

% There is a great deal of variation in the patterns of substantive ordering in the non-canonical literature
consulted, but it is fairly common to find, for example, more sacral and general theoretical matters, or
matters pertaining to the offices of the great, first, and then more distasteful criminal, sexual or mundane
financial administrative matters later. See Appendix D (6).

% For example in Title 3 matters pertaining to demoniacs (13), heretics and Jews (14-15, 20),
menstruation, nocturnal emissions and sexual impurity (18-19, 21), and suicides (22) are clustered near
the end. Similar patterns are perhaps evident in Titles 4, 6 8, 12.
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may be found at the end of Basil's third letter (canon 84), at the end of title 9 of the
Coll14 (chapter 39), and at the end of Trullo (canon 102).

One other exception also follows a pattern: marriage-related canons begin many
of the oldest sources. So, very directly, Neocasarea (1-3), Gangra (1), and Laodicea (1).
Similarly, if we except Ancyra 1-9 as a "special" section on lapsi, Ancyra's "general"
portion also begins with marriage canons (10-11). Likewise, after two general canons
on the faith, Carthage begins with marriage (3-4). The Apostolic canons, after their
initial ordination pair (1-2), and liturgical-altar pair (3-4), also move directly to the
matter of clergy and their wives (5). This may be related to the next tendency.

The third tendency, and the most subtle, is to proceed through a "life order", i.e.
to move through material in the order in which the topics would arise chronologically.
Fairly well known in the later Byzantine legal sources,’” it is very sporadic in the
canonical literature. It may be dimly felt in the beginning of the Co//50, where in title
six (possibly this should be extended back to four, with five as an associative
digression) one begins with matters relating to the death of a bishop, and thus a
vacancy. Then one moves to the manner in which a new bishop is to be elected (7), the
time limit for the election and qualifications of new candidates (8-9), and finally a set of
typical problems of ordination itself (10-12). The remaining titles all treat matters to be
encountered once ordained. In Col/l/4 4 the chapters move through accepting one to the
catechumenate (1); questions of catechesis/épopknoig once one is in the catechumenate
(2); how one actually performs the ritual of baptism and how the candidate must confess
the faith at the baptism (3-4); and then problems with particular types of candidates (5-
10). In effect, one has moved from pre-baptismal to baptismal problems. Chapters 11-
14 then passes to logically post-baptismal issues: chrismation, rebaptisms, and reception
of heretical baptisms. (Chapters 15-16 returns to problems with candidates and
catechumens, breaking the order — however, this section, entirely derived from Timothy,
may be reasonably understood as an appendix, tacked on.)

Such orders may be occasionally suspected in the canonical sources. Such a

progression can be felt dimly underlying Antioch 17-25, a series of rules governing

7 So Burgmann 1983,7-8 on the order of the Ecloga. It is never terribly well defined, but the Prochiron
and Eisagoge likewise broadly move through matters of the beginning of (civil) life, i.e. marriage, then to
things during life (buying, selling, partnerships), then to matters relating to the end of life (inheritances,
legacies). The Fisagogeis even quite self-conscious about this structuring — see its Prooimion 95-107
(Schminck 1986,4-11). It may also be perceived dimly in some Apostolic church order matter, for
example in the Constitutiones ecclesiasticae apostolorum material, with the progression through
catachesis, baptism, eucharist, general prayer, and finally funeral matters (the Basi/ica and Plato's Laws
also ends with funeral matters). See also Laws 721a on codes following the "order of nature".
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clerical, mostly episcopal behaviours, and that otherwise seems to have little structure at
all. Thus we begin with matters relating to the ordination of new bishops (17-19), then
move to behaviour of bishops as bishops, especially with regards to other bishops and
sees (20-22), and then finally end with matters of succession and finance that pertain to
the end of a bishop's life (23-24, with 25 as an extension of 24). Even more vaguely,
this pattern might underlie the peculiar opening structure of Nicaea: canons 1-2 treat
problems relating to candidates for ordination, canon 3 on the cuveicaxtot intrudes as
an exception (possibly associatively aimed at potential candidates), 4 treats the actual
ordination of bishops, and 5-7 the consequent relations of bishops with each other.
More clearly, in Protodeutera 1-4, one moves from the construction of new monasteries,
(1) to the reception of postulants to monasteries (2), to problems encountered with those
who have become monks (3-4).

Aside from these three major tendencies, one last pattern — or almost non-pattern
— must also be noted. We may call it the "miscellanizing" pattern. It reveals itself in the
surprisingly common pattern, evident in the secular literature as well, of proceeding
from greater order to less order — with order sometimes recovering at the very end of a
source.”® What "order" means may vary: perhaps clearer and more distinct hierarchies,
more coherent and larger topical groupings, more methodical categories, or more
precise rubricization. Often it emerges across a source as simply the gradual descent
into more random and ill-ordered matters. This is evident across the entirely of both the
Coll50 and Colll4, both of which begin quite distinctly, with organized and distinct
rubric-groupings, but then gradually become more and more vague. In the Coll/4, for
example, faith and sacral matters are divided into seven fairly precise titles which only
subsume about a quarter of the collections references, and quite accurately and in great
detail relay the canons' contents. But clerical disciplinary problems then get divided
into only three titles; monastics, heretics, and, especially, laity, into only one each; and
finally, the last title, Title 14 I1epi kowv®dv mavtwv avOpdTOV seems to function as
something of a miscellaneous catch-all. In effect, the author seems to have become less
ambitious and detailed in his rubricization and categorization as he continued. Within
the Colll4titles this pattern is also often evident. Thus, for example, 1.1-15 exhibits
considerable structure, even imitating the Codex; but 1.16-38 much less so, often

without any sense of structure, or even coherent subject sub-groupings. So 8.1-8 is

% Broadly almost every external legal source examined, for varying reasons, is more ordered, logical, and
structured in its very beginning than its later sections. See Appendix D (7).
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loosely centered on clerical travel, but 8.9-19 feels almost random. Likewise title 12
begins with a fairly clear introductory section treating initial definitions and "heretical
books" (but here a kind of "faith" matters it seems); this is then followed by a fairly
clear sacral section (6-12), treating chiefly dvagopai, entering churches, and praying
together; the rest of the title is then much more miscellaneous. The Co//501s likewise
most organized and regular in the first 40 titles or so, with regular hierarchical
progression, and fairly large groupings of related items. Then titles become much more
specific and progress with less logic (40 murder; 41-44 fornication, marriage, aberrant
sexual practices; 45 thieves and perjurers; 46 removing items from church; appropriate
offerings; 47 liturgical matters; 48 canons and repentance; 49 synods; 50 prayers, times
and calendar).

In the corpus such "miscellanizing" is also often evident. Thus one can detect
more structure and logic in Apostolic 1-15, with its movement through ordination, altar
service, communion, association with excommunicates, and letters for excommunicates
than the rest of the text, with its movement through marriage, surety, self-mutilation,
criminal activities, marriage again, physical violence, liturgical actions of deposed
clerics, and simony, clergy rebelling, episcopal and synodal rules, dice, usury, baptism,
eating in tavern, and so on. Ancyra begins with two comparatively developed and
defined sections on lapsi and ordination, 1-9 and 10-13, and then moves quickly through
a kaleidoscope of other topics: abstention from meat, property of widowed churches,
bestiality, reception of bishops, women and sex, murder, sorcery, and rape. The first
section of Carthage, 1-33, likewise begins, despite some digressions, with relatively
coherent groups of canons on faith (1-2), sacramental matters (3-7), and then dispute
resolution (8-15); from 16 onwards, however, the canons become much more mixed,
running through clergy and guardianship, reader marriage, clergy lending money,
readers saluting the people, a primate for Mauretania, ignorance of the law, and so forth.
Trullo starts with its very organized introductory canons and then a fairly coherent
group on marriage and sex, but then loses almost any sense of order. II Nicaea also
loses much coherence after about 16 (aside from the general monastic theme). Many
other examples could be offered.

Aside from these structures and patterns, more sophisticated, but isolated,
structural schema can very occasionally be found. The most extraordinary example is
Gregory of Nyssa's canonical letter, the only truly systematic apercu of church law in

the Byzantine corpus — and indeed, perhaps in the entire Byzantine canonical tradition.
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Using systematic medical teyvr| as his explicit model (®g 8™ av yévortd Tic Te vk
1é0080c)”, and proceeding through a branching processes of divisio and distinction,
and with considerable concern for definition, Gregory creates a scheme based upon the
common tripartite division of the soul's faculties: intellectual, desirous, and appetitive.
Various different types of canonical infractions are carefully classified into each group,
and sometimes further subdivided through analysis of their intention or other
circumstance. Distinctions drawn include that between involuntary and voluntary
actions, the level of coercion, whether one has turns oneself in or not, weaponry
involved or not, and the degree of harm done. At least one set of definitions is also
established through an abstract analysis of effect: fornication and adultery are defined
as, respectively, sexual acts which do not harm another, and those that do.

Gregory thus provides an abstract of categories and distinctions — largely
external to the canons — for comprehending and inter-relating the entire system.
Further, the classification into these categories requires the analysis of different
infractions according to a set of underlying concepts (i.e. not surface topics), in this case
primarily types of psychological error.

Even more remarkably, but very characteristically of truly "systematic"
approaches to law, the system serves to reveal gaps in the existing legislation, as well as
to challenge the consistency of existing concepts. Both occur because of the internal
comparisons implied by the system-building. The first appears when Gregory notes (in
canon 5) that, to his surprise, only one appetitive sin, murder, has been addressed at
length by the fathers — despite the fact that other actions could be also considered
appetitive (hitting, blasphemy). His categories have revealed/created an inconsistency
in the received penitential tradition. The second occurs when Gregory observes (canon
8) that the traditional punishment for sacrilege — a crime punishable by death in the Old
Testament, he notes — is lighter than even the punishment for adultery. His systematic
treatment has forced a comparison of penalties. In both cases the systematic shaping of
the material is thus encouraging substantive critique — and thus pointing to the
"advancement" of canonical regulation.

Despite its sophistication, however, in the perspective of the entire tradition, and
the thematic indices in particular, the most remarkable aspect of Gregory's system is its
almost total lack of influence on the later tradition. It is no where taken up as a model

to be followed: it is simply one more item in the traditional pool of rules.

% Fonti2.205.13-14
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Another, less dramatic example may be found in Co///49, on clerical
infractions, which, despite the relative disorder of the material after chapter 20, may
nevertheless be regarded as among the most sophisticated structures in the Byzantine
canonical traditional. In effect, a very disparate set of material has been organized into
a quasi-procedural order — a kind of specialized "life-order". The first eight chapters
thus move through the steps of ecclesial actions, beginning with accusations against
bishops (1-3), then trials themselves (5), and then retrials (6, and perhaps 8). (The
technical ring of these chapters is amplified by the high concentration of typical legal

1%y The title then moves to a set of unusually general rubrics on the types

terminology.
of punishments that might be imposed during such trials, broadly proceeding from least
severe to most (10-19). The last half of the title (20-38) then treats all of the particular
crimes treated by the canons, thus forming a type of substantive complement to the
procedural beginning. Finally, the whole concludes with a very general reflection on
repentance, chapter 39, that is, what one is to do once one has committed any of the
foregoing crimes and been assigned a punishment. The overall structure suggests a kind
of mini criminal code for the clergy.

Even this structure, however, is implicit. Ultimately this title is still doing little
more than manipulating fairly simple summary rubrics into a vaguely more structured
whole.

The basic mechanism — the "how" — of Byzantine structural ordering thus
remains highly limiting: one can build structures only by clustering topics of similar
external content, and then placing these groups, almost always roughly, into a slightly
more logical schema. Moreover, this method is often strangely associative, with
connections made through similar, sometimes only vaguely similar, surface topics or
simply similar phrases,'”' and with a strong tendency towards digression. It often seem
almost opportunistic: connections are made mostly when easily made. It seems to resist
deeper internal analysis.

It is interesting, however, that when allowance is made for the associative nature
of this structuring, a very tenuous pseudo-structure can emerge for parts of the material

that otherwise seem to have very little obvious progression, and odd breaks or

10°See above n. 78.

%" This is very often remarked in the literature on ancient law. Tigay 1996,449-459 is one of the best
treatments, with discussion of other ancient near eastern sources, and many further references; see also
Diamond 1950,23-31 on Hammurabi; Honoré 1978,174 on the Digest, the Edict and Ulpian; Mordek
1975,23 on the Vetus Gallica; Schulz 1953,151 esp. n. 6, on the Edict, with further references; and
Willetts 1967,34 on Gortyn.
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transitions are sometimes explained. An example of this last may be found in Ancyra
10, 12, and 13, a loose grouping of canons treating aspects of ordination. Canon 11,
however, treats betrothed girls who have been seized by others for marriage, and seems
to break the grouping. However, this break should almost certainly be understood as an
associative digression from Ancyra 10, which treats the status of ordination of deacons
who have or have not made clear their intention to marry at the time of their ordination.
The general matter of ordination is simply resumed in canon 12.

Sometimes association can be even vaguer, perhaps unconscious. An excellent
example is an associative "chain" threading through Apostolic 69-73, a cluster of
canons vaguely centered around feasting/holy places/behaviors interior to holy places.
(The “chaining” concepts are in boldface.) Canon 69 opens with the topic of fasting
during Lent; the next canon then moves to fasting and feasting with Jews; the next,
taking oil into Jewish synagogues during their feasts; the next, taking oil or wax out of
the “holy church”; the next using any sanctified thing (i.e. out of a church) for one's
own use. The progression develops through the associative chain fasting — feasting —
Jews/oil — "holy" item.

More often transitional or "hinge" associative canons (or rubrics) may be noted,
in which a canon contains some type of topical association with both preceding and
succeeding groups of canons.'” For example, in Laodicea 49-54 four Lenten
regulations (49-51) merge smoothly into two marriage regulations (53-54) through a
regulation (52) that treating marriages during Lent. Or in I Nicaea, canon 7 functions
to connect the "episcopal" section of 2-7 and the false belief/religion section of 7-9 by
stating a rule that overlaps with both: the consecration of churches (an episcopal task)
must be accomplished with relics, contrary to the heretical iconoclastic view. In some
sources, such associative transitions can be quite pronounced, running almost the entire
length of a source.'”

Such loose, semi-conscious associative structuring does not, however, provide
much "order" or structure by modern standards of rational systematization, and they are
difficult even to detect. They in fact point to what is perhaps one of the most important
characteristics of Byzantine structural ordering: its absence. Very frequently in
Byzantine sources, and even in the systematic indices, there is simply not much order at

all, and what does occur tends to be sporadic, localized and elusive. Order tends to

192 A phenomenon remarked in Tigay 1996,449-450.
1% Most notably in Neocaesarea, much of Antioch, II Nicaea, and much of the Co//50 (perhaps also
through Coll142-7).

250



emerge occasionally, and somewhat gingerly, and roughly, and it can be difficult to
determine how conscious a structure really is. Rarely is ordering highly sustained
across the entirety of a source, or in exactly the same way. Indeed, lest the above
examples mislead, in the canonical sources themselves, but also in the indices, large
stretches can exhibit virtually no order at all. Both Chalcedon and Trullo, for example,
but also much of Basil and Carthage, show very little internal order; Nicaea is also very
vague. Only with difficult can one tease much structure out of Co///4 12 and 13
(despite some coherent subject groupings), and large parts of titles 1, 8 and 9 seem
almost random; even the Co//50hardly constitutes a uniformly organized whole, with
predictable and consistent categories and forms. Its last half is particularly jumbled.
One of the key "methods" of canonical ordering is thus a non-method: you don't
structure and order much.

To conclude, the overall shape of order and structure in the systematic
collections, as in the canonical sources themselves, is mostly sporadic, "thin" or just
plain simple. Like so many other aspects of Byzantine canon law, it is highly
"exegetical", strongly attached to and reflecting the surface content and contours of the
canons themselves, and showing little interest in sustained rationalization or abstract
conceptual analysis — despite the occasional exceptions that demonstrate that such

analysis was indeed possible.

G. Summary and analysis: systematizing the law?

The first, and in many ways definitive, attempts of the Byzantines to "systematize" their
canonical corpus do not much impress. They are ultimately little more than topical
indices whose principal goal is to aid in the finding of canonical texts on particular
matters: tools of "law-finding" in its simplest sense. In their self-presentation, selection
among their sources, creation of rubrics, and structuring of topics they show little
inclination towards juridical abstraction, systematic creativity or interpretative courage:
they rarely "advance" the law in any obvious or dramatic way. Even creative topical
formation or distillation is surprisingly rare. The creativity and abstraction they do
evince is more on the level of emphasis, an occasional nudging of the tradition — but it is
revealing that such instances need to be searched for, often with some difficulty, and it
is not always clear how intentional they are. Even imitation of the secular codices is no
where overwhelming, if not completely absent. The real point of these works seems to

be encapsulated best in a phrase such as "surface summary": the collections provide a
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helpfully organized summary of the surface contours of the canons. Juristic abstraction
and systematic rationalization are not priorities.

Such a method clashes directly with modern expectations for legal
systematization. Legal systems are supposed to be internally consistent gapless wholes:
all rules, neatly defined and conceptually clear, are to relate seamlessly to one another in
a clear and predictable mechanism of internal logical coherence, and when a rule does
not exist to address a certain situation, then the system is supposed to itself aid in
creating one. The Byzantine systematic indices, however, do not engage in even the
precursor tasks to such systematization: casting canon law as a series of problems to be
solved (gaps to be filled, contradictions to be resolved, obscurities to be removed — as in
Gratian, or even the late antique secular codification projects) or the distillation of
common concepts and principles. They do not even present the law as a synthetic and
digested whole as the /nstitutes do, nor do they evince the sustained doctrinal thinking

of the Digest fragments.'™

More disturbingly, all of this is true despite the fact that
they are created in a society, and during a period, with many resources and models for
far more penetrating systematic and analytical thinking (again, the /nstitutes and Digest
themselves are good examples, but the works of the Aristotelian commentators and
Neoplatonic and rhetorical pedagogical manuals also come to mind). Indeed, in texts
such as Gregory of Nyssa, the tradition reveals its own ability to think in an abstract
systematic manner. Yet, as a whole, the tradition never moves in this direction. This
curious disregard for more sophisticated and technical jurisprudential systematization
mirrors the odd place of technical formalist discourse in the canon themselves: it is
present, known, and even possible, yet somehow not central. It is not the controlling
concern.

If we are not too quick to condemn these texts to the narrative of "primitivism",
it is possible to discern a certain legal logic and coherence behind the observed
phenomena. The key may be in realizing that, from a phenomenological perspective,
the central action of these texts — what they are "doing" — is bringing one into closer and
easier contact with the canonical texts themselves, and in a fairly physical way, i.e. they

are always bringing one as close to the actual textual contours of the canons as possible.

1% Neither of which, of course, do either task particularly well by modern standards. On the inner "flow"
of the Digesttitles, Stolte 2003,89; Pieler 1997a,581; cf. also Pringsheim 1921,441 on the secular Greek
scholiasts' concern for dkolovbio. But on the general lack of internal systematic coherence in even the
ancient secular codes — something of a commonplace — see especially Hezser 1998,629-631; also Bretone
1999,397-398; Gaudemet 1986; Schulz 1936,53-66; Westbrook 1988. We do well to remember that it
took the medieval glossators and commentators centuries to pull an internally coherent usus out of the
cia
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Thus these collections do not select much among their sources; their rubrics do not stray
far from the texts themselves; and the arrangement of the texts hardly pushes beyond
very simple and conventional patterns evident in the structural shape of the canonical
sources themselves. The texts are, in short, not trying to lead one "beyond" the canons
themselves, or to construct a doctrinal world into which the canons might be fit. They
are not creating "canon law". They are instead directed towards facilitating engagement
with the original texts themselves, "the canons", whatever their state or content might
be. To borrow a turn from Zechiel-Eckes, they are deeply, and intentionally,
transparent to the canonical corpus.'®

This priority makes very good sense if we recall that the "law" truly is first and
foremost conceived as a quasi-sacred body of traditional material that has its basic locus
in the physical texts of the /aws, in the concrete plural. Any movement away from, or
any jurisprudential violation of, these laws is naturally avoided, and almost nonsensical.
Certainly any aspect of systematization that might suggest radical structural change of
this material is mostly avoided. As a result, juridical rationalization, and other types of
systematic development, if not entirely absent, take on a rather different cast. They
appear as occasional and tentative suggestions, mostly around the margins, and very
much trying to shape themselves to the shape of this sacred body of material. In overall
structure, in particular, the level of organization evident in the collections is only a very
slight step up from leaving things as they fall: the priority remains the adherence to the
surface contours of the legislation. Order and system thus seem to be striving to appear
only on the terms of the canons themselves. At best a general coherence with the
broader world of legal ordering is found, perhaps occasionally verging on imitation. But
strong, reconstructive juristic manifestations of systematic rationalization are neither
much evident nor to be expected.

The assertions of "system" that are present are therefore mostly very diffuse and
symbolic in character. Thus, for example, the shaping of the material into various
hierarchies of offices and topics does assert a symbolic sense of systematic
comprehensiveness: the rules stretch from one end of the cosmic world-order to another,
and are a natural part of this quasi-sacred order — and must be read in this way. In this,
there is even an implicit assertion of the canons' internal coherence, but it is not an
internal juristic one: the canons are instead "internally coherent" with the whole cosmic

order!

105 7echiel-Eckes 1992,1.37.
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More specific "messages" may also be read from these structures. For example,
canonical order must emerge from rightly-ordered hierarchical officials; disciplinary
measures are subordinate to faith issues; and some matters are more shameful than
others. But these messages are not juridical-doctrinal in form or intent. Instead of
trying to create or refine a proprietary (and autonomous) set of legal doctrines, the
intention of this type of symbolic systematization is — once again — to inscribe or embed
the canons into a broader metaphysical narratives or "systems" of order. And once
again, even in the area of systematization, law and legal practice is thus oriented less
towards "getting right" a thorough and consistent application of rules to facts in a
specialized and self-perpetuating technical discourse, as "getting right" a much broader
and general world of traditional social and ideological ordering into which the canons

are meant to be read and applied.
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CONCLUSION

We may now return to the question of what a close reading of the central texts of the
Byzantine canonical tradition 381-883 reveals about the "the fundamental perceptions,
categories, values, expectations, assumptions and structures that constituted the
intellectual and cultural framework of Byzantine canon law " — in other words, what
they reveal about the nature of law and legality in the Byzantine canonical collections.

Out of the many details and observations made in the above analyses, a coherent
picture has slowly begun to coalesce.

In chapter one, the broadest "shape" of the law — its physical structures and
patterns of growth over time — revealed a legal world built around a surprisingly unitary
and stable body of traditional texts. Byzantine canon law is above all the story of the
development of one more or less unified collection of texts that slowly grows through
the accumulation of sources in a succession of corpus "cores". In this world, patterns of
real diversity and radical system-wide re-hauling are nowhere in evidence. Instead, the
leitmotifs of the system's growth are conservation and accretion as newer traditions are
piled on top of older ones, and gradually themselves accepted as part of the core corpus.
Nothing is ever lost or permanently ejected from the tradition: once "in", texts are quite
eternal.

The process of definition or demarcation of valid sources emerges as quite
curious. On the one hand, "the canons" always have a fairly concrete referent. The type
of uncertainty that will apparently prevail in the western tradition before the 12" C will
never occur in the east: everyone always knows what at least the "core" corpus of
canons is, and if anything this certainty increases over time. At the same time, however,
the precise definition of the corpus is always elusive. The "edges" of the core are
ragged and permeable.

This uncertainty is related to an apparent lack of any clear expressions of
"sovereign" authority overthe tradition. Such authority is never something that any one
(living) agent ever manages to exercise in order to construct or reconstruct, or even
definitively define, the tradition. Instead (as also evident in chapter two), authorities at
best add material, index material, confirm material or clear up some particular problems
"around the edges". Those that seem to come close to "officially" defining the tradition,
like Trullo 2, do not seem to have the effect they should, at least not until they

themselves are well established as part of the tradition. Their function is prototypically
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more to confirm the existing tradition than definitively define it. The result is that the
tradition never achieves an absolutely clear definition of itself.

This curious leeriness about expressions of positive authority over the tradition
has a counterpart in the surprising absence of any type of sustained jurisprudential
literature — and a class of legal professionals to produce it. Although it is clear that such
jurisprudential handling of the rules is taking place, this never develops into a
substantial literature in our period, or an important focus of the system as a whole.
Byzantine canon law thus does not develop itself primarily as a jurisprudential
"project": no attempt seems to be made to develop a coherent doctrinal architecture of
"secondary rules" to govern the interpretation and application of the canons, and
jurisprudential principles are never given definitive leave to govern the shape of the
tradition as a whole. The tradition instead presents itself as first and foremost a huge,
extended "project” of preserving and faithfully transmitting a series of traditional
"primary" rules. Even the jurisprudential literature that does exist — and will
increasingly exist — is always self-consciously subordinate to the traditional texts,
mostly facilitative or exegetical in nature, and always built around the traditional texts
as around a stable core structure. This handling of the texts strongly suggests a sense of
the tradition as above all constituted by a body of traditional rules of a quasi-sacral
nature.

In chapter two, the central point of the traditional introductory texts emerges as
the desire to anchor the canonical texts in as many extra-legal narratives as possible.
The prologues thus seek to cast the canons as part of broader scriptural and
metaphysical narratives of salvation, and as intimately speaking to and intertwined with
questions of morality, virtue and "life". Further, the canons are to be understood as a
mode of teaching, as fundamentally paired with (but subordinate to) Scripture/faith, as
easily glossable by some of the most commonplace philosophical and rhetorical
definitions of law, and, as always, as grounded in tradition. The canons are also
affirmed as indeed quasi-sacral texts.

The overall legal "message" of these prologues is thus hard to miss: Byzantine
canon law is a legal tradition that intentionally, happily and probably necessarily
embeds itself in a wide array of "extra-legal" value narratives. Although in chapter one
the tradition emerges as existing as an autonomous physical textual reality, any other

type of "autonomy" seems to be neither a value nor a goal.
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In chapter three the canons themselves seem to enact or embody the tasks set for
them in the prologues. These correspondences can be striking: the canons are cast as
rooted in tradition, and the canons are indeed written as constantly speaking from and to
earlier traditions; the canons are supposed to be about teaching and persuading towards
virtue, higher morality, and a proper way of life, and the canons are frequently
concerned with teaching and persuading towards precisely these themes; the canons are
cast as quasi-scriptural and sacred, and the canons are, sure enough, littered with
Scripture and frequently speak and act in surprisingly sacred registers. Like the
prologues, then, the very textures of the canons seem to be oriented towards "linking"
the rules into innumerable extra-legal narratives. The canons read as assuming that they
are functioning alongside of and as part of broader systems of normative moral control.

In chapter three we also noted one small but highly significant terminological
peculiarity: the lack of the phrase "canon law". This absence gives convenient
expression to the physical shape of the tradition noted in chapter one. Instead of
"naming itself" as an abstract project or field of endeavour, the tradition
overwhelmingly thinks of itself in the plural and the concrete. Canon law zs the canons.
This is strongly emphasized by the tendency noted in the same chapter to stack a variety
of genres and forms one after another in the corpus, with the original forms of the
sources left more or less as-is. The traditional texts are apparently invulnerable to
formal rationalization vza homogenization or standardization: the concrete specificity of
the traditions, as plural traditions, trumps any homogenizing tendencies of a systematic
jurisprudence.

In chapter four, the deep conservatism of the tradition, and its attachment to the
traditional texts, makes a final and dramatic appearance. The central point of the
Byzantine "systematizations" seems to be the very simple task of assisting one in
coming into contact with the appropriate laws — law "finding" in its most basic sense.
Instead of representing complex processes of systematic interpretation or digestion of
the tradition, the Byzantine systematic collections are deeply "transparent" to, and
derivative from, the traditional texts, often to a surprisingly literal degree. Instances of
interpretation and creative shaping of the material are not entirely absent — occasionally
they are even significant — but overall their absence is more notable than their presence.
Even the patterns of ordering imposed upon the material hardly represent dramatic re-
shapings of the tradition, as most are already present in the canonical sources, and are in

any case quite conventional. The patterns of ordering and "systematization" that do
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emerge tend instead (at best) towards the symbolical. These thus function once again to
embed the canons into broader narratives of (cosmic) hierarchal order — certainly they
do not represent any profound rationalized arrangement by internal concepts.

One thread that runs throughout all of the chapters is the relationship of the
canons to the civil law. Here a surprising consistency may be noted. On the one hand,
the canons frequently cast themselves as comfortably part of the same general world of
formal normativity as the civil law. They can share similar physical spaces, similar
images, similar definitions, similar dispositive expressions, similar technical
vocabulary, and similar forms of ordering and structure. At the same time, however,
very rarely do the canons direct/y imitate the civil legal material: the two laws are
usually, if not rigorously, distinguished in nomenclature; their genres and forms are not
exactly equivalent; their selection of dispositives is slightly different; their precise
systematic structures are generally proprietary; and they are distinct masses in the
manuscripts — and the canons do sometimes explicitly distinguish themselves from the
civil laws.

Both radical dissociation, and radical assimilation are thus avoided. The canons
do not emerge as either a particularly "other" type of legal reality, nor do they emerge as
a kind of parallel "ecclesial Roman law", a mirror of the civil system (as will develop
more obviously in the west during the high middle ages). The relationship between the
two is always one of "similar, but not quite the same". This relationship is, however,
elusive of clear doctrinal articulation, and seems to be mostly negotiated through
indirect, literary means.

From all of these observations, a basic legal architecture of Byzantine canon law
can now be sketched.

As a whole, the "system" is above all centered around the preservation,
transmission, and exegesis of one core corpus of quasi-sacral traditional texts. To an
extent that is difficult for us to wrap our modern minds around, these traditional texts
arethe law. They are not exactly sources of canon law, nor expressions of canon law.
Likewise canon law is not (or at least not primarily) an abstract project or doctrinal
construct. Canon law is instead a concrete set of specific traditional texts gathered in a
reasonably well-defined corpus structure.

This emphasis on law in the plural, as a gathering of concrete semi-sacral
traditions, is accompanied by a surprising lack of interest in the development of a

proprietary and sustained jurisprudential/doctrinal architecture — the secondary rules of
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a legal system. This lack of a complex legal-doctrinal architecture points towards the
theorization of Byzantine canon law as a "substantive justice system". In other words,
the system is written for a conceptualization of law that is oriented above all towards
finding the truly just and correct answer to every problem — and not simply a formally
correct "legal" solution. In such a system, as A. Diamond has succinctly put it, "[t]he
ruling internal principle (if it can be called such) is that justice should be done."' Asa
result, the system is not particularly concerned about its own operation as a coherent
and predictable mechanism of legal concepts and techniques, safely isolated from
"values" and any other unpleasant external variables that might disturb its equilibrium,
i.e. its ability to produce a correct "legal" answer. Instead, the orientation of the system
is precisely the opposite: it is deeply invested in constantly embedding itself into
broader narratives according to which just decisions might be measured. The
"message" of the system in this regard is thus simple: to get law right, you need to get
Scripture right, doctrine right, morality right, your psychological disposition right,
Greco-Roman concepts of justice, right, etc. — and in every case, every time. In a sense,
then, the secondary rules of the system, the jurisprudential rules, principles and
definitions, which seem to be so lacking, are furnished — and quite intentionally so — by
a huge, if relatively stable, set of broader cultural images and narratives of "the just"
(including, incidentally, but obviously not restricted to, Roman law).

This aspect of the system explains the lack of professional canon lawyers. The
system is written not for a professional rule-expert proficient at operating proprietary
legal techniques and definitions, but for a professional "culture expert", an educated
amateur who is able to negotiate correctly among the mass of cultural narratives, along
with the canons, relevant to any particular issue. Legal experts, if they still have a place
in this world, are off to the side: assessors advising the judge/bishop.

Finally, the entire system is dominated by the notion of tradition.” Although not
explicitly so, this is, I propose, the controlling concept of the entire system: tradition
legislates, tradition adjudicates, and tradition interprets. Indeed, as we have already

noted, tradition, in the form of the traditional texts themselves, is the law itself.

' Diamond 1950,30.

? The idea of the centrality of "tradition" in first-millenium canon law is a major theme of Sohm's; see
especially his idea of tradition, and not the church, as "infallible" (Sohm 1923,2.65-67). See also Glenn
2000 for his fascinating account of the role of tradition in "chthonic" ("primitive") legal systems, and
Kuttner 1950,357 on the "dialectical rationalization" of the 12 C versus the "linear traditionalism" of the
previous period (the former understood, of course, as an advance on the latter).
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This aspect of the law is perhaps most obvious in legislation: as Sohm long ago
noted, real law in this world always emerges from the past, and more recent material,
however exalted its origin, always seems secondary. Changing and even adding to the
law likewise seem somehow awkward: only time lends real confidence. Certainly
categorical assertions in the present of authority overthe tradition are quite difficult to
find. In particular, the two most common form of leveraging authority against the
tradition — a doctrine of sovereign positive legislative authority or the assertion of
rationalized jurisprudential authority (i.e. through the application of rational juristic
principles that can modify the tradition itself) — never seem particularly evident or
prominent, unable on their own to modify the tradition or settle any matter. Additions,
changes and interpretations by such authorities tend instead to emerge warily, fleetingly,
and inconspicuously, mostly around the edges of the tradition, almost as if downplaying
their own prominence. They await acceptance.

The embedded nature of the canons also conveys a traditional message: real
normativity must always be linking itself into broader traditions of the just and right.

Curiously, however, this idea of "tradition" does not radically exclude
contemporary addition, modification and even confrontation of the tradition.
Throughout our period, the canons themselves make this clear, frequently modifying
older canons, and likewise the prologues assume quite explicitly the slow, continuous
growth of the system. Tradition is not, therefore, a doctrinal principle with
systematically stifling consequences. It is instead more of a cultural-legal predilection
towards systematically downplaying the importance and status of anything one is doing
"now". It is more of a legal instinct than a legal principle.

Emphasis on laws-not-law, an orientation towards substantive justice, and the
overwhelming dominance of the idea of "tradition" — these are thus the three pillars of
Byzantine canon-legal theory that emerge from this study.

Two general observations may be made about the structure these pillars seem to
support.

First, this system may be read as extraordinarily dissonant with the formalist
legal world sketched in the introduction. It is possible to read Byzantine canon law as
almost that system's opposite number, its eastern "shadow": whereas clear definition of
the nature and domain of law as an autonomous type of social practice is critical to the
one system, the emphasis in the other is on a "fuzzy" process of self-embedding in

broader value narratives; the one prefers clear, logical, "clean" rules, the other "messy",
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padded, rhetorical ones; the one places high value on precision, internal consistency,
and gaplessness, the other is quite happy to tolerate high degrees of inconsistency,
ambiguity and legislative lacunae; the one is very cautious about discretion and equity,
the other seems to systematically prefer and assume it; the one is deeply invested in
professional infrastructure, the other is not; the one tends to be highly malleable,
instrumental and "secular", the other static, sacral and inviolable; the one is centered
around deriving legality and justice from the logical application of rules, the other is
centered around deriving legality and justice from a polyvalent engagement with
tradition; the one assume a high degree of value-plurality, the other assumes — and
instills — a high degree of value-uniformity; very broadly, the one is mechanical in
operation and orientation, the other literary.

It is important, however, not to exaggerate these differences. Our own
investigation of canonical language and style has shown that the Byzantines were at
times quite capable of engaging in formalist-like legal discourse not so different from
our own. Indeed, simply as a collection of formal written rules, Byzantine canon law
does present itself as a "formalist" system in the most basic sense: it presumes that
certain factual situations can be addressed by a series of more or less general rules. 1
quite suspect, in fact, that the vast majority of Byzantine canonical disputes were solved
by reasonably straightforward application of rules in this matter. Further, one only
needs quickly peruse the extant conciliar acta to become convinced of the ability of the
Byzantine church to transact its affairs in quite technical, formalist-like ways.

Nevertheless the system as a whole is clearly not writfen for pure formalist legal
operations. The structures and paraphernalia of legal formalism never obviously
constitute what we most expect them to: the basic framework of the law's operation and
conceptualization. Certainly formalism and its values do not emerge as the clear ideals
of the system, nor do they suggest themselves as in any way the locus of the system's
central instincts, habits or beliefs. In this sense, then, Byzantine canon law does
represent a real inverse of modern legal expectations: modern systems are conceived
more or less as fundamentally structured along formalist lines, and as containing some
substantive-justice elements. Byzantine law (at least church law) is the opposite. It is
fundamentally a substantive-justice system containing some formalist elements.

Finding a precise formula to describe the role and place of the technical-
formalist elements in this system is, however, exceptionally difficult. I cannot claim to

have found a definitive answer. Yet it is an important question to pose. Dieter Simon

261



recognized this problem when he noted that Eustathios does engage in very rational,
even technically coherent arguments — but only sometimes. Particular arguments will
often be very well-argued and internally coherent, but across the work as a whole there
seems to be very little consistency: certain technical terms and arguments will be
employed in one place, but not later in a very similar context.” Others scholars have
noted similar phenomena where technical legal principles will be employed
occasionally, but not always, and not necessarily as a definitive argument.* Modern-
like formalist rule-reasoning is possible, but not regular and sustained. Similar dynamics
have been noted throughout our study. Technical formalist-like discourse does emerge
occasionally, but it is strangely desultory, and it certainly never appears as the
controlling discourse of the system as a whole. It comes and goes.

The conclusion, however, that the Byzantines did understand and were capable
of technical-legal discourse, and yet did not systematically employ it, is extremely
upsetting from a modern formalist perspective. The point (supposedly) of this type of
discourse is that it is meant to be employed regularly and consistently. In Byzantine
hands, however, it often appears, ironically, as almost decorative, or perhaps
opportunistic and supplementary. It is only one argument among others. Here Simon's
suggestion that laws emerge as a variety of rhetorical foposis fascinating, and
undoubtedly close to the truth. It would be interesting, however, to engage in a broader
study to see if these formalist elements tend to emerge more in certain decisions, or
topics, or with reference to certain classes of people, or certain types of cases (harder
cases? easier cases?), than in others.

The second observation we must make about this legal world is that, from a
certain perspective, it also seems strangely familiar and even expected. That it
resembles many "primitive" systems, for example, can hardly be doubted; the
description above is very much indebted to literature on such legal systems, as noted in
the Introduction. Similarly, many of its dynamics seem very similar to those noted for
early Greek law, also as noted in the Introduction.

But there is much here recognizable to any student of Byzantine culture. The
image Byzantine canon law presents of itself is one of extraordinary stability and

continuity: sacral, unchangeable (certainly change is ponderously slow), florilegic,

* Simon 1973,27-29.
* See the Introduction, nn. 43-44.
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traditional, and hieratic. These are all stereotypes of Byzantine cultural expression.’
Indeed, like much Byzantine art and literature, Byzantine canon law seems strangely
numinous and "unrealistic", suffused with symbolism, dogmatic meanings and stock
figurae. However, whereas in iconography or hagiography — and even historiography —
we might easily accept such characteristics, in law they are jarring. Modern legal theory
is accustomed to thinking of law in exceptionally mundane and practical terms, as part
of a very human, perhaps amoral, nitty-gritty negotiation of competing interests. But
the Byzantines seemed to have been trying very hard nofto see it in this way. They
tend instead to cast it as a very high-status, sacral matter, aesthetically significant and
deeply rooted in, and constantly read against, the master narratives of Christian
salvation and Greco-Roman philosophical advancement. In this respect, it is perhaps
not unhelpful to consider that Byzantine law is to modern law what Byzantine
hagiography is to modern biography or a Byzantine icon to a modern realistic painting
or a Byzantine declamation to a modern political speech. They may share many
important characteristics — sometimes perhaps very many — and yet their overall
complexion is very different.

We may now return to the four disciplinary problematics raised in the
introduction, and consider what my results might mean for each.

Despite my caricatured presentation of the two major streams of modern
Orthodox canon-legal thinking in the introduction, my results in fact largely confirm the
central instincts of much Orthodox legal thinking to date. The central instinct of the
manual tradition — that Orthodoxy possesses a real law that deserves careful analysis
and treatment as a real law — cannot, I think be doubted. One may endlessly argue
about what precisely constitutes a "legal" system, but I believe it is safe to say now that
the Byzantines themselves broadly did consider canon law as within the realm of "the
legal". The Orthodox Church does have a law, and it is in fact a very high-status
element of the tradition.

At the same time, however, canon law does not emerge as a mirror image of
secular Byzantine law, as sometimes assumed by representatives of the manual
tradition, and it is not safe to assume that whatever might apply to the secular Byzantine

law could also apply to the canonical. (Much less, of course, can we assume that any of

> The cultural historian need only partially heed Lemerle's famous warning that "to represent Byzantium
as immutable over a period of eleven centuries is to fall into a trap set by Byzantium itself." (Cing études
sur le XT siécle byzantine, Paris 1977 p. 251, cited in Magdalino 1999,115). If we are interested in
understanding how the Byzantines themselves perceived their own society, and shaped its expression, this
trap needs to be fallen into, at least occasionally.
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the categories, ideals, presuppositions, principles or theories of modern law — also
sometimes assumed by the manual tradition — can be directly and uncritically applied to
the canonical tradition.)

As to the much more diverse "ecclesiological" streams of thinking, my results
also largely confirm many of the recurring assertions of this tradition.® We cannot
explore the correspondences here in depth, but they include the ideas that Orthodox
church law cannot be separated from broader dogmatic narratives; modern formalist
juristic categories do not fit the traditional texts well; change in the system does not
happen as it does in modern legal systems; the laws are surprisingly sacral in
orientation; the canons are very much concerned about morality, broader questions of
life and virtue and are highly pedagogical in orientation; the texts are strangely allergic
to formalism; and tradition is a central concept. In short, my results confirm the basic
instinct that Orthodox canon law is a very different legal phenomenon from what we
expect, and that it is not appropriately treated as simply another branch of continental
civil law. The only substantial improvement I hope that my work represents is the
provision of a more detailed and developed language for identifying and theorizing the
legal dynamics present, and as /legal dynamics. In this I hope to assist in the
transformation of many of these ideas from rather vague philosophical and
ecclesiological speculations to a more developed theory of Orthodox legal method and
practice. I also wish to challenge the more radical assertions that Orthodoxy does not in
fact possess a legal life.

With reference to both schools of thought, however, this work has above all
sought to make a methodological point: it is extremely desirable, and indeed possible, to
develop Orthodox legal theory through a close quasi-exegetical reading of the primary
texts. In this process it is perfectly valid to bring modern legal categories and
ecclesiological theories into the conversation with the texts — or modern theoretical and
anthropological observations, as [ have done. What should be avoided, however, is the
tendency to formulate legal theory with hardly any direct or sustained consultation with
the traditional texts at all, instead beginning, and mostly ending the conversation, with
reference only to modern legal theory or modern ecclesiology. Like everything else in
Orthodox theology, Orthodox legal theory must at least begin with the traditional texts

themselves.

% They are in fact very close to the presentations of those scholars who tend to straddle the divide between
the manual and ecclesiological traditions: Erickson 1991, L'Huillier 1964, Meyendorff 1978a, Patsavos
(Kapsanis) 1999, Pheidas 1998.
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The contribution of this work to the second discipline, general historical
theology/patristics, is perhaps more potential than realized. Nevertheless, the picture
that has emerged in chapter one of a surprisingly unified, stable and universal canonical
corpus will hopefully encourage further study of this material, as a corpus, as a
significant and very prominent monument of the patristic legacy. As noted earlier,
canonical texts tend to emerge in patristic studies as sources to be occasionally "mined"
for specific pieces of data, and considered only in light of various local circumstances.
Here, however, | have suggested that these texts may also be usefully studied as a
prominent, coherent cultural whole that, precisely as a corpus of legal texts,
encapsulates a rich set of beliefs and assumptions pertaining to ecclesiology, church
order, and the definition and conceptualization of power in the church — and, of course,
the nature of law itself. More specifically, my argument that the canonical tradition is
overwhelmingly oriented towards substantive-justice solutions, and that it tends to
present law as a numinous and quasi-sacred reality, may also serve as a caution against
any precipitous assumptions about the formalist and positivist nature of early Christian
canon law. The legal "texture" of patristic culture is in fact rather different from what
we might expect: modern legal mores cannot be assumed as a historical constant.

The third set of problematics relevant to this study is those of the general history
of canon law. Here I have sought to address two major narratives. The first is that of
the supposed legalization/secularization of canon law after the 31 century. This
narrative is easily confronted, inasmuch as it tends to involve the retrojection into the 4™
C of a full-blown modern legal formalism and positivism on the evidence of relatively
minor patterns of formalization and regularization of terminology and perhaps canonical
forms. As we have argued, however, the Byzantine tradition never sees real positivist-
formalist legal-theoretical development — it doesn't even comes close. Even the
assimilation of the canonical literature to contemporary secular legal literature will
always remain ambiguous and occasional. Thus while a certain formalization and
regularization of the tradition from, for example, the 2™ C to the 9™ C, is undoubtedly to
be observed, its true legal-theoretical significance is minimal. In effect, during this
time, church law moves from being a loosely defined body of quasi-sacred charismatic
traditional regulations deeply embedded in Christian metaphysical narratives to a
slightly less loosely defined body of quasi-sacred charismatic traditional regulations

deeply embedded in Christian metaphysical narratives.
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The second narrative is that of the gradual evolution of canon law towards the
12™ C western developments, when canon law finally emerge as an autonomous legal
discipline parallel to the secular legal system, complete with jurists, faculties,
professional lawyers, and a strong positivist legislator — and a completely reconfigured
textual tradition (Gratian's Decretum). In the western tradition of canonical
historiography, this development is usually considered natural, a movement from the
primitive and chaotic to the ordered and advanced. The Byzantine experience, however,
as sketched above, offers a very different perspective on these developments. No aspect
of this transformation appears particularly likely, natural, or even desirable: one is never
supposed permanently to select or sort among "the canons" (as Gratian does); the
system is never autonomous and "dis-embedded" from theology, nor (thus)
professionalized, and it is not supposed to be; clear assertions of (present) positive
legislative authority tend to be avoided; dramatic imitation or internalization of the
secular patterns is very rare; and jurisprudence is generally highly exegetical in
character, not constructive (or destructive) of the tradition.

More broadly, the eastern experience also challenges the ubiquitous reading of
these western developments as the introduction of uniformity and stability, and the end
of canonical "localism". Although this reading is undoubtedly valid within the Latin
experience, from a broader, more global canonical perspective the western 12" C
developments may be read as precisely the moment of the definitive shattering of an
older pan-Christian "imperial” canonical tradition. In the 9" C the Dionysius-Hadriana,
the Coll14 and the Syrian Synodika contained much very different material, but their
core Nicene corpus was the same (and identifiably a core), and they are clearly the same
type of collection: they witness to the same idea of a highly traditional, accumulative
canonical source collection built around the old Nicene corpus. At least on a textual
level, they represent a common canonical world. By the end of the 13™ C, the
Byzantine collections, and many of the oriental collections, will look much the same;
but the western textual world is completely changed, and hardly recognizable. An older
common Christian canonical world — with its center of gravity surprisingly in the east —
1s gone.

If we replace a western set of prejudices with an eastern set, then, it is entirely
possible to view the western 12" C development not as an evolutionary movement from
the primitive to the advanced, but as the endpoint of a strange unraveling of a well-

established imperial tradition of church law — and, perhaps, with Sohm, as a very real
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devolution into legal formalism. Certainly it is perfectly possible to look at the
Byzantine experience as a "normal" progression, perfectly consistent on its own terms
(increasingly fossilized, overwhelmingly exegetical), and continuous with the older
imperial tradition, while the western one (massive reconfiguration, jurisprudential
creativity, increased formalism, secular-like re-formation) seems the odd-system-out.

Less polemically, however, the Byzantine experience simply throws into higher
relief the problem of explaining the extraordinarily different development of the western
and eastern systems. Both traditions start with very similar traditions, and similar legal
resources and backgrounds — but both end in very different places. Why? Whatever the
answer may be, recourse to "natural evolution" on the western side is not sufficient.

The final set of problematics in the background of this study is those of late
antique and Byzantine law, and particular the issue of the eternal defectivity of late
Roman and Byzantine legal phenomena. Here my work has very much followed in the
footsteps of the Byzantinists who have sought to read the many odd and "defective"
characteristics of Byzantine law not as evidence for decline or corruption but as an
opportunity for re-thinking the cultural-legal paradigm that has produced these
narratives of decline and defectivity in the first place. My work has, I think, largely
confirmed this approach inasmuch as I have shown that Byzantine canon law does not
read convincingly as one long, failed attempt to try to form itself into a formalist-
positivist legal system. Quite the opposite, it reads as a surprisingly coherent and
internally consistent legal world that is simply operating according to a very different
set of priorities and ideals than those expected by much modern legal historiography. If
taken "on its own terms", the Byzantine legal world does not need to be explained by
narratives of decline, primitivism, or corruption. One does not even need to explain the
phenomena with reference to socio-political change (although one could). Byzantine
canon law can be read as a theoretically coherent and "satisfying" legal structure quite
by itself.

My results may be one more indication that even in late antiquity we should be
cautious about taking for granted the traditional formalist-positivist vision of law of
many of the older generations of Romanists. Although late antique law is very
complex, my suspicion is that already in this period many of the dynamics noted for
Byzantine canon law are more operative as legal-cultural ideals than is commonly
acknowledged, including the tendency to think of law as a set of sacred traditions, a

disinclination to value or honour narrow and technical rule-logic and rule-manipulation,
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an emphasis on substantive solutions, and a preference for "amateur" dispute resolution.
Indeed, if this is true, it may ultimately even be possible to "turn the tables" on much
modern legal historiography of this period, and, read (in part with Biondi) the
theoretical developments of late antique and later Byzantine law not as a decline but —
from the perspective of its contemporaries, at least — as an advance, a kind of
"correcting" of the somewhat odd and peculiarly formalist orientations of the old
Roman law. Certainly from the perspective of a system like Byzantine canon law it is
precisely the more formalist and technical-conceptualist elements of classical Roman
law that suggest a certain deviance — and even, perhaps, a certain vulgarity? In any
case, further cultural-historical investigation of the late antique legal imagination would

be welcome.
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APPENDIX A

Appendix to Chapter 1
(The following are supplementary notes, supplying further details, texts and examples
for various points in the main text. These notes are referred to in the main text and/or
footnotes by appendix and note number.)
1) [from p. 28, n. 11] The central corpus of RP, volumes 1-4, although drawing heavily
on a 17" C humanist edition (Beveridge 1672) took as its model a very complete 14™ C
MS, Istanbul Topkap1 115 (via Athens EB 1372, an 18" C copy; see Menebisoglou
1982,193-206). RPnevertheless omits the scholia, places certain texts in footnotes, and
following Beveridge includes all three commentators in the corpus section, a
combination never found in any manuscript. The appendix material in volume 5 — even
excluding, obviously, the modern Greek material — does not seem to reproduce any
particularly example of the Byzantine canonical appendix tradition per se. (On George

Rhalles and Michael Potles, and the historical circumstances of their edition, see further

Deledemos 2002,3-10.)

2) [from p. 28, n. 13] For example, early Greek positive lawgiving, and even the
concept of law, may be connected with the emergence of writing (Kelly 1992,9;
Gagarin 2005,91-92, now Gagarin 2008; cf. Thomas 2005,50). The 3-5" C shift from
roll to codex has also been connected with patterns of canonization, selection and
compilation in late antique law (Wieacker 1960,93-119), and it is not difficult to
suppose a connection between the rise of the codex and the emergence of both the great
Roman and Jewish legal codifications of the 5" and 6™ C (see broadly Heszer 1998).
The more schematic and systematic presentations of canon law known from the 16™ C,
rather different from the older corpus-centered exegetical teaching method (see
Gaudement 1991; Naz 1949,1480-1483; Schulte 1875,3.3.279-281; Plochl 1959,3.352-
353), are also notably post-printing developments, as are almost all modern rationalized,
constructivist and systematic presentations of the law (e.g. the Insitutionalist systems,
the natural law systems, the Enlightenment codification projects). See generally Ong

1982.

3) [from p. 30, n. 18] A full and thorough survey of the form and content of the
Byzantine canonical tradition as found in the manuscripts is neither available nor —
outside of the work being undertaken at the Max-Planck-Institut fiir europdische

Rechtsgeschichte (MPIfeR) in Frankfurt — even possible given the state of the
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manuscript catalogues and indices. Nevertheless, a general overview, adequate to the
needs of this work, is possible utilizing all of the resources now available.

From an examination of the principal editions and text-critical works (Fonti,
Pitra, Sin, Syn, Sbornik and Kormchaya), the catalogue indices,' and pre-17th C
canonical material indexed (loosely and often inadequately) in the Greek Index Project
Series (now continued by /'Institut de recherche et d’histoire des textes online as the

project Pinakes:. Textes et manuscrits grecs, http://pinakes.irht.cnrs.fr), it is possible to

amass a list of approximately 500 reasonably complete Byzantine canonical
manuscripts. This figure that does not include mostly penitential, liturgical or monastic
regulative works (e.g. Typika). This total tallies approximately with a provisional
working list (as of April 2009) of the manuscript holdings of the MPIfeR, pared down
with the same restrictions, for which I am deeply indebted to the MPIfeR for sharing
with me.’

Of these approximately 500 canonical manuscripts, a quick survey of their
contents through Pinakes and the catalogues reveals that about a quarter (~130) are
irrelevant for discerning the shape of the tradition during our period. The majority of
these contain the collections of Blastares (14th C) and Malaxos (16th C), as well as
Nikon of the Black Mountain's quasi-canonical Pandects and Taktikon, the juridical
works of Chomatianos and Apokaukos, the 14th C patriarchal registers, and a few other
fragmentary or late miscellaneous manuscripts. These works do not directly witness to
any earlier structures per se (although some of the versions of Blastares contain
appended 883 corpus structures, in very normal and unremarkable forms, for example.
Paris gr. 1337).

Approximately half (~240) of these manuscripts contain earlier collections in
their 12th C commentary recensions. These include most commonly Zonaras and
Balsamon writing (more or less) on the 9™ C "Photian" (883) canonical corpus, but also
Aristenos, writing on a more restricted selection of material, and attaching his
commentary to an epitomized version of the corpus (Aristenos, however, is a small

work often tacked-on to larger structures). Because these commentaries are written on

" In addition to individual library catalogues (as per Richard and Olivier 1995, now also updated on
Pinakes), the first volume of the Repertorium der Handschrifien des byzantinischen Rechts (Burgmann et
al. 1995), the first product of the MPIfeR manuscript description project, provides up-to-date and accurate
descriptions of over 300 secular legal manuscripts, many of which also contain canonical content.

2 Burgmann et al. 1995,x, however, provisionally placed the number of canonical manuscripts at
approximately 600. It seems that this discrepancy arises because this latter number includes a larger
number of manuscripts which contain either relatively fragmentary extracts of canonical manuscripts, or
are of monastic or liturgical regulatory content, or are fairly late.
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pre-10"™ C collections, which they preserve more or less in their integrity, these
manuscripts are important for discerning the earlier shape of the tradition. At the same
time, however, because they are exceptionally uniform, at least as far as the underlying
corpus is concerned, our survey of them has been comparatively cursory. The follow
manuscripts have been examined in microform: Athens EB 1372 (18" C copy of
Istanbul Top. 115); EB 1429; Venak. 20; Florence Laurent. 5.2; Istanbul Topkap1 115
[= Codex Trapezuntius, underlying Rhalles-Potles]; Vatican gr. 844; Vienna iur. gr. 10
(Aristenos). In addition, virtually all of the descriptions of the pre-16th C manuscripts
(and many later) found in the following excellent and usually very detailed catalogues
have been quickly consulted: Florence (Laurent.); Milan (Ambros.), Moscow (Synod.,
now GIM), Naples (Bib. Naz.); Paris (Bib. Nat.: Coislin, gr., supp gr.); Rome (Vallic.);
Vatican (Bib. Ap. Vat., Barb., Palat.); Venice (Marcian); Vienna. Further, I have
quickly examined all of the relevant Pinakes entries for Zonaras, Balsamon and
Aristenos.

In basic structure, the commentary-manuscripts of Zonaras and Balsamon are
very predictable. Manuscripts typically begin with an introductory section containing
one or more prologues, and perhaps some other introductory-type articles; then the
systematic index and other various accoutrement of the Colll4 is sometimes provided;
then the Photian corpus follows in the "systematic" or Tarasian form (see chapter 1.C.5)
with one or perhaps both commentaries of Zonaras and Balsamon attached
lemmatically, i.e. following each canon, in the main text of the manuscript. Later parts
of the manuscripts are taken up with much more variable sets of articles, i.e. "appendix"
sections.

The underlying collection in these manuscripts, in both structure and content,
generally appears to be a completely normal Co///4 883 corpus, more or less as found in
RPor Pitra, and more or less as found in non-commentary recensions, despite small
variations in layout. In effect, the commentaries are simply built around or "hung off
of" the older structure of the 883 corpus. Patterns of extraction, addition, re-ordering,
omissions and interpolations, as least as relate to this corpus structure itself, seem to be
very few: the text of the canons seems fossilized and regular (although it is possible that
future work will reveal more variation).

The collections of Aristenos suggest a similar structure, but in miniature: a brief
prologue is followed by a slightly smaller corpus of material, usually in a pre-Tarasian

order (see chapter 1.C.5), with Aristenos' commentary following each canon.
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The remaining ~130 manuscripts have been the focus of this overview. These
contain more or less "pure" pre-commentary recensions of the canonical texts, and have
been the traditional focus for historians and editors of the first millennium Byzantine
texts. These manuscripts typically contain straight corpora of canons or the Co//50 or
Coll14 in various recensions. All these texts have their origin in our period, but no
manuscript contains works completely untouched by later post-9™ C expansion — i.e. all
pre-9™ C collections must be reconstructed. Nevertheless, the work of Beneshevich and
others has shown that the basic shape of earlier forms of these collections are
recoverable: expansions are usually quite easily identifiable as such, tacked-on to or
placed around older structures.

Of these manuscripts, the following have been examined in microform: Athos
Meg. Lav. B.93; Koult. 42; Pant. 234; Vatop. 555; Dublin Trin. 199; Florence Laur. gr.
10.10; Jerusalem Pan. Taph. 24; Milan Ambros. M.68 supp; Moscow Syn. 398; Naples
II.C.7 (=gr 75); Oxford Barroc 26, 86; Laud. 39; Paris Coislin 36, 209, 211; gr. 1319,
1320, 1331, 1370, 1371; gr. supp 614, 1085, 1086; Patmos 205; Rome Vallic. F.10;
Vallic. F. 47; Sinai 1112,1113; Turin Bib. Naz. B.I1.26; Vatican Barb. 578; gr. 640,
843, 1980, 1981; Venice. Marc. app. gr. [.29 [= Nanian 22]; Vienna hist. gr. 7; iur. gr. 5.

Of the remaining manuscripts, reasonable (sometimes excellent) descriptions
exist and were consulted for the following: Andros Pant. 6-7; Athens Eth. Bib. 1370;
Athos Iver. 302; Meg. Lav. B.93; Pant. 141, 234; Phil. 42; Camb. Univ. Ee. iv. 29;
Escorial X.II1.2; Florence Laurent. gr 5.22; 9.8 ; Istanbul Panagias (Chalk.) 175;
Jerusalem Cruc. 2; Metoch. 635; London BL Add. 28822, 34060; Milan Amb. E. 94
sup; B. 107 sup; D. 317 inf.; F. 48 sup; G. 57 sup. Moscow Arch. 3; Syn 397, 432, 467;
Munich Bay. Staat. Bib.gr. 122, 397; Naples: Bib. Naz. 11.C.4; I1.C.7; Oxford. Baroc.
185, 194, 196; Gr. misc. 4, 206; Rawl. G 158; Rawl. Misc 170; Seld B.55; Paris Coislin
34, 35, 364, 1263; gr. 1324, 1325, 1326, 1334, 1369; Paris supp. gr. 483; Patmos 172-
173; Rome Vallic. F 47; St. Petersburg GPB 66; Vatican gr. 640, 827, 829, 840, 1142,
2060, 2184, 2198; Palat. 376; Venice Marc. 169, 170, 171; app.I11.2, I11.17; Vienna iur.
gr. 9; 11; hist gr. 56, 70.

In total, 108 manuscripts or manuscript descriptions were examined. These
include virtually all of the manuscripts consulted by Beneshevich and Joannou, and

many of those listed (if not used!) by Pitra. Further, they include all of the manuscripts
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that may pre-date the second millennium:* Athens 1370 (10™ C); Jerusalem Hier. Cruc
2 (a. 928-931); Jerusalem Pan. Taph 24 (10™-11"C); Moscow Syn. 398 (9"-10™ C);
Paris Coislin 209 (9™-10" C); Paris gr. 1334 (10™ C); Paris gr supp. 614 (10" C); Paris
gr. supp. 1085 (10" C); Patmos 172-173 (9™ C, perhaps first half); Rome Vallic. F 10
(10" C); St. Petersburg GPB 66 (10™ C); Turin Bib. Naz. B.I1.26 (10" C); Vatican gar.
843 (9™ — 10™ C); Vatican gr. 1980 (10™-11"™ C); Vatican gr. 1981 (10™-11" C); Vatican
Palat. 376 (10" C); Sinai 1112 (10™-11" C); Sinai 1112 (10™-11"™ C); Venice. app. gr.
1.29 (10" C). They also include representatives from all of Beneshevich's Co///4 and
Coll50recensions, as well as of the three known 11™ C recensions (see Schminck
1998). Further, they include numerous instances of the synopsis, in various forms.

The Pinakes project does not at present adequately index many of these
canonical manuscripts. Nevertheless, as a supplemental exercise, the relevant entries
under [OHANNES SCHOLASTICVS CPL PTR IIT and PHOTIVS were investigated,
as were the very varied entries under [IVS CANONICVM,,.

The results of the overview of these manuscripts form the basis of the

observations in chapter 1, and are discussed, in particular, in section C.1.

4) [from p. 38, n. 58]Athanasius (particularly his letter to Rufinianus), Gregory
Nazianzen, and Amphilochius are not always listed in the traditional tables of contents
of the Col/14, nor in the thematic index references. Gregory Nazianzen and
Amphilochius, in particular, seem to have had particularly variable fates in the
manuscripts, sometimes missing even in the corpus sections; see Fonti 2.x1x-xx; also
Delineatio 69, 129, 131; Sbhornik 89-91;142-148; Sources Fathers. It is therefore
suspected that all are later additions. Gregory Nazianzen and Amphilochius, in fact, are
not securely attested in any canonical witness until Trullo canon 2 — although a
manuscript that may contain a pre-Trullan recension, Patmos 172, does contain them
(Sbornik 236). In the later expanded Coll50recensions described by Beneshevich,
Gregory Nazianzen and Amphilochius are also often missing (e.g. "Group A", "Group
B", Paris Cois. 211). Stolte 1998a,190 notes the possibility of an even smaller selection
of fathers in the original Co/l/4. Unquestionably the fathers always constitute one of

the "softest" spots in the corpus.

3 Dating of these manuscripts can vary considerably among catalogues, editions and surveys; I have
tended to privilege Beneshevich.
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5) [from p. 41, n. 82] The early Byzantine and Slavic usage of vopokdvemv for
collections with civil and canonical material is so consistently inconsistent that we must
wonder if the term did not originally mean "canons-and-laws", but only had this
meaning attached to it later, perhaps with a degree of artistic license (the first certain
reference is, of course, in a poem). While it is true that copulative compounds of the
type "canons-and-laws" are fairly common in later Greek, if rare in the classical and
Koine (Browning 1983,71, 87-89; cf. Smyth 1956,253), it is still just within the realm of
possibility that the word originally meant something closer to "canon of/forthe law" — a
phrase that could refer to any type of regulative handbook (perhaps originally close to
the sense of a table of penances?), just as apparently observed in the real Byzantine use
of the term. Pavlov (1874,39-42) briefly considered this suggestion in light of the fact
that the Georgian translation of "Nomocanon" does in fact read "canon of/for the law" —
as does, as Pavlov notes (p. 40), somewhat in passing, the Slavonic 3akoHyIpaBuso
(and not 3axonomnpasuio), one of the oldest translations for vopoxavav (on this
translation, Cerny3eva 1998,522-523; on Slavonic compounds, Vaillant 1963,1.215).
Pavlov came to little firm conclusion about this possibility, but Beneshevich seemed to

consider it an open question (Sbornik 105 n. 4).

6) [from p. 49, n. 133] Athos Vatop. 555 (12" C), for example, is a highly unusual
collection of extracts in 89 sections, many containing disjointed series of canons,
apparently gathered around particular topics (although the beginning of the manuscript
is lost — perhaps this is just an unusual appendix section?); Paris Cois. 364 (a. 1294)
mixes many extracts from the synopsis with the full texts of the canons, breaking the
normal rule of completeness; Vienna hist. gr. 70 (14th C) seems to contain most of the
normal components of a full canonical manuscript, but in a very confused order; the
recently described Oxford Bod. gr. misc. f.4 seems to be a bizarre unraveling of the
Coll50, with the canons extracted in sections. See Paris supp. gr. 1089 (16" C) for an
example of a highly extractive handbook-type collection of miscellaneous canons that

seems to become more regular after the 15" C.

7) [from p. 50, n. 138; also from p. 53, n. 146 and p. 217, n. 47] The Coll50is
extremely scrupulous about not omitting even one canon of its source corpus. One
could almost place each canon of its corpus on a card, rearrange those cards, and arrive

at the Coll50. Even divisions of canons are very limited (see Appendix B (7)).
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Until a definitive edition of Co///4is produced, it will be impossible to identify
with complete confidence those canons that are regularly missing in this collection's
systematic references, in any recension. In Kormchaya, witness to the oldest recension
at present published, the following canons are not present in the systematic references
(they are present in this recension's corpus): Antioch 12, Laodicea 38, Gangra 10,
Theophilus 3, Basil 15, 16, and Carthage 34, 51, 52, 64, 67, 69, 74, 75,77, 78, 82, 85,
87, 88,91-94, 97, 99-101, 105, 107-119, 127, and 134-138 (although these last 5 are not
always numbered in the corpus, and probably should not be included; note also that this
list of omissions is very similar to those made by Cresconius in his Concordia; see
Zechiel-Eckes 1991,1.7). Upon inspection of the variants in Kormchaya, RPand Pitra,
Antioch 12, Laodicea 38, and Gangra 10 — canons which are unremarkable, and which
do not suggest any particular reason for their omission — can all be accounted for, and
we may tentatively presume that they have simply slipped out by mistake in the
particular manuscripts privileged by Beneshevich. As such, it is probably safe to
assume that the Co///4 did originally tend to contain all conciliar canons, save those
missing from Carthage. Theophilus 3 is more troublesome: it does not seem to occur in
any variants in any of the modern editions. Its content, however, seems unremarkable:
it simply confirms a deposition and notes that deposed presbyter may appeal his
deposition to the synod. It could easily have been placed under chapter 9.5 or 9.6 — or
9.14. Its absence is perhaps a simple oversight.

The chief omissions, therefore, seem to be only in the newest material added, i.e.
from material not present in the Co/l50 corpus: the first letter of Basil, Carthage, and
perhaps Theophilus. (Most of these canons seem to be omitted because of their
exclusively doctrinal or very local content.) In Jerusalem Pan. Taph. 24 and the
Michael/Theodore recensions, however, they are all more or less added back into the
collection in a separate chapter of title 14. See the descriptions in Burgmann et al.

1995,47, 106.

8) [from p. 50, n. 139] Gratian's Decretum is the ultimate example, but all of the
Gregorian collections are of this type (Fournier 1931,1.77: "les réformateurs
subordonnent a leur programme le choix et I'ordre des canons"; descriptions in Fourner
1931,2.3-54). On the creative potentialities and realities of the later western systematic
collections, see especially Mordek 1975,6-7, Pinedo 1963,291-292. When precisely

western systematic collections shift from at least notionally #ransmitting an older corpus
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to actively building new corpora — i.e. starting to construct "canon law" as a more
abstract set of valid norms, and thus choosing and selecting among the traditional texts
— is difficult to pinpoint. Western canon law historians do not tend to view this
transformation as in need of explanation: it is simply part of the natural evolution of the
tradition towards Gratian, and a normal function of the gradual increase in the papal
exercise of its legislative authority. In light of the Byzantine experience, however, it is
the single most peculiar aspect of western canon law: how does Gratian's Decretum,
which looks like a selective "school-book" commentary on the corpus, in fact become

the corpus?

9) [from p. 51, n. 140] The traditional typology of collections as "chronological" and
"systematic" should probably be abandoned. The first term has already fallen under
criticism in western canon law, and has increasingly been replaced with the better "non-
systematic" (so Fransen 1973; see also Mordek 1975,3). Both terms, however, are
particularly problematic in the east. First, no extant collection in the Greek east is ever
"chronologically" arranged; every exemplum, by virtue of the Nicene prefacing, is
explicitly and consciously not chronological; that's the point. Every collection is thus
"systematic" in the (relatively rare and confusing) usage of the term to describe a corpus
collection that has undergone hierarchical source reorganization of some type (so, for
example, Beneshevich speaks of the "systematic" Tarasian recension in Sbornik 260-
288, and so Sources Introductions; also Nelson 2008,305 speaks of the Dionysian
collection of conciliar and papal materials as "systematic") . By the same token, as we
have just noted, most eastern sources that are "systematic" in the more conventional
usage of the term (i.e. employ a topical index and/or organization) are also
"chronological" collections in that they still presume and transmit a full chronological
collection. In effect, then, they are simply indices 7o the chronological corpus. A much
better general typology, therefore, which Maassen partially employs, would be 1)
"general" or complete corpus collections, which, whether with systematic paraphernalia
or not, notionally convey a complete corpus structure (at a given time) faithfully, with
little or no selection, interpolation or modification within each source; and 2) partial or
handbook collections, which either give only an abbreviated or selected taste of the

whole corpus, or are addressed to a specific question.
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10) [from p. 51, n. 141] It is well recognized, of course, that the Antiochian corpus is a
central source of the entire Christian tradition. Schwartz and Maassen are well aware of
this, and Cardinal Gasparri is often cited as noting the Antiochian corpus as antiquarum
collectionum fere omnium quasi principium et fons (from his preface to the 1917 Codex
luris Canonici, see for example Stickler 1950,3; Gaudemet 1985,76, also 41, 165).
Similar is Fournier's concept of "ancien droit" (1931,1.3-126, esp. 12-21), and Ferme's
"common substrate" of early law (1998,58). For Selb this fact is self-evident: 1989,103-
104. See also now Bucci 1992,94-98. Nevertheless, the atomistic presentation of early
canonical collections, especially after the 5™ C, as a kaleidoscopic array of regional
variation with little reference to their morphological and substantive similarity, and each
with their own special modern name, tends to render the unity of canonical culture in
the first millennium only vaguely perceptible in most modern surveys (e.g. Gaudemet
1985; Reynolds 1986). It is certainly not sufficiently emphasized. This tendency is
magnified by canon law historians of the high middle ages whose master narrative of
the early middle ages seems to be always about "dissonance" moving to the "harmony";
certainly there is little sense that the earlier period possessed any kind of standard text
structures. See, for example, Brundage 1995,22-23, 43; 2008,97; Gallagher 2002,121-
122; Kuttner 1960.

11) [from p. 58, n. 172] The best example is Athos Pant. 234 (12"-13"™ C) which,
without being a later synthesis of two manuscripts, is half biblical/theological
manuscript, and half NC74 (Theodore recension). Similarly Oxford Baroc. 194 (15th O
is essentially a grammatical manuscript with Zonaras appended. BL Add Mss 34060
(15™ C) is a more marginal case: a fairly normal corpus structure may be found in the
midst of "appendix" items that simply far exceed the normal degree of heterogeneity
and quantity (including very miscellaneous historical, liturgical, and theological
articles). Note that these last two examples are rather late.

Much more common are manuscripts of a variety of contents that, perhaps
devoted to a specific task or theme (e.g. anti-heresy or anti-Latin treatises, or a set of
sermons), happen to have small sections citing topical canons. See for example Vatican

gr. 572, 720.

12) [from p. 60, n. 177] First, the rubrics of the thematic collections, read as wholes, do

read as an abstracted summary of the canons. However, the thematic collections
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themselves are always explicitly written as thematic guides to the sources, not as
developments beyond the sources, and the thematic rubrics are always accompanied by
references to specific canons. One never simply lists a series of anonymous rules
following a particular heading: one lists all of the relevant canons by source. Further, to
anticipate the results of chapter four, the thematic rubrics themselves are exceedingly
conservative and derivative restatements of the traditional canonical rules: they do not
for the most part represent creative rationalized interpretation of the traditional rules.
They do not thus "advance" the law beyond the traditional rules. The instinct and
"movement" of the thematic collections is always towards facilitating use ofthe
traditional sources.

The other main exception is the pre-6" C incarnations of the corpus as
continuously numbered wholes. Here the rules do seem to be presented as much more
anonymous and abstracted, referable as "canon 166" or "canon 87". However, even in
these collections, the canons were still arranged by legislative source: Nicaea, Ancyra,
Neocaesarea, etc. The canons were not re-arranged or mixed in any way. More
importantly, in the two principal extant witnesses to this enumeration, Dionysius II and
the Syrian London BL syr. 14528, the conciliar sources are still separated by headings,
even introductions, and in BL 14528 both continuous and source numbering systems are
present.* Therefore the continuous enumeration runs through the different councils, but
the individual identity of the councils is still very much present. Certainly there was no
difficulty in the 6th century in breaking the continuous collection back into its

constitutive source parts.

13) [from p. 61, n. 181] The idea of a "cleaning" (dvaxdBapoic) of the law, including
processes of clarification, paraphrasing, and even pruning of obsolete material, does
emerge in Byzantine secular law, although even here it perhaps implies mostly a
movement of repristinization and renewal of older forms, not radical change (see
Delineatio 81-87; Fogen 1987,152-153; Pieler 1989). It is possible that a similar
process was at times envisaged for the canons. The best prospect is perhaps the Edict of
Alexios I, a.1107 (text and commentary Gautier 1973; see Magdalino 1996 and now
also Schminck 1998,367, where it is dated to 1092). This text seems to suggest some
type of legislative review of the nomocanon (Gautier 1973,197), although it is far from

clear that this texts is discussing anything more than renewing canons that have fallen

* Delineatio 26; Lietzmann 1921,492; Schwartz 1933,3.
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into disuse, or perhaps fallen out of the nomocanon (Gautier 1973,171, Schmink
1998,368, esp. nn. 57, 58; also Macrides 1991,590). If the intent truly was to purge the
older canonical material, it clearly failed. As it turned out, the real Byzantine response
to dealing with problems in the corpus was the commentaries — i.e. to add a new
interpretative layer — and not the restructuring of the tradition itself (for the idea that this

Edict may have stimulated the commentaries, Macrides 1991,590).

14) [from p. 68, n. 207] Nikodim Milas thus considered that a very normal and
unremarkable assertion of canonical fidelity in the concluding lines of the Tomos of
Union 920 (RP5.4-10; the passage at 10) effected an official recognition of the 883
corpus (Milas 1902,254). The text (101 £v KoTa@pOVHGEL TIOEUEVOLG TOVG 1EPOVS Kol
Beiovg Kavovag tdv poakapiov [atépov Hudv...avébepa) in fact suggests no such
official confirmation. Unfortunately, Milas's "920" date was adopted by Charles de
Clercq in his influential DDC article on Byzantine canon law (de Clercq 1937), as well
as by Gaudemet in his RFE article (Gaudemet 1965), with the result that it has been
regularly asserted ever since (for example, Fonti 1.xvii; Morolli 2000,314; Nichols
1992,417; Rhodopoulos 2005,84; innumerable encyclopedia articles). S.V Troitsky
seems to have first caught the error in the 1950s. See Zuzek 1964.25 n. 34, and now
Historike 91-92.

15) [from p. 70, n. 213] This reading goes back to the first Greek-language canonical
manual, Aokipov ékkAnclaotikod dikaiov of Apostolos Christodoulos (Constantinople
1896; cited at length in Christopoulos 1976,255-266), and is based upon a comparison
of the concluding dispositive statements of Trullo 1 and Trullo 2. The former, it is
argued, is highly categorical, and affirms the absolutely unchangeable nature of
dogmatic teaching. The latter, it is claimed, is phrased in less categorical terms, and is
aimed only at the illicit falsification of the canons. The conclusion is therefore drawn
the modification of the canonical tradition by a legitimate ecclesial authority — i.e. an
ecumenical council, such as Trullo itself — is tacitly approved, while any change to
doctrine completely forbidden. Trullo itself does, it is noted, add new canons, and
modifies older traditions.

Although attempting to read clear legal-doctrinal distinctions into the highly
ornate and rhetorical language of Byzantine legislation is inherently questionable (and,

in any case, one of the key phrases in Trullo 1 on the unchangeability of dogmas, ovte
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mpooTifEvaL TL oDte PV Vearpelv, from Deut 12.32, is applied to the canons in II Nicaea
1), this reading is perfectly correct, and even helpful, inasmuch as Trullo is certainly
establishing a hierarchy between doctrinal and canonical regulations, and there is no
sense in Trullo 2 that the council is forbidding further canonical legislation per se—
obviously the council itself engages in it, and so does II Nicaea. Falsifications are
indeed its principal target. The problem is that this reading is usually made in the
context of attempts to support modern plans to codify the Orthodox canons, which
anachronistically read into Trullo the authorization of modern-like positivist authority,
i.e. authority over the tradition so extraordinary as to be able to radically change the
canonical tradition through omission, abrogation, and radical reorganization of the
tradition. But nothing could be further from the council's intention, content, or tone — or
the whole tradition's development. The council simply witnesses to what is always the
Byzantine legislative "formula": confirm the older tradition in order to add— and only
add — to it. Radical renovation of the established textual tradition is unheard of. The
council thus tacitly approves only a tentative and chary "traditional positivism", which

allows for additions, and perhaps "neatening" of the tradition — but nothing further.

16) [from p. 71, n. 218] It is now recognized, for example, that "private" collections, by
embodying authoritative traditions, could continue to exercise considerable authority for
their users whatever the official stance of the government towards them. The best
examples are probably the so-called "rustic laws" (Pieler 1978,432-433), but also the
Eisagoge (Pieler 1978, 457). Similarly, "official" actions did not necessarily have much
effect on the reception of a collection. The (iconoclast) Ecloga, for example, would
continue to be copied despite the probable intention of the Prochiron to "officially"
replace it (Pieler 1978,452; or, alternatively, to replace the Eisagoge, so Schminck
1986,64-65). In general, it seems, anything old and traditional, and slightly numinous,
tended toward the authoritative, whatever anyone said, or whatever reason could be
proffered to the contrary — and whether "private" or "official". "Official" recognition no
doubt existed in this world, but it was not apparently particularly important or even
necessary. On this point cf. also Firey 2008, where it is argued that the development of
canonical collections should be understood more in terms of imperial/papal reception

than "official" promulgation or recognition.
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APPENDIX B
Appendix to Chapter 2

(The following are supplementary notes, supplying further details, texts and examples
for various points in the main text. These notes are referred to in the main text and/or
footnotes by appendix and note number.)

1) [from p. 84, n. 8] Most fully preserved novels from the 5™ C onwards have prooimia

structures. | have examined all those attached to the 6™ C ecclesiastical laws, and a

selection of those attached to other laws. For all of these, and more, Hunger 1964

remains a critical resource. Other helpful, often more narrowly focused, examinations
include Biondi 1952, Honig 1960, Lanata 1984. The prooimia of the novels of Leo,
which are estimated to comprise two-thirds of the Novels' full text (Fégen 1995,1602;

texts in Noailles and Dain 1944), have also been consulted.

In addition, the following materials have been examined.

A) Materials introducing late antique collections:

< Connected with the Theodosian codification (texts in C7h):

e CTh1.1.5,1.1.6
o Novels 1 and 2 of the Theodosian novels
o the full Gesta of the senate's reception of the C7h

< Connected with the CJC (texts in CJand Digest)

o to the Codex: constitutions Haec, Summa, Cordi
« to the Institutes: constitution /mperatorium

o tothe Digest. constitutions Deo auctore, Omnem, Tanta/ Aédwxev
B) Materials introducing Byzantine collections:

the prooimion to the Ecloga (ed. Burgmann 1983,160-167)

% the prooimion to the Eisagoge (ed. Schminck 1986,4-11)

< the prooimion to the Prochiron (ed. Schminck 1986,56-60)

% the prooimion to the Basilica (ed. Schminck 1986,22; see also van
Bochove 1997)

the general prooimion to Leo's Novels (ed. Noailles and Dain 1944,4-9)

0, 0,
X IR X4

0,
o

C) Other sections or structures of works consulted that [ would consider broadly

introductory in content include C7h 1; Digest 1.1-4 (and broadly book one); /nstitutes
1.1-2; CJ 1; Eisagoge 1-10; and Basilica 1-6

2) [from p. 85; also p. 27 nn. 2, 6; p. 147, n. 60] Major formal prologues preface four

Byzantine canonical collections:

Collection

Introductory texts (and editions)

Coll50, c. 550

Prologue: Oi tod peydiov 0eod (Syn4-7)

(Epilogue: the "Apostolic epilogue" (see above pp. 87-88), used to
conclude the last title, may be considered to function as the
collection's epilogue.)

Coll14 and later

Prologue I (c. 580): Ta pév copatoa.. (Pitra 2.445-447)
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recensions, C.
580 and later

Prologue II (883): O pév mopov tpdAoyog... (Pitra 2.448-450)
Prologue II1a (1089): T'é¢yovev oVtw kai tadta... (Longer version by
the oefaoctog Michael) (Schminck 1998,360-361)

Prologue I1Ib (1092): I'¢yovev oVt® kai tadta... (Abbreviated
version by the Béotng Theodore) (Schminck 1998, 359)

Xovtoypo Kot
ototyeiov of

"TIpoBewpia: To 1@V iepdV Kai Oeiwv... (RP6.1-30)
This is the most comprehensive prologue in the tradition, borrowing

Matthew extensively from earlier introductory material, and incorporating a
Blastares, synodal history.

1334/5

‘Emttoun) "TIpoBewpia: TOV Kavovov oi pév giot...(Leunclavius 1591,1.1
Kavovev of unpaginated) = PG 150.45-50)

Constantine

Harmenopoulos,

c. 1346

Some smaller or supplementary collections also contain short prefaces:

Collection

Introductory texts (and editions)

Coll87, c. 550

Epigraph: 'Ex 1®v petd tov Kdowa...
"TIpdrhoyog": Eig 66&av oD peydiov Beod....(Heimbach 1838,2.280 )

2Hvoyig Tdv
Osiwv Kovovmv
of Arsenios of
Philotheou,
12" or 13" C2

Short preface-heading: ITapoakepuévov EKAoTE Kol TOV
apopolévtav... (Voellus and Justel 1661,2.749 = PG 133.9)

The three classical 12™ C commentaries contain introductory structures; those of

Zonaras and Balsamon are particularly extensive.

Collection Introductory texts (and editions)
Aristenos, c. Epigraph: Nopoxdvovov cov 0e®... (Zacharid von Lingenthal
1130 1887,255-256)

Zonaras, after
1159

Epigraph: 'E&nynoic tdv iepdv kai Osimv.. (RP2.1)
"IIpooiwov": 'H dnAwocig tdv Adywv Gov...(RP2.1-2)

Balsamon, in
stages, ¢. 1177-
1193

Introductory verses:
Aotepeg ¢ moAvQoTOL... (RP1.1-3)
Tag kavoviiag evoefeis... (RP1.3-4)
Epigraph: 'E&fynoig 1dv iepdv kai Oeiov kavovov... (RP2:31)
Prologue: I1eiBecBe toig fiyovpévolg vudv... (RP2:31-33)
"Enidoyoc": Tnv Mwocaiknyv dvapetpriicog tAdvny...(Horna 1903,201)

Two other introductory texts may be found in the manuscripts:

Text Edition
Verses prefacin% Rome Nopog pev avtog og Kavav og e000g... (Pitra2.452 =
Vallic. F.10, 10™/11"™ C Sbornik 244)

century

Epilogue following
conciliar canons in Oxford
Baroc.26, 10"/11™ C

T6ov Tpoeyphenoav ol TOV ayimv aroctOAWV... (Sbornik
318-319)
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The broader introductory structures of many manuscripts — i.e. sets of articles
near the beginning of the manuscripts, usually accompanying or interwoven with the
collection prologues and tables of contents — have yet to be systematically studied." We
can tentatively suggest, however, that the most common introductory texts seem to be
the Apostolic Epitome material, conciliar histories, hierarchical lists of sees (t6&gig
npokadedpiac),’ and occasional doctrinal or liturgical articles.”

Within the corpus itself, a number of sources contain prologues, epilogues, or
identifiably "introductory" canons.’ These are Dionysius (epilogue); Gangra (synodical
epistle, including epilogue); Antioch (synodical epistle); Gregory of Nyssa (prologue
and epilogue); Basil (epistolary introductions to letters 188, 199, 218; canon 84 is also
epilogue-like); Constantinople (tpocpwvntikdv); Carthage 1 and 2 (and, more vaguely,
the framing Apiarian dossier); Cyril 1; Chalcedon 1; Trullo (rpocemvntikog Adyog and
canons 1 and 2), and II Nicaea 1. Similarly, Coll741.1-3, treating (1) theology; (2)
which canons must be obeyed; and (3) the force of unwritten law — very much in
imitation of the civil codices — may also be considered an "introductory" set of titles.

In addition, in the manuscripts, the sources are usually prefaced by short
epigraphical notes, generally mentioning the name of the synod, its place, and
sometimes the number of canons in the source, the number of fathers in conciliar
sources, and/or a date. Judging from the current editions, and supplementary texts
published by Beneshevich, these seem quite stable throughout the tradition, very often
identical from manuscript to manuscript, although small variations and abbreviations

may be found.® Sometimes they may be found prefaced by short extended historical

' See, however, the items noted for the recensions in Sbhornik 131-132, 192-193, 244-246; these are quite
typical.

* Burgmann in 1999,611 suggests that these are to be found in almost all canonical manuscripts (alhtough
not always in the introductions); certainly they are very common. See the data in Sbornik, Sin and
Munitiz 1974, 1978.

3 See for example that of Vatican gr. 640 published in Beneshevich 1927,131-155; more broadly
Darrouzes 1981.

* See for example those in Cambridge Univ. Ee iv 29, Escorial X.II1.2, Milan Ambros. E. 94 supp.,
Oxford Rawl G.1.58, Paris gr. 1263, Vatican gr. 640.

> Sometimes the epistolary introductions could be removed, e.g. in Oxford Rawl G. 158 — although here
they are later re-added to the manuscript by a later scribe in a separate section. See also Sources Peter.

% For example, Sin Group A reads for Sardica "Canons of those gathered in Sardica after the fathers in
Nicaea: in all, 21 canons", whereas Patmos 172 and Rome Vallic. F.10, from Beneshevich Kormchaya,
omit "after the fathers in Nicaea" and add "The holy synod convened from different provinces in Sardica
decreed the following ordinances." Similarly, many manuscripts of the first recension in Shornik list the
Apostolic canons as "canons of the holy apostles", but elsewhere they read as "the ecclesiastical canons of
the holy apostles" (Sin Group A) or "the canons of the holy apostles issued through Clement” (e.g.
Vatican gr. 1980). But such is the greatest extent of the differences. Most epigraphs are virtually
identical, varying at most by a few words. Published epigraphs include those for the multiple recensions
of the Co//50and Colll4in Sin and Shornik; in Beneshevich's Kormchaya; in RP; Pitra; and in Fonti. In
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prefaces or vmoBécelg; one set may be found in Beneshevich's Group A manuscripts of
the Coll50, and the commentators provide another.’

Individual canons may also be prefaced by summary rubrics. Apparently fairly
common in Latin canon law manuscripts,® the frequency of these rubrics in Greek
manuscripts seems to be much more modest. From Beneshevich (Kormchaya, and
descriptions in Shornik and Sin), and much of RP, and my own examination of the
manuscripts, they seem to be regular only in Carthage and II Nicaea. Joannou,
however, has systematically inserted rubrics into the entire corpus. His principal source
is Vienna hist. gr. 7, a rare reverse-index to the Co//50, published as the /ndex
Vindobonensis by Beneshevich (Syn 191-223).° He has re-added these rubrics in the
intriguing belief — not unlikely — that this manuscript preserves rubrics originally
present in the Antiochian corpus, as they are often very close to Dionysius' rubrics (their
relationship with the very early rubrics in London BL Syr 14528 remains to be
investigated). Occasionally, however, the source of his rubrics is not entirely clear (e.g.
Trullo, Hagia Sophia).

Finally, Michael Psellus' poem Ilepi vopokavévou kol T@v Tomk®dv cuvodmv
(ed. Westerink 1992,77-80), must be mentioned because it is one of the very few extant
descriptions of a canonical work, and it is intended to be introductory. One other
description, in prose, and much simpler, may be found in Paris gr. 1182, published by
Heimbach in 1838,2.299-300; cf. also the description of the "Ten Synods" in Florence
Laur. 5.22, published in Sbornik 83 n.3.

3) [from p. 87, n. 21] tadta Kai Tepi KavoOvov dtotetdydm VUV Top’ HUdV, O
gmickomot. VUETS 08 Eupévovtes eV anTolg cmbnoecbe kai elpnvny éEete, dneiBodvteg
0¢ KoAaoONoeche kal moOAepov pet’” AAAMA®V aidlov EEgte, diknv TNV TpoonKovsay Ti|g
avnkotog Tvvovteg. 0 Be0g d€ O pHOVOg Aid10¢ O TAV OA®V TOMTNG AIOVTAG VUG S TG
elpnvng &v mvevpatt ayim Evooel, kotaptioet gig mav Epyov ayabov ATpEnTOoLG,
AUEUTTTOVG, AVEYAKT|TOVS Kol KATOEIMGEL THS aiwviov {ofic cuv UV dud THS peotteiog
10D Nyomnpévou Tadog antod ITnood Xpiotod 10D 00D kai cmTiipog U@V, pued’ ov 1
00&a aOT® TQ €Ml TAVTOV Be® Kol TATPl CLV AYiE TVEVUATL TG TOPOKANT®, VOV Kod AEl

Kol €ig Tovg aidvag TdV aidvov. auny. (ed. Metzger 1985,3.308-310)

RP they are sometimes missing (e.g. Ephesus, II Nicaea) and often in footnotes (e.g. Ancyra, Nicaea,
Chalcedon).

7 Sin33-67; RP1-4.

¥ cf. Fransen 1973,17, 33.

? Discussion in Fonti 1.1.8-10; cf. also Fontr2.1.xxiii-xxiv. On Vienna hist. gr. 7's contents, Sin 108-126.
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4) [from p. 90, n. 38; also from p. 91, n. 42] Oi T0d peydrov Oeod [c. 550]

The disciples and apostles of our great God and Saviour Jesus Christ, and also those
bishops and teachers of his holy church who succeeded them and were like them [oi
et ékeivoug kai kat” éketvoug]'® were entrusted to shepherd in holiness the multitude
of those from the Gentiles and Jews who had departed from diabolical deception and
tyranny and had of their own accord come in right mind and faith to the King and Lord
of glory. These men did not think it necessary, as the civil laws do, to harm wrong-
doers (for this seemed altogether common and very negligent), but instead were zealous
to brave dangers readily for their flock and to turn about those who were going astray.
Like the Good Shepherd they ran without hesitation after any that were wandering or
veering from the straight path, and they struggled to draw up by all manner of means
those that have already fallen headlong into the pit. With great wisdom and skill they
cut off with the knife of the Spirit that which was already putrid and very weakened,
while that which was damaged and loosened [Avopevov] they bound with various soft
medicines and rational dressings [6ecopoig Aoyikoic]. Thus by the grace and co-working
of the Spirit they restored to their first health those who were ill.

In order that those who would succeed and be like them might preserve
unharmed those ruled by them, each thrice-blessed generation [tobtwv £ékactot...ol
tpopokdprol] has come together when the divine grace has ordained it, and each of
their synods has gathered in assembly in order to issue certain laws and canons (not
civil, but divine) on what ought and what ought not be done, thus reforming the life and
manner of each. These canons bolster those who are journeying on the royal way, and
penalize those who have fallen by the side.

Of old at various times laws and canons of the church have been issued by
different men for different purposes and appropriate to different circumstances (for
there have been ten great synods of the fathers after the apostles, and in addition to these

Basil the Great ruled on many matters). Naturally, because of this, the canons have

"1t is not entirely clear that kat éxeivovg should be translated in the sense "were like them", i.e. acted in
a way "according to them", "following their manner". A more likely meaning may be "those at their
time" (so Zaozerski 106: nocnie Hux u npu Hux ObiBue and Pitra 375 fam qui illorum temporibus, tam
qui post illos firere). But this sounds rather odd, especially in the order of the phrase "those who came
after them and those at their time" — thus Pitra's reversing of it! — and it makes little sense in this meaning
later when it reappears in 4.14, if Beneshevich is right, with some of the MSS, to re-add the phrase here.
The grammars do not seem to decide the question certainly, although the temporal meaning is probably
more normal, especially with personal subjects (Kithner 1869,2.1.411-414; Schwyzer 1939,2.478-479;
Smythe 1956,380).
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been written by them in a scattered manner, as demanded by the emergence of matters
at different times, and not in a subject-matter order, divided among chapters. As a result
it is altogether most difficult to find in one place the materials sought on one rule.
Because of this, by the grace of our Lord and God and Saviour Jesus Christ, we have
undertaken to gather together into one place their scattered regulations from different
times, and we have divided them into fifty titles. We have not preserved a numerical
order and progression — joining, as it were, the first canon to the second, to the third, to
the fourth, to the fifth, and so on — but rather, as much as possible, have harmonized like
matters with like, and woven the same chapter together with the same, and so have
made it easy for everyone, I think, to find without trouble that which they seek. We
have not been the only or first to have applied ourselves to this task, but have found that
others have divided the material into 60 titles, neither joining the canons of Basil to the
others, nor harmonizing like subjects to like in titles. Because one [thus] finds many
canons on one chapter and it is difficult to grasp all rulings on one subject, we have, as
much as possible, made a clearer division of the canons by a juxtaposition of similar
material, with, in addition, an inscription for each title which clearly indicates the
content [dvvapuv] of the subsumed material.

The order of the synods after the apostles, and how many canons each issued,
and how many also Basil the Wondrous composed, is easily determined from what
follows — for thus presented it is clear and very easily discerned [gvcOvontoc] for those
who wish to read it.

The holy disciples and apostles of the Lord issued through Clement 85 canons.
After them were their successors, as is here below ordered.

The order of the synods.

1. Of the 318 fathers gathered in Nicaea in the consulship of the Illustrious Paul
and Julian in the Alexandrian year 636 in the month of Desios before the 13" of the
Calends of June: 20 canons.

2. Of the blessed fathers in Ancyra, whose canons were earlier than those of
Nicaea, but which are placed second because of the authority, that is boldness
[rappnoiav], of the first ecumenical synod: 25 canons.

3. Of the holy fathers in Neocaesarea; this synod too was held earlier than
Nicaea, and after Ancyra, but Nicaea, on account its honour, is placed before it: 14
canons.

4. Of the fathers gathered in Serdica after the fathers in Nicaea: 21 canons.
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5. Of the fathers gathered in Gangra, by whom were issued 20 canons.

6. Of the fathers gathered in Antioch, by whom were issued 25 canons.

7. Of the fathers gathered in Phrygian Laodicea, by whom were issued 59
canons.

8. Of the fathers gathered in Constantinople, by whom were issued 6 canons.

9. Of the fathers gathered in Ephesus, by whom were issued 7 canons.

10 Of the fathers gathered in Chalcedon, by whom were issued 27 canons.

There are also canons of the great Basil, 60 and 8 in number.

5) [from p. 95, n. 53] Ta pév cdpata [c. 580]

Bodies partake, as is fitting, of material nourishment, and so flourish and grow until
they reach the set limits in measure and duration to these increases. Likewise, the
rational soul is watered and increased by kindred reason and grows spiritually: upon
earth it seems to adhere to the body, but in many things it ascends towards higher
visions [Bempiag], and enters into the heavenly vaults, in no way subject to the limits of
measure and duration. There, above, it converses and lives with the light-bearing
powers and enjoys those things which are truly good, and not those that are in shadows.

Analogously it is proper here too [on earth] that the creator has allotted that
which is limitless to the immortal part, and that which is perishable to the mortal.
Therefore it is seemly that the always-moving element of the soul should ever accustom
and attach itself to these limitless things, and not give opportunity to the soul to let go of
genuine teachings and grasp hold instead of anything spurious. For if she [the soul] is
occupied with good words and actions she will acquire divine visions [@avtaciog] in
sleep and in dreams.

Considering these things, and applying a saying of an ancient pagan sage to the
divine decrees, "convinced that they are a discovery and gift of God, the dogma of
prudent and God-bearing men, the correction of willing and involuntary sins, and a
secure rule for a pious way of living that leads to eternal life", I have with zeal
attempted to gather into one the God-befitting canons issued by the holy ten synods,
which were convened at various times, and whose canons serve for the strengthening of
the divine dogma and for sound teaching of all men. I have placed the canons of each
synod under the name of that synod. Furthermore, I have included the canons called "of
the Holy Apostles", even if some believe them to be doubtful for certain reasons. I have

also joined to the present work the sacred synod of Lybian Carthage that took place in
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the time of Honorius and Arcadius of pious memory. I have found that it decreed many
things able to introduce much that is useful for life, even if some of them only refer to
local matters and order and some are inconsistent with regulations issued both generally
and specifically and the ecclesiastical order prevailing in the other dioceses or
provinces. (One of these is the definition that those enrolled in the clergy above the
rank of readers must abstain in every way from their spouses lawfully wedded before
their ordination. Among us it is not by command, but by free choice it falls to each
person to practice either abstention on account of God-loving ascesis or undefiled
intercourse on account of the honour of marriage — in neither case liable to any sort of
just reproach.)

I have also thought it good to make mention of the things piously spoken in
personal letters, in questions and answers, by some of the holy fathers, and that are in a
certain way able to provide a kind of canon [tva tpdmov kavovog TOmov mapéyxestat]. I
am not ignorant that both the great Basil and Gregory thought it right that one ought to
call and judge "ecclesiastical canons" only those regulations which have been decreed
not by one person by himself but by common assent and with careful examination by
many holy fathers gathered together in one place. However, I have considered that the
pronouncements of these teachers either concern things already spoken of in synods and
so introduce something very useful for the clarification of those things that, apparently,
seem to be hard to grasp for some; or they concern entirely new subjects which are in no
way, in letter or meaning, present in the synodical enquiries and decisions — and I
consider that those who have been so appointed judges of such things from the
worthiness of their persons and from the spiritual light which according to the energy of
God blazes forth in these men, that these are able to produce decisions that are not only
unimpeachable but indeed extremely praiseworthy.

I have therefore brought together the content [trjv 60vapv] of all of the amassed
material into fourteen titles, and divided each of these into different chapters. Under
these I have then placed the regulations appropriate to each inquiry, making clear both
the name of the sources where the regulations are found and the number through
numerical figures. In this way I have, I think, produced a collection that allows for the
easy discernment of the content of the material [ebcVOvomTOV OC OlpO KOITA SVUVAULY TO
ocvvtaypo wemoinuot]. The reason that I have presented the material in this form — I
mean, with numerical references, and not placing the appropriate word-for-word text

under each chapter — is that I did not wish (on account of the needs of different
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inquiries) either to write out many times the same canon and make the work bloated for
readers, or to cut up and divide one canon that pertains to multiple chapters (which has
been done by some in the past) and to then become liable for such fractioning to the just
charge of ill-blessed license among some [kai dikaioy 00K EDAOYOL pe TOAUNG &l T
TOWWTY KOTATOUT Tapd Tiow aitiov dmevéykachor].

If anywhere I have found that the civil legislation is usefully related to such
canonical writings | have arranged from it under appropriate chapters in a separate
section of this book short and concise extracts of regulations. In this way I have put
together in a collection a brief exposition of those regulations in both the imperial
decrees and the interpretations of the jurists that pertain to ecclesiastical good order and
that serves as both an arde-mémoire and for the full discovery of these regulations by
the reader. If I achieve my goal to provide something useful first for myself, but also
for others, may I, with God, helped by the prayers of the saints, receive the reward of

my eagerness and zeal.

‘O pev mapov [883]

The present prologue [i.e. & uév copota] set forth as its goal to gather into one
the canons issued from the time when the Christian teaching in the voices of the
apostles unfolded into the whole world until the fifth synod. The accomplishment of the
things promised has been brought to a not unworthy conclusion. It has brought together
into one the canons that the fifth synod and the proceedings synods decreed, and, if the
interval of this time has shown some other individuals among the sacred men to have
arrived at such a height of virtue that they have been deemed trustworthy and their
words have come to be recognized as equal in honour and order to the canons, it has not
rejected their works as adulterating that which is appropriate to this present task.

The time after the fifth synod has brought forth not a few other novelties in life
and has seen the convening of sacred synods for various reasons. We, however, not
wishing to inflict indignities upon the works of the ancients — a rash act which many
have been frequently driven to by the lack of recognition for their own works and which
is meant to give the appearance of wisdom to the theft of others' works [kai K lonfj TdV
aAAotpiv OQpLV avactacot coeiag Nratnoev] — have instead lifted up in admiration
and praise those who have made a beginning of any good thing in life, and thus we

recognize as honoured those whom we follow.
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Therefore, maintaining inviolate the preeminence of the labours of these men,
indeed increasing them, we have attached to what has gone before the things that have
come after. What time has denied to them, we restore with addition (providing
damages, as it were) [Ta0TV aOTOIg NUETS TV TPSONKNV, ®G {npiav, arokafioTdvVTES]
and we present to them this labour of love now complete with all that has transpired
until the present.

The present book therefore contains all that the [first] prologue has described, as
well as, in the same sequence, and in the same order of composition that those before us
devised, the regulations which the sixth ecumenical council defined; and further those
of the seventh ecumenical council, which holds the second place of those convened in
Nicaea, and which condemned the iconoclastic madness and composed not a few
ordinances of those that rectify the sacred way of life [tr|v iepav moArteiav]. In addition,
it contains those regulations decreed afterwards by the first and second synod in
Constantinople, which, when a certain strife was kindled, made the all-sacred temple of
the apostles its hearing-chamber for these affairs. Further, it contains those of a later
synod which, convened for the common harmony of the church, sealed the synod in
Nicaea, cast out all heretical and schismatic error, and added its canons to those of its
brother synods.

This here-mentioned labour of this book has also everywhere joined to the
sacred writings certain legal excerpts — not neglecting their addition — which are in
harmony with the sacred canons.

In order that one might know the year when the present material was added to
the earlier, it is counted in thousands of years, increased six-fold, and exceeding even
this, not stopping its course at three hundred more years, but driving on to the ninety-

first year — this is the year that brought forth this present work under the sun's rays.

6) [from p. 97, n. 63] oi 8¢ vopot o dikatov kai TO KOAOV kai TO cupeépov fovlovral,
Kai todTo {ntodoty, kai Eneldav evpedi), kowov Todto TpocTay’ Anedeiydn, ndcty icov
Kai dpotov, koi Todt’ €0t VOPOG. @ mhvtog meifecbat mpoonKel did TOAAE, Kol pHiAc6’
OTL TG £0TL VOLOG EVPNHOL LEV KOl ODpoV Bedv, SOy 6’ AvOpOT®V PPOoVitmV,
EnavopBoua 0 TV £KoVGimV Kol AKoVGImV AUapTNUAT®VY, TOAE®S 0& GLVONKT KOV,
kB’ v mdot Tpoonket (v 101¢ &v Tf) mOAel. Against Aristogerton 116 (ed. Butcher

1907).

290



7) [from p. 101, n. 72; also from p. 217, n. 48] The divisions and repetitions in the
Coll50 are quite limited (although in most cases there are variations across the
manuscripts; the following is derived from the main text of Syn). Nicaea 6 is divided
between titles 1 and 7; Serdica 3 is divided between title 3 and 16, Serdica 11 is cited in
full in title 3 and a relevant extract in 47; the second part of Serdica 21 is cited in full in
title 13 and the first part in title 48; Gangra 20 is cited with epilogue in 32 and without
in 47; Antioch 2 is divided between titles 18 and 47; Basil 20 is repeated in full in titles
32 and 41; and Basil 62 is repeated in full in 41 and 44 (because it contains the penalty
referred to in Basil 63 in this last title). In every case the divisions are very logical, and
follow clean divides within the canons themselves (i.e. the canons address two different
issues or contain two rules). The only true repetition is Basil 20 (on the case of a
woman who leaves her husband), which seems to have been repeated because of
uncertainty about whether or not it refers to monastics in particular (because of the
presence of the verb dvaywpéw), or is more general in scope — thus it is repeated under a

monastic title, and a more generic marriage title.

8) [from p. 105, n. 84] ...[the fifth and sixth council did not write canons] 8t Gv
AmooToovVTol 01 Aaol THG YElpOVoC Kol TameEVOTEPAG dlarymYT|g €ml 08 TOV KpeitTova Kol
VynAotepov petabdvton Blov: Eviedbev te 10 €0vog 10 dylov 10 Paciielov igpdtevpa,
VeEp o0 Xp1otog dnébavey, Ko TOAAGV €€ dtaliog maddV dlacTdUEVOV Kol
VTOGLPOUEVOV Kol KOTd pukpov Th¢ Oeiag pdvdpag dmoppayev kol dtotunBey Koi T
ayvoiq xai AnOn tdv ti¢ dpetiic katopBoudtomv drolcdijcav Kol AmooToMK®S EINETV
TOV V1oV 10D Be0d Katamatiicav Kai T aipa thg d1ibkng &v @ Nyrodn Kovov
nNynoduevov v tod Tvevpatog évoPpioe xaptv. (ed. Nedungatt and Featherstone

1995,52.3-20)

291



APPENDIX C

Appendix to Chapter 3
(The following are supplementary notes, supplying further details, texts and examples
for various points in the main text. These notes are referred to in the main text and/or
footnotes by appendix and note number.)
1) [from p. 145, n. 53] The lack of extensive study of Opog comparable to that devoted
to kovov makes speculation difficult. Schwartz' suggestion (1936a,177 n.3; 193) is still
perhaps the best: that the term 6pog eventually become associated with doctrinal
statements, and the need to distinguish doctrinal from disciplinary material meant that
its continued use for the latter became inappropriate. At Chalcedon there is also an
instance in which &pog, in the midst of a heated debate, is explicitly distinguished from
a kavav, although the nature of the distinction is far from clear (ACO2.1.1.91; cf. Price
and Gaddis 1.157 nn. 111, 112). Suffice to say that a qualitative difference does not
seem to have been well established.

The theory of Erickson 1991a and above all Ohme 1998, adopted by Hess 2002,
discussed above, that the shift from 0pog to kavav is part of larger change in
fundamental legal thinking is intriguing, but not entirely convincing. Ohme develops
the theory with great subtly, but here we can offer only a few preliminary considerations
that should make us prima facie nervous about embracing it too rapidly.

First, to a degree to which Ohme and others do not take into account, dpog and
kavov are very frequently used in Greek literature as synonyms, and often in Aendiadys
constructions. A 7L G search will reveal over a hundred such instances, including — to
take a few examples — Demosthenes De coronoa 296; Aristotle Protrepticus Frag. 39.1;
Dionysius Halicarnassensis De Lysia 18.4; Philo De Specialibus legibus 3.164; Gregory
of Nazianzus Apologetica 35.477; Basil Sermon 13 (31.876). Oppel 1937,28-29, 51-72
thus tends to treat them as more or less synonyms. Even in Roman law literature 6pot
and xavoveg (definitiones and regulae) are sometimes very nearly synonyms (Schulz
1953,66-67, 173; Stein 1966,65-73 et passim; 1995,1553-1554) (And note that 6pog
thus has its own perfectly "legal" valence, as does kavmv. To try and plot kavav
language as some type of firrther assimilation to Roman law language on purely
terminological grounds is thus questionable.) To suggest then that calling a rule pog in
the 4™ C, and xavév in the 5 C is indicative of a deeply significant and clear shift in
fundamental legal theory — or that a change in theory caused this terminological shift —

is thus not an immediately likely proposition. Certainly any important formal source
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distinction embedded in these terms would be surprising, and in need of very explicit
proof.

In fact, when we examine the canons, it is curious that in much earlier material
Opo¢ and xovmv can be read very easily as synonyms in the same texts — for example in
Carthage acta 1, Chalcedon 28, or much of Antioch. Likewise, general, synthetic senses
of 6 xavdv can easily be juxtaposed with more specific, positivistic senses of the term
(e.g. in Gangra or Antioch, perhaps in Nicaea). Both of these facts suggest a much
looser, "messier" semantic world than Ohme's distinction requires.

Further, it is not helpful that, as far as [ am aware, no where is 6pog explicitly
distinguished from xavav as somehow a secondary expression or realization of the
latter — or indeed, even explicitly defined as an episcopal enactment per se. This
relationship and distinction is only inferred from the fact that in the earlier material dpog
tends to mean a more positive-like enactment, used for present legislation, and kavav
tends to appear in more abstract, synthetic senses as "general tradition". Strictly, though,
this only reveals the presence of these two concepts, i.e. of a concrete written rule and
of a broader sense of normativity, and not an investment of a rigid and qualitative
doctrinal legal-theoretical source distinction embedded in the very terms themselves —
or in the relationship between the two. It is perfectly possible for these concepts to exist
together expressed by a more varied vocabulary. In other words, the idea that specific
rule enactments must remain anchored in broader narratives of normativity — the idea
that 6poc-kavav distinction is supposed to embody — does not require dpoc-kavdv
vocabulary. As such, the disappearance of this language does not necessarily imply the
loss of these concepts, and, thus, conversely, the loss of these concepts cannot be
proposed as a reason for the shift from dpot to kavdveg, as Ohme's theory seems to
wish.

Finally, it is a little curious that such an unusually distinct and dogmatic
conceptual-terminological division between positive legislative enactments (6pot) and
traditional rules (kavoveg/6 kavav) existed in the 4™ C but then seems to have so
entirely dropped from view that only in the 20™ C has it been recovered (for the later
tendency to equate easily the two terms, see e.g. Zonaras RP2.159; 3.306, 308). More
likely it never existed at all; or rather, was but one way at one time of indicating a basic
concept — the embedness of church regulations in broader Scriptural and Apostolic

traditions. This is a concept that will always remain basic to church law.
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2) [from p. 147, n. 59] The Apostolic canons are among the most variable, existing
without numbers in the oldest known Latin translation (the Fragmentum Veronese), and
when enumerated often showing considerable variation in order and number of canons
in the manuscripts — both within the Greek tradition, and across the Latin, Greek and
Syrian versions (see Fonti 1.2.4-7; Metzger 1985,3.12; Pitra 1.43-44; Sin 63 n.2;
Sources Apostles; Steimer 1992,92; Turner 1936,1.2.1.370-371). Clearly gradual and
varied processes of enumeration took place.

Gradual processes of extending enumeration may be also inferred from the fact
that some elements in the corpus exist in different parts of the tradition both with and
without numbering. The best examples are the additional acta extracts or decisions
appended to Constantinople (canons 6 and 7), Ephesus (canons 7-9) and Chalcedon
(canons 28-30), as well as the final canons in Carthage (135-138). All evince
considerable irregularity in the manuscripts and thematic indices, sometimes not
enumerated at all (or simply not included), sometimes numbered differently. Similarly,
Gregory Thaum. seems to be cited as an undivided whole in the Co///4 (Title 13.13),
although it is sometimes divided and enumerated in the corpus sections. Likewise,
Basil's "canons" beyond the three principal letters (after 86) tend to be cited in the
Coll14 by epistle addressees, and not numbers — despite (sometimes) possessing
numbers in the corpus sections of the manuscripts.

The letter constituting Constantinople 1-4, on the other hand, is a good witness
for variation in post-production division and enumeration. The same text appears
divided into only 3 canons in Dionysius (I and II, presumably following a Greek
original; Historike 26), but four canons in the mainstream Greek tradition.

Many of the other councils (Nicaea, Ancyra, Gangra, Laodicea, Serdica,
Carthage, even Trullo, which can end up with 101-103 canons) also show slight
variations in numbering and ordering, usually caused by different divisions of canons.

No exhaustive study of corpus enumeration has yet to be produced, but these and
many instances of variation are remarked passim in Fonti, Historike, Kormchaya,

Sbornik, Schwartz 1936a (cf. also 1911,324-326), Sin, Sources and Turner 1936

3) [from p. 147, also from p. 39, n. 66] The first two genres are by far the most
dominant, and evince the most variation.
The conciliar canons exist in three forms in the Greek manuscripts: 1) simple

lists of regulations, with little or no introduction; 2) canons affixed to, or constituting, a
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synodical letter; and 3) extracts of records of conciliar acfa. Ancyra, Neocaesarea,
Nicaea, Laodicea, Chalcedon, II Nicaea and the two Photian councils belong to the first
group; Cyprian, Gangra, Antioch, Constantinople 1-4 (and in appearance 5-7), Ephesus
1-6, and Trullo to the second. The only sustained examples of the last are the two
"western" sources, Carthage and Serdica, much of which read as stenographic records of
conciliar proceedings in the form Hess calls dixit-placet (elnev-fipeocev).' Carthage,
however, is quite varied, containing a variety of different conciliar forms and texts,
including letters and resolutions, all framed by excerpts of conciliar minutes, and
encompassed by a case dossier. Also in the form of an acta record or decision (yfpog,
dwiaArd) are Constantinople 394 (acta); Ephesus 7- 9 (decisions and a synodical letter),
Chalcedon 28-30 (a decision and two acta extracts).

The Apostles may be regarded as either a proprietary "apostolic" genre — as the
tradition seems to treat it — or as a variant of the first type of conciliar document (i.e. as
an "apostolic council”, as presented when part of Book 8 in the as Apostolic
Constitutions)?.

It is possible that some of the examples of the first two groups were originally in
a form closer to the third, and what remains in the canonical collections reflects various
levels of extraction from original parliamentary scaffolding. There is no clear evidence
of this happening on a regular basis, however, or even that they represent the results of
real parliamentary processes.’ It is particularly interesting in this regard that in
Chalcedon and II Nicaea, for which extensive acta are extant, the canons stand
noticeably outside of the main body of record, precisely without much notable
parliamentary framing or even discussion. This suggests that they were composed as an
independent list, perhaps by a special committee, and later approved.* Trullo does not
have extant acta beyond the subscription list and Tpocwvntikcog Adyoc, and it is far

from clear that they ever existed.’ In Protodeutera, for which no acta are preserved, the

' Hess 2002,24-27, 61-89.

% See Metzger 1995,34-35; also Sources Apostles.

3 ¢f. Hess 2002,69-72, who is more inclined to see canons with placuit, é30&e, opilw or similar
vocabulary, at least of the first wave, as the product of real editing from earlier parliamentary forms. This
is possible, and perhaps in some cases even likely, but there is little direct evidence of it. Placuit-like
forms are quite generic Greco-Roman legislative forms, and cannot on their own be read as definitive
evidence for a text's earlier existence in a parliamentary record.

* On Chalcedon, and particularly on the idea that the 27 canons were composed by a small and separate
committee, and perhaps never even formally approved, see Price 2005,1.81 n. 277, 3.92-93. Certainly the
canons do not seem to belong to any formal session, instead tacked on in various places in the different
versions of the acta (Price 2005,1.xiv). The canons of II Nicaea likewise are simply tacked on to the final,
eighth session of the council, with little comment; see Historike 314-317.

5 The point is debated, see Gavardinos 42-49; Historike 285-286; Ohme 1990,25-27.
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presence of small narrative resumptives among the canons also suggest that the rules
were originally written as a complete separate composition, as they now stand.® Only
the three canons of Hagia Sophia may be found embedded in the council's acta,
including with dixit-placet structures — although they were clearly pre-composed, "read"
by the archdeacon.’

One division in general style among the conciliar legislation is sufficiently
prominent as to amount almost to a difference of genre: the second wave legislation
tends to be longer, more rhetorically elaborate, more inclined to scriptural and patristic
citations, and more interested in lengthy justifications and explanations than that of the
first wave. It is at times almost homiletic in tone.® This distinction is always more
quantitative than qualitative, and admits many exceptions,’ but the first wave legislation
is generally shorter, simpler, and plainer.

The patristic material shows even more variation than the conciliar legislation,
although most sources are letters or letter-like, and are written as responses to specific
inquiries. A key characteristic of these texts is that most, if not all, are consciously
written to address specific disciplinary rule problems, and as such are expressly and
specifically rule-texts.'” In this respect they are closely akin to the papal decretals, yet
unlike much of the later patristic material that appears in western collections in the gh
C. This latter represents the results of a processes of "mining" much more general
doctrinal, exegetical, homiletical or other types writings of the fathers — not originally
written as rule texts — for rule content.'' Such patristic rule-mining is much less evident

in the eastern tradition, if not entirely unknown.'? The eastern pattern is

6 Fonti1.2.458.19-459.2; 474.13-475.16.

7 Mansi 17.494-500.

8 Good examples include Trullo 45, 96; II Nicaea 2, 4; Protodeutera 10.

? For example, Nicaea 12,18, Constantinople 6, and Chalcedon 4 are quite long; Ephesus 8 is quite
elaborate (although it is a formal yfjpog). Likewise, Trullo 15 and 58, both original canons, or Hagia
Sophia 3, are quite short and concise.

' For example, Basil's three classical canonical letters to Amphilochius are each a series of rules, and
each of his individual letters addresses a specific disciplinary matter as its primary concern; Peter is an
oration "on repentance" but is nevertheless almost entirely written as a set of rules addressing specific
problems; Gregory of Nyssa is a systematic exposition of penance that is likewise almost entirely taken
up with reviewing traditional penitential rules; Theophilus is a series of administrative rulings; Timothy is
a set of rules in the form of "answers"; and so forth.

" The earliest major example is the Hibernensis (c. 700; ed. Wasserschleben 1885, and see Sheehy 1989),
although this activity does not seem to have become exceptionally common until the 11" C. See
especially Munier 1954; also Fransen 1973; Maassen 1871,348-382. For the definitive western selection
in Gratian, see Friedberg 1879,1.xxxi-xxxVii.

"2 For example, Peter 15 "from his treatise on Pascha"; the excerpts from Basil's On the Holy Spirit, the
two Scriptural canon poems; perhaps Athanasius to Ammoun and Theophilus 1. Most are comparatively
late additions to the corpus. See also the more marginal patristic appendix items in RP4.389-391 and
Fonti2.187-191.
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overwhelmingly to gather into the corpus more or less established and traditional rule-
writings, unextracted, and un-edited; the western tradition is doing something more
creative, scouring non-rule texts for rules.

The majority of the patristic material may be loosely termed episcopal letters,
generally from a bishop to some type of underling or underlings, including new or less
knowledgeable bishops, and in response to various difficulties or questions."® In their
manuscript prefaces, and/or in the Co//14 source listing £k moimv, they are usually
termed either simply "letter" (émiotorn)'* or, most often, "canonical letter" (émioToM)
kavoviki) > — when a term is supplied at all.'® One canon is presented as from a festal
epistle (Sopraoctuciy)'’, and one is termed encyclical (¢yxvichiog). '

The tone of the letters can vary from brotherly and advisory (e.g. Dionysius), to
paternal and didactic (the most common; e.g. Basil to Amphilochius, Gregory of Nyssa,
Timothy, Athanasius to Rufinianus), to administrative (e.g. Theophilus 2-11), to
excoriating and admonishing (e.g. Basil to Paregorios or to "his bishops"[= canons 88,
90]). Some are written in a relatively discursive, occasionally meandering style, with
considerable explanation, justification and scriptural citation.'” Others read more as a
straightforward citation of traditional rules,” while at least one, Gregory of Nyssa,
should be considered a small systematic treatise in the guise of a letter. One source, the
vropvnotkov of Theophilus, as its name suggests, is a much more technical registry of
episcopal chancery administrative missals that briefly decide or provide for the decision
of very specific matters referred to him (bmopvnotikd) in his jurisdiction.”’ Theophilus
13 and 14 are very similar in shape, as are Cyril 4 and 5. Gennadius, although listed
under the patriarch's name in the patristic material, is a general synodical encyclical
subscribed by a Constantinopolitan évonpodoa synod. As such, it is the only specimen
in the corpus of a genre that is quite important in the canonical tradition after the 9™ C,

(although Tarasios is close).

" Peter, Gregory Thaum., Gregory Naz. and Amphilochius are without addressees. Cyril to Domnus of
Antioch, although from one great see to another, is written as from a senior bishop to a junior. Tarasius, to
pope Hadrian, is the only source written to a superior.

' Basil 86 to Amphilochius, Theophilus to Menas, Cyril to Domnus, Cyril to the bishops of Lybia and
Pentapolis, Athanasius to Ammoun and Rufinianus.

' Dionysius, Gregory Thaum., almost all of Basil's epistles, Gregory of Nyssa, Theophilus to Aphyngios,
Tarasios.

' In the manuscript prefaces one will often find a simpler form of Tod aTOD TPAC... or TOH OWHTOD TEPL....
This is especially true of Basil's letters, and some of Cyril and Theophilus.

7 Athanasius 2.

'8 Gennadius.

1 Chiefly Dionysius, Gregory Thaum., Peter, Athanasius, some of Basil, Gennadius, Tarasius.

2 Much of Basil's three canonical letters to Amphilochius.

I See Dolger 1968,82.
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A very few patristic canons are not letters, or at least, not clearly. One formal
épmtanokpiolg, for example, has made its way into the corpus: the answers (dmoxpioeig
kavovikai) of Timothy to "various" bishops and clerics, given at the council of
Constantinople 381. This genre will see considerable development in the post-corpus
material.”> Theophilus 1 is listed as a poo@dvnotc, a public address. Peter of
Alexandria' lengthy and involved tract is presented as Kavoveg pepdpevol &v @ mepi
nept petavoiag adtod Adyw -- i.e. in a Adyog or treatise.” Likewise Peter 15 is
presented as an extract from his Adyog on Pascha (Peter 15). Basil 91 and 92 are
identified as from chapters 27 and 29 of his "writings" (yeypappévav) On the Holy
Spirit. The two canons in verse-form in the corpus, Gregory Naz. and Amphilochius,
are presented respectively as €k T@v évpétpov tomudtov, and Amphilochius as éx T1®v
pog Xehevkov idpPov. (Their verse form, exceptionally curious for "legal" texts, is
undoubtedly mnemonic in intention.) A few other examples of non-letters may be
found in the common para-canonical patristic material just outside of the corpus proper,
namely a few excerpts from John Chrsysostom's On the Priesthood and his exegetical

works, as well as a short sermon of St Basil on the priesthood.**

4) [from p. 155] For example, dropaivopat (e.g. Dionysius 1, Gregory Nyss. 5),
ynoiCm (Chalcedon 28, a yneog), BeoniCw (Trullo 1, 8, Hagia Sophia 1), tunéw (Basil
1, Trullo 3), vopoBetéw (Basil 18, 88 Trullo 12, 26, 36, Protodeutera 1), Oscpobéwm
(Trullo 81), émitibnu (Peter 5), tiOnu (Basil 8, Protodeutera 17), éxtifnu (Basil 17,
51), owriOnu (Basil 18), kpive (Basil 21, 24, 52, Gregory Nyssa 2, 5, Cyril 1), éxeépw
(Basil 81) d10p86w (Basil 90), xatadwdlo (Gregory Nyssa 7), owkalw (Cyril 1),
ocvvopdo (Trullo 3, 28, 33, 37, 39, 54), Boviopar (Trullo 75), or Bepanedw (Trullo 96).

5) [from p. 164] Other procedure-oriented instances of legalese include kivéw and kivéw
napad (in the sense of instituting a lawsuit, originally probably a direct translation of
actionem or litem movere)™; napavoyhém or évoyréo (in the sense of impetrare,

impetrating the emperor),*® avaeépo/dvapopd (=suggestio/relatio),”’ vnddeoty

2 Peges 250-255.

2 Although this "treatise" is really an encyclical letter, a point clearer in the Syriac, where more of its
original heading has been preserved. Sources Peter.

> RP4.389-392.

3 E.g. Nicaea 9; Carthage 19; Chalcedon 17. See Avotins 1989,87-89.

¢ Antioch 11, 12. In these cases, however, it is quite possible that the terms are meant in their more
generic sense of "bother, annoy", which does often fit the context (and the Dionysian translation of
Antioch 11 and 12 uses molest- roots).
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youvaletv (youvdlew here as a calque of exercere, as in exercere
actionem/fudicium/litem),” &viotacBat ag Kotnyopiag/tv katnyopiav
(=institutere/deferre accusationem),” éxdwéo (in its legal sense as "claim", i.e. as a
translation for vindicare),’® mpaypa &ew mpdc Tva (tpéypa here as a technical legal
denotation of the formal object of a case, in the sense of qua de re agitur);>" ta tiic Sikng
ouykpoteicOon (to discuss the matter, perhaps similar to agitare causam);* éxpépewv
dpoviyiipov/amdeacty (here I think akin to sententiam proferre);” éngoveia cvvoduch

(synodical court "appearance");**

and, in Ephesus 8, perhaps, a technical usage of
dwdoko (in a Greek and Roman sense of "teaching" the court one's position, here 61
MBEM V).

Another more generic technical-legal term is (&)xOpoc/(d)xvpdm, corresponding
to the common Latin ratus/irritus of Roman law, i.e. the language of validity and
confirmation. Thus, for example, in Nicaea 4, we read of 10 ¢ kDpog 1@V yivouévav
8idoobar...td prrpomohity émokéme.*® Not every instance of this term should be
regarded as an assertion of a complex technical doctrine of validity (it can simply mean
"approval" or "firm"), but a formal sense of "validate" or "ratify" is often strongly
suggested. In Serdica 15 it is paired with éf¢patog, lending any even more categorical
and "official" tone: dxvpoc kai dféParog 1 Katdotaotg 1) totavtn vopiloto. The term
BéPonog, firmus, can itself take on technical connotations.”’

Another obvious borrowing is the technical language of éxnoinotig, the normal
translation for alienatio.®® Likewise, a technical property phrase may be found in

Protodeutera 8, mpockvpowm, to transfer ownership or assign, here found in a highly

*" Mostly in Carthage, e.g. acta following canon 48, 64, 100; also somewhat more loosely in Chalcedon
28. See Roussos 1949,45.

*¥ Chalcedon 9. See Avotins 1989,30-31; Berger 1953,462.

¥ Constantinople 6. Berger 1953,504; cf. Roussos 1949,176.

3% Nicaea 9 (perhaps); Serdica 14; Basil 1. See Pitsakis 1971,397; Roussos 1949,156. The term also has a
more general legal sense of "exacting punishment for, avenging", as in Basil 2 ékduceitot o0 pdvov to
yevvnnoopevov, dAla kai ot 1) £avtii EmAPovAevcaca.

°!'In Serdica 3, 5, 14; Chalcedon 9. See Berger 1953,662, 676, and esp. Digest 50.16.23.

32 1n Chalcedon 9. See Roussos 1949,408.

33 Qerdica 4, 5, 20. See Berger, 1953,701; Roussos 1949,164.

** See Avotins 1992, 79-80.

Bt dwdaokakds Avotins 1992,63; Too 2001,111-113.

3¢ Other examples may be found in Apostlic 76; Nicaea 15, 16; Antioch 13, 22, 23; Constantinople 1, 4;
Ephesus 8; Chalcedon 6. Trullo 1, 2, 72; II Nicaea 3, 12; Protodeutera 11 It often refers to the validity
of an ordination, as well as the validity of decisions. Sometimes, for example in Trullo 72 or 85, it
reflects a civil law regulation (i.e. on validity of marriage or manumission).

37 See in Basil 42; Chalcedon 30; Trullo 2, 37. See Pitsakis 1971,393; Roussos 1949,103-104

3% Cyril 2; 11 Nicaea 12.
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legalistic phrase: 10 0¢ veovpyn0&v [monastery], @G Unog v apynv LovacTnpiov
Olkoov AmEANPOG, MG IOIMTIKOV T@ £moKonel® Tpockvpodchal.

The same council also contains one of the very few Latin loan words in the
canons. Thus in its first canon we read of the need Bpefiw éykataypdpecOo (register
with an official list); the term is derived from brevis.® The verb &ykotaypapeoar also

suggests "administrativese".

6) [from p. 165] Many of the penal provisions and repeated subject designators ("if a
bishop, presbyter, or deacon....") are the best examples of repetition of formulae, but
more particular examples may also be cited, such as Protodeutera 12, where we find the
ponderous repetition of (almost) the same phrase three times: to0g év T0ig évktnpiog
oiko1g £vdov oikiag oot Aertovpyodvrag 1 Pantildoovtag KANPKoUG...
dmokekAnpmpévoug eivat Tog &v toig edknpiolg oikoig &vdov oikiag odot
Agrtovpyodvrag... €ig 10g oikiag elonintovieg dntechon Tiig Asttovpyiag ATOTOAUDOL. .
Other times a formula in repeated across a few canons. For example, we read about
actions committed d1& vopulopévnv doknotv in Gangra 12 and 13, 17, 18.*°  This
stylization conveys a strong sense of precision and categorical force.

A very simple legal stylization is the use of "aforesaid" phrases. Common in the
secular legislation, the best example in the canons is Chalcedon 28: &1t ¢ xai tovg év
101G BapPapikiic EMOKOTOVS TRV TPOEPMUEVOV O0IKNGEDV, YEPOTOVEIGHAL VIO TOD
TPOEPMUEVOL AylwTATOL Bpdvov Tii¢ Katd Kwvotavivodmol dyuwtdtng ékkinciog
ONAad £KAGTOL UNTPOTOAITOL TV TPOEPMNUEVAV SLOIKNGEDV LETA TOV THG EMOPYLOG
EMOKOT®V YEPOTOVODTVOCS TOV THG Emapyiag Emokonovg Kabmg ol Osiolg Kavoot
onyopevtar yepotoveiohat o€, kabawg Epntal, TOVG UNTPOTOAITOS TAV TPOELPTUEVOV
dwownoewv... This highly officious and official manner of writings again strongly
conveys a concern for rule precision; it is fairly common.*’

Another stylistic tendency, often combined with pleonasm, is the production of

hyperbolic categoricals. Ephesus contains a number of particularly good examples: in

* See Avotins 1992,46.

%" Other examples include the heavy repetition of "such and such bishop said" and néAwv/6poing
apicOn/Mpeoev in much of Carthage, the introductory mepi... statements of Theophilus' VmopviicTikov, or
even the repetition of "fj 00;"at the end of questions in Timothy 2, 4, 5, 7, 12, 15.

* For example, Laodicea 34; Antioch 4; Constantinople 394; Trullo 1, 2, 16, 19, 37, 39, 40, 41, 62;
Protodeutera 16; Hagia Sophia 2. A similar phenomenon may be found in Chalcedon 23, where the
official (the Constantinopolitan £kdikog, i.e. defensor) who is to handle the expelling of vagrant clergy is
mentioned twice, the second time with the precisionistic form "the same" (31¢ tod £kdikov...01d Tod adTOd
£KkdiKov).
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canon 3 we read that und’ 6Aw¢ vmokeicOot katd pndeéva TpodmToV 1| ¥pdvov and in canon

9 &dikaumoapev Kol opicapev diya wong aviihoyiog.

7) [from p. 166 ] Chalcedon 27 condemns not only those who participate in seizure-
marriages, but those who are party to the plan: cuunpdrrovtag 1| cuvarpopévoug. 11
Nicaea 8 on fake Jewish conversions is quite careful to note that such Jews may not a)
take communion; b) participate in prayer; or c¢) enter into a church. Further, they may
not baptize their children or either buy orpossess a slave. Hagia Sophia 3 officiously
condemns anyone who strikes or imprisons a bishop without reason or for a contrived
reason : &1 TiG...ToAUNGELEV EMIGKOTOV Tva TOWOL T) LAaKicOL T yopic aitiag 7 kai
cvumhacapevog aitiov. Gangra frequently addresses in different canons slightly
different circumstances for the same rule: canons 14-16, on familial duties, carefully
moves through different types of kin, one after another; canons 1, 4, 9, 10, 14 all treat
various detailed circumstances that emerge because of the ascetic disdain for marriage;
something similar is evident with 5, 6, 9, 20 on church assemblies, and 7 and 8 on
finances. "

Another version of this type of comprehensive provisioning arises when
extended series of "stacked" conditional clauses expand a rule with a variety of fairly
specific additional possibilities. Ancyra 18 is a good short example. The basic rule is
that if certain bishops (&i Twveg...) are rejected from his own church, they cannot interfere
in other dioceses. The canon continues, however, by noting that if (éav pévtot...) such a
bishop will accept a seat among the presbyterate, he is welcome to take such a position.
But it then adds an even further clause that if (¢av o¢...) such bishops then engage in any
seditious activity, they will be expelled. This phenomenon may be found throughout the

4
corpus.®

8) [p. 167] Trullo 49 may be trying to close a potential loophole when it cites, word for
word, Chacledon 24, against the transformation of monasteries into secular habitations,
but then also adds that monasteries may not be grven to seculars either. Canon 67,
which repeats the food prohibitions from Acts 21:25, may be meant to supercede
Apostolic 63, which included also a number of other food prohibitions from Leviticus

17:14-15. Canon 90 gives more precise indications of what exactly kneeling "on

2 Other similar examples include Apostles 22-24, 42-43, 72-73; Ephesus 1-6; Serdica 3-5.
* E.g. Apostles 74; Antioch 3; Constantinople 6 (a long example); Chalcedon 9; Timothy 4; II Nicaea 18,
22; Protodeutera 16.
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Sunday" means: from Vespers on Saturday night to Vespers on Sunday night. Canon
93, on the reception of heretics, is a word for word reproduction of Constantinople 7
save that one more category of heretic is now added. II Nicaea 6, on synods, slightly
extends the provisions of earlier canons by adding punishments for governors who
hinder yearly synods and for metropolitans who fail to call them. Protodeutera 8
extends Apostolic 22-24, on castration, to include those who order others to be

castrated.

9) [from p. 171] Gennadius is an extended example of trying to close a loophole,

directed at the "sophistic"**

attempt by certain Galatian bishops to wriggle out of the
Chalcedonian condemnation of simony, apparently by making distinctions regarding the
time of the giving of the money. Gennadius — in rather technical-legal fashion — is
quick to plug this loophole with a fine example of legal tense-comprehensivity: GAL’
000¢ PO TOD Kapo THG XEPOTOVING, 0VOE HETA TOV KAPOV THG YELPOTOVOLNG... 0OVOE
mapa tov Koapov... He then formally renews Chalcedon 2 in a highly categorical way:
£00&e kai NUIv avtd tadTo TaA dvavenoachat...dote diya mhong Emvoiag kol wlong
TPOPAGENMS Kol TAVTOS GOPIGLOD TNVv...cuviBetay...Extepuelv. Later he is also very
careful to re-enumerate in a comprehensive way all of the possible subjects of this
ruling (bishops, chorepiscopoi, periodeutai, etc.).

A different type of sophistication is evident in Athanasius 3, the letter to
Rufinianus. Here sophisticated rule logic is not so much in evidence as a methodical
clarification of a fairly technical rule on a specific subject (the reception of lesser clergy
who had submitted to Arian leaders). Despite many rhetorical flourishes, Athanasius'
answer moves very carefully through 1) the source of the ruling; 2) the reasons for the
ruling and the nature of this formal exception, and 3) the criteria established by the
ruling for its application.

Other texts are notably "jurisprudential" simply because of their sophisticated or
sustained conceptual reasoning. Some instances are quite brief. Apostolic 76, for
example, explains that bishops may not appoint successors because the things of God
may not become subject to inheritance. This is far from a sophisticated jurisprudential
rationale, but the presentation of the regulation as following directly from a general

(divine) inheritance principle is striking. Ephesus 1 similarly notes that apostate

* The literal-technical reading being addressed is repeatedly characterized by the cogio- root (e.g.
Oel... | cooilecBat T AoOPLOTA;...000¢ GoPLoTIKTiG dedevoV EENYNoE®C).
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metropolitans are not able to do anything against their bishops or participate in
communion at all, "for already they have been cast out by the synod and are incapable
of action" (1jon yap V1O thig GVVOSOL EKPEPANUEVOG €0TL Kol dvevépynTog mdpyer). On
the face of it this is perhaps little more than remarking the simple consequence of an
earlier action, but it nevertheless suggests that expulsion entails a formal doctrinal-
conceptual consequence, namely a state of "anenergia". One can thus perhaps detect a
kind of doctrinal-conceptual architecture (and a proprietary one at that) underlying this
canon: expulsion entails anenergia, and anenergia entails that metropolitans in such a
state cannot do anything legitimately against their bishops.

Some canons are notable for the jurisprudential method presumed. Trullo 40,
for example, on the age of monastic profession, engages in some explicit analogical
argumentation: the church earlier lowered the age of admission to the female diaconate
to forty, and so Trullo may now lower the age of monastic profession.” A more minor
form of such arguing may be found when secular regulations are presented as positing a
lesser example for the church to follow "all the more" because of its spiritual nature (the
a minori ad maius trope).*°

A final example of a more lengthy and sustained foray into jurisprudential rule
thinking — too long to convey at length — is Constantinople 394. This is a record of a
formal discussion, full of technical terminology and stylizations, on a fairly technical
matter: how many bishops are required (a minimum requirement, another rather "legal"
concern) to depose another bishop. The answer is arrived at through a careful weighing
and discussing of various legal principles and traditions, and the decision even

presented partially in terms of what is logical ("dkoAovBov... dxdAovBog...).

10) [from p. 178, n. 180] Explicit non-canonical or non-scriptural authority references
are made in three Trullan canons: in canon 16 John Chrysostom's Homily 14 on Acts
(PG 60.116) is invoked to re-interpret Neocaesarea 15; in canon 32 the appeal by
Armenian apologists to the same father's Homily 82 on Mathew (PG 58.740) is rejected;
in canon 64 Gregory Nazianzen's Oration 32 (PG 36.188) is cited in support of the
rejection of lay teachers. Canon 32 also counters the Armenian reading of John
Chrsysostom by referring to elements from his liturgy, as well as from the liturgies of St

James and St Basil. II Nicaea 2 cites Dionysius the Areopagite (Ecclesiastical

* Similar examples of analogical rule-creation or modification may be found in Basil 9, 18, or Gregory
Nyss. 8.
46 Chalcedon 18; Trullo 7.
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Hierarchy 1.4; PG 3.389); 16 cites Basil's Greater Asketikon (Regulae brev. tract. 39;
PG31.977); canon 19 makes another citation of Basil's non-canonical writings, this
time his treatise On Fasting (4; PG31.192); and canon 20 contains a vaguer reference to
Basil's monastic regulations. In Protodeutera 10 Gregory Nazianzen is cited loosely (cf.
Oration 28; PG 36.45), almost in passing. Earlier use of non-canonical material to
support rulings may be found in Cyprian and Timothy 9 (both liturgical references). (All

references from Fonti.)

11) [from p. 179] Even in the first-wave quite specific, sometimes intra-corporal
references,”’ are easily found. Nicaea 5 introduces its topic (ITept t@v...) very clearly
with the citing and affirmation of 1] yvoun xotd tov kavova tov dayopedovta; Antioch
1 refers to the Nicene 6pog on Easter, and then elsewhere to To0¢ OespoVg TOVG
EKKANo100TIKOVG (canon 3), TOV Apyoiov €k TOV TATEPMOV NUDV KPOATHCOVTO KOVOVO,
(canon 9, perhaps the more general usage of "canon"), Tov 10n TpdTEPOV TTEPT TOVTOV
gEeveyBévta Opov (canon 21), and tOv Becpov TOV £KKANGLOGTIKOV (canon 23);
Constantinople 2, on the privileges of Alexandria, Antioch and the Asian civil dioceses,
1s quick to assert its coherence with "the canons" — three times, in fact, twice with
explicit mention of Nicaea; Constantinople 394 refers specifically to the Apostolic
canons; Chalcedon 19, on holding synods twice a year, legislates kotd to0¢ t@®v dyimv
matépmv kavovag, clearly intending Nicaea 5 or Antioch 20; Theophilus in his letter to
Agathos, charges a certain Maximus with "not knowing the laws of the church", dyvo®dv
ToU¢ TG EKKANnoiog vopovg; Basil 3 takes as a central point of discussion an dpyoiog
Kavav, as does canon 4 (...0Optsav Kavova..., here as a tariff) which goes on to discuss
its matter in terms of a cuvffg1o which Basil has "received" (kateldfopiev); the
Apiarian documents in Carthage are aimed at discerning the real rules of Nicaea; and so
on. "Renewal" canons are also not unknown.**

In the second-wave material all of these type of references become more
frequent, and occasionally canons are even cited by number,*’ or, more often, quoted in

part or even in full (sometimes explicitly "renewed").® This full citation of material is

47 Explicitly, for example, in Constantinople 1, 2; Constantinople 394; Antioch 1; Chalcedon 28; Basil 88,
Theophilus 12; Gennadius; Carthage 18c.

* For example, Chalcedon 2 and Gennadius.

11 Nicaea 16 refers to Chalcedon 2; Tarasios refers to Apostolic 29, Trullo 22, and Chalcedon 2;
Protodeutera 8 to Nicaea 1, canon 9 to Antioch 5. Earlier, Carthage will sometimes refer to previous
synods by name, e.g. canons 34, 48, 86, 94.

¥ Trullo 3, 6, 11, 12, 14, 25, 26, 34, 36, 38, 49, 84, 87, 94; 11 Nicaea 3, 5, 6, 7, 12; Protodeutera 8-12.
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even evident (or at least likely) in many first-wave sources.’' It represents a kind of
ultimate traditionalization: new rules are physically built out of the old. The apogee of

this type of rule-repeating is Tarasios, a long canonical florilegium on simony.

12) [from p. 180] Another excellent example is the very earliest source in the corpus,
Cyprian. This "canon" frames its entire argument in traditional terms, beginning with a
robust assertion of traditional authority: "We are persuaded regarding these things [the
practices of re-baptizing heretics and schismatics] that you yourselves in doing these
things have maintained the firmness of the canon of the Catholic Church" [tv
oteppdTTa TOD THS KaBoAki|g eékkAnciag kovovog kpateiv]. We then learn, a few lines
later, that the central point of the letter is precisely to assure its readers that also
Cyprian's opinion is not recent, but approved by his predecessors: "we present an
opinion neither hasty nor established today, but that which has been long approved by
our predecessors with much exactitude and care." The rest of the letter is then a didactic
argument for Cyprian's position with suitably extensive citations from traditional
sources, especially Scripture.

Ephesus 8, the elaborate yfjpoc on Cyprus, is also a traditional four de force. It
thus begins its condemnation of Antioch's actions by noting directly that a Tpdypo
kavotopovpevov has emerged "against the customs and canons of the holy fathers".
Later the lack of an €80g dpyoiov for Antioch's actions is noted disapprovingly while the
actions of the Cypriote bishops are, on the contrary, "according to the canons of the holy
fathers and ancient usage". In the future, the decision continues, no bishop is to
arrogate authority over a diocese that was not his "from the beginning". If he does, he is
to give it back "so that the canons of the fathers are not transgressed". The final
disposition concludes that every province is to retain the rights that pertained to

according to the "custom prevailing from of old" (16 mdAat kpatficav £00¢).

13) [from p. 185] Serdica 1 concludes with a scathing assessment of the moral character
and motivations of its subjects: "Whence it has come to pass that such persons burn with
a flaming greed and are slaves to pretension so that they might appear to acquire greater

authority". Similar is canon 20, which contrasts at length characteristics of canonicity

>! It is perhaps most likely in some of the canons of Basil and Gregory of Nyssa which often read as
simply conveying older rules, including those rules of Basil that begin with (or are) a simple rule
statement, almost as if Basil he is conveying an established tradition (e.g. 2, 3, 5, 8, 25, perhaps most of
Basil 51-84). The best first-wave examples are, however, the literal doublets shared between the Apostles
and Antioch (Sources Apostles). Gennadius also contains explicit citations of earlier material.
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(cOmPLOIDS, AKoAOVB®S, TPETHVTMOC, B dpésavTa Kol avOpdmolg) with the
uncanonical (&avoioyvvtio, TOE® paAlov koi draloveiq 1| T® 0e®d apécar). In Antioch 1
the strategy is to "pile" on harmful consequences of wrongdoing: "not only...but also...":
®G 00 pévov £avtd apaptiog AAAL ToALOTG dapBopdg Kol d1aoTpoPi|g aitiov
YvOpEVOV, Koi 00 pOVOV ToVG To10VToVG KoBapel Thg Aettovpyiag ALY Kal TOVG TOVTOLG
KowmVvelv ToAudvtag. More briefly and typically Trullo 7 characterizes deacons who
sit above their position as a00adeiq kai avtovopig Keypnuévoug and as ToApnoet
Topavvik® [xpnopévoug] Opacet. In II Nicaea 8 Jews who feign Christian conversion
do not just feign conversion but in so doing "mock" Christ (poktnpilewv). In II Nicaea
9, the iconoclast writings are "childish playthings and maniacal ravings" — they are

really pitiful, it seems!

14) [from p. 189, n. 202] Ed. and commentary, Burgmann and Troianos 1979; also
Pieler 1997,90; Schminck 2005; Troianos 1987. It arranges excerpts from the
Pentateuch under fifty topical titles (e.g. "On judgment and justice", "On theft", "On
adulterers"). Although present in some canonical manuscripts as an appendix (see
Sbornik 170) this collection seems to have originally had relatively little currency in the
canonical tradition (more in the secular tradition, curiously).

In the manuscripts, however, other small testimonia-type appendix articles may
also be occasionally found in which Scriptural passages are gathered to illuminate some
topic, such as clerical oaths. One such collection is described for Paris supp gr. 843 in
Sin 144; cf. also RP4.415. The full extent of such excerpt collections is not known; it

does not seem great.

15) [from p. 191] In Serdica 1, cited above, a short analysis is offered of the
psychology of bishops who transfer sees: the real motivation for the bishops is a
burning lust for power, which leads them to be "enslaved" to the passion of
covetousness. A similar analysis is evident in Trullo 45: the new nun has her monastic
life, formerly bolstered by "untroubled thoughts", Aoyiopoig dxiwvéoty, disturbed by a
"remembrance", dvauvnouv, of the world she left. As a result, her soul is troubled
(éxtapoayOijvar) "as by waves churning and tossing this way and that". Tears are
expected, and then analyzed in some detail for their effect on observers. Trullo 100 also

engages in a short exposition on how easily bodily sensations (aicO1|ceic) corrupt the
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mind: "for the sensations of the body easily influence the soul" (padiwg yap td Eavtdv
€L TNV YoMV ol Tod ocopatog aichnoelg eiokpivouct).

Related are references to the heart, grief and tears, which feature surprisingly
strongly in some canons, and emerge as some of the most dramatic internal and
emotional colouring in the corpus. Tears, in particular, play a prominent role in the
canons. Most frequently they arise as a substantive gauge of true repentance in lapsi
canons, penitential material, and penal-attenuation clauses/canons.”® Similarly, certain
states of the "heart", as in Trullo 45, are also noted in the context of describing
appropriate states of penance or sincerity.”> The pathos of grief and inner pain also

occurs, as in Apostolic 52 (Christ is "grieved).™

16) [from p. 191] A good example is Apostolic 51. Clergy who abstain from marriage,
meat and wine not because of asceticism but BoeAvpia, "abhorrence", have "forgotten"
correct Scriptural doctrine: "forgetting that everything is 'very good' and that God made
man male and female." Likewise Laodicea, normally very laconic, does not hesitate to
tack on a few very short theological epexegetical comments, such as in canon 34, where
heretic martyrs are to be avoided, "for these are not of God". In canon 48 the
metaphysical effect of chrismation is briefly mentioned: "because it is necessary that
those enlightened are chrismated after baptism with the heavenly chrism and become
partakers of the kingdom of God." In Chalcedon 4 wandering monastics are to be
confined "so that the name of God is not blasphemed". Trullo 4 dramatically glosses
the violation of a consecrated woman as "having corrupted the bride of Christ". Trullo
90 provides some brief liturgical commentary, explaining standing on Sunday to begin
on Saturday evening "as in this way we celebrate all day and night the resurrection." 11
Nicaea 13, after noting that iconoclasm was caused "according to our sins", concludes
with a lengthy and dramatic Scriptural exploration of the nature of the excommunication
of those who have turned religious houses into taverns: "[they are excommunicated] as
condemned by the Father and the Son and the Holy Spirit and assigned to where 'the
worm does not die and the fire is not quenched' [Isa. 66:24/Mark 9:44], because they
have opposed the voice of the Lord saying 'Do not make my Father's house a house of

trade' [John 2:16]."

2 E.g. Ancyra 5; Basil 27, 77; Nicaea 12; Ephesus 9.
>3 Also II Nicaea 8, Trullo 41, 89, Basil 10, 75.
% Also Cyril 1, 2; Basil 90; Ephesus 9.
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17) [from p. 193] In Laodicea 53, for example, Christians are to observe a "solemn",
respectable manner, "as fitting to Christians" when present at weddings. Similarly,
Carthage 132 is centered on instructing bishops nofto understand certain behaviour —
the denial of a previous private confession of sin — as {d1a VBp1g, personal insult
(Apparently the ubristic aspect of such behaviour is sufficiently important as to require
its own regulation!) At one point in the Appiarian acts the Africans are also keen to act
"without any Aubris”, yopig Tvog DBpewc, in their dealings with the pope. Trullo 73,
cited above, is directed towards guarding the honour, tiun of the cross. We are not to
"insult" it (¢ v un)... épuPpilorro) by placing it on the floor and walking over it. 11
Nicaea 16, on clerical clothing, is quite predictably concerned with the respectable
appearances: clerics are to wear clothing that is suitably ceuvoc, "solemn".

A concern for reputation also appears in the legislation with some regularity.
Thus Gregory Thaum. 1 instructs that a judgment on the suitable penance for a violated
woman is to be made on the basis of her former reputation, i.e. whether or not a
"disposition to porneia" (mopvikr| £€1c) was "suspected" (bmomtog), or if she was "clean
of all suspicion" (kaBapog EEm mhong bmovoiag). Similarly, the treatment of lapsi
priests in Ancyra 3 is moderated "if their previous way of life was found to be proper".
Carthage 38 can casually note "certain honorable Christians" (&vtipol tiveg ypiotiavot)
as among those who can chaperone visits with virgins and widows. Even the church as
a whole has a reputation which must be guarded — so Cyril 4, cited above, and Carthage
44: virgins are to be commended into the care of older women "lest wandering all over
they harm the reputation of the church" (iva un mavtoyod TAavopevor v DTOANYV
Prdyoowv Thc ékkAnoioc). Nicaea 9 makes something of a principle of this: "the
Catholic church requires that which is blameless" (t0 yap dveniAnmtov &kdikel 1y
KaBoAkn éxxkinoia).

Procedural legislation, in particular, is quite concerned with matters of
reputation and status. Thus Apostolic 74 direct that plaintiffs must be trustworthy
(&&omiotor); Constantinople 6 is quite concerned about reputations (bmoAnyeig) and
testing "persons" (dokiualecOat ypn)...1a tpdcwna); Chalcedon 21 commands an
inquiry into the dVmoéAVy1G of plaintiffs; and Carthage 9 disallows accusations from the

"many" who are "not of good way of life" (ovk dyadt|g dvactpoetg).

18) [from p. 194] Carthage 60 is something of a set-piece of shame-honour texturing.

Heathen feasts must be eradicated during martyr festivals, as "...in these days, and it is
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shameful to even say it, abominable dances are performed in fields and open spaces,
with the result that the honour of house-mistresses and the modesty of innumerable
other women who have gathered for the holy day are assaulted, so that the approach to
the faith itself is fled from." Many honour/shame motifs and topoi are combined here:
public wrongdoing, dancing, women being assaulted, shameful insults — and all in the
pronounced language of tiur, aicyvvn, and HPpg.

In Serdica 6 "name" and "face" become an issue: bishops are not be appointed to
small villages lest the "name" and "authority" of the episcopate be belittled (iva un
katevteAinton 10 Tod émokomov dvopa kai 1 avbevtia). Similarly, in canon 11
bishops are not to spend time in other dioceses lest, among other things, they happen to
"shame and belittle the person of the bishop there" (kataisyvve kol katevteAilev 10
TPOGAOTOV TOD aOTOO EMGKOTOL).

"Scandal" emerges in Trullo 12, which explains the problem of married bishops
precisely in that they are "a stumbling block [tpockoppa] to the people there and a
scandal [okdvdorov]" (see Rom. 14:13). This same scriptural image will reoccur in
Trullo 47, 1T Nicaea 18 and 20 in similar "shame" situations. Preserving honour also
emerges as a central concern in Trullo 37, both with the phrase "we, guarding the
honour and reverence [tipuov kai oefacuov] of the priesthood", and by casting the
particularly problem at issue, barbarian invasions, as émnpeta, "abuse", which has clear
connotations of insult and affront. Protodeutera 12 is also quick to point out the
scandalous and improper nature of illicit house liturgies: these are contrary to the
church's "dignity of life" (10 ocepvov tiig moMreiog), and full of "much tumult and

scandals" (moAAfig TapoyfG Kol GKAvOAA®VY).

19) [from p. 201] Basil 84, a reflection on what to do with impenitent sinners, is a good
example of church order explicitly transacted against the backdrop of the final
judgment. Basil states that these people do not realize that the recent "wrath of God"
has come upon the community as a means of scourging them their sins (uno¢ cuvijkov
Ot d10 TadTa NABEY € Mudig 1 Opyn ToD Oeod.) In the end, one must separate from
such persons so as not to be destroyed with them (un toivov katadeEdpeda
ocvvardirlvchat Toig Tolovtolg), for one must always keep in mind "the deep judgment
and the fearful day of the Lord's retribution" (t0 Bapv kpipa kai v @oPepav fuépav
g dvtomodocemg tod Kvpiov). One must try to save such persons (through the

penitential system), but if this is not possible, "let us hasten to save at least our own
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souls from eternal condemnation" (cmovddcmuEV TAG YOOV £QVTAV YuyiS TG aimviov
KaTokpioews mepiowsachat).

Earlier, in canon 10, a similar eschatological-forensic context emerges quite
strongly when the divine once more gets a decision referred to it. Basil notes his
frustration and uncertainty at a case involving a certain Severus, but grants him
forgiveness on the basis of what he has heard, noting however that "since we are not
judges of hearts, but we judge from what we hear, we will give vengeance/judgment to
the Lord" (£éme1dn) 0& ovk €oUEV Kapddv kprtai, GAL" &€ OV dKOVOUEV Kpivopey, dDUEV
1@ Kupio mv éxdiknowv). Basil not only slightly hedges his own judgment, but reminds
us that canonical process is ultimately taking place against the background of the final
judgment.

The final divine tribunal is also invoked in Cyril 2, but for a rather more prosaic
purpose. Cyril rejects the idea that bishops should have to give detailed accountings of
all their expenses, for they will have to give a final accounting to the "judge of all":
£KOGTOG YOp UGV TAV 1diov Kap®dv dOcel Adyov T@ TAVT®V KPLTH).

In IT Nicaea 13, on turning sacred properties into public inns, divine juridical
glossing emerges once again. The relevant phrase, one of the longest and most forceful
of such glosses in the corpus, reads: "[they are excommunicated] as condemned by the
Father and the Son and the Holy Spirit and assigned to where 'the worm does not die
and the fire is not quenched' [Isa. 66:24/Mark 9:44], because they have opposed the
voice of the Lord saying 'Do not make my Father's house a house of trade' [John 2:16]".
The eschatological reality of such canonical wrong-doing cannot be made more clear: it
entails excommunication by the Trinity itself and a condemnation from Jesus' own

mouth — completed with a picturesque Scriptural description of the results!
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APPENDIX D

Appendix to Chapter 4
(The following are supplementary notes, supplying further details, texts and examples
for various points in the main text. These notes are referred to in the main text and/or
footnotes by appendix and note number.)
1) [from p. 206, n. 1] Only in the 12th C or 13™ C does one other small handbook-like
thematic collection emerge, the Synopsis of Arsenios, in 141 titles, apparently very
local, and known only from one manuscript (Paris 1371, ed. Voellus and Justel
1661,2.749-784 = PG 133.9-26; see Menebisoglou 1984,89-90; Peges 249, 301-302).
In the 14th C two other thematic collections are produced, Blastares' Zovtaypo Koo
otoyeiov" (RP6), and Harmenopoulos' Enttoun kavovev (ed. Leunclavius 1591,1.1-71
= PG 150.45-168) . Both see considerable circulation, particularly the former, which
becomes extremely popular in the post-Byzantine east (Pavlov 1902,75-76; Peges 297-
301; 302-303). Even Blastares, however, never entirely supplants the earlier, and by
then very ancient and traditional, thematic systems, particularly the Co///4, associated,

of course, with the name of Photius since the 12" C. (Details of the Nachleben of the
Colll14 and Coll50in the 15-18" C are not, however, well known.)

2) [from p. 217, n. 46] For example, the Col//4 with a systematic corpus is found in
Paris Cois. 36 or Vatican gr. 1142 (see Sbornik 307-313 on the last). Similarly, the
Coll50index can likewise be found without its systematic corpus, accompanying a
straight corpus collection, for example in Rome Barb. 578 (see Sin 223 for other
examples). Note that in Cresconius the thematic index can also apparently become
detached and added to other collections (Zechiel-Eckes 1992,1.205-225, 261-267; cf.
Maassen 1871,817-818 on the systematic Hispana).

3) [from p. 226, n. 65] Cresconius is formed mostly from a pre-existing set of rubrical
index titles (from Dionysius II; see Zechiel-Eckes 1992,1.55; on Dionysius' index, see
Firey 2008), and something similar may have been true of the Byzantine collections as
well. However, preliminary examination has not revealed any clear or convincing
relation of the extant Byzantine synopsis rubrics (or those preserved in Vienna hist. gr.
7, Syn 193-223) to the rubrics of the Col//50 or Col/l4. Further investigation with
rubrics preserved in Latin and Syrian manuscripts would be worthwhile. (I have also

found no convincing way of extracting 60 formally similar rubric fragments from the
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rubrics of the Coll50— i.e. to demonstrate that the Co/[50 may have been constructed
from the old Co//60rubrics.)

4) [from p. 240, n. 84; also from p. 84, n. 9] Roman Law This list includes both heavily
reconstructed early materials as potential influences, direct or indirect — or at least
illustrative of the possibilities of legal ordering — as well as better preserved later texts.

Twelve Tables (as per Crawford 1996,555-721 and, alternatively, Riccobono
1941,21-75, the latter with trans. Johnson et al. 1961,9-18)

< Q. Mucius Scaevola's /us civilis and the related Sabinian order (as per Lenel
1889,2.1257-1261, 1892, with analysis at 90-104; also, for the former, Liebs
1976,223 and Watson 1974,142-144, and generally Schulz 1953,94-95, 157-158.
The Sabinian order may be considered one of two fundamental "backbone"
structures in Roman legal literature.)

< Praetorian Edict (the other fundamental structure; as per Lenel 1889,2.1247-
1256; with reference to Schulz 1953,148-152)
the digesta orders (more or less the Edict order plus a selection of appended
leges, as per Lenel 2.1257-1261, and with reference to Schulz 1953 passim.)
CTh (mostly a modified digesta order; see especially Harries 1998, Matthews
2000)

< CJ (similar to CTh/digesta)

< Digest (akind of digesta order; see in particular Honoré 1978,139-186.) Also
considered is the order of the Digest described in 7anta/Aédwxev, and the orders
of the educational curricula in Omnem.

< Institutes. Florentinus' (as per Schulz 1953,158-159); Marcian's (as per Schulz
1953,172-173); Gaius' (ed. Seckel and Kuebler 1935); Justinian's. Related to
Mucian/Sabinian order.

Most of the standard source surveys consider briefly the order of many of the above
structures; Schulz 1953 is particularly helpful throughout. The table of Mommsen in
CThvol. 1 (Prolegomena) xiii-xxvii is invaluable for considering the Edictal order in
relationship to the C7hand CJ. Soubie 1960 is also helpful for the order and structure
of the Digest.

Byzantine Law:

% Athanasius of Emesa: Syntagma (ed. Simon and Troianos 1989) and Epitome
(ed. Simon and Troianos 1979) (both novel collections)

%+ Ecloga (discussion of order Burgmann 1983,7-8)

<+ Nomos Mosaikos (ed. Burgmann and Troianos 1979)
Eisagoge

< Prochiron

< Basilica (order still mostly based on Edict, see Lawson 1930,494-500)

Late Roman/Byzantine Ecclesiastical Law:

The order of topics in C7h 16; CJ1.1-13; NN. 5, 6,7, 123, 131; Coll87, and the
Tripartita.
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Philosophical or literary legal discussions:

K3
o

K2
o

K3
o

Plato Laws (ed. Burnet 1907 with reference the commentary of Schopsdau 1993,
2003, esp. the schematic 1993,95-98)

Cicero Laws (ed. Powell 2006 with reference to the commentary of Dyck 2004)
Plutarch's description of Solon and Lycurgus' legal activity in their vitae (ed.
Lindskog and Ziegler 1957-1980)

Josephus Antiquities 4.197-292 (ed. Niese 1887-1892) and Against Apion
2.164-219 (ed. Niese 1889,3-99). Both are re-organized presentations of the
Mosaic law; see Atlschuler 1982/1983 and Geza 1982.

Philo On the Special Laws (ed. Cohn 1906,1-265; essentially the Pentateuchal
laws re-organized under the headings of the Ten Commandments)

Dionysius of Halicarnassus Roman Antiquities 2.1-29 (ed. Jacoby 1885; here a
description of Romulus' constitution and laws)

Scripture

K3
o

K2
o

Exodus (particularly chs. 20-40, with 20-23, 25-31, 35-40 as regulative
discourses interspersed with narrative; includes 20.22-23.33 the "Covenant
Code" of modern scholarship)

Ten Commandments: Exodus 20:1-17; Deut. 5:6-21

Leviticus (as a whole, and as an extension of Exodus; the modern delimitation of
17-26 as the "holiness code" does not seem especially obvious or relevant for
our purposes)

Deuteronomy as a whole (particularly 12-26, perhaps with 4-11 as a lengthy
introductory section; see esp. Tigay 1996,449-459, with schematic)

the Pentateuch as a whole

Matthew 5-7 (Sermon on the Mount)

Epistles with substantial structured regulative sections (including the
"Household codes" of modern scholarship): 1 Corinthians; Colossians;
Ephesians; Titus; 1 Timothy; 1 Peter.

Apostolic Church Orders:

K3
o

K3
o

K3
o

K3
o

Didache (ed. Niederwimmer 1993)

Apostolic Tradition (ed. Bradshaw 2002; see at 15 for variant orderings) as well
as its later forms, the 7estament of the Lord (ed. Rahmani 1899), and the Canons
of Hippolytus (ed. Bradsahw and Bebawi 1987)

Constitutiones ecclesiasticae apostolorum or "Apostolic Church Ordinances"

(ed. Arendzen 1901)

Didascalia (ed. Funk 1905)

Apostolic Constitutions (ed. Metzger 1985)

Steimer 1992 provides the best overview of the Apostolic Church Order literature, with

many further references to different versions and editions.

5) [from p. 243, n. 94] Their fortunes in the editions have varied. They are completely

absent in Beveridge, and also (thus?) RPand the Pedalion; Pitra notes the presence of

the first two in some MSS (Pitra2.23, n.1; 2.45, n.1), but not the last, and does not

include any in his main text; Beneshevich includes the first two in Kormchaya, without

comment, but not the last; Font/ (and thus Nedungatt and Featherstone 1995) includes

313



them all without any textual notes at all, aside from asserting in his introduction that
"the manuscripts divide the texts into three sections" (Fonti 1.98). Ohme 2006,46 and
Troianos 1992,10 mention them but don't indicate that they are part of the manuscript
tradition.

Confusion seems to have been created by Laurent 1965, an influential article
that speaks (20, n. 54) as if the rubrics were the invention of Pitra, a view that seems to
find echo in Gavardinas 1998,58-59, Historike 290 and Troianos 1992,10.

In my own examination of manuscripts, the first two rubrics are usually present,
albeit sometimes in the margins, but not the third. However, I was able to find the third
in at least three manuscripts, Moscow Syn. 398, Patmos 205, and Vat. gr. 1980, the first
and last of which are quite old (10th-11th C). Even here, of course, the rubrics may still
represent later additions.

A full resolution of the problem of the rubrics' originality will have to await
Ohme's edition for the ACO, in preparation. One reason for suspecting that they are
original, however, is that they are strikingly accurate — especially by Byzantine
standards. Canons 3-39 are all almost exclusively, and always primarily, addressed to
the clergy; canons 40-49 form a very tight group of strictly monastic legislation; and the
final section, 50-102, while more varied in subject, contain no canon that only addresses
the clergy or monastics or both — they either lack a specific addressee, contain multiple
addressees that include the laity, or are addressed exclusively to the laity. Moreover,
the divisions created by the rubrics are numerically quite neat (including the overall
century, which, by dividing off canon 1 and 2, the rubrics make much clearer),

suggesting that this was a schema being "composed to".

6) [from p. 244, n. 95] This last pattern is broadly true of all the C7h and CJC material,
which are headed by reasonably high status doctrinal, theoretical and high-office
matters (i.e. CTh 1, CJ1, Digest 1, Institutes 1.1-2) and where criminal material appear
quite late (i.e. CTh9, CJ9, Digest47-48 — the "libri terribiles" of 7anta 8a — and
Institutes 4, covering delicts by wrongdoing generally, strictly criminal matters in 4:18).
Within C7Th and CJthe structures specifically dedicated to church matters (C7h 16, CJ
1.1-13) likewise place heretics, pagans, and other disagreeable subjects noticeably after
faith and cultic matters. The same pattern may be found in all of the Byzantine
collections as well, especially in the tendency of placing a large criminal-penal section

last or near-last, as in Ecloga 17, Nomos Mosaikos 42-50, Eisagoge 40, Prochiron 39,
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Basilica 60, Novels of Leo 58-66; and faith/theory/high officers earlier, as Nomos
Mosaikos 1-2, Eisagoge 1-9, Basilica 1-7, Novels of Leo 1-17. This is also apparent in
Plato's Laws (clearly starting with religious matters and high offices in 715e-768e and
much later moving on to criminal material in 853d-910d), as well as Josephus
Antiguities (4.199-213 vs. 4.266-291), and even the Didascalia, with its early books (1-
2) on general teaching and the hierarchy and its last on "schism". Indeed, such a pattern
is true of the Ten Commandments (1-5 on the identity of God and cultic matters, 6-10
on disciplinary and criminal matters) — and so thus also in Philo Special Laws 1-2 vs. 3-
4. Cicero's Laws breaks off in book 3, but also begins with religious and cultic matters
(2.8) before moving on to magistrates (3.1) — it thus at least started with high-status
matters. The curious end-source "recovering" of more respectable topics is a much more
tenuous phenomenon, but can perhaps be seen in C74A 16 (on religious matters), CJ/with
its last title on "dignities", and perhaps Digest 50.16-17 with its return to theoretical
matters (general definitions and rules). The Canons of Hippolytus similarly conclude

with Pascha.

7) [from p. 246, n. 98] It is particularly evident in almost all collections that begin with
any type of theoretical and/or Amtswersungen section, which lend the first part of the
texts a fairly clear and logical structure rarely matched later in the collections. Thus
most of the extant secular Roman material, including the ecclesiastical sections or
collections, as well as the Apostolic church orders, could be counted here. Plato's Laws
also contains a notably miscellaneous end section (broadly 932-958), and the
Deuteronomic code loses much structure after 23:10 (until 25). The reconstructions of
the Twelve Tables likewise suggest a pattern of increasing disorder (tables 11 and 12).
The Roman digesta pattern, and all sources more or less dependant upon it, also evinces
this tendency in another way, by beginning by following the Edict rather carefully, but
then gradually descending into somewhat more miscellaneous public law matters.
Noailles and Dain 1944 xix likewise notes such a pattern for the 113 Novels of Leo
(ordered until 66, with distinct subject groupings, then becoming quite miscellaneous).
More examples could be offered. In many cases, Harries 1998,78 is no doubt correct
when she notes a similar pattern in the C'7h, and attributes it to patterns of later
modification: "...the ancient habit with law-codes was to set down what mattered most
first, in an organized system, and then add modifications later, as required." This

pattern of miscellanization, however, is too pronounced and widespread to attribute it
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always to processes of later haphazard addition or modification. It is also, I think, a true
compositional, or at least editorial, tendency: the beginning must be carefully structured,

not the end.
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