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Abstract 

This thesis focuses on the criminalisation in international law of violations of 

international humanitarian law committed in internal armed conflict. The ICTY 

Appeals Chamber Decision on Jurisdiction in the Tadic case is analysed. The 

Decision confirms the customary development of the law of war crimes to 

include the criminality in international law of offences committed in internal 

armed conflict. 

Thus the emphasis is on proceedings before the Ad Hoc International Tribunals. 

The thesis describes the customary development of the law of war crimes by 

highlighting the method employed by Judges and the Prosecutor to allow for the 

maximum reach of the law. A major limitation they have encountered is that, 

though offences in internal conflict now entail individual criminal responsibility in 

international law, the disparate treatment of violations in internal conflicts versus 

violations in international conflicts has not been superseded. This treatment has 

consequences for the elements of the definition of war crimes: the character of 

the conflict remains an element of the crime even though it is indifferent to moral 

fault. In this connection, the strategies employed by the Prosecutor to avoid 

engaging in contentious and lengthy conflict classification are reviewed. 

The disparate treatment of violations in internal and international conflicts is 

traced to the 'two-box' approach to international humanitarian law, which in tum 

stems from states' choice to be less restricted in their conduct in an internal 

armed conflict than they would be in an international conflict. This work 

recognises the limits posed by the law as it stands today: the recurrent theme 

throughout the thesis is the paramount importance of the principle of non­

retroactive application of criminal law. 
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Introduction 

This thesis attempts to clarify the international legal regime on war crimes as 

these are understood after the Appeals Chamber Decision on the Defence 

Motion for Interlocutory Appeal on Jurisdiction in the Tadic case. This Decision 

by the International Tribunal for the Former Yugoslavia (ICTY) confirmed the 

criminalisation in customary law of violations of international humanitarian law 

committed in internal armed conflict. This thesis will focus on this development 

and on the implications of the Tadic Decision for the law of war crimes. 

The investigation focuses on the proceedings before the Ad Hoc International 

Tribunals and on the Statute of the International Criminal Court (ICC). Though 

the principal actors in establishing customary international law are states, 

through their practice including participation in multilateral treaties, the 

processes of the International Tribunals and the negotiations of the ICC Statute 

have provided exceptional opportunities for the crystallisation of customary law. 

When reference is made to the 'International Tribunals', this must be understood 

to include the practice of the Prosecutor in addition to the decisions and 

judgements of the courts. 

Chapter 1 sets out the parameters of the inquiry to be undertaken. It seeks to 

establish the importance for the criminalisation of conduct as an ingredient in the 

rule of international law, as distinct from some standard of moral evaluation of 

widely condemned conduct. Nonetheless, the difficulties in the way of 

establishing clear and coherent criminal standards in the decentralised 

international legal system are acknowledged. The balance between the role of 

legislator and judge may have to be struck rather differently in the international 

legal system than it would in a domestic legal order. 

Part One of the thesis constitutes of one chapter. It focuses on the customary 

development of international humanitarian law applicable to internal conflicts. It 

then turns to the Tadic Decision for confirmation of this development, and 

analyses the arguments of the Presiding Judge that allowed the ICTY to assert 

jurisdiction over offences committed in internal conflicts. 



Part Two goes on to elucidate the implications for the law of war crimes of the 

Tadic Decision, in two separate chapters. Chapter 3 reviews grave breaches in 

particular to determine what are the obstacles to their application to conduct 

occurring in internal armed conflict. This chapter also looks at charges brought 

under violations of common Article 3 and Additional Protocol II before the 

International Criminal Tribunal for Rwanda (ICTR) and at the lack of convictions 

on these charges. In contrasting grave breaches and violations of common 

Article 3 and Additional Protocol II, the chapter explains the 'two box' approach 

to international humanitarian law. 

Chapter 4 continues the analysis of the implications of the Tadic Decision for the 

substantive law. It concentrates on the prosecutorial method following the 

Decision insofar as it focuses on the strategies adopted by the Office of the 

Prosecutor of the ICTY to avoid the necessity of conflict classification. It also 

looks at how the ICC Statute confirms the process of criminalisation of violations 

of international humanitarian law in internal conflict insofar as it pronounces 

them war crimes. The ICC Statute provides further evidence that the 'two-box' 

approach to violations of international humanitarian law has not been 

superseded. 

Chapter 5 returns to the 'two-box' approach to demonstrate that it has resulted 

in an approach to culpability which may turn on the characterisation of the 

conflict (as an element of the crime), which carries no moral significance. It 

attempts to determine why this is so. It looks at the activities of the Prosecutor 

again, this time at strategies that seek to rely on judicial notice to avoid the 

character of the conflict being put in issue again and again. This chapter is 

followed by the conclusion. 



Chapter 1: On International Criminal Law 

1.1 Introduction: the scope of international criminal law 

International criminal law constitutes the wider setting in which war crimes are 

inscribed. The purpose of the following chapter is to establish the parameters 

for the present enquiry. Therefore, in this chapter I will comment upon selected 

aspects of international criminal law that are relevant to this thesis. 

Prior to the creation by the Security Council of the ICTY in 1993 and of the ICTR 

Rwanda in 1994,'' international criminal law could only relate to the substantive 

definition of international offences. There was little else: in the absence of 

International Tribunals with a criminal jurisdiction, international criminal law was 

missing a body of international criminal procedure, an international forum and 

consequently a means to develop the law other than through national courts. 

There was no such thing as an international criminal system. National courts, 

on the other hand, did and do belong in a complete system of law. 

Hence international offences could only be tried by national courts. Two 

consequences stem from the need to rely on national courts: first, the relation 

between the international criminal standard and the domestic of the state 

becomes of great significance. Secondly, reliance on national courts meant that 

international criminal law as a discipline evolved in a manner far from 

systematic. This must be coupled with the absence of a central legislator in the 

international system. International criminal law develops in an erratic manner 

through the means at the disposal of international law: treaty and custom, and 

their enforcement by national courts of the states, severally. 

In view of this inconsistent evolution, scholars amalgamated under the name of 

'International Criminal Law' a series of topics that were only incidentally 

connected.^ For this reason, the coherence of the discipline of international 

criminal law has often been questioned. The connection between the topics that 

^ S/RES/827(1993) and S/RES/955(1994) respectively. 
^ American Bar Association Task Force, 'Report of the ABA Task Force on Teaching 
International Criminal Law' (1994) 5 Crim. LF 91. 



compose it is very loose: 'the unity imposed is purely phenomenological'.^ Even 

the reality of the discipline has been called into question.'' Therefore to 

determine the scope and content of international criminal law is not an easy 

task. 

In order to make sense of the discipline it is useful to recall Bassiouni's classic 

distinction. He distinguishes criminal aspects of international law, which deal 

'essentially, if not exclusively with substantive international criminal law or 

international crimes' from international aspects of municipal criminal law.^ The 

latter consist of 'questions of jurisdiction over crime, the choice of law in criminal 

cases and the recognition of foreign penal judgements'.^ From this distinction it 

is possible to observe that all sorts are included under the name of 'international 

criminal law': not only would it include the definition of substantive offences, but 

also matters of interstate co-operation and assistance. It is necessary to 

determine what is relevant for the purposes of this thesis. Matters essentially of 

interstate co-operation and assistance are out of the scope of the enquiry. The 

main focus of this thesis rests in the definition of substantive offences. 

According to Wise, the definition of substantive offences integrates intemational 

criminal law stricto sensu.^ 

In any event, with the creation of the two Ad Hoc International Tribunals and the 

Statute for an International Criminal Court^ it is possible to speak about 

international criminal law. There is evidence of the existence of a system, 

however embryonic, of international criminal law. As part of this system, there 

now actually exists a means to develop the law. This is important for the sake of 

this thesis. Moreover Wise is of the opinion that, 'in its strictest possible sense, 

international criminal law would be the law applicable in an international criminal 

court'.^ However, I find this definition too limited for it is restricted to those 

^ E. Wise, Terrorism and the Problems of an International Criminal Court' in J. Dugard 
and C. van den Wyngaerts (eds), International Criminal Law and Procedure (Dartmouth: 
Aldershot, 1996), 47. 
^ G. Schwarzenberger, 'The Problem of an International Criminal Law' (1950) 3 CLP 
263. 
^ M. C. Bassiouni, 'The Penal Characteristics of Conventional International Criminal Law' 
in J. Dugard and C. van den Wyngaert n.3, 329. 
^n.3, 41. 
^ ibid 44. 
^ Rome Statute of the International Criminal Court, UNDoc.A/CONF.183/9*(17 July 
1999, as corrected by the proc6s-verbaux of 10 November 1998 and 12 July 1999). 
^ n.3, 44. 



crimes that come within the jurisdiction of the International Tribunal or Court. 

Yet, aside form the crimes within the jurisdiction of the Court there exist a 

number of other international offences, both customary and conventional. The 

law to be applied in an International Criminal Court would definitely constitute 

international criminal law, but, in my opinion, not exclusively. 

In addition this restrictive definition disregards that the need to rely on national 

prosecutions has not disappeared, and will not disappear in the event of a 

permanent International Criminal Court. A deficient international system 

characterised by a lack of central enforcement means that the indirect 

enforcement through national courts remains essential. Indirect enforcement 

poses a problem that will be illustrated below as to the correct analysis of the 

obligation. This indirect enforcement accounts in many cases for the lack of 

practice. 

The question remains as to, if there is 'the inevitable need to rely on national 

prosecutions',^° what is the reasoning behind the establishment of International 

Tribunals. 'Why are individuals punished by intemational procedures for 

violations of international criminal law?''''' Richard Goldstone, the former 

Prosecutor for the ICTY affirmed that 'without international enforcement, there 

might as well not be international criminal law'.''^ Hence, ultimately the need for 

international criminal law itself is questioned. As regards war crimes, the object 

of the present enquiry, it is possible to anticipate the advantage of trying these 

offences before International Tribunals. As Plattner observes, 'the risk would 

remain of only those who fought for the lost cause being prosecuted, and seems 

to be inherent in any mechanism creating an international penal responsibility for 

acts committed in situations of armed conflict, as long as repressive measures 

are applied by national organs.'''^ For the moment I will use international 

criminal law in the sense of a body of law integrated by the intemational 

definition of criminal offences. This will be my working definition. 

°̂ C. Warbrick, 'The United Nations System: a Place for Criminal Courts?' (1995) 5 
Transnational Law and Contemporary Problems 237, 240. 

ibid 242. 
Cited in M. P. Scharf, 'The Prosecutor v Dusko Tadic: an Appraisal of the First 

International War Crimes Trial since Nuremberg' (1997) 60 Albany Law Review 861, 
882. 

D. Plattner, 'The Penal Repression of Violations of International Humanitarian Law 
Applicable in Non- International Armed Conflicts' (1990) no.30 IRRC (printed version) 
409, 417. 



1.2 International crimes 

This thesis will focus on the definition of international offences, so it is necessary 

to ask who can commit those offences. It has been suggested that there is 

more than one way 'of understanding the relevant subject of international 

criminal law'.^"* In this connection we must distinguish between crimes of states 

and crimes of individuals. The former do not come within the scope of the 

present enquiry. We are interested in them only insofar as they bear any 

relation to crimes of individuals. 

A) Crimes of states. 

The crime of state is a modality of international responsibility of states 

considered by the International Law Commission (ILC) in its Draft Articles on 

State Responsibility. The ILC drew the distinction between a crime of state and 

a delict. The delict represented the usual mode of state responsibility. 

The standard model is a bilateral, delictual rule, carrying an obligation of 

reparation. The primary right, the new right in the event of a violation of 

the primary right and the right to take measures to enforce those rights, 

typically belong in one State and operate against another state'.""^ 

Delictual responsibility will be relevant in relation to human rights violations and 

to the unwillingness by states to carry out other obligations under intemational 

law, as explained below in the context of the obligation to try or extradite for 

some international offences. 

On the other hand, the notion of crime of states was previously defined in 

section 2 of Article 19 of the ILC Draft Code on State Responsibility. Section 3 

provided some examples. 

G. Simpson, 'War Crimes: a Critical Introduction' in T. L. McCormack and G. S. 
Simpson (eds), The Law of War Crimes: National and International Approaches (Boston: 
Kluwer Law International, 1997), 17. 
^^n.10, 238. 



An international crime may result, inter alia, from: 

a) a serious breach of an international obligation of essential importance for the 

maintenance of international peace and security, such as that prohibiting 

aggression; 

b) a serious breach of an international obligation of essential importance for 

safeguarding the right of self- determination of peoples, such as that 

prohibiting the establishment or maintenance by force of colonial domination; 

c) a serious breach on a widespread scale of an international obligation of 

essential importance for safeguarding the human being, such as that 

prohibiting slavery, genocide and apartheid; 

d) a serious breach of an international obligation of essential importance for the 

safeguarding and preservation of the human environment, such as those 

prohibiting massive pollution of the environment or of the seas.""^ 

The interest in this section lied in that some of these crimes also constitute 

crimes of individuals. The relationship between the two types of criminal 

responsibility (of states and of individuals) must be analysed carefully. The 

question, however, boils down to whether we accept the notion of crimes of 

state. 

In connection to the suggested relation between crimes of states and crimes of 

individuals. Pellet talks in terms of 'the transparency of the state that committed 

a crime. This means that when an international crime is committed, not only the 

state itself is responsible, but also the natural persons who decided, committed, 

planned (...) and so on, such a crime'.''^ He suggests that this transparency is 

actually one of the characteristics of a crime of state. I do not entirely agree with 

the way he discusses this relation. First, it is necessary to specify the particular 

'crime' of state in order to determine whether it does involve individual criminal 

responsibility. Secondly, it is submitted that this transparency would be 

reversing the principle that the act of state doctrine cannot be applied where 

international offences are concerned. This would be a direct consequence of 

determining the criminal responsibility of the state in the first place and only after 

that of the individual. It is the opinion of this author that crimes of individuals 

®̂ Report of the International Law Commission on the Work of its Forty- Eight Session, 
GAOR 51^' Session, UNDoc.A/51/10 (6 May- 26 July 1996). 
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should be left out of the discussion on state criminality, as they can be 

determined independently of any hypothetical state criminality. Using crimes of 

individuals as an asset to support the notion of crime of state seems to be doing 

either mode of criminal responsibility no good. 

As to whether we accept the idea of a crime of state, notwithstanding the more 

technical problems posed by the definition as found in the ILC's Draft Code,""® 

there are also a number of conceptual obstacles to the notion of crime of state 

itself. The absence of a mental element poses considerable problems: strict 

liability crimes are very rare, and in the absence of those there is a need for 

intention as the basis for ascribing criminality. The commission often requires 

an element of intention or moral turpitude that states as corporate bodies may 

not possess'.""^ On the contrary Meron sees a precedent for assigning intention 

to corporate entities like the state in the criminalisation of acts of corporations. 

Determining the intent of the corporation, 'was achieved through imputing to the 

corporation not only the acts, but also the mental state, of its employees'.^° 

Yet this constitutes precisely the biggest objection in relation to crimes of states. 

'Ascribing criminal responsibility to legal persons runs the risk of imposing costs 

on individuals who do not share the notion of responsibility which is at the root of 

the justification for criminal sanction.'^^ In addition Ad Hoc International 

Tribunals have been justified in that they prevent the collective guilt of entire 

populations. A development that would mean the criminalisation of whole 

populations as nationals of a criminal state seems to run counter-productive to 

this aim. It seems quite clear that there is no possible advantage that is worth 

risking the collectivisation of guilt. Irrespective of any arguments, however, for 

the purpose of this thesis the most important fact is that the notion of crime of 

state is still at an embryonic stage. It does not at this stage reflect state practice 

and therefore we should not consider it as such. 

Alain Pellet, 'Can a State Commit a Crime? Definitely, Yes!" (1999) 10 EJIL 425, 432. 
®̂ ibid 428-430. Also D. W. Bowett, 'Crimes of State and the 1996 Report of the 
International Law Commission on State Responsibility' 9 (1998) EJIL 163. 
^^n.14, 17. 
^° T. Meron, 'Is International Law Moving towards Criminalization?' (1998) 9 EJIL 18, 20. 

C. Warbrick, 'Crimes Against International Law: Setting the Agenda' in P. J. Cullen 
and W. C. Gilmore (eds). Crime Sans Frontiers: International and European Legal 
Approaches (Edinburgh: Edinburgh University Press, 1998), 6. 

At date of submission, the controversial notion of crimes of states had been removed, 
it did not appear in the Draft Articles Provisionally Adopted by the Drafting Committees 
on Second Reading, ILC 52"̂ ^ Session, A/CN.4/L.600 (11 August 2000). 



The discussion on crimes of state is useful, though, in the sense that it questions 

the relationship between the regime of state responsibility and international 

criminal law. This is so because in the regime (as yet to crystallise) on crimes of 

states, states are the subjects of the obligation. In international criminal law, the 

obligation is directed to individuals (with due caveats to follow). But if in the face 

of a conventional obligation to prosecute or extradite an individual suspected of 

committing a specific crime against international law a state does not do as 

much, the state would not be committing a crime. Instead it would incur in state 

responsibility. Hence the marked difference as to whom is the subject of the 

obligation under international law. It is however enough to determine at this 

stage that 'the rule of state responsibility provides some basis for the duty to 

punish violators'. 

B) Crimes of individuals. 

Offences in international law involve the criminal responsibility of the individual. 

The analysis of the responsibility of the individual in international law raises legal 

problems because there is a contradiction between the fact that individuals are 

not subjects of international law and the same individuals' international criminal 

responsibility. 

This contradiction can become of some importance in such cases as those of 

Adolf Eichmann and Dusko Tadic. 'In principle locus standi in Public 

International Law is limited to states and certain international institutions,'^"^ 

which raises concern when an individual is being tried for international offences, 

in particular in relation to complaints arising from the way the defendant has 

been brought to trial. Argentina made Israel answer for the abduction of 

Eichmann, but the obligation of reparation was owed to the Argentinean state 

and in this instance did not entail the return of the defendant. Furthermore, it 

has only been possible recently and in front of an international tribunal for the 

individual to challenge the manner in which he was brought to t r i a l . T h i s was 

so in the Tadic case. 

" M. Bothe, War Crimes in Non-International Armed Conflicts' (1994) 24 Israel YB MR 
241, 248. 

H. McCoubrey and N. D. White, International Law and Armed Conflict (Aldershot: 
Dartmouth, 1992), 329. 

S. C. Neff, 'Past ar 
Yugoslavia and Rwanda' in P. J. Cullen. and W. C. Gilmore (eds) n.21, 59. 

S. C. Neff, 'Past and Future Lessons from the Ad Hoc Tribunals for the Fomer 
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Hence international criminal law is faced with a difficulty in determining who are 

its subjects. There are two approaches; first, it is suggested that international 

criminal law poses obligations directly on individuals in that there is a direct 

visitation of criminal responsibility on the individual. The contrary view maintains 

that, because the individual is not stnctly speaking a subject in intemational law, 

he is addressed only through the state. In actual practice, both answers are 

correct to an extent. It is useful to introduce at this point 'a non- technical 

distinction between crimes by international law and crimes against international 

law'.^^ 

In crimes by international law the obligation is posed on the state to criminalise 

conduct in its domestic law, irrespective of whether this conduct is also criminal 

in international law. Usually this obligation is posed on states by way of treaty. 

In respect of these crimes the traditional doctrine of mediatisation stays true, 

because the individual is only indirectly addressed through the state. Yet is it 

'that the duty of trial and punishment -incurred by the Contracting States as 

such-is the sole obligation created by the treaties, and the individual is only 

indirectly affected by this obligation as an object of the conduct of the state?'" 

This might not always be the case; a treaty can pose an obligation on states to 

criminalise but can also establish that the given conduct constitutes a cnme 

against international law (eg Genocide Convention). In this event the criminality 

of the conduct is prescribed by international law, therefore the individual is the 

direct recipient of obligations. The subsidiary obligation to criminalise the 

conduct in domestic law, on the other hand, falls on the state. The relation 

between the international criminal standard and domestic law is analysed below. 

For crimes against international law, international law envisages individual 

criminal responsibility. Were a crime constitutes a crime against international 

law, the subject is the individual directly; there is a 'direct visitation of 

international criminal responsibility' on the individual.^® These are usually (but 

not necessarily) crimes under customary international law, rather than by treaty; 

yet the possibility of having a treaty that makes conduct criminal in international 

®̂ C. Warbrick, E. Martin-Salgado and N. Goodwin, 'The Pinochet Cases in the United 
Kingdom' (1999) 2 YIHL 91, 107. 

Depends on the obligations created by the treaty. Y. Dinstein, 'International Criminal 
Law' (1975) 5 Israel YB HR 55, 79. 
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law is not ruled out. In the case of customary law crimes only Intemational 

Tribunals have the capacity to try them; most states need to enact legislation -

statutes of transformation in domestic law- before national courts can try these 

crimes. An exception to this rule is found in those legal systems that directly 

adopt international customary law into national law. However such an adoption 

can raise concerns in relation to the principle of legality for national courts, in 

particular to the degree of specificity involved in customary law.^^ On the other 

hand if states decide to enact laws to enable them to try crimes against 

international law, it is necessary to look at the national standard so as to 

determine if it reflects the international definition of the crime.^° It might not 

mirror it exactly. The final caveat is the one mentioned previously in relation to 

treaties that establish the individual criminal responsibility for a given conduct in 

international law but also pose on states the obligation to criminalise the said 

conduct in domestic law. 

Schwarzenberger is of the opinion that all international crimes are crimes by 

international law, and that outside of the obligation posed on states to 

criminalise in their domestic laws, there exists no such thing as an international 

s t a n d a r d . W i t h the benefit of hindsight, we can inquire that if there is no 

international standard, what is it that the Ad Hoc International Tribunals apply? 

In any case and for the purposes of this thesis, we are particularly interested in 

crimes against international law. In addition, this thesis will concentrate on the 

application of the law by the Ad Hoc International Tribunals. As will be 

illustrated throughout, Ad Hoc International Tribunals have ascertained the 

customary law character of the crimes as a preliminary issue to trying a 

defendant of these charges. For this reason, the main focus of this thesis will be 

on crimes under customary law. 

n.24, 330. 
Discussed in section 1.4 and n.52. 

^° L. S. Wexler, 'The interpretation of the Nuremberg Principles by the French Court of 
Cassation: from Touvierto Barbie and Back Again' (1994) 32 Columbia JTL 289. 

n.4, 268. 
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1.3 Recognising a crime against international law 

The purpose of this section is to find out whether features common to crimes 

against international law exist that permit their identification. Identifying a 

particular conduct as a crime against international law also enables to 

distinguish it from ordinary crimes. The importance of differentiating between 

ordinary crimes and crimes against international law is illustrated below. Three 

issues are considered to attempt to identify crimes against international law. 

These are the content of the conduct, the criminality of the conduct and the type 

of jurisdiction that is attached to these crimes. 

A) The content of the criminal conduct. 

The issue is whether crimes against international law crimes share common 

substantive traits. It is widely believed that crimes against international law 

constitute serious violations of human rights. Though this might generally be so, 

there are some exceptions, like counterfeiting, which has 'nothing to do with a 

violation of human rights as such'.^^ Another opinion holds that crimes against 

international law share the trait that they regulate matters on which states have 

a strong interest. This is a correct view, since it devolves to the practice of 

states. The answer therefore is that crimes against international law do not 

necessarily share any common traits in their content. Rather the common traits, 

if at all present, are incidental. 'The practice of states is the conclusive 

determinant in the creation of international law (including international criminal 

law), and not the desirability of stamping out obnoxious patterns of human 

b e h a v i o u r ' . I t is important to bear this in mind. The temptation to apply a 'bad 

man' definition instead of relying on categories of crimes rooted in state practice 

is strong for crimes against international law, where the conduct in question will 

be heinous. However, if the aim is to avoid the retroactive application of criminal 

law, then defendants must be tried on the basis of identified criminal categories, 

and not on abstract notions of justice. 

B) Individual criminal responsibility 

It is one thing to say that a given conduct constitutes a breach of international 

law, and a very different one to say that it constitutes a crime against 

international law. The problem is 'how to distinguish between norms that merely 

^2 n.27, 76. 
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prohibit conduct and those that also impose individual criminal responsibility on 

the violators (...) it is simply not sufficient that treaties or customary intemational 

law proscribe certain types of conduct. The prohibited conduct must also lead to 

individual criminal responsibility of the violators'.^'* 

The distinction indicated previously must be borne in mind: crimes by 

international law do not necessarily involve a conduct that is criminal IN 

international law. Whether they do will be determined by reference to the terms 

of the treaty. The problem found in treaties is that they tend to use neutral 

terminology because of the political connotations of the word 'crime'. The 

Geneva Conventions, for example, talk in terms of grave breaches rather than of 

c r i m e s . O n the other hand crimes against international law prescribe the 

international criminal responsibility of the individual. In both types of crimes, 

therefore, we will have to refer back to the source of the criminal standard, which 

again implies the need to rely on state practice. The problem is that the 

criminality for a given conduct cannot be assumed, but needs to be proven by 

reference to the practice of states. 

In this manner the a priori determination of criminality is not exempt from 

difficulties. Does this uncertainty violate the principle of legality? Though there 

is a danger that this might be the case, the present state of affairs must not be 

overstated. First, most of the conduct that constitutes a crime against 

international law will constitute a crime under national law at the time of the 

offence. This will to an extent guarantee a fair outcome for the individual 

defendant. It will constitute a crime either under the domestic law enacting the 

crime against international law, or under provisions of General Criminal Law.^^ 

'Indeed most violations of the laws of war also violate rules of general criminal 

ibid 67. 
n.20, 23-24. 
Geneva Conventions for the Protection of Victims of War of 12 August 1949 (Geneva 

Conventions): Convention for the Amelioration of the Condition of the Wounded and Sick 
in Armed Forces in the Field (First Geneva Convention), Convention for the Amelioration 
of the Condition of Wounded, Sick, and Shipwrecked Members of Armed Forces at Sea 
(Second Geneva Convention), Convention Relative to the Treatment of Prisoners of War 
(Third Geneva Convention), Convention Relative to the Protection of Civilian Persons in 
Time of War (Fourth Geneva Convention). In Article 85 of Protocol Additional to the 
Geneva Conventions of 12 August 1949 and Relating to the Protection of Victims of 
International Armed Conflicts of 1977 (Additional Protocol I) the connection is finally 
made between grave breaches and war crimes. 
^^Eg genocide and crimes against humanity be murder or conspiracy to murder. 
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law'.^^ Yet we have to appreciate whether treating crimes against international 

law like ordinary crimes is desirable. The Statutes of the International Tribunals 

seem to think otherwise, perhaps in relation to the different aims that war crimes 

(in a broad sense) trials serve.^^ For it is not a matter of the penalty but of 

calling things by their name. In this sense, distinguishing crimes against 

international law from ordinary crimes serves a function. 

In addition, the importance of distinguishing crimes against international law 

from ordinary crimes cannot be overstated in the cases that concern this thesis. 

It is very probable that any violation of the laws of war committed in the context 

of an internal armed conflict will constitute a crime in the domestic law. The 

government may want to employ general criminal law to deal with the rebels. 

Yet in internal armed conflicts precisely the opposite is being considered: in this 

respect 'the essential problem involved in these provisions is that of possible 

justification'.^^ Justifications may be provided for in the law applicable in internal 

armed conflict that would exempt the rebel- contender from criminal 

responsibility. For example, killing a member of the armed forces would in itself 

not constitute an unlawful action, and could not therefore be tried for murder. 

The difficulty of a priori determining international criminality is also attenuated 

because it might also be the case that these crimes violate international 

agreements. For example, the Appeals Chamber in the Tadic Decision resolved 

that the contending parties in Yugoslavia had contracted agreements to apply 

certain provisions of international humanitarian law."*" 'This was a sufficient 

answer to any claim of retrospectivity about the UN Security Council's decision 

on the Tribunals judgement'.'*'' However the Appeals Chamber did not stop at 

this reasoning but argued about the applicable customary law. Why did it go 

into so much trouble? Greenwood believes that the Appeals Chamber 'took the 

opportunity of the first case to come before it to explore the whole of the 

n.23, 242. 
See Article 10(2) of the Statute of the International Tribunal for the Former 

Yugoslavia (ICTY Statute). The ICTY Statute is contained in the Annex to the 
Secretary-General's Report on Aspects of Establishing an International Tribunal for the 
Prosecution of Persons Responsible for Serious Violations of International Humanitarian 
Law Committed in the Territory of the fomner Yugoslavia Pursuant to Par. 2 of 
S/RES/808 (1993)) UN Doc. S/25704 (Report of the Secretary-General). 

n.23, 243. 
^° Tadic Decision par. 143-44. 

n.10, 258. 
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substantive law applicable to internal armed conflict'."*^ I support the view that 

the Appeals Chamber went into such great length because it was not enough 

that the law had been implemented among the parties, but it was necessary to 

demonstrate that these violations of international agreements attached the 

requisite criminality. It was also necessary to demonstrate that the ICTY had 

jurisdiction over these offences.''^ 

C). Jurisdiction and the content of the obligation on the state. 

Again the question remains whether we can assume that all crimes against 

international law attach a duty or a right of universal jurisdiction. In talking about 

universal jurisdiction we are referring to judicial jurisdiction. However, in the 

case of crimes by international law, where the obligation is posed on the State to 

criminalise conduct in domestic law, it will concern legislative jurisdiction. In the 

case of piracy, on the other hand, the jurisdiction entailed is enforcement 

jurisdiction, to seize the pirates and apply executive measures to them. In fact 

some crimes involve all three, like grave breaches of the Geneva Conventions. 

Important as the question of universal jurisdiction remains, it is necessary to 

realise that in most cases these crimes will be addressed on the basis of 

territorial jurisdiction. This is even the case for the Ad Hoc International 

Tribunals (not the ICC) where the conduct is tried on a territorial basis; the only 

difference is that it is tried by an Intemational Tribunal in a different place. In 

respect of the jurisdiction of the ICTR junsdiction, the principle of active 

personality is also relevant, for Rwanda's nationals committing crimes in the 

territory of neighbouring states are subjected to the tribunal's jurisdiction.'*'* In 

any case, none of the International Tribunals, including the ICC, work on the 

basis of universal jurisdiction. 

However, determining judicial jurisdiction only involves difficulties in relation to 

national courts; International Tribunals have their junsdiction (substantive, 

territorial and temporal) ascertained in their Statutes. Hence we can say that 

universal jurisdiction is an issue -because International Tribunals already have 

their jurisdiction defined in their statutes, and none of them has universal 

42 C. Greenwood, 'International Humanitarian Law and the Tadic Case' (1996) 7 EJIL 
265, 277. 

Section 2.1. 
Article 1 of the Statute of the International Criminal Tribunal for Rwanda (ICTR 
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jurisdiction- only for national courts. This is compounded by the deficiency of 

the international system that has to rely on indirect enforcement through national 

prosecution. In this way, the answer to what jurisdiction applies to the given 

crime will only be found by reference to the source of the criminal standard. If it 

is by treaty then these questions can be answered more easily than in the case 

of a customary law crime. Therefore the focus in this case returns once more to 

the practice of states. 

Hence there is no common feature that, identified a priori, can identify a crime 

against international law. 'The only basis which now exists is empirical or 

experiential; conventional and customary international law implicitly or explicitly 

establish that a given act is part of international criminal law'."*^ Besides 'no 

institution of the international community of states exists to answer this question 

other than the States themselves, severally'."*^ As mentioned previously this 

thesis will focus on crimes under customary law, in particular on their treatment 

by the Ad Hoc International Tribunals. As reflected in the Statutes of the Ad Hoc 

Tribunals, these crimes will be genocide, crimes against humanity and war 

crimes. The limitation mentioned previously, the absence of recourse to orderly 

treaty-making, results in a certain degree of overlap between war crimes and 

crimes against humanity that will be indicated throughout this work. 

1.4 The criminal standard in international law 

It is of some consequence to understand the relationship between the 

international criminal standard and the domestic law of a given state. The 

importance of this relationship resides, as indicated previously, in that even 

when a permanent international court comes about, the bulk of prosecutions will 

be undertaken by domestic courts. It is important to understand this relationship 

in order to be realistic as to what domestic courts can do. 

Simpson, handling a broad concept of war crimes, contends that 'the classical 

war crimes trials both prior to and since 1945 have generally occurred in 

Statute). The ICTR Statute is contained in an Annex to S/RES/955 (1994). 
^^n.5, 330. 
^^n.10, 240. 
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domestic settings under national rather than international law'.'*'' To understand 

how this is the case it is useful to recall the distinction between crimes against 

international law and crimes by international law. The latter derive from the 

inevitable need to rely on national prosecutions: 'this causes states sometimes 

to forbear criminalising conduct in international law, and to create an obligation 

on states to criminalise the conduct in their own law'.'*® Crimes by intemational 

law do not necessarily entail an international criminal standard, as the obligation 

posed on states is to criminalise this conduct in national law. Still it can be the 

case that the treaty that obliges states to criminalise conduct can include a 

definition of the proscribed conduct, presumably the definition to be enacted in 

domestic law. States can incur in international responsibility if the fail to carry 

out their international obligations. It might be advisable therefore to enact 

legislation that mirrors treaty definitions exactly, in order to make it watertight. 

In crimes against international law, the question remains as to what extent does 

the definition of the crime enacted in domestic law reflect international 

criminality. States may think it is in their interest to enact laws to enable them to 

prosecute these crimes irrespective of a treaty obligation to do so. When there 

exists no duty to criminalise, if international law envisages the criminality of a 

given conduct, then there is the power to criminalise it in domestic law. States 

can however decide to adopt a definition different to the international 

prescription. So it will therefore be necessary to consider what is being applied, 

whether an international definition or a parallel definition in domestic law. 

Whether national courts, for the purpose of prosecuting crimes against 

international law, are considered 'organs of the international community applying 

international criminal law and bringing it home to the individual, who is directly 

subjected to international obligations"*^ is for 'the national legal system' to 

resolve.^° Equally if they are to be regarded merely as 'organs of the domestic 

order, the international crime being given a parallel, national existence'.^^ 

In relation to crimes against international law, it has already been mentioned that 

they are for the most part customary law crimes. The international criminal 

standard can be applied in proceedings before International Tribunals. States 

^^n.14, 5. 
^%.10, 240. 

n.27, 73. 
^°n.21,3. 
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that consider customary international law as part of the law of the land will need 

no specific enactment of the definition of the crime. However, due to the 

vagueness inherent in customary law crimes, their prosecution can violate the 

principle of legality in two different ways. First, it might not be so clear that the 

wrongful conduct attaches individual criminal responsibility in international law. 

Secondly, national courts in trying customary law crimes will face issues of 

specificity. 'Establishing that conduct is criminal in customary international law is 

beset by the uncertainties of the customary law process. This is a matter of 

particular concern if recourse is to be had to national courts, whose principles of 

legality might not be satisfied by the vagueness of the products of customary 

international law.'^^ Precisely because they are complete systems of law, lack of 

specificity might be more problematic for national courts. International 

Tribunals, on the other hand, may find it easier, indeed necessary to be less 

stringent on the need for specificity. In either case, one of the challenges posed 

in relation to crimes against international law is 'to define with sufficient precision 

to satisfy the principle of legality'.^^ In this sense customary international law is 

more problematic. An additional problem and very real obstacle for national 

courts, though, is that 'many states do not have national laws in place that allow 

them to prosecute offenders'. 

1.5 The sources of international criminal law 

International criminal law belongs to international law. Therefore its sources 

cannot differ from the sources of international law. These are to be found listed 

in Article 38(1) of the Statute of the International Court of Justice. They are 

a) international conventions 

b) international custom 

c) general principles of law 

d) subsidiarily, judicial decisions and the teachings of qualified publicists 

ibid 3. 
n.26, 98. This was the point raised by Lord Slynn in R v. Bow Street Metropolitan 

Magistrate, ex parte Pinochet Ugarte (Amnesty International and other intervening) 
[1998] 4 / \ / /E f?897. 

n.21, 9. 



19 

International law criminalises conduct by way of treaty or of custom. Yet general 

principles of law are also of significance in international criminal law. They are 

particularly relevant for deciding matters relating to the general part of Criminal 

Law, such as A77eA7S rea and actus reus. They also have an incidence in 

deciding procedural issues, such as non bis in idem. As can be inferred from 

this, general principles of law become most relevant in relation to Intemational 

Tribunals. As discussed previously. International Tribunals do not belong in 

complete systems of law, like national courts do, therefore they need 

complementing in some matters, and general principles are ideal for this task. 

The pre-eminent general principle is the principle of legality, non bis in idem, 

which forbids the retroactive application of the law. Meron believes that 'the 

prohibition of retroactive penal measures is a fundamental principle of criminal 

justice and a customary, even peremptory, norm of international law that must 

be observed in all circumstances by national and international tribunals'.^^ This 

principle will be taken into consideration throughout this thesis. 

Multilateral treaties are the usual way by which states criminalise conduct. An 

example of this action is found in the Geneva Conventions. Criminalising 

conduct by way of treaty is relatively straightforward. A treaty will not only 

envisage a definition of the proscribed conduct, but will also spell out the 

obligations incumbent upon state parties as regards jurisdiction (like obligation 

to criminalise in domestic law or to prosecute or extradite). Yet the importance 

of multilateral treaties resides also in their relation to custom: whether the treaty 

reflects existing customary law or whether it constitutes progressive 

development of the law poses significant questions in relation to non-parties to 

the treaty. However there is a paradox, in that the larger the number of parties 

to a treaty, custom tends to become irrelevant, as it tends to fall in line with the 

treaty.^^ This has been the case of the Geneva Conventions, which are now 

generally recognised to constitute customary law. 

Some of the problems involved in criminalising conduct through customary law, 

such as lack of specificity, have already been anticipated, but there are 

additional aspects. These relate to the constitutive elements of customary law: 

T. Meron, 'International Criminalization of Internal Atrocities' (1995) 89 AJIL 554, 573. 
^^ibid 565. 

R. Baxter, 'Multilateral Treaties as Evidence of Customary International Law' (1965-
66) 41 BYIL 275. 
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widespread and uniform state practice and evidence of opinio juris. In relation to 

crimes under customary law, there is arguably a need to weigh the requisite of 

opinio juris against state practice. This has been the case for war crimes. 

Because of their connection to international humanitarian law, there are a 

number of considerations that apply to war crimes. International humanitarian 

law is mainly a preventive law, rather than a law for the prosecution of offenders. 

As a preventive law, international humanitarian law is a law of negative 

obligations. It is therefore necessary to give added weight to the element of 

opinio juris in the absence of a known uniform and widespread state practice. 

The Tadic Decision submitted the argument of the importance of opinio juris for 

violations of international humanitarian law. In the Decision, the reasons alleged 

for paying more attention to formal rules rather than to actual practice were 

described as the difficulty encountered in discerning state practice, a difficulty 

exacerbated by the impossibility of finding out precisely what went on in the field 

in the event of an armed c o n f l i c t E v e n t s in the field are difficult to discern not 

least because of propaganda and misinformation encouraged by participants. 

The argument that opinio juris must be taken into account more than actual 

practice has been supported by a few a u t h o r s , a n d is not unheard of in the 

field of human rights. The argument maintains that actual deviation from 

international human rights law cannot be characterised as practice evidencing 

law, but rather that it should be regarded as violations of the law; human rights 

law is also a law of negative obligations, were the obligation is posed on states 

not to violate human rights. For example, it is submitted by human rights 

lawyers that the widespread occurrence of torture (committed by state officials, 

as definition in the 1984 Torture Convention goes) is not an example of state 

practice. That states condemn in no unclear terms the occurrence of torture, is 

evidence of opinio juris, which in this case outweighs practice. 

Yet the differences between human rights law and international humanitarian 

law soon become apparent. In international humanitarian law, for the case of 

provisions that envisage individual criminal responsibility, an area of 

convergence with international criminal law, the negative obligation is posed on 

Tadic Decision par.99. 
T. Meron, Human Rights and Humanitarian Norms as Customary Law (Oxford: 
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individuals, not on states. For this reason, violations of international 

humanitarian law involve the international criminal responsibility of those 

responsible, whilst violations of human rights law do not (there are exceptions, 

such as the case of torture under the terms of the 1984 Torture Convention). 

Moreover in international humanitarian law, there are additional positive 

obligations posed on states, such as the obligation to search for, to prosecute 

and extradite and to train troops in the provisions of the law of armed conflict. 

To what extent can the same rule of giving pre-eminence to opinio juris be said 

to apply? Is the absence of national prosecutions evidence of state practice? 

Though this is possible, these positive obligations are for the most part spelt out 

in treaties, so that deviant practice will constitute examples of violation of the 

terms of the treaty. 

Reliance on opinio juris in determining customary law has ultimately to be 

weighed against a finding on individual criminal responsibility. One would think 

that the burden of proof in these cases would be higher than the evidence 

provided by statements by government officials and military manuals. 

Greenwood is of the opinion that when the German military manual establishes 

that grave breaches apply to internal armed conflicts it is an expression of 

German policy rather than anything else.^^ This highlights the difficulty in 

distinguishing between evidence of opinio juris and that which is not in the 

absence of clear state practice. Therefore we can again hint at the tension 

between the need to rely on opinio juris and the need not to violate the principle 

of legality. This tension will be further exacerbated in relation to the elements of 

the crimes, where customary law is not sufficiently specific due to lack of 

practice. This tension will be inherent throughout, in the problems found 

between doing things by international law (the whole process of making conduct 

criminal by international law, in particular customary law) and the need to 

respect the principle of legality. 

It seems relevant at this point to suggest that other sources can prove 

enlightening as evidence of opinio juris. These are Resolutions of the Security 

Council, including the annexed Statutes of International Tribunals. The Ad Hoc 

Tribunals have also made extensive use of the writings of authors. Also relevant 

Clarendon Press, 1989) 
n.42, 276. 
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are the decisions by these Tribunals, particularly as the decisions of the Appeals 

Chamber bind the Trial Chambers, and that the Appeals Chamber tends to 

follow its own decisions. In particular I will be looking at the Tadic Decision, 

which is significant for the purpose of this thesis because it confirms the 

development of the criminalisation of violations of international humanitarian law 

in internal armed conflict.®^ 

^°Note: throughout this work I speak about the 'criminalisation of violations of 
international humanitarian law applicable in internal conflicts' and the 'criminalisation of 
violations of international humanitarian law (committed) in internal conflicts'. Though 
aware that they mean different things, I will use them interchangeably because the 
customary development has affected both the standards applicable to internal conflict 
and the criminality of those standards. Section 2.2. 
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P A R T O N E : T H E P R O C E S S O F CRIMINALISING O F F E N C E S IN 

I N T E R N A L C O N F L I C T S 

Chapter 2: The Tadic Decision 

2.1 Introduction to Part One 

Part One will describe the way in which states make conduct criminal in 

international law, by focusing on the process that criminalised violations of 

international humanitarian law in internal armed conflict. No conduct, whether 

an act or an omission, is inherently criminal. It is only the law that makes it 

criminal. For war crimes, it is international or domestic law. In some instances, 

it is both; this is the case of grave breaches of the Geneva Conventions. 

Moreover, it has also been highlighted previously how states may decide to 

forbear criminalising conduct in international law and simply create an obligation 

on states to do so in national law. This manner of rendering conduct criminal 

does not occupy us at present: I will concentrate on war crimes as crimes 

against international law. As crimes against international law, the source of the 

criminal standard is found in international law. As will be discussed below, in the 

present case we will be dealing with customary law. 

Thus this Part will focus on the customary development of violations of 

international humanitarian law applicable in armed conflicts. Describing this 

process encounters some difficulties because due to the absence of a central 

legislator the substantive definitions of the offences have not developed in a 

consistent manner. This Part will explain how the process unfolded. It will place 

particular emphasis on the Tadic Decision, which represented the first judicial 

determination that confirmed that this process had taken place. The Tadic 

Decision also ascertained the jurisdiction of the ICTY over offences committed in 

internal conflicts, and this in turn meant the crystallisation of the legal regime 

belonging to these offences in proceedings before the Tribunal and at a later 

date before the ICTR. I will look at the implications of the Tadic Decision in Part 

Two. 
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2.2 The 'two- box' approach to international humanitarian law and the 

customary development of the law applicable to internal armed conflicts 

It is maintained that there has been a customary law development of the 

international humanitarian law applicable to intemal armed conflict. Previously 

international humanitarian law applicable to internal armed conflicts had been 

neglected in comparison to the law that applied to international conflicts. It is 

worth noting that the authors speak in terms of a 'reform' or a 'development'.'' 

They do not talk about emergence of the law. The presumption behind this 

terminology is that the law was already there, whether in treaty or in customary 

form, and it has been transformed in relation to internal armed conflicts. 

It is useful at this stage to draw a distinction between the development of 

appropriate standards to apply to internal armed conflicts -such as common 

Article 3^ and Additional Protocol II, and as will be noted some Hague law rules-

and the development of criminality for breaches of these standards. Following 

this distinction, it is possible to conclude that the development of the 

international humanitarian law for internal armed conflicts has responded to a 

two-tier transformation. In the first place, standards that used only to apply to 

international conflicts have been extended to cover internal conflicts (Hague law 

rules). In the second place individual criminal responsibility for breaches of 

these and other standards (such as those that already made reference to 

internal conflicts, but which did not envisage criminal responsibility for violations, 

common Article 3 and Additional Protocol II) has been developed. Thus the 

development with respect to internal conflicts has occurred in both standards 

and criminality. 

Before this development in the law, the regulation of conduct in internal conflicts 

had been sparser in comparison to the regulation of international conflicts. This 

held true for both standards applicable to internal conflicts and for criminality of 

breaches of these standards. 'Indeed, only since the mid- 1990s has there been 

a clear tendency and a direct movement to reduce the distinctions between civil 

^ 'Reform' suggests a considered and careful project, and this has not been the case. 
^ Common Article 3 to the Geneva Conventions, n.35 in Ch.1. In footnotes it will appear 
as CA3. 
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wars and international wars'.^ The difference in regulation between the two 

types of conflicts had become known as the 'two- box' approach to international 

humanitarian law. One big box for international conflicts and a smaller box for 

internal conflicts. As will be demonstrated below, with the development of 

customary law, the differences between the two have been bridged; though this 

approach has not been superseded. What interests at present is finding the 

reasoning behind the previous regime, whereupon internal conflicts were largely 

overlooked. Fewer standards were applicable to internal conflicts, why? In 

particular as regards the main focus of this thesis, why were violations of the 

standards applicable to internal armed conflicts not deemed crimes? An 

historical overview is necessary to understand the previous regime and the 

actual development. 

Since the Spanish Civil War and the Second World War there has been a trend 

away from the need for formal declarations in armed conflicts. Thus, there was 

a movement away from declarations of 'war' and 'belligerency' as the 

appropriate legal categories, dependent in large measure on the declarations of 

states, to the objective facts of 'international' or 'internal' 'armed conflict'. The 

development consisted of the following: whereas before the question 'is there an 

armed conflict?' depended largely on the declarations by states, now-a-days this 

question is answerable by reference to objective criteria, in particular as 

concerns the application of international humanitarian law. There are caveats to 

this assertion that will be considered below. 

Yet the movement away from formal declarations also meant that in case of an 

internal armed conflict, the state lost the monopoly of deciding when violence in 

its territory amounted to a conflict regulated by rules of international law. The 

1974- 1977 Diplomatic Conference, which adopted the Additional Protocols,'' did 

so with a view to reaffirming the regime of objective determination of the 

existence of an 'armed conflict'. 'Thus the impetus behind (...) the Diplomatic 

Conference in this regard was to (...) to develop objective criteria which would 

not be dependent on the subjective judgements of the parties'.^ 

^ K. D. Askin, 'Crimes within the Jurisdiction of the International Criminal Court' (1999) 
lOCrim. LF 33, 57. 
^ Additional Protocol I and Protocol Additional to the Geneva Conventions of 12 August 
1949 and relating to the Protection of Victims of Noninternational Anned Conflicts of 
1977 (Additional Protocol II). In footnotes they will appear as API and APIl respectively. 
^ Rutaganda Judgement par.92. 
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As evidenced in the debates of the 1974- 1977 Diplomatic Conference, some 

states felt uneasy about applying internationally recognised rules to intemal 

armed conflict.^ There are three motives for this, and these motives in turn 

explain the marginal development of the law applicable to internal armed 

conflicts in comparison to that applied to international conflicts. 

In the first place states feared that by having objective criteria which determine 

the moment when international humanitarian law applies, the application of such 

law would grant the rebels legal status under international law. This fear stems 

from the basic inequality between warring parties in internal conflicts. One of 

the parties will be the government of the state; as the state it will enjoy legal 

personality in international law. This will not be the case for the rebel group, 

which will have no international legal status, and states want to keep it that 

way.^ The inequality between warring parties results in that 'states are willing to 

accept more detailed restrictions in the conduct of international armed conflict, 

between, legally speaking, sovereign equals than in the conduct of internal 

armed conflict where the warring factions are the established government and 

rebel groups which challenge the right of the government to exercise control 

over some or all of the state's territory'.^ In this sense states were not reassured 

by the wording in common Article 3, whereupon its application 'shall not affect 

the legal status of the Parties to the conflict'. 

As a direct consequence of the inequality between warring parties, states have 

been reluctant to criminalise violations of the law applicable to internal armed 

conflicts because they have preferred to deal with rebels through national 

criminal law rather than apply international standards. Chances are that if a 

state does not wish to grant the rebels any level of recognition it is because it 

regards the fighting as terrorism, and will therefore apply provisions of its own 

^ F. Kalshoven, "Protocol II, the CDDH and Colombia" in K. Wellens (ed). International 
Law: Theory and Practice: Essays in Honour of Eric Suy (The Hague: Kluwer Law 
International, 1998). 
^ National liberation movements, on the other hand, can make a unilateral declaration 
under Article 96 of API to bring into force the Geneva Conventions and API to national 
liberation wars. Yet no liberation movement has seriously attempted the required 
declaration, 'perhaps because it would have had difficulty accepting and carrying out all 
the obligations stated in the Protocol'. T. Meron, 'The Time Has Come for the United 
States to ratify Geneva Protocol I' (1994) 88 AJIL 678, 683. 
® W. J. Fenrick, 'Should Crimes Against Humanity Replace War Crimes' (1999) 37 
Columbia JTL 767. 770. 














































































































































































































