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Abstract 

Protection o f IndiYiduals in Post-Conflict KosO\ o: The Applicability of 

International Human Rig hts La"· and International Humanitarian Law ro a 

New Generation of Peacekeeping Operations. 

Sangcct:J. :c;hah 

:\ [aster ofJun:.prudcncc 

:wn.1 

On 10 June I1J1) 1J the L·nlll'd Naunns Cnunol adoptl·d '-'l·t·unry Counnl Rt·soluw•n 
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m thl· Kc•sm·" of thl· Repub!Jc ut ta p R\ J'l11, paper <cek, to 

cx:tmll11..' dw .lpphctbility uf hum:m nghts .1nd mtern:lUnnal hum:mi1:1n:m l.t\\· norm.,; to thl..' 

L' nlll'd '\.;Hmns lntenm ,\dnumscrauon in Kmovu :tnd Koso\'o Fort:'l Kf ORJ 

opnall<HlS :1nd tlH·ir rd.lU\'l' protections for md.J,·tdu.lb 111 ' I <lgt·tha. both 

L · '\, \111..: and J..... H )R ,;ern· ro gm·crn rhe rcgwn to dll' q j the Yugt"l.n 

go\'l'l'lll11l'111, and \\'lth such :1 CCJllCCntr:lUflll of piJ\\l'r ll IS t•-;scnuaJ th:tl tntbnJu.ll" ,1rl' 

adeljllatdr pro!t'Cit'd. This prorccuon, tf It eXISI5, mmt come from tnternattrmal human 

nghts hw ;lnd/or mwrnauonal humamrarian law, wluch arc both dnnn .mJ undnptnncd 

b\ the tdcal of the protccuon of tnd.l\·iduals. ·nllS thesis the cxtcm 1u \\'htch 

L';\Ji\[11, and K I;O R o pt't':ll(' \\'l lhtn the framework or bndics of la\\'. \ comp;lrtSOI\ 

of the umcept ual :llld matcnal suniJannes ami dJITcrtiKt·s bct\\'t't'll tntt·m;ttlf •11<1l human 

righb L\\\ and tlltL·rn,monal humann:tnan bw h undert:tken. wHh a 'tt·w 11, 111\'c,ngaung 

theu· rel.ttl\·e and weaknesses as a means of furthcnng the .tim qf prntl'CUon of the: 

imhndual \n cxatntnninn nt the applicabtlin· • ,f mtcrnarinnal human ng hts bw and 

tntt·rnall<Hl:tl humanlt:lri:Hl bw. respccm·cly. to the L ' '\, \11 K and KI ·OR opera nom 

undnrakl'n, .md tinallr . :1 bnl'i cxanunauon or· till.' remedtes :1\';lllable tc) utdtndual, ior 

nobuon of tht•,:c legal norm" ts undertaken. Tht· papn conclude:- 1h:11 tlw lr,l!l1l'\\'<Jrk 111 

wlurh till' L '\. \ IIJ, .uH.I Kl OR operaciom IS mcomplt·re \\ 'llh rc.:gard 111 protccw.Jn• lC•t 
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Introduction 

Introduction 

On 10 June 1999 the United Nations Security Council adopted Security Council Resolution 

1244 thereby authorising the establishment of both international civil and security presences in 

the Kosovo region of the Federal Republic of Yugoslavia (FRY). 1 This paper seeks to examine 

the applicability of human rights and international humanitarian norms to the United Nations 

Interim Administration in Kosovo (UNMIK) and Kosovo Force (KFOR) operations and their 

relative protections for individuals in Kosovo. First, however, a little should be said about the 

UNMIK and KFOR operations themselves. 

Acting under Chapter VII of the United Nations Charter, the Security Council perceived tl1e 

situation in Kosovo to be a threat to international peace and security, and duly authorised the 

creation of UNMIK, by the Secretary-General wiili ilie assistance of relevant international 

organisations. This forms the point of departure for this thesis. The prior eleven week NATO 

bombing campaign, and its legality, will not be discussed. 2 

1 Security Council Resolution 1244 (1999), UN Doe. S/RES/1244 (1999), (Resolution 1244). 

The Federal Republic ceased to exist on 4 February 2003, and was replaced by the new state of 
Serbia and Montenegro. However, for the purposes of this study the state will be referred to by its 
former name: Federal Republic of Yugoslavia (FRY). 

2 By way of brief background, the Serbian forces conducted armed attacks against the Albanian 
population of Kosovo, including members of the Kosovo Liberation Army (KLA), who sought 
independence for Kosovo. The attacks resulted in human rights abuses and large-scale refugee flows to 
neighbouring regions. \'(/orried about the increasing humanitarian crisis in Kosovo, international peace 
negotiations were held in February 1999 resulting 111 the proposed Interim i\.greement for Peace and Self­
Government in Kosovo (UN Doe. S/RES/ 648 (1999)), but the Belgrade authorities refused to sign the 
agreement. In response, NATO commenced a bombing campaign against the FRY as a 'humanitarian 
intervention', which in turn led FRY forces to commit revenge attacks against the Albanian civilian 
population in Kosovo. Eventually a peace plan was brokered, known as the Ahtisaaria-Chernomyrdin 
plan (Annex 2 to Resolution 1244), which was accepted by the Serbian parliament on 3 June 1999, 
following which, the Ni\ TO airstrikes ceased. 

For further details on the situation in Kosovo prior to the entrance of UNMIK and KFOR see: 
O'Neill, Kosovo: An Unfinished Peace (2001); Youngs, Kosovo: The Diplomatic and Military Options, House of 
Conunons Research Paper 98/93, 27 October 1998; Youngs, Oakes and Bowers, Kosovo: NATO and 
Mi/ital)' Action, House of Commons Research Paper 99/34, 24 J\•Iarch 1999 and Youngs, Oakes, Bowers 
and Hill yard, Kosovo: Operation 'Allied Fom ', House of Commons Research Paper 99/48, 29 April 1999. 

For a discussion of the legality of NATO's action see, inter alia: Cassese, 'Ex Inuna Ius Orit111: A.re 
\'(/e Moving Towards International Legitimisation of Forcible Humanitarian Countermeasures in the 
World Community? \%at Others Have to Say', (1999) 10 European Joumal of Intemational Lmv 23; 
Duursma, 'Justifying NATO's Use of Force in Kosovo?', (1999) 12 Leiden Joumal of Intemational Law 287; 
Gowland-Debbas, 'The Limits of Unilateral Enforcement of Community Objectives in the Framework 
of UN Peace Maintenance', (2000) 11 European Journal of Intemational Law 361; Krisch, 'Unilateral 
Enforcement of the Collective Will: Kosovo, Iraq, and the Security Council', (1999) 3 Max Planck 
Yearbook o/ Umted Nations La1v 59; Neuhold, 'Collective Security after Operation Allied Force', (2000) 4 
MrLY Planck Yearbook of International Law 73; Simma, 'Ni\ TO, the UN and the Use of Force: Legal 
Aspects', (1999) 10 European Journal of Intemational Law 1, and the series of 'Editorial Comments on 
NA TO's Kosovo Intervention', (1999) 93 Amen"mn Journal of International Law 824-862. 



Introduction 

Under Resolution 1244, UNMIK's mandate is to: 

... provide an interim administration for Kosovo under which the people of Kosovo can enjoy 

substantial autonomy within the Federal Republic of Yugoslavia, and which will provide an 

interim administration while establishing and overseeing the development of provisional 

democratic self-governing institutions 

United Nations member states and 'relevant international organisations' were also authorised to 

create an international security presence in Kosovo, which became known as the Kosovo Force 

(KFOR). The Security Council granted KFOR the mandate to "establish a safe environment 

for all people in Kosovo".4 

The interim administration is charged with various responsibilities including: promoting the 

establishment of substantial autonomy and self-government in Kosovo, performing basic 

civilian administration functions where required, organising and overseeing the development of 

provisional institutions for democratic and autonomous self-government, supporting 

reconstruction of infrastructure and other economic reconstruction, maintaining civil law and 

order, assuring the safe return of refugees to Kosovo, and protecting and promoting human 

rights.s The Secretary-General was given the task of creating an institution which could 

successfully fulfil this complex and varied range of duties and he created UNMIK, a hybrid 

body composed of UN collaboration with various international agencies.6 UNMIK is 

composed of four pillars each headed by a different agency. The UN is responsible for civil 

administration in Kosovo including: policing; overseeing and conducting civil affairs functions 

(including the civil service, budgetary affairs and supporting the provision of basic public 

services) and organisation and oversight of the judicial system. Humanitarian affairs were 

overseen by the Office for the United Nations High Commissioner for Refugees, with 

responsibility for the safe return of refugees to Kosovo and coordination of emergency relief.7 

3 Paragraph 10, Resolution 1244. 
4 Paragraph 4, Annex 2, Resolution 1244. Also paragraph 9(c), Resolution 1244. 

5 Paragraph 11, Resolution 1244. 

r, See Report of Secretary-General Pursuant to Paragraph 10 of Security Council Resolution 1244 
(1999), 12June 1999, UN Doe. S/1999/672, especially paragraphs 2-14. 

7 The mandate of the United Nations High Commissioner for Human Rights was fulfilled by the 
end of June 2000 and this pillar was then dissolved. See paragraph 66, Report of the Secretary-General 
on the United Nations Interim Administration in Kosovo of 6 June 2000, UN Doe. S/2000/538 and 
paragraph 51, Report of the Secretary-General on the United Nations Interim Administration in Kosovo 
of 15 December 2000, UN Doe. S/2000/1196. 
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Introduction 

The Organisation for Security and Cooperation in Europe has been assigned responsibility for 

institution building in Kosovo. This includes capacity-building in the areas of justice, police 

and public administration; democratisation and governance; human rights monitoring and 

capacity-building and the conduct and monitoring of elections. Finally, the European Union is 

given the task of economic reconstruction of the region. A Special Representative of the 

Secretary General heads the UNMIK mission, and he has "overall authority to manage the 

mission and to coordinate the activities of all UN agencies operating as part of UNMIK", to 

ensure that the UNMIK mandate is carried out effectively "in an integrated manner with a clear 

chain of command".s 

The UNMIK operation has been described by the Secretary-General as an 'unprecedented' 

peacekeeping operation9 deviating from the norm of prior peace operations. tO It is instructive 

to identify three different types or 'generations' of peacekeeping operations that existed prior to 

the creation of UNMIK: (i) classical or traditional peacekeeping operations, (ii) 

multidimensional peacekeeping operations and (iii), quasi-enforcement peacekeeping 

operations. 11 UNMIK falls into none of these categories, rather exemplifying a new fourth 

generation of peacekeeping operations, which will be discussed after the first three have been 

explained a little further. 

Traditional peacekeeping operations have been defined as: 

... the deployment of United Nations presence in the field, hitherto with the consent of all the 

parties concerned, normally involving United Nations military and/ or police personnel and 

frequently civilians as we!J. 12 

s Report of Secretary-General, supra note 6, at paras. 2 and 3. 

'J Paragraph 120, Report of the Secretary-General on the United Nations Interim Administration 
Mission in Kosovo, 12 July 1999, UN Doe. S/1999/779. See also Strohmeyer, 'Collapse and 
Reconstruction of a Judicial System: The United Nations Missions in Kosovo and East Timor', (2001) 95 
Ameriwn Journal of International Law 46, at 46; and Matheson, 'United Nations Governance of Postconflict 
Societies', (2001) 95 AmeniYln Journal of International Law 76, at 83. 

10 A few months after the adoption of Resolution 1244, the Security Council authorised the 
deployment of a similar mission to East Timor. Security Council Resolution 1272 (1999), UN Doe. 
S/RES/1272 (1999) authorised the establishment of an interim administration in East Timor, during its 
transition to independence. 

11 See \V'hite, Keeping the Peace. The United Nations and the Maintenance of International Peace and Smmty 
(2"d edn, 1997), at 211-212. 

12 Paragraph 20, An Agenda for Peace. Preventative Diplomacy, Peacemaking and Peace-keeping, 
UN Doc.l\/47 /277 (1992) 
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Introduction 

The most oft-cited example of a traditional or classical peacekeeping operation is that of the 

United Nations Emergency Force authorised by the General Assembly in response to the Suez 

crisis13 The force was mandated to secure the cessation of hostilities and the withdrawal of 

British, French, and Israeli forces from the Egyptian territory, and then serve as a buffer forces 

between the Egyptian and Israeli armies. The elements of traditional peacekeeping, which 

ordinarily involved a situation between states were: i) the consent of all states was necessary­

the host state(s), to deployment, the contributing states to provide the forces; ii) the force was 

impartial between the (usually) states and iii) the forces had the right to use force only in self­

defence (though it was possible that a specific resolution could provide a wider mandate to use 

force). 

In recent years, due to the increase in the number of intra-state conflicts, the second generation 

multidimensional peacekeeping forces have been created as a result of comprehensive peace 

agreements which inclue provisions requesting UN supervision of the implementation of the 

agreement. These operations include both a military component and a large civilian component 

engaged in functions such as election monitoring, demobilisation and reintegration of former 

combatants, human rights monitoring, and, occasionally, assisting in rebuilding institutions and 

national capacities. 14 

The third generation is that of quasi-enforcement peacekeeping operations. These operations 

abandon the limitation of using force only in self-defence, and instead are authorised to use 

force where necessary to protect their mandate. 15 For example, when the United Nations 

13 General i\.ssembly Resolutions 997, UN Doe. A/RES/997 (ES-I) (1956), 998, UN Doe. 
A/RES/998 (ES-I) (1956) and 1000, UN Doe. A/RES/1000 (ES-I) (1956). For further discussion of 
UNEF 1 see Ghali, "United Nations Emergency Force 1", in Durch, Tbe Evolution of UN Peacekeeping: 
Case Studies and Comparative Analysis (1993), Chapter 7. 

14 Examples of this 'generation' of peacekeeping operation include the UN Transition i\ssistance 
Group in Namibia (UNTi\G, 1989-1990) established under Security Council Resolution 632, UN Doe. 
S/RES/632 (1989), the United Nations Transitional Authority in Cambodia (UNTAC, 1992-3) 
established under Security Council Resolution 745, UN Doe. S/RES/745 (1992), and the UN Observer 
i'viission in El Salvador (ONUSAL, 1991-5) established under Security Council Resolution 693, UN Doe. 
S/RES/693 (1991). 

The Secretary General, in his Agenda for Peace, supra note 12, acknowledged this evolution of the 
concept of peacekeeping. See especially paragraph 50. 

15 It could be argued that the restriction on the use of force to only situations of self-defence is still 
being upheld, but that self-defence extends to defending the mandate of the operations, as well as the 
strict interpretation of personal self-defence of peacekeepers. However, even the Secretary-General has 
acknowledged that operations have used "force other than in self-defence ... [in] the tasks of protecting 
humanitarian operations during continuing warfare, protecting civilian populations in designated safe 
areas ... The cases of Somalia and Bosnia and Herzegovina are instructive in this respect''. Para. 34, 
Supplement to an Agenda for Peace, UN Doe. A/50/60 (1995). 
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Introduction 

Protection Force (UNPROFOR) met with a lack of proper cooperation from the parties to the 

conflict in the Former Yugoslavia, Security Council Resolution 836 (1993) was passed under 

Chapter VII, authorising UNPROFOR to enforce no-fly zones and "to take necessary 

measures, including the use of force, to reply to bombardments against the safe havens" 

declared to protect Bosnian Muslims in Bosnia and Herzegovina.16 

However, the UNMIK operation is qualitatively different to the operations described above. 

\Vith a much broader, more complex mandate than that of the multi-dimensional peacekeeping 

operations, UNMIK has been termed a form of international territorial administration. 17 \Vith 

the adoption of Resolution 1244, the Security Council, acting under Chapter VII, sanctioned 

the creation of peacekeeping operation which was to administer the Kosovo region and fulftl all 

the functions of a State. 

On the other hand, the KFOR operation is similar to the quasi-enforcement form of 

peacekeeping operations (the third generational type mentioned above) and does not break new 

ground. It is a multi-national peacekeeping mission comprised of NATO contingents with 

Russian participation. The K.FOR mission functions outside the UNMIK structure and 

operates under a separate mandate defmed in Resolution 1244, although KFOR is to coordinate 

closely with the Special Representative of the Secretary General in order "to ensure that both 

presences operate towards the same goals and in a mutually supportive manner". 18 KFOR is 

responsible for deterring renewed hostilities; maintaining and where necessary enforcing a 

ceasefire; supervising the withdrawal of FRY police and forces; demilitarising the KLA; 

establishing a secure environment to which refugees can return, and UNMIK can operate; 

ensuring public safety and order (including demining activity) until UNMIK can take over; 

supporting and coordinating closely with the work of the international civil presence; and 

ensuring the protection and freedom of movement of KFOR, UNMIK and other international 

organisations. 19 Significantly, KFOR is to act with all necessary means to achieve this mandate. 

As such the KFOR operation fits neatly into the category of quasi-enforcement peacekeeping. 

KFOR consists of NATO troops with a significant Russian contribution, organised into four 

Jr, See also the example of the transformation of the United Nations Operation in Somalia 
(UNOSOM I) into UNOSOM II, when the mission was endowed with enforcement powers under 
Chapter VII of the Charter. See Security Council Resolution 814, UN Doe. S/RES/814 (1993). 

17 See Matheson, supra note 9; and Wilde, 'From Danzig to East Timor and Beyond: The Role of 
International Territorial Administration' (2001) 95 American Journal of International LLlw 580. 

18 Paragraph 6, Resolution 1244. 
19 Paragraph 9, Resolution 1244. 
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Introduction 

multinational brigades each with their own brigade commander,20 reporting to a KFOR 

Commander who, in turn, reports to NATO headquarters in Belgium.21 

Together, both UNMIK and KFOR serve to govern the Kosovo region to the exclusion of the 

Yugoslav government, and with such a concentration of power it is essential that individuals are 

adequately protected. This protection, if it exists, must come from international human rights 

law and/ or international humanitarian law, which are both driven and underpinned by the ideal 

of the protection of individuals. However it remains to be seen the extent to which UNMIK 

and KFOR operate within the framework of these bodies of law, and it is the task of this thesis 

to investigate that question. In chapter one, a comparison of the conceptual and material 

similarities and differences between the international human rights law and international 

humanitarian law is undertaken, with a view to investigating their relative strengths and 

weaknesses as means of furthering the aim of protection of the individual. Chapters two and 

three examine the applicability of international human rights law and international humanitarian 

law, respectively, to the UNMIK and KFOR operations. Finally, in chapter four, a brief 

examination of the remedies available to individuals for violation of these legal norms is 

undertaken. 

20 Initially, KFOR was composed of five multinational brigades, but was restructured into four 
brigades at the end of 2002. See paragraph 30, Report of the Security Council Mission to Kosovo and 
Belgrade, Federal Republic of Yugoslavia, 19 December 2002, UN Doe. S/2002/1376. 

21 Russian troops participating in KFOR operate under a special status and are under the control of 
Russian representatives at NATO headquarters. The terms of Russian participation in KFOR are set out 
in the Helsinki Agreement: Agreed Points on Russian Participation in KFOR, 18 June 1999. 
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Chapter one 

Chapter One 

The Similarities and Differences Between Human Rights and International 

Humanitarian Law Protections for Individuals. 

International humanitarian law has been developed by states that became concerned with 

the protection of their own nationals during times of war, but realised that such protection 

of their soldiers and civilians could only be achieved if the same protection were 

(reciprocally) afforded to the nationals of enemy states. International humanitarian law 

protections have not been expressed in the form of personal rights of protected persons, 

but rather by means of rules governing the behaviour of states and their agents during times 

of conflict. Human rights protections, formulated as personal rights of all individuals, are a 

relatively recent phenomenon. Although it has become apparent that during armed 

conflicts and other times of emergency the human rights of individuals are susceptible to 

being ignored, it being especially difficult at such times to prevent the infringement of the 

human rights of enemy armed forces and the enemy civilian population, nevertheless, the 

protection that is afforded to individuals during peace-time via human rights instruments 

does not cease to apply during a time of conflict. During such times of armed conflict, 

then, there are two distinct, yet complementary, legal regimes operating to protect 

individuals. 

Despite the fact that the regimes of international humanitarian law and international human 

rights law are distinct areas of international law, in recent years there has been a tendency 

for the two regimes to become inter-related. International legal instruments have been 

signed that form a bridge between international humanitarian law and human rights law. 

For example the 1989 Convention on the Rights of the Child1 and the 2000 Optional 

Protocol to the Convention on the Rights of the Child2 are human rights instruments that 

do not simply refer to the applicability of human rights provisions to children but also set 

out their own rules applicable in the event of an armed conflict. 3 Human rights laws have 

been created to accommodate the special nature of armed conflict situations and with the 

understanding that human rights protections may be severely affected by the conflict. 

Principles of international humanitarian law can serve as substitute protections and can be 

1 1989 Convention on the Rights of the Child, 1577 UNTS 3. 
2 2000 Optional Protocol to the Convention on the Rights of the Child on the Involvement of 

Children in A.rmed Conflict, UN Doe. A/RES/54/263 (2000). 

·1 See Gowland-Debbas, 'The Right to Life and Genocide: The Court and International Public 
Policy' in Brissande-Chazournes & Sands (eds.), International Law, the International Court of Justice and 
Nuclear Weapons (1999), 315. 
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used to minimise the effect of adverse interferences with human rights. Correspondingly, 

international humanitarian law acknowledges the principles of humanity and especially the 

dignity of the individual. There is a distinct overlap in the application and content of norms 

from each regime. 

1. Sources of Law 

a) International Human Rights Sources 

Human rights are concerned with the value of the human being as an individual and give 

rise to correlative obligations imposed upon states to secure the protection of human rights 

to individuals within their jurisdiction. 

The international protection of human rights is a recent development in international law, 

and has only seen fruition as an international concern post-1945, beginning with provisions 

within the UN Charter. 4 Within the preamble of the Charter there is mention of the 

determination "to reaffirm faith in fundamental human rights, in the dignity and worth of 

the human person, in the equal rights of men and women ... ". This determination was 

given effect by Articles 55 and 56 of the Charter, which state that the United Nations shall 

promote "universal respect for, and observance of, human rights and fundamental 

freedoms for all without distinction as to race, sex, language or religion" and that all 

members of the United Nations are to cooperate with the UN in achieving this purpose. 

Clearly, the Charter aims to prescribe a universal respect for the human rights and dignity of 

the individuaLS 

The General Assembly of the United Nations provided an authoritative interpretation of 

what constituted 'human rights and fundamental freedoms' in its Universal Declaration on 

Human Rights.0 The Declaration sets out a collection of rights including both civil and 

political rights, as well as economic and social rights, ranging from the right to life, liberty 

and security of the person to the right to an education. The Declaration was not intended 

to be a binding document spelling out the duties and obligations of states but instead was to 

1945 Charter of the United Nations, 1 UNTS xvi. 

s See Legal Consequences for States of the Continued Presence of South Ajn'ca in Namibia (South West 
A/rim) Notwithstanding Semrity Council &solution 276 (1970), Advisory Opinion, 21 June 1971, [1971] 
ICJ Rep. 16 (Namibia). The International Court of Justice (ICJ) affirmed that the Charter does 
confer legal obligations regarding human rights. The ICJ stated: "to establish instead and to enforce 
distinctions, exclusions, restrictions and limitations, exclusively on the grounds of race, colour, 
descent or ethnic origin which constitute a denial of fundamental human rights is a flagrant violation 
of the purposes and principles of the Charter". (para. 131) 

6 GA Resolution 217 A(III), UN Doe. A/810 at 71 (1948). 
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provide guidance and further clarification of the human rights obligations of member states 

that were provided for in the Charter. 

Documents containing legally binding obligations, in treaty form, were adopted twenty 

years later in the form of two international covenants: The International Covenant on Civil 

and Political Rights 1966 (ICCPR)7 and the International Covenant on Economic, Social 

and Cultural Rights 1966 (ICESCR). 8 Additionally, a plethora of global treaties on specific 

human rights issues have been agreed, the most important of which are: the Convention of 

the Prevention and Punishment of the Crime of Genocide 1948,9 the Convention on the 

Elimination of all Forms of Racial Discrimination 1966,10 the Convention on the 

Elimination of all Forms of Discrimination against \Vomen 1979, 11 the Convention Against 

Torture and other Cruel, Inhuman or Degrading Treatment or Punishment 198412 and the 

Convention on the Rights of the Child 1989. In addition, regional regimes for the 

protection of human rights, operating in concurrence with the global regimes, have also 

been established, most notably the European Convention on Human Rights 1950 

(ECHR), 13 the American Convention on Human Rights 1969 (American Convention)14 and 

the African Charter on Human and People's Rights 1981.15 

Only states can be parties to the main human rights treaties such as the ICCPR, ECHR and 

American Convention. Article 48 of the ICCPR provides that "the present Convention is 

open for signature by any State member of the United Nations ... "16, and similar provisions 

can be found in both the ECHR and the American Convention.17 Nevertheless, it is not 

7 1966 International Covenant on Civil and Political Rights, 999 UNTS 171. 
8 1966 International Covenant on Economic, Social and Cultural Rights, 999 UNTS 3. 
9 1948 Convention on the Prevention and Punishment of the Crime of Genocide, 78 UNTS 

277. 

111 1966 International Convention on the Elimination of All Forms of Racial Discrimination, 
660 UNTS 195. 

11 1979 Convention on the Elimination of All Forms of Discrimination Against Women, 1249 
UNTS 13. 

12 1984 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, 1465 UNTS 85. 

13 1950 European Convention for the Protection of Human Rights and Fundamental 
Freedoms, ETS No. 5. 

14 1969 i\merican Convention on Human Rights, Oi\S Treaty Series No. 36 (1969). 
15 1981 African Charter on Human and People's Rights, 1520 UNTS 26. 
1" Nowak: UN Covenant on Civil & Political Rights: CCPR Commentary (1993), at 633. 
17 See Articles 59 and 74 of the ECHR and American Convention respectively. 

However, there have been calls for the European Union, as an international organisation, to 
become a party to the ECHR, following an amendment to the accession clause. See the speech of 
the President of the European Court of Human Rights, Mr Luis Wildhaber, of 23 January 2003 at 
\V\Vw.echr.coe.int/eng/Edocs/SpeechWildhaber.htm. The EU has also shown some interest in 
accession. On 12 December 2002 the Chairman of the Convention, Mr Giscard D'Estaing, spoke of 
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the case that non-state actors on the international plane, and indeed does states that are not 

contracting parties to the treaties, do not have obligations to secure individuals' human 

rights. All states, including those not party to any treaty, will be bound by any human rights 

obligations established under customary law. 

However, the content of the obligations under customary international law has attracted 

much debate18 Norms that are considered to be customary international law are those 

evidenced by widespread, uniform, consistent and settled practice and a sense of legal 

obligation tl1at the norm should be upheld. It appears that when looking for evidence of 

customary human rights norms, much emphasis has been put on declarations and 

diplomatic statements as evidence of state practice. Hannum has argued that as the 

Universal Declaration is the basis of most international human rights treaties, and because 

of its consistent invocation, the Declaration is now part of customary internationallaw.19 

However, this may give too much binding power to the Declaration, which is simply a 

statement of rights. The better, and more prudent, view is that of the UK Foreign Office in 

1991: "although the Declaration was not legally binding much of its mntent can now be said to 

form part of customary international law".20 In particular, it has been suggested that the 

prohibitions on genocide, slavery and the slave trade, murder or causing the disappearance 

of individuals, torture, prolonged arbitrary detention, retroactive penal measures, systematic 

racial discrimination and the right to self-determination are all to be deemed customary 

law21 

b) International Humanitarian Law Sources 

a 'very strong tendency' in favour of accession within the Convention on the Future of Europe. 
Additionally, see the report of the Convention working group chaired by Commissioner Antonio 
Vitorino. See also Harmsen, 'National Responsibility for EC Acts Under the ECHR: Recasting the 
Accession Debate", (2001) 7 European Law 625. 

18 See, inter alia: Hannum, 'The Status of the Universal Declaration of Human Rights in 
National International Law', (1995) 25 Georgia Journal of International & Comparative Law 287; Lillich, 
'The Growing Importance of Customary International Human Rights Law', (1995) 25 Georgia Journal 
of International & Comparative Law 1; Meron, Human Rights and Humanitarian Norms as Customary Law 
(1989); Paust:, 'TI1e Complex Nature, Sources and Evidence of Customary Human Rights', (1995) 25 
Georgia Journal of International & Comparative Law 147; Sirnma & Alston, 'The Sources of Human 
Rights Law: Custom, Jus Cogens, & General Principles' (1989) 12 Australian Yearbook of Intemational 
Law 82; Weisburd, 'The Effect of Treaties & Other Formal International Acts on the Customary 
Law of Human Rights', (1995) 25 Georgia Journal of International & Comparative Law 99; American Law 
Institute, Restatement (Third) Foretgn Relations Law of the United States (1987), Section 702. 

19 Hannum, supra note 18, at 323. 

20 A.s cited in Shaw, International Law (1997), at 207. 

21 See generally, Section 702, Restatement (Third) Forezgn Relations Law of the United States, supra 
note 18. 
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The body of law that is known as international humanitarian law has much earlier origins 

than international human rights law. International humanitarian law has developed over 

many years, as long as wars have been waged, evolving norms determining 'civilised' and 

honourable behaviour for combatants. However, codification of the laws of war in 

multilateral treaties only really began in the mid-nineteenth century and this has seen a shift 

towards sparing victims from the horrors of war, rather than securing the chivalrous 

conduct of combatants. The International Court of Justice in its Advisory Opinion on The 

Legality of the Threat or Use of Nuclear Weapons, set out the "two cardinal principles 

contained in the texts constituting the fabric of humanitarian law", clearly demonstrating 

this: 

The first is aimed at the protection of the civilian population and civilian objects and establishes the 

distinction between combatants and non-combatants; ... According to the second principle, it is 

prohibited to cause unnecessary suffering to combatants .. 22 

As with international human rights law, international humanitarian law concerns itself 

primarily with the protection of individuals, albeit during times of hostilities only. However 

the protection that is accorded to individuals via international humanitarian law, unlike that 

afforded by international human rights law takes the form of a set of standards that must be 

upheld rather than a set of rights granted to the individuaJ.23 The crucial difference between 

the two regimes is that international humanitarian law is not directly enforceable by the 

individual. For this reason, 'rights' under international humanitarian law are more accurately 

described as a series of undertakings by states, who then afford individuals protection by 

complying with the rules of international humanitarian law. 

Currently, the reg1me of international humanitarian law is governed by an abundance of 

widely-ratified and accepted international agreements and customary obligations. Prior to 

1977, these treaties could be divided into two separate streams: Geneva Law, concerned 

with the protection of the victims of armed conflict, including the 1949 Geneva 

Conventions I-IV;24 and Hague Law, concerned with restricting the means and methods of 

22 The Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, [1996] ICJ Reports 226, 
at para. 78. 

23 Provost, International Human Rights and Humanitancm l..Liw (2002), at 32. 
2·1 1949 Geneva Convention I for the /\.melioration of the Condition of the Wounded and Sick 

in i\rmed Forces in the Field, 75 UNTS 31 (Geneva Convention I); 1949 Geneva Convention II for 
the /\.melioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at 
Sea, 75 UNTS 85 (Geneva Convention II); 1949 Geneva Convention III Relative to the Treatment 
of Prisoners of War, 75 UNTS 135 (Geneva Convention III); 1949 Geneva Convention IV Relative 
to the Protection of Civilian Persons in Time of War, 75 UNTS 287 (Geneva Convention IV). 
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warfare, most notably consisting of the Hague Declarations 189925 and Hague Convention 

IV 190726 However, with the adoption of the Additional Protocols to the Geneva 

Conventions in 1977,27 these two streams have merged. 

It has been argued that the very wide ratification of the Hague and Geneva Conventions 

means that the content of these treaties form part of customary law, as broad ratification 

indicates a high level of consensus that the rules codified within these Conventions are to 

be part of intemationallaw.28 However, as Baxter has argued, "as the number of parties to 

a treaty increase, it becomes more difficult to demonstrate what is the state of customary 

international law dehors the treaty ... ". Baxter points out that with treaties for which there is 

a high level of state acceptance, there is a lack of consistent, uniform, state practice which 

can be used as evidence that a norm should be considered a rule of customary international 

law, because the relevant state practice that is present is attributable to the fulfilment of 

treaty obligations. However, Cassese observes that the need for evidence of state practice 

may not be as high in the special case of international humanitarian law as it is in other 

areas of public international law. Cassesse looks for evidence of this proposition to the 

Martens Clause, which first appeared in the 1899 Hague Conventions and had been 

repeated in the subsequent Geneva Conventions and their Additional Protocols. The 

Clause states that: 

Until a more complete code of the laws of war has been issued, the High Contracting Parties deem 

it expedient to declare that, in cases not included in the Regulations adopted by them, the 

inhabitants and the belligerents remain under the protection of and the rule of the principles of the 

law of nations, as they result from the usages established among civilised peoples, from the laws of 

humanity and the dictates of the public conscience. 

25 1899 Hague Declaration II Concerning Asphyxiating Gases, (1907) 1 American Journal of 
International Law, Supplement, 157 and 1899 Hague Declaration Ill Concerning Expanding Bullets, 
(1907) 1 Ameni:an Joumal of International Law, Supplement, 155. 

26 1907 Hague Convention IV Respecting the Laws and Customs of War on Land, (1908) 2 
American Journal oj"lnternational Law, Supplement, 90 (Hague Convention IV). 

27 1977 Geneva Protocol I Additional to the Geneva Conventions of 12 i\ugust 1949, and 
Relating to the Protection of Victims of International il.rmed Conflicts, 1125 UNTS 3 (Additional 
Protocol I); 1977 Geneva Protocol II Additional to the Geneva Conventions of 12 August 1949, and 
Relating to the Protection of Victims of Non-International Armed Conflicts, 1125 UNTS 609 
(Additional Protocol II). 

28 This notion was pointed out in the North Sea Continental She!f Cases (Federal Republic of 
Germany v Denmark; Federal Republic of Germany v Netherlands), Judgment of 20 February 1969, 
(1969] ICJ Rep. 3. The ICJ held that ' .. .it might be that ... even without the passage of any 
considerable amount of time, a very widespread and representative participation in the Convention 
might suffice of itself, provided that of States whose interests were particularly affected' (at 42). 
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It is Cassese's argument that it can be inferred from this that there is no need to refer to state 

practice for the establishment of a customary rule of international humanitarian law if that 

rule is based on the 'laws of humanity' or the 'dictates of the public conscience', as these 

principles are put on the same footing as the usages of states within the clause.29 However, 

Cassese seems to stretch the meaning of the Marten's Clause placing too much emphasis on 

the clause "from the laws of humanity, and the dictates of public conscience". It is open to 

interpretation what this second 'from' means and whether it is to be seen as providing a 

separate category of customary international humanitarian law derived from the laws of 

humanity, or rather a second criterion which goes in hand with state practice. 

Against this background of the lack of evidence of state practice outside of the fulftlment of 

treaty obligations, coupled with problems in ascertaining state practice in conflict situations 

as a result of the complications of propaganda and secrecy, there has been an emphasis on 

abstract statements of intent and guidelines as to state practice such as diplomatic statements, 

undertakings and declarations, rather than evidence of concrete practice. This approach was 

taken by the Trial Chamber of the International Criminal Tribunal for the Former 

Yugoslavia in the case of Kupreskic et al.. When looking that the customary status of the rule 

prohibiting reprisals against civilians, the Chamber took note of rules within individual states' 

handbooks, resolutions of the General Assembly and memoranda from the International 

Committee of the Red Cross30 

It has been widely accepted that, to a large extent, the Hague and Geneva Conventions are 

part of international custom, and there is much evidence to this effect. \Vith respect to the 

Hague Conventions, the International Military Tribunal at Nuremberg stated that: " ... by 

1939 these rules laid down in the Convention were recognised by all civilised nations and 

were regarded as being declaratory of the laws and customs of war".JI One of the most 

influential judgements to discuss the customary nature of the Geneva Conventions is that 

delivered by the ICJ in the case of Nicaragua v USA. 32 In that case, the Court looked at the 

actions of the USA in Nicaragua with regard to the USA's obligations under customary 

international law.33 The Court held that Common Article 3 of the Geneva Conventions 

29 Cassese, International Law (2001), at 121. 
311 Prosemtor v Kupmkic et al., Judgment, Case no. IT-95-16, Trial Chamber II, 14 January 2000, 

at paras. 521-536. 
31 See Schindler & Toman, The Laws of Armed Conflicts: A Collection of Conventions, Resolutions and 

Other Domments (1973), at 63. 

32 Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v United States), Merits, 
Judgment of27 June 1986, [1986] ICJ Reports 3. 

33 The United States' acceptance of the International Court of Justice's jurisdiction is limited by 
a reservation which excludes from its application: "disputes arising under a multilateral treaty, unless 
(1) all parties to the treaty affected by the decision are also parties to the case before the Court, or (2) 
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embodied the customary norms within the Geneva Conventions. Furthermore, McCoubrey 

has argued that the "very wide ratification of the 1949 G[eneva] C[onvention]s indicated that 

in wide measure they may be accepted as having become incorporated in jus tYJgens and may 

be to that extent binding irrespective of treaty obligations".34 Additionally, the Secretary­

General of the United Nations has stated that the entirety of the Geneva Conventions have 

become part of customary internationallaw.35 

It is not yet clear whether the Additional Protocols also represent customary norms. In his 

discussion of Additional Protocol I, Meron concludes that: "the United States agrees that the 

bulk of the provisions of Protocol I embodies norms which either have already matured into 

customary law or are appropriate for maturation into customary law".36 The President of the 

International Committee of the Red Cross, Dr J akob Kellenberger, has reiterated this, stating 

that both Additional Protocols: 

... represent the core of international humanitarian law. In the last 25 years, owing partly to the 

growing number of states party to the Protocols, and partly to their application by states which are 

not party to them, a body of universal customary rules has emerged, reflecting the treaty-based 

norms, binding on all states regardless of ratification. This customary law offers or, rather, should 

offer, a measure of security in situations where the treaties do not formally apply or where the rules 

are less developed, especially in non-international armed conflicts37 

It is safe to conclude that at least some elements of the Additional Protocols are a part of 

customary international law, but it would be prudent to only assume that this applies to the 

parts of the Protocols that expand upon the norms of the Geneva Conventions 1949, rather 

than the parts that represent 'new law'38 

the United States of America specially agrees to jurisdiction" (para. 42 of judgment). Thus, the Court 
only had the power to look at those claims relating to the customary international obligations of the 
United States. 

34 McCoubrey, International Humanitarian LAw: Modern Developments in the Limitation of Anned 
Conflict (1998), 195. 

35 See Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 
808 (1993), UN Doe. S/25704 & Add. 1 (1993), at para. 35, where it is stated: 

"The part of conventional international humanitarian law which has beyond a doubt 
become a part of international customary law is the law applicable in armed conflicts as 
embodied in: the Geneva Conventions of 12 August 1949 for the Protection of \Var 
Victims, the Hague Convention (IV) respecting the Laws and Customs of War on Land 
and the Regulations annexed thereto of 18 October 1907 .... " 

36 [v1eron, Human Rights and Humanitarian Nonns as Customary LAw, supra note 18, at 67. 

37 Official Statement by Dr Jakob Kellenberger (ICRC President) made on 5 September 2002 
(available at www.icrc.org). 

38 In 1995 the 26th International Conference of the Red Cross and Red Crescent invited the 
ICRC to compile a report on the customary rules of international humanitarian law applicable in 
international and non-international conflicts. Rather than looking at specific treaties and establishing 
whether their content, as a whole, forms part of customary international law, the project seeks to 

14 



Chapter one 

2.Circumstances of the Application ofTreaty Norms 

a) The Circumstances of Application of Human Rights 

Unlike most treaties in international law, human rights treaties (including those mentioned 

above) create obligations that protect the interests of individuals and as such these 

obligations are objective rather than merely reciprocal. This notion has been confirmed on 

many levels, including in the jurisprudence of several international human rights tribunals. 

In the case of Effect of Reservations on the Entry into Force of the American Convention 

(Articles 74 & 75), the Inter-American Court of Human Rights stated that the Inter­

American Convention on Human Rights "did not consist of the reciprocal exchange of 

human rights and obligations, but instead represented a series of parallel undertakings by 

States to abide by certain human rights standards".39 The Human Rights Committee, in its 

General Comment Number 24, stated that human rights treaties "are not a web of inter­

state exchanges of mutual obligations" but instead are concerned with the "endowment of 

individual rights"40 The European Court of Human Rights echoed this view in the case of 

Ireland v United Kingdom when it noted that the ECHR "comprises more than mere 

reciprocal engagements between Contracting States. It created over and above a network 

of mutual and bilateral undertakings, objective obligations ... ".41 

Under Article 60 of the Vienna Convention on the Law of Treaties a state may terminate or 

suspend its treaty obligations if another contracting party fails to uphold its corresponding 

obligations. However, as human rights treaty obligations are not merely reciprocal, a 

contracting state may not suspend its compliance simply because another contracting state 

is in violation of its obligations. Obligations under a human rights treaty are not owed only 

to other contracting parties, but rather guarantee rights to individuals within the jurisdiction 

of a contracting state. It would be inconsistent to terminate the protections of individuals 

in one jurisdiction simply because another state had reneged on its obligations. This is 

reflected by Article 60(5) of the Vienna Convention which states that the Article 60 rule is 

not applicable to 'treaties of a humanitarian character' and Provost notes that "human rights 

identify certain areas of international humanitarian law and, looking to state practice and other 
evidence, pinpoint those provisions that can be considered to be customary. This project has now 
come to an end and the results are due to be published in early 2004. 

39 See Provost, 'Reciprocity in Human Rights & Humanitarian Law', (1995) 65 Brittsh Yearbook 
of International Law 383, at 388. 

40 See Craven, 'Legal Differentiation and the Concept of the Human Rights Treaty in 
International Law', (2000) 11 European Journal of International Law 489, at 498. 

41 Ireland v UK, Judgment, (1979-80) 2 EHRR 25. 
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