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Key factors that explain the negotiating failures of developing countries are [ ] a myopic focus on
single issues rather than the game in aggregate.

Peter Drahos

Governments of poor countries are being asked to co-operate in a redistribution of global income
that will cost them hundreds of millions of dollars.

The Economist

Failure does not strike like a bolt from the blue; it develops gradually according to its own logic.

Dietrich Doerner



The Compliance with Intellectual Property Laws and their Enforcement in Jordan
A post-WTO Review & Analysis

Ferris K. Nesheiwat

Abstract

This thesis examines the implementation, enforcement and evolution of IP laws and regulations in
the Hashemite Kingdom of Jordan. The period of interest includes the last decade of the
twentieth century and the first decade of the twenty first century, with emphasis on the role
played by Free Trade Agreements struck between Jordan and the United States, the European
Union, and Jordan’s accession to the World Trade Organization.

This thesis also examines the enforcement of the current set of IP laws in Jordan, and looks at
their social and economic compatibility with the Jordanian societal norms and economic realities.

This thesis argues that Jordanian IP laws lack a meaningful social and economic texture, and have
failed to be evenly enforced in Jordan, essentially because they do not fit the Jordanian culture
and are not compatible with Jordan’s economic stage of development. Additionally, the thesis
argues that IP laws have had insignificant economic impact on the Jordanian economy as the
majority of technologies used in Jordan, and the majority of foreign direct investments attracted
to Jordan, are not IP related. Finally, the thesis argues that the current Jordanian enforcement
model, which is built on coercion by donor countries, is serving the interests of foreign
companies to the exclusion of the local citizens, and will not, in the long run, produce an
enforcement model based on self-regulation by Jordanians, themselves. The laws, therefore, are
unable to produce tangible results for the Jordanian people, or help meet their economic interests.

The last part of the thesis deals with recommendations and suggestions aimed at creating an
integrated approach to the adoption of IP policies.
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1. CHAPTER I: INTRODUCTION
1.1 Background to Thesis

Prior to Jordan’s amending its laws in preparation for its accession to the World Trade
Organization (WTQO) on 11 April 2000, there was not a substantive legal body that focused on
issues of intellectual property (IP). IP was marginalized for the majority of the period from the
creation of the Jordanian state in 1921 until the 1990’s, but that changed with the increased
prominence of IP in the early 1990’s resulting from a major overhaul of laws and regulations in
general, particularly those related to IP. The main two catalysts for that overhaul were Jordan’s
goal of securing membership in the WTO, and the new liberalized economic outlook, which
focused on market liberalization, economic openness, and the attraction of foreign investments.

Pursuing WTO membership was mainly a political rather than an economic decision, and it was
an outlook influenced by the principles advocated by the International Monetary Fund (IMF)
during its support program of the Jordanian economy and currency, which began in 1989 and
ended in 2004." The economic impact and value of such decisions were not evaluated beyond the
promises made by the developing countries of more access to world markets, increased foreign
direct investment (FDI), and the improvement of the Jordanian standard of living.?

The adoption of the Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS)
as part of the WTO accession resulted in sweeping changes to IP laws. A new patent law
granting 20 years of patent protection was enacted in 1999, incorporating TRIPS-consistent
standards into its language.®> A new copyright law was enacted in 1992,* while the law on
trademarks, which dates back to 1952,° was amended several times throughout 2007.°
Additionally, in the span of three years (2000-2003), Jordan went from having only four IP laws
before 2000 to having twelve such legislations. As a result, the traditional laws covering
Copyright (Law No. 22 (1992)), Patent (Law No. 32 (1999)), Trademarks (Law No. 33 (1952)),
and Service Marks (Law No. 19 (1953)), were joined by an additional eight legislations covering
various aspects of IP.’

These developments were not made without controversy. The Parliament was suspended for the
period when the IP new laws were enacted, thus the process was deprived of a full debate by the

! See, “Independent Evaluation Office (IEQ) of the IMF -- Evaluation Report IMF Support to Jordan, 1989-
20047, April 14, 2010, http://lwww.imf.org/External/NP/ieo/2005/jor/eng/index.htm; Mohammad
Halaigah, “Interview”, August 9, 2011; Rula Madanat, “Interview”, August 9, 2011; Hanan Sboul,
“Interview”, July 26, 2011; Ahmed Hammed, “Interview”, August 18, 2011.,

% Halaigah, “Interview”; Shoul, “Interview”; Hammed, “Interview.”

® patent Law No.32, 1999. TRIPS stands for the “the Agreement on Trade Related Aspects of Intellectual
Property”

* Copyright Law No.22, 1992.

® Trademarks Law No.33, 1952..

® Ibid., art. 40.

" Industrial Forms and Drawings Law No. 14, 2000. Integrated Circuits Law No. 10, 2000. Geographical
Indications Law No.8, 2000. Unfair Competition and Trade Secrets Law No. 15, 2000. New Plant
Varieties Law No. 24, 2000. Instructions for Border Points Regarding the Protection of Intellectual
Property No.7, 2000. E-Transactions Law No0.85, 2002. Competition Law No0.49, 2002; National
Products Protection Law No.50, 2002.
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legislative branch. Additionally, civil-society organizations were not involved in their enactment,
which limited the input of economic and social costs associated with their implementation.®

Shortly after the WTO accession, Jordan embarked on negotiations with the United States to
conclude the Jordan-US Free Trade Agreement (JUSFTA), and with the European Union (EU) to
conclude the Jordan-EU Association Agreement (JEUAA). The JUSFTA which entered into
force on December 17, 2001,° and the JEUAA entered into force on May 1, 2002. Both the
JUSFTA and the JEUAA have a strong IP component with a significant TRIPS-plus dimension.

1.2 Hypothesis

This thesis argues that IP laws have failed to be evenly enforced in Jordan, essentially because
they do not fit the Jordanian culture and are not compatible with Jordan’s economic stage of
development. Additionally, the thesis argues that IP laws have had an insignificant economic
impact on the Jordanian economy, as the majority of technologies used in Jordan, and the
majority of foreign direct investments attracted to Jordan, are not related to IP. Finally, the thesis
argues that the current Jordanian enforcement model, which is built on coercion by donors and
developed countries, is serving the interests of foreign companies to the exclusion of Jordanian
citizens, and will not, in the long run, produce an enforcement model based on self-regulation by
Jordanians themselves. The laws, therefore, are unable to either produce tangible results for the
Jordanian people or help meet their economic interests.

1.3 Structure of the Thesis

Chapter Il provides a literature review of the evolution of Intellectual Property Rights (IPRs), a
critique of the current IPRs system and regional and bilateral treaties, and the literature pertaining
to Jordan. Chapter Ill, presents the methodology used, and the results of the filed
interviews/questionnaire conducted to gauge the attitudes to IPRs in Jordan. Those field
interviews and the questionnaire form the basis of the comments on the attitudes of the Jordanian
people towards IPRs.

Chapter IV, provides a background for understanding the contemporary Jordanian legal system.
It touches on the historical roots of the Jordanian legal system, covering major legislations
including the constitution, the penal code, the civil code, and the legislative process. The judicial
system is then examined, and the various types of regular courts are discussed. The discussion
then turns to the place that IPRs occupy within the Jordanian legal system.

The process and drivers behind the existing legal framework for IPRs are addressed in Chapter V,
which examines the factors behind the development and evolution of Jordanian IP legislations.
The obligations and requirements of the treaties and international agreements that collectively
impacted the development of the various laws affecting IP are examined and outlined. The
treatment of IPRs under TRIPS is examined by first shedding some light on the historical roots of
TRIPS and then discussing its basic principles. The types of IPRs discussed and covered by
TRIPS are examined, as well as the specific requirements TRIPS has for each type. Also
discussed are the enforcement mechanisms and administrative and remedial procedures allowed
under TRIPS, including the dispute resolution mechanism.

® Halim Abu Rahmeh, “Interview”, August 7, 2011; Sboul, “Interview.”
® The Free Trade Agreement between Jordan and the United States (JUSFTA) was signed on October 24,
2000.
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Chapter V also discusses the Jordan-United States Free Trade Agreement and provides a detailed
discussion of the provisions governing IPRs under it. This includes four subsections discussing
the most important provisions of the JUSFTA, and examining the treatment of IPRs under it. In
each of these four subsections, which deal with trademarks and geographical indications,
copyright, and patents and compulsory licensing, the compatibility of the current Jordanian laws
with the text of the JUSFTA is discussed. The Jordanian-European Association Agreement is
also discussed, and the IPRs and protections under it are examined. The JUSFTA and JEUAA
are used to discuss Jordan’s progression from a TRIPS-based IPRs standard to a TRIPS-plus
standard. Various features of the TRIPS-plus standard are outlined, and the additional legal
responsibilities imposed by it are discussed in comparison to TRIPS standards.

Chapter VI focuses on the implementation of IPRs in Jordan from the enforcement agencies’
point of view. The administrative framework that governs the enforcement of the Jordanian IP
laws is discussed, including the administrative agencies within the Ministry of Industry and Trade
(MolT), the National Library (NL), and other agencies. Specific empirical data is provided and
analysed for each enforcement agency, as well as, other general enforcement parameters, such as
levels of overall piracy, IP caseloads, and training. An overview of the administrative
enforcement of IPRs in Jordan is presented using data on the overall administrative and judicial
enforcement. Next, the enforcement mechanism through MolT is examined, including data on
the patent and trademark applications as well as the patents and trademarks granted by the MolT.
The administration and enforcement of author’s rights is discussed, and empirical data on the
overall software piracy levels in Jordan are examined.

Chapter VI also discusses the role of the Customs Department as the agency in charge of
enforcing IP laws at the Jordanian borders and examines data on the number of cases referred by
the Customs Department to Jordanian courts. The effect and impact of both TRIPS and the
JUSFTA are examined and analysed, and special attention is given to the claims made by the
United States Trade Representative (USTR) that the JUSFTA requires the amendment of the
Customs Law. Next, the enforcement role played by the Jordan Institute of Standards and
Metrology (JISM) is examined, including an analysis of the whether the JISM is actually
overstepping its mandate in the enforcement of IP laws.

Chapter VI also examines the role played by courts in the enforcement of IPRs. The problem
with the execution of verdicts in terms of the extensive backup of execution orders and the
suitability of specialized IP courts are also discussed. The general correlation between IP
standards and economic development in Jordan is discussed, as well as the relationship between
those standards and Foreign Direct Investment (FDI) in Jordan, including the impact that FDI has
had on the Jordanian pharmaceutical sector. The chapter concludes by presenting a list of
impediments to the enforcement of IPRs in Jordan, including poor coordination between
enforcement agencies, poor drafting and implementation, weak patent prosecution, poor public
awareness and adverse economic conditions, inappropriate IP standards, and low levels of
innovation.

Chapter VII brings together several threads from the thesis from the perspective of Jordan as a
developing country to address some current issues in enforcement and compliance. This chapter
argues that TRIPS and TRIPS-plus fail to work in Jordan because they are not consistent or
compatible with Jordan’s economic, social, and cultural conditions. First the economic cost of
TRIPS and TRIPS-plus standards are put in perspective, and then historical roots of pre-TRIPS
enforcement activities are explored, particularly the evolution of the Special 301 Report. The
chapter then explains how Free Trade Agreements (FTAs) and Regional and Bilateral
Agreements (RBTS) represent the continuation of the Special 301 Report by different means in
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order to achieve the same end result of propagating high IP standards globally. Both the Special
301 Report and FTAs have significant IP enforcement factors, which are used in Chapter VII to
introduce the discussion of the factors influencing the levels of IP protections on a global scale,
such as forum shifting, the expanding connectedness of IPRs with other disciplines and fields of
study, and access to pharmaceuticals. All three factors show a concerted effort by developed
countries to relentlessly support increasingly stringent IP standards supported by international
corporations and their lobbying bodies.

However, as a developing country dependent on foreign aid from developed countries and
international organizations, Jordan is susceptible to economic pressures by developed countries
and international corporations to adopt high IP standards. Such pressures are the primary
explanation for the developing countries’ eventual agreement to adopt TRIPS and TRIPS-plus
standards. Developing countries use the WTQ’s Dispute Settlement Understanding (DSU) when
it suits their needs, while simultaneously undermining it by incorporating separate dispute
settlement mechanisms in FTAs to the exclusion of the DSU. Coupled with the enforcement of
IP through coercion, however, Jordanian decision makers are led to believe that higher IP
standards are essential for economic growth.

Chapter VII concludes by outlining specific factors that are impacting the enforcement of IP
standards in Jordan: Framing, which shapes policy by helping to designate meanings, build
understandings, and subsequently produce specific policy actions and solutions; Monitoring and
Capacity Building, which presents a mutually supportive approach for influencing the
enforcement of IP standards; Donor Funding, which heavily impacts Jordan’s policy-making in
the areas of interest to its donors, including IP; Levels of Adjustment, Technology Transfer and
Societal Norms; and finally Policy Issues and Governmental Capacity.
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2. CHAPTER II: LITERATURE REVIEW

This chapter provides a survey of IP literature. It identifies how international scholars perceived
the effect of harmonized IP standards on access to common knowledge, and it provides a review
of literature pertaining to Jordan. Areas of controversy and questions are identified.

2.1 Background

The advent of the twenty-first century brought dramatic changes to the global governance of IP.
The seeds of this change were sown in the 1980s and 1990s, as the US and the EU championed
the establishment of universal rules to govern IP practices. Their goal was and remains the
globalization of OECD™-style IP regimes, which emphasise greater protection of IPRs at the
expense of more public access to those rights. The most significant milestone towards
harmonizing national IP standards with OECD-style IP standards was the inclusion of TRIPS in
the WTO, which, as examined by various scholars, was the direct result of intense lobbying by
corporate executives who gained full backing from the trade negotiators of the developed
countries.™

Assessments of TRIPS by scholars have concluded that, notwithstanding the limitations on
setting national IPRs policies imposed by TRIPS, countries could exhibit diminished variations in
their IP laws in accordance with their specific economic and social conditions.*> Such early
assessments, however, were prematurely optimistic, as they did not take into account the advent
of multilateral and RBTs, which further pushed the pendulum towards higher IPRs protection.
RBTs were introduced by the US and the EU because they realised that the ultimate goal of IPRs
harmonisation was not fully achieved through TRIPS, and because they both became increasingly
aware of the blocking power that developing countries enjoyed by virtue of the consensus
requirement for any TRIPS amendment. As a result, the US and the EU moved to an RBT
approach to achieve IPRs harmonisation outside the multilateral approach of the WTO.

RBTSs were presented to developing countries as yet another piece of the contemporary landscape
of trade agreements intended to provide them with a heightened degree of integration into the
international economy. Specifically, they offered developing countries the trade-off of exclusive
entry conditions to the US and EU markets in return for amending the legal and administrative
frameworks, governing IPRs to become similar to those in the US and the EU. Thus, the price to
be paid for increased market access under RBTSs is the relinquishing of many of the very tools
that historically were used by developing countries to attain the developmental benefits of
integration in the international economy.

19 The Organization for Economic Cooperation and Development

11 See for example, P. Drahos, “Global Property Rights in Information: The Story of TRIPS at the GATT,”
Prometheus 13, no. 1 (1995): 6-19; Duncan Matthews, Globalising Intellectual Property Rights: The
TRIPS Agreement (London: Routledge, 2002); Susan K. Sell, Private Power, Public Law: The
Globalization of Intellectual Property Rights (Cambridge University Press, 2003); C. May, The World
Intellectual Property Organization: Resurgence and the Development Agenda (Taylor & Francis, 2007).

12 See for example, C. Correa, Intellectual Property Rights and the Use of Compulsory Licenses: Options
for Developing Countries, 2001; The Commission on Intellectual Property Rights (UK), Integrating
Intellectual Property Rights and Development Policy (London, 2002); Kenneth Shadlen, “Exchanging
Development for Market Access? Deep Integration and Industrial Policy Under Multilateral and
Regional-Bilateral Trade Agreements,” Review of International Political Economy 12.5 (2005): 750—
775.
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Many scholars are critical of TRIPS and the increasing integration of IP into RBTs, but much of
that criticism is not country-specific; rather, it is focused on general rules and legal provisions.*
While the criticism of the increased integration of IP into RBTs was at times based on the RBTS’
threat to eliminate the national capacity to tailor IP management to national conditions,** it did
not go further into an analysis of country-specific local political and cultural frameworks. | argue
that without such an analysis, it is not possible to understand the tensions between technologically
advanced countries’ push for higher rights protections and less developed countries’ resistance to
the resulting increased cost of regulation. At stake is the significant impact that IP policies and
laws can have on country-specific human development and allocation of limited resources.

Jordan, which is the focus of this thesis, is a prime example of such a situation as it has attached
its strategies of IPRs integration to the multilateral framework of the WTO and RBTs with the US
and the EU. However, one must not consider such a shift towards favouring IPRs as the final
word in the overall historical discussion of IPRs, because the tension between the desire for
maximum exclusivity and the desire for maximum access cannot be resolved for the benefit of
one over the other. Such a one sided approach will result in either severely restricting access to
knowledge or eroding the economic incentive to innovate. The discussion inevitably concerns the
tension between the interests of right holders, who want to maximise the control they exert over
their works in hopes of maximising the profits gained from such works, and the interests of those
who are not right holders, but want to have access to these works and possibly use them to create
other innovations. Instead, there must be a fair and balanced system of IP laws that provides
limited exclusivity and sufficient access consistent with the public interest.*®

A balanced system should be dynamic and adaptive to new technologies, as well as to economic
shifts and global developments. An adaptive system is an open system that is able to alter its
behaviour according to changes in its environment because it is closely linked to that
environment. For IP systems, such a system necessitates that governments and legislators have
closer reflection on and a better understanding of the local needs of the societies to which those
IP systems are applied. This chapter presents a literature review, which concludes that the current
literature is too focused on general rules and legal provisions at the expense of country-specific
analysis, failing to provide an intimate comprehensive review of IP laws at the country-specific
level.

2.2 Evolution of IPRs

The evolution of IP laws and standards that culminated in TRIPS is viewed by the literature as a
shift in the direction of maximising private rights over public interests. Sell and May view

3 See for example, Peter Drahos, “Information Feudalism in the Information Society,” The Information
Society 11, no. 3 (July 1995): 209-222; Christopher May and Susan K. Sell, Intellectual Property
Rights: A Critical History (Lynne Rienner Pub, 2005); Sell, Private Power, Public Law; Keith Eugene
Maskus, Intellectual Property Rights in the Global Economy (Peterson Institute, 2000); C. M Correa,
Intellectual Property Rights, the WTO, and Developing Countries: The TRIPS Agreement and Policy
Options (Zed books, 2000); Matthews, Globalising Intellectual Property Rights: The TRIPS Agreement;
Shadlen, “Exchanging Development for Market Access? Deep Integration and Industrial Policy Under
Multilateral and Regional-Bilateral Trade Agreements.”

For example, Kenneth C Shadlen, “Intellectual Property, Trade, and Development: Can Foes Be
Friends,” Global Governance 13 (2007): 171. (Concluding that making the IP and trade regimes work
for development is a challenging task and is not a direct result of either.)

> Tzen Wong and Graham Duitfield, Intellectual Property and Human Development: Current Trends and

Future Scenarios (Cambridge University Press, 2010).
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TRIPS as the latest episode in a long process of expansion of IP protection.”® They argue that
TRIPS has resulted in the shifting of IPRs towards monopolies of the right holders at the expense
of the public interest.’

May takes this argument one step further by arguing that developed countries and multinational
companies (MNCs) are pushing for the reification of IPRs in order to depoliticise the IP
discourse, and to emphasis a technocratic policy-making approach to IPRs.*® In this context, May
uses reification to refer to the process of transforming a an abstract idea or concept (in this case
IP standards) into a concrete concept that is not subject to debate in terms of the reduction of its
scope or limits. * In other words reification will cause a discussion of decreasing the limits of
protection of IPRs to be considered by society as unorthodox because it contradicts the
reified/concrete concept of increased and not decreased protection of IPRs.?’ He argues that
reification should be resisted if we are to establish a meaningful global politics of information and
knowledge.”* He submits that IPRs are not natural, but the result of a historical process of
political-legal developments, whereas their reification aims to place the harmonisation of IPRs in
an ahistorical context.?

The shift towards higher protection of IPRs is explained by Machlup and Penrose in the historical
context of a decline in support for the idea of free trade.?® While Shadlen attempts to explain that
shift using political diffusion, which depicts policy-making as an interdependent and interactive
process that results in developing countries’ rush to harmonise IP standards similar to those
adopted by the US and the EU.** Other important factors include framing, socialisation, and
selective use of capacity development and trade dependency, all of which were shown by
Shadlen, Schrank, and Kurtz to have statistically significant effects on shaping the level of
protection provided through IPRs.? In addition to ideas from the US and EU, those factors were
used by entities holding opposing views to the US and EU’s official stand on IPRs, such as
Oxfam and academic scholars.?

16 Susan Sell and Christopher May, “Moments in Law: Contestation and Settlement in the History of
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The literature shows that such harmonisation of IP standards through TRIPS has the effect of
restricting the space for national IP policy setting.”” This is a significant departure from the
traditional role of having national IP laws reflect levels of economic development. Developing
countries, including Jordan, have traditionally made private ownership of knowledge difficult to
obtain and had weaker IPRs than developed countries.?® This has been evident in shorter patent
terms, and Jordan’s, refusal to patent pharmaceuticals and setting concurrent requirements for
national registration for copyright and trademark protections. This variation in protection and
enforcement standards was not uncommon in the pre-TRIPS era; for example, the Paris
Convention for the Protection of Industrial Property (the principal international convention on IP
for most of the 20th century) allowed countries a significant degree of flexibility in designing
their patent regimes.? Under TRIPS, such variation and flexibility are no longer available, as all
but the poorest countries are subjected to the same standards for IP management under a one-size-
fits-all approach.®

Harmonisation also is criticised for resulting in increased commodification of intellectual
products and for emphasising proprietary usage at the expense of non-proprietary areas, such as
fair use for copyright and compulsory licensing for patents.** Halbert uses that criticism as the
philosophical basis for opposing the harmonisation model, which she views as making the public
good residual to the exercise of private rights with commodification given primary importance.*
Within the broad political economy debate, the commodification argument is specifically based
on the assumptions that within the commaodity culture, no one creates for free, and the assumption
that culture is only created by professionals who, because they make a living from their work,
always demand compensation.*® Halbert rejects both assumptions and draws parallels between
the unfair treatment of women in developed countries and the unfair treatment of developing
countries by developed countries under the commodification model of IPRs.

Halbert argues that the commodification model has historically benefited developed countries and
men. She believes the ultimate threat posed by the current commodification of IPRs is the further
erosion of the value that can still be found in the types of creative endeavours that developing
countries and women produce.* For example, Halbert views the introduction of copyright law
into areas of creative activity for females (e.g., quilting) as commodification at the expense of the
gift/sharing aspect of creative endeavours.® Halbert’s articles while clearly preferential of IPRs
model that allows for more sharing of the creative endeavour than currently allowed under the
harmonisation model, never seems to define the borders of such an IPRs model.

Property 8, no. 1 (2005): 53-65; Oxfam, All Costs, No Benefits: How TRIPS-plus Intellectual Property
Rules in the US-Jordan FTA Affect Access to Medicines, Briefing Paper (Oxfam, March 2007); F. K
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Scholars like Halbert and Gill see the resistance of such forms of commodification as part of the
global fight against IPRs, which has become part of the resistance to the neo-liberal form of
globalisation.®® In resisting this form of globalisation, Drahos and Braithwaite argue that
developing countries’ bargaining and negotiation position will be improved if they adopt a
networked governance approach rather than rely on traditional coalition building.®” Through
networking, they argue that weak parties become connected to other pools of capacity and power
pools that can then flow through the network to achieve the goals of the members of the
network.*® However, they do not explain how a country like Jordan, which is heavily dependent
on foreign aid from developed countries, can create or participate in such a network without
jeopardising its socio-economic stability.

May sees the commodification of IPRs as self-defeating, because increased commodification will

cause rational people to reject the role of IPRs. He argues that such a rejection will occur because
IPRs construct a scarcity model that is neither natural nor self-evidently beneficial to all, thus
creating a non-efficient model of supply and demand focus on the protection of rights for the
express purpose of raising prices.* This is a point that | build upon in this thesis, especially as |
explore the levels of compliance in the methodology chapter.

2.3 Critique of the Current IPRs System

As a result of the increased harmonisation of IPRs, the theoretical criticism of harmonisation has
escalated, and various critiques of the current IP system have emerged, including calls for new IP
models. Halbert calls for the deconstruction of the current power/domination relationship that
does not recognise reciprocity and treats IP standard setting as the domain of developed countries;
in place of the current system, Halbert calls for IPRs to be based on mutual understanding and a
social construction of knowledge, but she does not describe the limits for the scope of protection
of IPRs, if any, under this scenario.*

Drahos, on the other hand, has been especially active in elaborating a proposal for a new
framework of IPRs grounded in a human rights framework, which does not circumscribe the
freedom of developing countries to set efficient standards of IP protection.* Drahos argues that
the current IP regimes’ monopoly rights actually fail to avoid the ‘tragedy of the commons’ for
IPRs (i.e., that property held in common and not otherwise rationed through proprietary use is
subject to over- and abusive use and subsequent ruin, because information cannot be depleted
through use).* However, he makes that leap without explaining what harm would result from
monopoly rights even if they fail to avoid the tragedy of commons for intangible information. |
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have found both Halbert’s and Drahos’ arguments against the harmonisation model of IPRs to be
morally appealing, but they have not provided me with tools to suggest what limits should be
applied. In other words, should countries completely forsake IPRs, and, if not, what are the
boundaries of a new system, and | think that such a query can only be answered through country-
specific research similar to that undertaken by this thesis.

May, is more helpful in that regard, as he argues for jettisoning the globally harmonised IP
standard model to allow social costs at the national level to play a larger role in determining
global IPRs protections.* He argues for that approach because until there is a more equal global
society, a global regime that attempts to treat access to knowledge in all countries and regions
similarly cannot be justified.** | find the argument for using country-specific social costs to
determine the limits of each country’s IPRs system to be a sound basis for an alternative to the
globally harmonised IP standard, and | have argued for it in the case of Jordan.

The globally harmonised IP regime has also been criticised for presupposing that third-world
countries are more developed than they are in reality and, therefore, capable of generating and
absorbing inventions at a rapid pace.” Shadlen finds that the IP regimes in general, and the
patent systems advocated by TRIPS in particular, do not fit with developing countries’ scientific
and technological capacities.” The challenges of such a mismatch translate into less funds
allocated to enforcement, because increased protection, and therefore benefit, accrues
disproportionately to foreign right holders. Developing countries are learning that enforcement
entails significant fiscal costs, and. Since the majority of IP is imported by developing countries
and not developed by them, they are realising that IPRs protection is effectively the use of local
resources to protect foreign right holders.*’

Specific to that disproportionate benefit Haunss and Shadlen fault the patent system because the
majority of its benefits accrue to a tiny minority of foreign actors; they challenge the notion that
patents serve the industry as a whole.”® In addition to that fault, they argue that the US and EU
patent systems are functionally unfit for developing countries because both systems are built
around allowing litigation to correct for errors in patent examination and granting, whereas
developing countries generally do not have a robust patent prosecution or litigation practice.*
This thesis validates that point for Jordan, as field interviews done in the course of this thesis
have concluded that, ten years after TRIPS, Jordan has no local patent law practice.
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Drahos accuses RBTs of weakening the multilateral trading system,* and further criticises RBT
drafting because it has differences in interpretation structured into the agreement, thus planting
the seeds for future differences in expectations and obligations.® This point is addressed in this
thesis by examining the debate between the US and Jordan regarding the Jordanian Customs Law
amendment under the Jordan-US Free Trade Agreement (JUSFTA).

Another problem with RBTSs is that their dispute resolution mechanisms provide a forum-shifting
opportunity, which weakens the multilateral WTO dispute resolution system. Because they are
less legally sophisticated, developing countries are disadvantaged by RBT’s” forum shifting
because it takes them away from the legal precedents under the WTQO’s dispute resolution
mechanism.*® Choice of forum provisions in RBTs does not strengthen the multilateral trading
system under the WTO.

RBTs also restrict the flexibilities available under TRIPS. Shadlen notes that few countries take
advantage of their rights under TRIPS and that, in combination with the proliferation of RBTS,
the de facto opportunities for policy innovation in IP are significantly less than suggested by
TRIPS.> Shadlen also argues that the proliferation of RBTs is a de facto (if not explicit) effort to
creg}e a TRIPS-plus system (i.e., an IPRs system that is even more protective of IP than TRIPS
is).

Matthews supports the point that developing countries are slow to take full advantage of the full
scope of TRIPS flexibilities, including those aimed at ensuring access to medicines, such as
compulsory licensing, exceptions to exclusive patent rights, and parallel importation.® Reasons
suggested for developing countries not taking advantage of the full TRIPS flexibilities include:
(1) absence of institutional capacity and local technical expertise to put the TRIPS flexibilities
into practice; (2) bilateral pressures, especially through RBTs that have IP provisions that go far
beyond those under TRIPS; and (3) the prevailing form of technical assistance and capacity
building in the area of IP.*® This thesis validates the points made by Shadlen and Matthews as it
concludes that Jordan effectively moved into a TRIPS-plus IP model, which greatly hindered
Jordan’s ability to benefit from flexibilities under TRIPS.
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RBTs also usually call for an increased level of technical assistance to the developed countries as
an additional tool to support the commodification and harmonisation of IPRs. Drahos challenges
the way technical assistance provided by the United States Patent and Trademark Office
(USPTO), and the European Patent Office (EPO) has been used. He argues that instead of
building local capacity, such assistance has focused on creating integration with developing
countries’ patent offices, which ultimately leads to reliance on the USPTO’s and EPO’s searches
and granting decisions.”’

May criticises the WIPO for being a politicized organization that uses its capacity development
and technical assistance programmes to engender, through socialisation, IPRs views similar to
those under RBTs.®® WIPO socialisation of policy makers through training and education is
thought to produce advocates for enhanced IPRs protections among domestic policy decision
makers.” Such local advocates are used to overcome local opposition for increased IPRs
protections and to formulate public policy that increases the security of property owners while
minimising the uncertainty of investors.*

The UK Commission on Intellectual Property Rights, and Matthews and Tellez conclude that the
design and delivery of IP-related technical assistance to developing countries is not integrated
with the overall national development strategy of each individual developing country.®
Matthews finds that instead of being used to help remedy issues related to institutional capacity,
technical assistance is used by developed countries to highlight the need to safeguard the interests
of right holders and to achieve improved IPRs enforcement standards by emphasising the best
practices to protect IPRs.%* For example, the 2002 WIPO-drafted patent law for Cambodia did
not even take into account any TRIPS flexibilities in its mandate for the issuing of pharmaceutical
patents, even though, as a least developed country, Cambodia was not expected to meet that
requirement until 2016. This thesis validates the point that technical assistance provided to the
Jordanian patent office was geared towards best enforcement practices and not towards the use of
any flexibilities available under TRIPS .

2.5 Literature Pertaining to Jordan

Developing countries like Jordan would want to open US and EU markets to their products, but in
return, are asked by the US and the EU to enter into RBTs and accept the regulatory norms that
come attached to the RBTs.®® As Shadlen points out, in the case of RBTSs, in exchange for even
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greater access to the developed countries’ markets, developing countries relinquish yet more
regulatory instruments.*

Analysis of the effect of RBTs on the Arab world in general was previously presented by M. El
Said,®® but no detailed analysis has yet been performed for Jordan specifically. Malkawai
provided an analysis of the JUSFTA, but only in the context of deciding if its terms can serve as a
template for a proposed US-Middle East free trade agreement, not to examine the local context of
those terms.®

Similarly, El Said and EIl Said’s examination of the terms of the JUSFTA and cautioning against
the negative effects of TRIPS only related to access to medicines.*”  They challenged the claim
that the RBTs bring general and specific benefits to developing countries and suggested that
benefits from the JUSFTA have been largely exaggerated while the costs have been
underestimated.® 1 agree with their analysis and build on it in this thesis, as they have only
presented it within the context of access to medicines. Also, Malkawi and Haloush’s review of
Jordan’s protection of plant variety law is limited to plants and not intended to address IPRs in
Jordan from a broader perspective.®® A contextualisation of the JUSFTA and the JEUAA within
Jordan is therefore missing from the literature.

Nawafleh’s approach to IPRs enforcement in Jordan, on the other hand, sees the need for even
stronger IPRs.” He argues that stronger IPRs will increase foreign direct investment (FDI) into
Jordan as well as investment in the information technology (IT) sector.”” He basis his demands
on foreign reports and reviews by agencies like the US Agency for International Aid (USAID); he
does not provide any local analysis to support his conclusions. | disagree with his findings and
provide the missing local analysis of FDI inflows to show that there has been little impact of IP
laws on FDI inflows. Al-Dajani also makes the unsubstantiated link between increased FDI

Multilateralism, and Deeper Integration (Brookings Institution Press, 1996); Jeffrey A. Frankel, Ernesto
Stein, and Shang-Jin Wei, Regional Trading Blocs in the World Economic System (Peterson Institute,
1997).
Shadlen, “Exchanging Development for Market Access? Deep Integration and Industrial Policy Under
Multilateral and Regional-Bilateral Trade Agreements.”
% M.K. El Said, “The European TRIPS-Plus Model and The Arab World: From Co-Operation to
Association—A New Era in the Global IPRS Regime?,” Liverpool Law Review 28, no. 1 (2007): 143-
174; M. El Said, “The Implementation Paradox: Intellectual Property Regulation in the Arab World,”
Journal of International Trade Law and Policy 9, no. 3 (2010): 221-235.
Bashar H Malkawi, “The Intellectual Property Provisions of the United States—Jordan Free Trade
Agreement: Template or Not Template,” The Journal of World Intellectual Property 9, no. 2 (March 1,
2006): 213-229.
H. El-Said and M. El-Said, “TRIPS-Plus Implications for Access to Medicines in Developing Countries:
Lessons from Jordan-United States Free Trade Agreement,” The Journal of World Intellectual Property
10, no. 6 (2007): 438-475.
% H. El-Said and M. El-Said, “TRIPS, Bilateralism, Multilateralism & (and) Implications for Developing
Countries: Jordan’s Drug Sector,” Manchester J. Int’l Econ. L. 2 (2005): 59.
B.H. Malkawi and H.A. Haloush, “Intellectual Property Protection for Plant Varieties in Jordan,” The
Journal of World Intellectual Property 11, no. 2 (2008): 120-138.
A. Nawafleh, “Development of Intellectual Property Laws and Foreign Direct Investment in Jordan,”
. Journal of International Commercial Law and Technology 5, no. 3 (2010): 142-153.
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inflows into Jordan for a period of time with Jordan’s upgrading of its IP laws to TRIPS
standards.”

In two separate works, Sirhan and Al Sharari follow Nawafleh’s trend by recommending stronger
IPRs enforcement in Jordan and the allocation of more human resources to such enforcement.’
They both see weaker IPRs leading to fewer jobs, less research and development, and increased
costs in all sectors.” Their work, however, does not provide any basis for such a conclusion
other than citing foreign scholars who have written generally about the benefits of IPRs; because
they fail to provide a local context for their conclusion, the reader is left wondering if a one-size-
fits-all IPRs model is applicable.

This thesis addresses two weaknesses of the current literature. First, overgeneralisations have
been made regarding the pros and cons of TRIPS and RBTs with too much attention paid to rules
and legal provisions at the expense of country-specific analysis. Specifically there is no detailed
examination of the effect of TRIPS, the JUSFTA, and the JEUAA on Jordan’s IP policies and
economic development. There is an abundance of literature on the origins of TRIPS and the
integration of IP into RBTs; " however, there is a gap in the literature on country-specific analysis
of IP policy-making. A second problematic weakness in the literature that arguably results from
the first one is insufficient contextualisation of local political and cultural frameworks and how
they do or do not influence IP policies. In this thesis, | argue that there are good reasons to
assume that specific local knowledge and information is likely to lead to different set of policies
within different countries.

Addressing the two mentioned shortcomings is important because it is not sufficient to discuss
IPRs from a global perspective; rather, there must be a localised approach to resolving the tension
between the competing social objectives of encouraging innovation by recognising private rights
and encouraging diffusion of knowledge to a broad range of people. The next logical step is
localised contextualisation, which will strongly complement all the work surveyed throughout
this chapter. Localised analysis provides the required validation or refutation of the theory that a
one-size-fits-all harmonised approach to IPRs can address the tension between the social
objectives discussed. Competing interpretations of IP policies and the tensions and human
consequences that arise from them can only be resolved locally and at the domestic level. Such
local understanding can then, in turn, be used to influence the more general discussion of
international IP and trade agendas.

This thesis also lends critical support from a country-specific perspective to the notions that true
and proper enforcement should not be necessarily associated with changes in laws and policies,
and that direct pressure to adopt IP laws from developing countries may lead to little change in

2 E.M. Al-Dajani, “Post Saddam Restructuring of Intellectual Property Rights in Iraq Through a Case
Study of Current Intellectual Property Practices in Lebanon, Egypt, and Jordan,” J. Marshall Rev. Intell.
Prop. L. 6 (2006): i.

® A.A. Sirhan, “Intellectual Property and Copyright Laws and Their Impact on Digital Resources in
Jordan” (n.d.); S. Al Sharari, “Intellectual Property Rights Legislation and Computer Software Piracy in
Jordan,” Journal of Social Sciences 2, no. 1 (2006): 7-13.

™ Sirhan, “Intellectual Property and Copyright Laws and Their Impact on Digital Resources in Jordan”; Al
Sharari, “Intellectual Property Rights Legislation and Computer Software Piracy in Jordan.”

" See for example, Drahos, “Information Feudalism in the Information Society”; May and Sell, Intellectual
Property Rights; Sell, Private Power, Public Law; Maskus, Intellectual Property Rights in the Global
Economy; Correa, Intellectual Property Rights, the WTO, and Developing Countries; Matthews,
Globalising Intellectual Property Rights: The TRIPS Agreement; Shadlen, “Exchanging Development
for Market Access? Deep Integration and Industrial Policy Under Multilateral and Regional-Bilateral
Trade Agreements.”
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behaviour.” This thesis confirms that in the case of Jordan’s approach to IP enforcement, there is
a strong element of acquiescence on paper, including amending existing laws and enacting new
ones, to do just enough to free itself of US pressure—but not more.”’

"8 Susan K. Sell, “Intellectual Property Protection and Antitrust in the Developing World: Crisis, Coercion,
and Choice,” International Organization 49, no. 02 (1995): 315-349. Finding that USTR pressure in the
late 1980s and early 1990s was effective in getting countries to change their laws and policies (inputs),
but not the actual IPP (outputs) provided, and that USTR pressure in the late 1980s and early 1990s, for
example, Sell concluded that USTR pressure “largely has failed in IP protection”

" lbid., Marcus Noland, “Chasing Phantoms: The Political Economy of USTR,” International
Organization 51, no. 03 (1997): 365-387.
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3. CHAPTER IIl: GAUGING ATTITUDES TO IPRS IN JORDAN -
BACKGROUND AND METHODOLOGY

3.1 Cultural Factors

Jordan and the Arab world can be described, according to the cultural indicators developed by
Hofstede,” as conservative, masculine, power distant, and collective. Masculine cultures are
more assertive than Feminine cultures and value achievement and materialism.” In power distant
cultures, the authority of superiors is accepted, inequalities among people are both expected and
desired, less powerful people are dependent on the more powerful, and the hierarchy in
organizations reflects the inequality between higher-ups and lower-downs.®® Collective countries
have little personal freedom, because the groups and organizations to which one belongs invade
one’s private life.*

Hofstede’s power distance index measures the extent to which the less powerful members of
organizations and institutions (like the family) accept and expect that power is distributed
unequally, resulting in inequality (those who have more versus those who have less). Hofstede
suggests that the followers endorse a society’s level of inequality as much as the leaders do. For
example, Germany is positioned at 35 on Hofstede’s scale.?> Compared to Arab countries where
the power distance is very high (80) and Austria where it is very low (11), Germany falls
somewhat in the middle. German society does not have a large gap between the wealthy and the
poor, and German citizens have a strong belief in equality. German citizens have the opportunity
to rise in society. By contrast, the Arab world has a large gap between the wealthy and the poor,
and its residents do not have a strong belief in equality.

The strong collectivist culture of the Arab world, of which Jordan is part, results in little personal
freedom, which leads to a weak individual assumption of responsibility. This collectivist
orientation is expressed in ideals that scholars associate with Arab culture, such as solidarity,
cooperation, commitment, mutual trust, support, and a sense of belonging.®  The literature
suggests that collectivist cultures place strong cultural restrictions on the self, resulting in a low

"8'3.S. Robbins and A.C. Stylianou, “A study of cultural differences in global corporate web sites,” Journal
of Computer Information Systems 42, no. 2 (2002): 3-9; SHIFRA SAGY et al., “Individualism and
Collectivism in Two Conflicted Societies,” Youth & Society 33, no. 1 (2001): 3 -30; Vipin Gupta, Paul J.
Hanges, and Peter Dorfman, “Cultural clusters: methodology and findings,” Journal of World Business
37, no. 1 (Spring 2002): 11-15. Hofstede developed an empirically-based typology of cultural attributes
by analyzing data obtained from surveys conducted among individuals in 53 nations in 1968 and 1972.
Since all 116,000 respondents were employees of the same firm, IBM, Hofstede was able to hold
constant the influence of industry and corporate culture. Based on the data obtained, he classified
countries along four dimensions: power distance, uncertainty avoidance, individualism/collectivism, and
masculinity/femininity. Hofstede rated each of the 53 countries in his study by these cultural dimensions.
K. Bagchi, P. Hart, and M.F. Peterson, “National Culture and Information Technology Product

s Adoption,” Journal of Global Information Technology Management 7, no. 4 (2004): 29-46.

Ibid.
8 5.S. Robbins and A.C. Stylianou, “A Study of Cultural Differences in Global Corporate Web Sites,”
o Journal of Computer Information Systems 42, no. 2 (2002): 3-9.

Ibid.

82 «“power Distance Index”, n.d., http://www.clearlycultural.com/geert-hofstede-cultural-dimensions/power-
distance-index/.

8 A. Cohen, “The Relationship Between Multiple Commitments and Organizational Citizenship Behavior
in Arab and Jewish Culture,” Journal of Vocational Behavior 69, no. 1 (2006): 105-118.
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need for uniqueness and a strong motivation not to break away from the aforementioned values.®
In such a collective society, where individuals sacrifice their personal ambitions for the good of
the collective, the spread of IP piracy is more likely, as individuals motivated by solidarity,
cooperation, trust, and support are likely to share property with others and expect them to do the
same, without much regard for the notion of IPRs.*

IP piracy is also related to power distance, which is high in Arab countries.®® The greater a
culture’s power distance (i.e., the further individuals feel from their superiors, such as law
enforcement officials), the greater the propensity to pirate IP products®” The Arab culture,
therefore, scores high on collectivism and power distance, both of which have been correlated in
the literature with increased piracy rates and low enforcement of IPRs. Overall, the literature
does point to an effect of the cultural effects on perceptions of IP.#8 Specific nations have
specific cultural traits that are difficult to change in their essentials, although they can often be
superficially modified.®

3.2 Religious Factors

In this section, religion is examined as a potential factor in shaping Jordanian attitudes to IPRs.
Religion is an important moral and cultural force in Arab societies like Jordan, where 95% of the
population is Muslim.*® In Islamic countries, religion directs the citizens’ behaviour®*; however,
due to contemporary Islamic views on IP, it is difficult to ascertain a clear position in Islamic
jurisprudence towards IPconcepts.”” On the one hand, those who adhere to the position of
classical scholars reject the concept of IP, arguing that knowledge should be available for all
humans to use and share with each other and that no one should be deprived access to

8 J. Kurman, “Why Is Self-Enhancement Low in Certain Collectivist Cultures?,” Journal of Cross-Cultural

Psychology 34, no. 5 (2003): 496-510.

Donald B Marron and David G Steel, “Which Countries Protect Intellectual Property? The Case of

Software Piracy,” Economic Inquiry 38, no. 2, Economic Inquiry (2000): 159-74. Trevor T Moores and

Jasbir Dhaliwal, “A Reversed Context Analysis of Software Piracy Issues in Singapore,” Inf. Manage.

41, no. 8 (November 2004): 1037-1042. Jia Lu, “Chinese Culture and Software Copyright,” New Media

& Society 11, no. 8 (December 1, 2009): 1372 —-1393; Fang Wang et al., “Purchasing Pirated Software:

An Initial Examination of Chinese Consumers,” Journal of Consumer Marketing 22, no. 6 (January 10,

2005): 340-351.

Bryan Husted, “The Impact of National Culture on Software Piracy,” Journal of Business Ethics 26, no.

3 (2000): 197-211. (Examined the impact of the level of economic development, income inequality, and

cultural variables on the rate of software piracy at the country level. Found that software piracy is

significantly correlated to GNP per capita, income inequality, and individualism. Implications for anti-

piracy programs and suggestions for future research are developed.)

C.A. Depken and L.C. Simmons, “Social Construct and the Propensity for Software Piracy,” Applied

Economics Letters 11, no. 2 (February 10, 2004): 97-100.

Geert Hofstede, Michael H Bond, and Richard H Franke, “Cultural Roots of Economic Performance,”

Strategic Management Journal 12, no. S1 (1991): 165-173. (Finding that cultural values, measured from

Western and Eastern perspectives, are factors in economic performance which explain more than half the

cross-national variance in economic growth over two periods for samples of 18 and 20 nations.)

Geert Hofstade and Michael Bond, “The Confucius Connection: From Cultural Roots to Economic

Growth” 16, no. 4 (1988): 5-21.

Quintan Wiktorowicz, The Management of Islamic Activism: Salafis, the Muslim Brotherhood, and State

Power in Jordan (SUNY Press, 2001).

! Ibid.

% Salah Al-Fadhli, “The Ethical Dilemma of Software Piracy in Islamic Societies: The Case of Kuwait,”
The Electronic Journal of Information Systems in Developing Countries 39 (2009).
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knowledge.®* On the other hand, some Islamic scholars have accepted the premise that ideas
and/or methods can be owned under the rubric of IP but have premised their prohibition of
copying on the need to have a ‘legitimate ruler’ approve such a prohibition.** The issue of who is
a legitimate ruler under Islamic law is not a clear one; Sharia, which is considered God’s law and
supersedes the laws of the State, is expected to be the sole criterion of behaviour, and the
authority of the temporal ruler as the representative of Allah is derived from and designed by that
law.* The fact that all Arab countries, including Jordan, have adopted a hybrid legal system that
takes Sharia law into account in certain areas but forsakes it in other areas, can be a key factor in
leading observant Muslims to believe that laws pertaining to IPRs should not be observed from a
religious point of view, because the ruler who approved them is not technically a ‘legitimate
ruler’ according to Sharia law.

Thus, because there is not a single unified Islamic position on IP, any claims that Islam supports
the enforcement of TRIPS-style IP are questionable. The problem of establishing a unified
religious position on IP is further complicated by the fact that Islam does not acknowledge the
role of a universal legal authority with the power and right to make laws applicable to all
Muslims; rather, the authority of even a legitimate ruler is no greater than that of any other
qualified mujtahid®® (one who possess the power of ijtihad, the interpretation of problems not
precisely covered by the Quran, Hadith (traditions concerning the Prophet’s life and utterances),
and ijma (scholarly consensus)).””  Therefore, since the default position under Islamic
jurisprudence is to allow an activity unless it is specifically prohibited, the position of one legal
scholar opposed to piracy is considered only that scholar’s personal opinion and cannot be given
any more weight than another scholar’s opinion which might contradict it. IPRs is addressed
under the Quran, Hadith, or ijma; thus, it is an area that will likely never be treated uniformly by
legal scholars, resulting in inconsistent approaches that allow for individual interpretation on how
a Muslim should observe or not observe IPRs laws. One can also conclude that studies
suggesting that Muslims will abide by IPRs laws if piracy is prohibited by Islam® should be
interpreted within the context of (i) the lack of treatment of IPRs under Islamic law, and (ii) the
fact that any Islamic legal opinion on piracy holds little or no universal jurisprudential weight.

Another potential rationalization for disregarding IPRs is that counterfeiting data provided by
multinational companies is accused of being grossly overestimated; thus, some research
concludes that piracy is an externality to MNCs, meaning that piracy has little to no negative
monetary impact on MNC’s.* MNCs have been accused of making false claims of massive

% The main principles here are not a comple negation of IPRs rather (i) the rejection of plagiarism, and (ii)
the permissiveness of personal use. See, for example, “ a3l - LdauaY Ak siana SV 5 &) a5 Calld) 3 gia
s sl Ko - s, nd.,
http://www.islamweb.net/fatwa/index.php?page=showfatwa&Option=Fatwald&ld=161059. (A fatwa
stating that one should not claim to themselves that which they did not produce, but that personal use of
knowledge is permissible.)

% «\ww. Sistani.org”, n.d., http://www.sistani.org/local.php?modules=nav&nid=5&cid=131.

% N. J. Coulson, “The State and the Individual in Islamic Law,” The International and Comparative Law
Quarterly 6, no. 1 (January 1, 1957): 49-60.

% “ljtihad (Islamic Law) . Britannica Online Encyclopedia”, n.d.,
http://www.britannica.com/EBchecked/topic/282550/ijtihad.

°7 Coulson, “The State and the Individual in Islamic Law.”

% Al-Fadhli, “The Ethical Dilemma of Software Piracy in Islamic Societies.”

% See, for example, Simon Mackenzie, “Counterfeiting as Corporate Externality: Intellectual Property
Crime and Global Insecurity,” Crime, Law and Social Change 54, no. 1 (July 2010): 21-38. (Suggesting
that the current global problem of IP crime is an externality, and that it has not been recognized as such
because corporations present product counterfeiting and piracy as crimes which reduce their revenue,
rather than as predictable side effects of corporate production and merchandising, including branding
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economic losses in order to divert attention from the real harms of counterfeiting, such as the use
of IP piracy to fund organized crime, and the MNCs role in perpetuating these harms by
aggressively marketing their expensive brands as status symbols.'® The literature points out that
people look for ways to rationalize their behaviour when considering decisions such as whether to
pirate a copy of software.’®* A monetary rationalization posits that most IP companies are large
corporations that make large profits and can therefore afford the loss of a few pirated copies. A
religious one might be based on any of the religious positions under Islamic law that oppose the
enforcement of IPRs.

3.3 A Note on Empirical Data

This thesis is concerned with the implementation and enforcement of IP laws. Laws do not exist
in a vacuum, rather, they derive their value and significance from the impact they have on their
environment and surroundings. One of the guiding themes of this thesis is the idea that a law that
does not have such an impact is destined to be no more than a passive text.

Thus, the researcher has endeavoured to use empirical data as part of the analysis to gauge the
impact of IP laws. Obtaining data in Jordan is difficult for the following reasons:

1. There is no unified repository of information on most issues, including legal
topics. In addition, statistics have not been made publicly available in all areas
(including important economic information like FDI, as noted by the U.S.
Government accountability office),’” and available information is usually overly
general and lacking in detail. Even though Jordan has a General Statistics
Department (GSD), statistics and data on several areas are compiled by other
agencies and sources (e.g., Gross Domestic Product (GDP) and FDI numbers are
compiled by the Central Bank of Jordan (CBJ)). Similarly, data on court
activities are compiled and published by the Ministry of Justice and the Judicial
Council, and data on specific enforcement agencies like the Customs Department
and the MolT are available almost exclusively through those agencies. This
problem is not unique to the economic or legal sector and even extends to social
sectors. For example, there are three different figures for the percentage of
handicapped individuals in Jordan,*® and unemployment numbers are similarly
disputed. The end result is that in order to secure data or statistics on almost any
social, legal, or economic area, one must perform a great deal of research to
determine the source of those figures and to reconcile their disparate values, often

activity, which have considerable socially deleterious consequences). Daniel Chow, “Counterfeiting as
an Externality Imposed by Multinational Companies on Developing Countries,” Virginia Journal of
International Law 51, no. 4 (2011). (Multinational companies (MNCs) are not really harmed by
counterfeiting. MNCs cannot substantiate their claims of massive losses through credible evidence;
instead, they use methods for calculating losses based upon dubious and spurious assumptions.)

190 Chow, “Counterfeiting as an Externality Imposed by Multinational Companies on Developing
Countries.”

101 Robert A. Strikwerda and John Minor Ross, “Software and Ethical Softness.,” Collegiate
Microcomputer 10, no. 3 (1992): 129-36; Depken and Simmons, “Social Construct and the Propensity
for Software Piracy.”

102 U.S. Government Accountability Office, International Trade: Four Free Trade Agreements GAO
Reviewed Have Resulted in Commercial Benefits, but Challenges on Labor and Environment Remain,
2009, http://www.gao.gov/products/GAO-09-439.

1% The GSD estimates the percentage of handicapped persons on Jordan to be 1.2% (GSD 2004 census),
the Higher Council for Handicapped Persons puts it at 4%, and the World Bank estimates that 4-6% of
the population is handicapped.
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by examining their differing definitions, areas of measurement, and measurement
mechanisms.

2. The quality of the available data is not uniform. For example, the imports and
exports numbers compiled and published by the CBJ are usually presented in the
form of a press release that states the relative breakdown of a few major
categories of imports and exports but stops well short of a detailed analysis or
even a complete listing. FDI numbers as presented by the CBJ represent another
major problem because they are not broken down by category, which meant that
this researcher could not find a specific number for the IP component of FDI
figures and instead had to deduce that component from other numbers pertaining
to the sources of the FDI and the areas to which the FDI was targeted. In some
instances, as with the numbers pertaining to investments benefiting from
incentives by the investment promotion laws, which are compiled by the Jordan
Investment Board (JIB), it was found that projects were counted more than once
in order to artificially increase the value of projects benefiting from those
incentives.’® This researcher therefore relied on CBJ data rather than JIB data
when examining the impact of IP laws on economic development and investment.
This lack of uniformity, which continues to be perpetuated by the many
competing sources of data and the absence of full statistical analysis is
particularly dangerous because the public tends to be easily manipulated by
statistics. An old adage describing the persuasive power of numbers rings true in
the case of obtaining data in Jordan: “There are three types of lies — lies, damned
lies, and statistics.”

3. The various agencies and departments are largely reluctant to offer any numbers
on their work, especially if those numbers pertain to areas that are considered
problematic or in which the official data could be used in potentially unflattering
ways, such as IP laws.’® Jordan does have an Access to Information Law,'®
which stipulates that citizens have the right to access written, recorded and
photographed governmental information and basic government records. Actual
access, however, is restricted by agencies’ obfuscation and by other laws like the
Press and Publication Law and the Government Secrets Law, in addition to ten
exceptions within the Access to Information law itself that place certain data
outside its purview. It is worth noting that agencies’ reluctance seems to
disappear when communicating with foreign governmental officials or local staff
of foreign embassies. For this reason, the author corresponded with several
ministries seeking information but did not receive written responses from the
majority of them; this prompted him to seek field interviews instead, which are
discussed in greater detail below. Correspondence between the GoJ and foreign
agencies (an example of which is presented in Annex 5) and information released
through Wikileaks demonstrate that Jordanian officials are very willing to share

1% Hiba Issawi, “Values of Projects Benefitting from Investment Promotion Laws Do Not Reflect
Improvement in Data,” Alghad Daily Newspaper, April 8, 2010, sec. Markets & Finance.

105 «“The Center for Defending the Freedom of Journalists (CDFJ) issue[d] a statement to the Jordanian
government, calling for wider support of freedom of the press and its right of access to information. The
statement comes after a news report posted on the Amman news website, which included a copy of a
circular signed by Prime Minister Nader Dahabi warning public employees against handing over copies
of documents to the media related to alleged administrative and financial corruption.” Jordan: 2009
(Global Integrity, 2009).

1% Access to Information Law No.47, 2007.
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information with foreign agencies.'”” Additionally, the Access to Information

Law Request Form demands that the seeker explain why the information is
needed, thus allowing the request to be refused if the reviewer does not approve
the intended use. There are no mechanisms to force the government to explain its
denial of the request; while the law states that each denied request must be
justified, the refusal to provide an answer to a request is considered an implied
denial under the law which does not require justification.’®® It is not clear how
would one exercise a judicial review option under such a de facto denial, as the
requester is not provided with any reasons to include in its claim before a court of
law. On the other hand, Jordan’s willingness to provide information to
international agencies was clearly indicated by considerable data often found by
this researcher in filings by the Jordanian government to the WTO or the USTR
and the US Congress, when attempts to obtain similar data from the local sources
were futile.

As a result of the above issues, the researcher had to rely on information obtained first hand
through interviews (explained in further detail below), data published in the news media, and data
provided by the government to foreign agencies (often found on those agencies’ websites).

3.4 Field Interviews

The political, economic and social attitudes of IPRs by the Jordanian governmental and private
sectors presented in this thesis were based on field work carried out by the author throughout the
period from the registration for the degree with Durham University, specifically from 26 July to
28 August 2011. A concise transcript of the interviews is provided in Annex 7 of this thesis.

Because the governmental agencies were not responsive to written requests for information, the
author sought personal interviews instead. Securing such interviews was difficult, as the
interviewees were initially reluctant to meet with the author, who had to rely on personal contacts
to secure approval from the interviewees. Once the interview process started, however, the
author was able to obtain further recommendations that led to additional interviews. Individuals
in the governmental and private sectors were interviewed, including key members of the
Jordanian team to the WTO and the JUSFTA negotiations, which provided good insight.
Interviews with the governmental officials proved to be more difficult to conduct than those in
the private sector, as they were more cautious and reluctant to share personal impressions or
information beyond the official information usually available on the internet. The author assured
them that they would be provided with a transcript of the interview in order to indicate any
information they preferred to be cited anonymously. This approach facilitated the interview
process, eased the atmosphere with the governmental employees, and helped in obtaining a more
candid picture of the IP situation in their respective departments. Interviews in the private sector
were easier to conduct; initial inhibitions were surmounted quickly as the interviewees engaged in
a candid and open discussion of the implications of Jordan’s adoption of TRIPS on their
respective economic sectors.

Extensive interviews were conducted with Jordanian officials and Jordanian industry trade groups
in the following organizations, offices, and departments:

o Ministry of Industry and Trade (MolT),
o Jordanian Patent Office at the Department of Industrial Property within MolT,

107 «\wikileaks”, n.d., http://wikileaks.org/origin/187_0.html.
108 Access to Information Law No.47, art.9.
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Jordan Food and Drug Administration (JFDA)

Jordan Customs

Jordan Institute for Standards and Metrology (JISM)

Former governmental officials including the head of the Jordanian delegation to
the WTO and the JUSFTA negotiations

Jordanian Association of Pharmaceutical Manufacturers (JAPM)

Jordan Exporters Association

A complete list of the interviewees and their respective institutions is included, along with notes
from the interviews, in Annex 7.

The interviewees who were government officials were cautious and reserved in their comments,
with the exception of the officials from the JISM, who were asked by the JISM director to fully
cooperate with the author. Officials from the MolT were aggressive in editing their answers and
comments and asked that the edited segments not be attributed to them, while they did not dispute
the truthfulness of those parts.

(@)

Questionnaire:'%°

A questionnaire was created and used to gather the attitudes of students at Jordan
University toward counterfeit products. A copy of the questionnaire can be found
in Annex 8 of this thesis. The survey questions were formulated based on the
literature.’® The questionnaire consisted of four sections. The first section
contained questions on perception of the current prevalence of counterfeit
products among university students. . The second section contained questions on
the respondents’ attitudes towards counterfeit products based on their religious
beliefs; these questions were intended to examine whether students’ ethical
orientation affected their behaviour towards counterfeit products. The third
section, consisting of six items measured on a two point (yes or no) scale,
contained questions on the respondents’ ethical attitudes towards counterfeit
products. The fourth section contained questions on the following demographic
categories:

o Respondent’s age

o Marital status:

. Monthly income of the respondent’s family
° Respondent’s College

199 The questionnaire was designed, prepared, collected, tabulated and analyzed with the help of the staff of
Jordan University’s Center for Strategic Studies (CSS), under the supervision of Dr. Waleed Alkhateb
the head statistician of the CSS.

119 Ramnath K. Chellappa and Shivendu Shivendu, “Managing Piracy: Pricing and Sampling Strategies for
Digital Experience Goods in Vertically Segmented Markets,” Information Systems Research 16, no. 4
(December 1, 2005): 400 -417; T.C.H. Kwong and M.K.O. Lee, “Understanding the Behavioral
Intention to Digital Piracy in Virtual Communities - a Propose Model,” in IEEE International
Conference on e-Technology, e-Commerce and e-Service, 2004. EEE ’04. 2004 (presented at the IEEE
International Conference on e-Technology, e-Commerce and e-Service, 2004. EEE ’04. 2004, Taipei,
Taiwan, 2004), 223-226; Jih-Hsin Tang and Cheng-Kiang Farn, “The Effect of Interpersonal Influence
on Softlifting Intention and Behaviour,” Journal of Business Ethics 56, no. 2 (January 1, 2005): 149-
161; Al-Fadhli, “The Ethical Dilemma of Software Piracy in Islamic Societies.”
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° Respondent’s country of birth
° Respondent’s place of residence (province)
. Source of respondent’s tuition

Given the earlier discussion on the power distance and collectiveness of
Jordanian society, the lack of a unified religious position on the issue of IPRs in
Islamic jurisprudence and the monetary rationalization against MNCs, the results
of the questionnaire were expected to indicate a high percentage of piracy, the
non-conclusive role of religion in combating piracy and a general disregard for
the alleged damages suffered by MNCs as a result of piracy among university
students.

(b) Sample

Jordan University students from several colleges outlined in Table 3.1, below,
were chosen as the sample for the questionnaire because college students
represent a large segment of copyright violators.*** Jordan University is the
oldest and largest campus in Jordan, and its location in Amman attracts students
from various parts of the country, unlike provincial universities where the student
composition tends to be more localized.

The total sample was 381 students. Of the 362 valid responses, 177 (46.5%) of
respondents were male, and 199 (52.2%) were female, with 5 (1.3%) not
reporting their gender. The respondents represented a cross section of majors
taught at the university.

The sample was representative of the various colleges at the University of Jordan
and was distributed as follows:

11 Steven Lysonski and Srinivas Durvasula, “Digital Piracy of MP3s: Consumer and Ethical
Predispositions,” Journal of Consumer Marketing 25, no. 3 (2008): 167-178.
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Table (3.1) Sample Distribution:

Faculty Frequency Per cent
Engineering 109 28.6
Education 35 9.2
Science 43 11.3
Islamic Law 17 45
(Sharia)

Agriculture 4 1.0
Information 33 8.7
Technology

Business 71 18.6
Administration

Arts 50 13.1
Total 362 100

(c) Analysis and Findings

In the following section, the responses are explained according to the three
groups of questions. A full listing of the frequency tables for the results obtained
from the sample can be found in Annex 9 of this thesis.

The first group of questions explored the current state of digital piracy among
Jordan University students. A total of 89.9% of the respondents had knowingly
engaged in buying counterfeit products or using cracked software on at least one
occasion. This finding confirms the high level of use of counterfeit goods among
young people in Jordan.

Table (3.2) Have you engaged at least one time in knowingly buying

counterfeit products?
Cumulative Per
Frequency Per cent | Valid Per cent cent
Valid 1 Yes 342 89.8 89.8 89.8
2 No 39 10.2 10.2 100.0
Total 381 100.0 100.0

When respondents were asked if they had any original software installed on their
computers, the responses were: none (26.5 %), one to two software products
(59.6%), three or more software products (13.1%); none of respondents claimed
that all of their software was original. When asked if they were likely to continue
buying counterfeit products or using cracked software, 53% said they would,
indicating that the buying of counterfeit products is an acceptable social norm for
the majority of the respondents. The economic factor was a major incentive to
buy counterfeit products, as 64.3% of the respondents said that they would not
buy counterfeit goods if they could afford to buy the original versions. It is a
measure of the inappropriate pricing levels of original products that even in rich
countries like Kuwait, with a GDP nine times that of Jordan,'*? the economic

12 Kuwait’s GDP in 2010 was $48,900 compared to Jordan’s $5,400.

37



factor played an essential role in the purchase of counterfeit products for 51.9%
of respondents to a similar question.**®

Dedicated shops were the source for buying counterfeit products for 24.7% of the
respondents, while 55.9% of the respondents said they bought the counterfeit
products from dedicated shops as well as other places, and 19.2% of the
respondents indicated that friends and relatives were their source of counterfeit
products.

The second group of questions explored the respondents’ attitudes towards
counterfeiting based on their religious beliefs. This question examines whether
students’ ethical orientation affects their choice to buy counterfeit products.

In the questionnaire, the ethical orientation was tested using responses to the
scales measuring ethical cases. A majority of the respondents (65.9%) believed
that counterfeit products are not prohibited by religion, while only 28.6% of the
respondents thought that religion prohibited counterfeit products, and 4.7% did
not know whether such a religious prohibition existed. A majority of the
respondents (81.1%) indicated that they would not continue to buy counterfeit
products if prohibited by religion the majority of the respondents answered in the
negative, while a smaller majority of the respondents (64.8%) indicated that they
would stop buying counterfeit products if prohibited by state law. Tables 3.3 and
3.4 show the results.

113 Al-Fadhli, “The Ethical Dilemma of Software Piracy in Islamic Societies.”
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Table (3.3): If you knew that counterfeit products were prohibited by

religion, would you continue to buy and use such products?
Cumulative Per
Frequency | Percent | Valid Per cent cent
Valid 1 Yes 66 17.3 17.3 17.3
2 No 309 81.1 81.1 98.4
6 | don't know 4 1.0 1.0 99.5
9 Missing 2 5 5 100.0
Total 381 100.0 100.0

Table (3.4): If you knew that state law prohibited counterfeit products,

would you continue to buy and use such prod

LUCtsS?

Frequency

Per cent

Valid Per cent

Cumulative Per

cent

Valid

1Yes

2 No

6 | don't know
9 Missing
Total

132
247
1
1
381

34.6
64.8
3

3
100.0

34.6
64.8
3

3
100.0

34.6
99.5
99.7
100.0

Results from Table 3.3 show that the majority of the respondents (81.1%) would
stop buying counterfeit products if they knew that Islam prohibits it, while 64.8%
of them said that they would stop buying counterfeit products if prohibited by
state law. But given that IP is not a matter dealt with directly by religion, and
given the decentralised and non-hierarchical nature of the Islamic faith practiced
by the vast majority of Jordanians,"** it is misleading to take answers based on
religious belief without further scrutiny. In the interest of further scrutiny, two
questions were posed. First, respondents were asked to identify what they
considered their source of religious authority, and then they were asked to
identify the degree to which they were inclined to follow the opinion of that
religious authority on matters related to counterfeit goods. Tables 3.5 and 3.6
show the results for both questions, respectively.

The Mufti (a Muslim legal expert and adviser on the law of the Quran''®) was

considered the source of religious authority by (41.2%) of the respondents;
however, interestingly enough, only 52.8% said they would always follow the
guidance of the main religious authority on the prohibition of counterfeit
products, while 46.7% said they would either never or only sometimes follow
such guidance, indicating that the effect of religion on the respondents’ choice to

U4 «Guide:

Christians

in the Middle East,” BBC, December 15, 2005, sec. Middle East,

http://news.bbc.co.uk/2/hi/middle_east/4499668.stm. (Estimating that only 3-4% of Jordanians are

Christian).

115 «“The Definition of Mufti,” Dictionary.com, n.d., http:/dictionary.reference.com/browse/mufti.
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use counterfeit products may not be as strong as it first appeared. This validates
the earlier conclusion that the suggestion that Muslims will abide by IPRs laws if
piracy is prohibited by Islam should be interpreted within the context of (i) the
lack of treatment of IPRs under Islamic law, and (ii) the fact that any Islamic
legal opinion on piracy holds little or no universal jurisprudential weight.
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Table (3.5): What is the main source of your Islamic actions and decisions?

Cumulative Per
Frequency | Percent | Valid Per cent cent
Valid 1 The Mulfti 157 41.2 41.2 41.2
2 The Cleric in my 60 15.7 15.7 57.0
neighbourhood
3 Parents 65 17.1 17.1 74.0
4 Other 96 25.2 25.2 99.2
6 | don’t know 2 5 5 99.7
9 Missing 1 3 3 100.0
Total 381 100.0 100.0

Table (3.6): If the source of your religious guidance deemed counterfeiting

to be prohibited by religion, to what extent would you abide by such an

edict?
Cumulative Per
Frequency | Percent | Valid Per cent cent
Valid 1 Always 201 52.8 52.8 52.8
2 Sometimes 148 38.8 38.8 91.6
3 Never 30 7.9 7.9 99.5
6 | don’t know 1 3 3 99.7
9 Missing 1 3 3 100.0
Total 381 100.0 100.0

The third group of questions focused on the respondents’ ethical attitudes towards
counterfeit products. The results showed that 71.9% of the respondents believed
that buying counterfeit products is an ethical act, because counterfeit products
provide people with limited income access to goods, software and books, while
only 27.3% of respondents believed that buying counterfeit products is an
unethical act. Oddly, 75.1% of the respondents believe that counterfeit products
infringe on the rights of companies, while 63.5% indicated that they personally
did not care about the companies’ losses because of counterfeiting, which shows
that a majority of the respondents do not see the intrusion on the rights of
companies because of counterfeit products as a personal issue for them to care
about. To the probable satisfaction of the IP scholar and IP reification opponent
Christopher May, the reification of IPRs in Jordan has a long way to go.

Although 27% of the respondents indicated that they would continue to buy
counterfeit products even if they could afford to buy the original, 49.3% indicated
that they felt uncomfortable when buying counterfeit products. It is worth noting
that 45.5% of the respondents did not believe that buying counterfeit products
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causes any harm to Muslim people, likely because the companies that produce the
original goods are located in the West.

3.5 Conclusion

Results indicate that piracy percentages are high and that religious beliefs, while not decisive
deterrents against IPRs infringement, are stronger deterrents than legal measures. Price is also
very important in consumers’ decision of whether to pirate or legally purchase IP-protected
products. Monetary rationalization was significant, and the results indicate a general indifference
to damages incurred by MNCs as a result of piracy, which can be interpreted as an indication of
the disregard of MNCs’ allegations that piracy is harmful to the local economy or that it is a form
of theft. Cultural and social backgrounds are found to be influential factors in consumers’
decision to buy counterfeit products, as a significant percentage do not view counterfeit products
as harmful to Muslim people.

While a majority of the respondents are aware of the economic cost of piracy to companies, a
strong majority is not sympathetic to those losses. Moral relativism is clearly involved in
respondents’ claim that they considered counterfeit products infringement yet did not care
personally about the issue. This is a strong indication that a majority of Jordanian youth do not
concern themselves much with counterfeiting notions, which the Jordanian IP laws have
embraced. This is clear from the fact that the majority of the respondents indicated that they
would continue to buy counterfeit products even if prohibited by state law.

The ethical attitude of consumers is important in addressing the purchase of counterfeit products
because it may complement legal actions against piracy. Legal actions alone are therefore
insufficient in confronting this problem, especially in developing countries like Jordan.

This questionnaire’s finding that most respondents would not follow their religious leader or
guide if that leader prohibited counterfeit products does not support the call made by some
scholars to concentrate efforts on the media to spread Muslim fatwas forbidden buying
counterfeit products.*® Further, the finding that the majority of the respondents would continue
to buy counterfeit products even if prohibited by state law, in addition to the apathy shown
toward the infringement of MNCs’ rights, indicates that more public awareness of IPRs will not
serve to stem the tide of consumers buying counterfeit products. Instead, following the finding
that a substantial percentage of software users would buy original software if they could afford to
do so, an alternate pricing model should be adopted by MNCs.

3.6 Limitations
Some limitations of this study are as follows:

1. First, statistical analysis can be used to provide evidence to support causal
relationships between constructs, but it cannot be used alone to infer causality.*!’

2. Second, full statistical analysis was not employed. The data could be further
mined for statistical inferences with a chi-square test, which tests a null
hypothesis stating that the frequency distribution of certain events observed in a
sample is consistent with a particular theoretical distribution. Therefore, one

116 Al-Fadhli, “The Ethical Dilemma of Software Piracy in Islamic Societies.”
17 joseph F. Hair et al., Multivariate Data Analysis, 6th ed. (Prentice Hall, 2005).
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venue for future research could be to employ such designs to test various null
hypotheses based on causal models of piracy.

Third, the statistical analysis was performed on data collected from
undergraduate students at eight colleges at one university. The sample was
statistically representative of the university’s populations, as it was a random
sample intended to ensure that each member of that population had an equal
probability of being selected. The sample, however, did not include members of
the society outside of the university, which may restrict the generalization of the
findings to larger populations.
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4. CHAPTER IV: AN OVERVIEW OF THE JORDANIAN LEGAL SYSTEM

The Jordanian legal system is based on a civil law approach. Stare Decisis — the legal principle
under which precedent plays a significant role in the creation of legal facts — is not well-defined
or a forceful element in the formulation of legal code or in the code’s interpretation by the courts,
as it is in the common law tradition.'*®. Consequently, courts of the same level are generally not
bound by one another’s rulings, and the rulings of the highest (Cassation) court are binding only
if issued en banc.'"

Under the colonial effects of Great Britain, elements of the common law were introduced to the
various legal areas, most notably the first Jordanian Commercial Code.’”® In the midst of all
those legal traditions that affected or influenced the Jordanian legal system, Islamic law’s most
notable impact was in the area of personal status, such as family affairs and inheritance. Islamic
law does not have any impact on IP laws in Jordan.

This chapter will highlight the foundations of the Jordanian legal system, and the judicial system
and its components. The laws governing IPRs and their various elements will then be discussed.

4.1 Foundations of the Jordanian Legal System
(@) Historic Roots of the Jordanian State

From the fourteenth century until the end of the First World War, greater Syria,
which consists of present-day Jordan, Lebanon, Syria, Palestine, and Israel, was
under the rule of the Ottoman Empire.”" After the end of the First World War,
the Ottoman Empire lost its political control over the region, partly because of a

8 |n the United States, which uses a common law system in its federal courts and most of its state courts,
the Ninth Circuit Court of Appeals has stated:

“Stare Decisis is the policy of the court to stand by precedent; the term is but an abbreviation of stare
decisis et quieta non movere — "to stand by and adhere to decisions and not disturb what is settled."
Consider the word "decisis.” The word means, literally and legally, the decision. Nor is the doctrine stare
dictis; it is not "to stand by or keep to what was said." Nor is the doctrine stare rationibus decidendi —
"to keep to the rationes decidendi of past cases." Rather, under the doctrine of stare decisis a case is
important only for what it decides — for the "what," not for the "why," and not for the "how." Insofar as
precedent is concerned, stare decisis is important only for the decision, for the detailed legal
consequence following a detailed set of facts.” United States Internal Revenue Serv. V. Osborne (In Re
Osborne) 76 F.3d 306 (9th Cir. 1996).

19 The issues of disseminating the holdings of the Cassation Court, and the introduction of modern
technology, including the posting of past and present holdings on a dedicated website for the court, are
among the most urgent, yet easily achievable, modernization requirements of the Jordanian legal system.

120 The first Companies Law in Jordan was enacted with British experts’ assistance in 1964 and reflected
many Common law ideas. More recently there is a clear effect of the Common law on procedural laws
and those dedicated to create alternative dispute settlement mechanisms.

121 See William L Cleveland, A History of the Modern Middle East, 2nd ed. (Westview Press, 1999). “For
the Arab people who have lived within the [Ottoman’s] domains, the dismemberment of the Ottoman
Empire marked more than just the end of a particular state; it also marked the end of a political, social,
and religious order that had shaped their patterns of public behavior for 400 years. Ottoman rule had
applied with differing degrees of intensity in various regions of the Arab provinces. That kind of
adaptability was the very essence of the Ottoman system: It governed directly the areas that could be
efficiently controlled and allowed a certain degree of latitude to chieftains and feudal amirs in more
remote locations.” Cleveland, A History of the Modern Middle East, at 157-158..
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revolution led by Hussein bin Ali, the Sharif of Mecca.'? The revolution was
supported by Britain to undermine the Ottoman Empire’s rule in Hejaz, the
western part of modern-day Saudi Arabia.® In return, the Sharif asked the
British for a pledge of financial and political support for his movement, with the
ultimate goal of establishing an independent Arab government in the Arabian
Peninsula and most parts of greater Syria."**

The revolt never fulfilled its ultimate goal of a pan-Arab state headed by the
Sharif. While Great Britain was promising the Sharif independence should he
continue to press his revolt against the Turks, Great Britain and France entered
into the 1916 Sykes-Picot agreement, dividing the region into political bodies
representing their respective spheres of influence.’”® Hence, Great Britain and
France assumed the Ottoman Empire’s control of the region. The current
geopolitical map of the Middle East was drawn as a result of this process and has
remained practically unchanged ever since.

One of the Sharif’s sons, Abdullah, headed the newly created political entity,
called Trans-Jordan.'® Trans-Jordan proclaimed its independence from the
British Crown on May 25, 1948, and was re-named the Hashemite Kingdom of
Jordan.'’

A modernization movement was created in the nineteenth century due in greater
degree to the contact between the Islamic world and the West.*?® Such movement
was initiated by two factors; the Ottoman government’s adoption of the French
Commercial and Penal Code and the establishment of a system of secular
courts.”®  The Majalla, a publication issued between 1869 and 1876,
encompassed the newly created Ottoman civil law, which was an amalgam of
French law and the Hanafi School of Islamic law.'*

(b) Classification and Branches of Law

1225ee Cleveland, A History of the Modern Middle East, at 148.. The Sharif of Mecca, was an honorary
title granted by the Ottoman Caliph to his representative in Arabia. Usually it was awarded to the head
of a family that claims to be a direct descendant of the Prophet Muhammad.

25ee Arthur Goldschmidt and Lawrence Davidson, A Concise History of the Middle East, 9th ed.
(Westview Press, 2009)..

124See Ibid., at 187. The roots for these conditions are in the controversial McMahon-Hussein letters,
exchanged between Hussein and the British high commissioner of Egypt and Sudan in 1915-1916.
Cleveland, A History of the Modern Middle East, at 149.

125 See Sykes-Picot Agreement, Avalon Project, available at “The Avalon Project: The Sykes-Picot
Agreement : 19167, April 20, 2010, http://avalon.law.yale.edu/20th_century/sykes.asp.

126 See Goldschmidt and Davidson, A Concise History of the Middle East, at 193-194., see also Cleveland,
A History of the Modern Middle East, at 157.

127 “No one expected this Emirate of Trans- Jordan to last long, but it did. While the rest of [greater Syria]
was seething with Jewish-Arab strife, Trans-Jordan became an oasis of tranquil politics and economic
development.” Goldschmidt and Davidson, A Concise History of the Middle East.

128 See Matthew Lippman, Sean McConville, and Mordechai Yerushalmi, Islamic Criminal Law and
Procedure: An Introduction (Praeger Publishers, 1988), at 100. “The first sectors affected by the
modernization movement were criminal and civil justice, the economy, and the military. In these fields
the deficiencies of traditional Islam were most apparent to modernists. The gap between new conditions

. and traditional law was unbridgeable, and thus the rulers opted for the Western approach.”

Ibid.
130 Noel J. Coulson, A History of Islamic Law (Edinburgh University Press, 1995), at 151-152.
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Below is a review of the major governing laws in Jordan.

(i)

(i)

(iii)

The Constitution

Enacted in 1952, the Jordanian constitution was a novelty in the Middle
East in its time because it explicitly granted rights to the citizens
(citizenship, property, assembly, travel, etc.) and instituted a
parliamentary monarchy.’! It has a clear delineation between the
executive, legislative and judicial branches, and a minimal role for the
monarch as the head of state, guardian of the constitution and enforcer of
the separation of powers.”** As mentioned earlier, and in line with the
accepted practice for Arab and Islamic nations, the constitution declares
Islam as the state religion and Arabic as its official language.**®

Criminal Code

The Criminal Code enacted in, and continuously amended since, 1960
addresses the basic concepts of criminal liability, crimes and sanctions.
The law outlines various elements for any crime and for criminal liability.
There can be neither a crime nor punishment unless specifically stated in
the code — Nulla crimen sine lege.*® For criminal liability, the code
requires an act — actus reus, which can be a commission or an omission,
and a guilty mind or intention — mens rea.

The code provides for three classes of crimes: felonies, misdemeanours
and offences. This classification rests on the type of punishment
associated with each crime. A felony is any crime punishable by more
than three years; a misdemeanour is punishable by one week to three
years in prison; and an offence is punishable by less than one week of
imprisonment or a fine. The procedural arm of the Criminal Code is the
Criminal Procedure Law, which organizes all issues related to procedures
before police, public prosecutors and courts.

The Civil Code

The Jordanian Civil Code was 22 years in the making, from February 4,
1952, when the initial draft was submitted to parliament, until the 1964
royal letter requesting the drafting of a “Civil Code based on Islamic law

3L3ordanian Constitution, 1952, art. 1.

132 parliamentary monarchy is a constitutional monarchy or limited monarchy is a form of government
established under a constitutional system, which acknowledges an elected or hereditary monarch as head
of state, as opposed to an absolute monarchy, where the monarch is not bound by a constitution and is
the sole source of political power. Most constitutional monarchies take on a parliamentary form, like the
United Kingdom, Canada, Japan and Malaysia where the monarch may be regarded as the head of state
but the prime minister, whose power derives directly or indirectly from elections, is head of government.

133 Jordanian Constitution, art.2.

34 Jordanian Penal Code, 1960, art.3. stated that courts should not impose any sanction unless the law
stated that sanction.
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and broad enough to govern the various areas of daily life”, culminating
in the Code’s actual enactment in 1976."%

The Civil Code contains rules, which mainly organize private financial
relations, and types of rights — personal rights that include, inter alia,
contracts and injurious acts, and real rights like property rights. It also
organizes contracts.”® The Civil Code is the primary source for all
private laws in Jordan, and its clauses are binding when a private law
does not address a specific point that is addressed by the Code.

(iv)  Commercial Laws

Commercial laws in Jordan encompass several laws and legislations all
revolving around the same concept of organizing the commercial sector.
The most important commercial laws in Jordan are the Trade Law,
Companies Law, Banking Law, Securities Law, and Trading in Foreign
Exchanges Law. The Civil Code has rules to be applied in commercial
cases, particularly in the interpretation of contracts; however, as stated
earlier, such rules are of a general nature and are pre-empted by any
specific laws where applicable.”” Trade Law, being the oldest of the
group, reflects a more traditional perspective of commerce. The other
legislations are more modern, as they were either promulgated or updated
after Jordan’s accession to the WTO in 2000."*® They also reflect the
constant evolution of the legal framework of doing business in Jordan,
and in that sense share the features of evolution and development with IP
laws in Jordan.

4.2 The Legislative Process

Jordan’s legislative branch is represented by the Parliament, to which legislative authority is
vested by the Constitution.”® The Parliament consists of two chambers, often referred to as the
upper and lower houses. The lower house of Parliament, also referred to as the House of
Representatives, consists of elected members whose term is for four years. The upper house of
Parliament, also known as the Senate. There are twice as many seats in the House of
Represirgtatives as in the Senate, and the Senate seats are appointed by the King for two year
terms..

135 Royal letter to then Prime Minister of Jordan Hussein Bin Naser, dated April 1964. The committee that
delivered the law in January 5, 1976 stated that is based its work on four resources 1) Islamic
jurisprudence in all its schools, 2) effective Jordanian legal code, 3) draft Civil Code law presented by
the upper house of parliament, 4) all modern legislations, which are based on Islamic law.

136 The Jordanian Civil Code recognized the freedom of contractors in establishing any legitimate contracts.

537 The general rule is that all the articles of the Civil Law can be applied on commercial cases provided
they are consistent with the basic principles of the Law of Commerce.

138 The most recent of the commercial laws is the Trading in Foreign Exchanges Law No.50, 2008., which
came into effect as a result of the increased sophistication of dealers and middlemen attempting to
market and promote investments in foreign exchanges. As it became clear that a substantive portion of
those investment opportunities were nothing more than Ponzi schemes, the law was enacted in late 2008
in an attempt to regulate an area that was as of that time unregulated.

139 Jordanian Constitution, art.24.

0 1bid., arts.62 and 63.
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In addition to laws, which can be passed only through the Parliament, Jordan also has other types
of regulative documents, including Systems, which are promulgated by the council of ministers,
and Regulations, which are promulgated by a minister and impact only that specific ministry.
This hierarchy is further illustrated in Table 4.1, below. Any legislation proposed to the
Parliament must be approved by both houses and then ratified by the King.
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Table (4.1) The Hierarchy of the Jordanian Requlative Documents

The Constitution

The law of the land and the foundation upon which all other legislations must be based and
with which they must conform.

Laws

Enacted exclusively by the Parliament based on drafts from the government, members of the
House of Representatives, or the Senate. Provisional laws can be passed by the government
but must be confirmed by Parliament once reconvened. Must be in compliance with the
Constitution.

Systems

Enacted by the Council of Ministers to clarify, augment, or execute a law or portions thereof.
Can be mandated sometimes by the law itself, which can request that one or several clauses
be further detailed by a system to be issued by the government. Must comply with the text of
the law they are meant to clarify, augment, or execute, as well as with the Constitution.

Regulations

Are issued by the Minister or by a senior official of the ministry who is empowered by the
Minister. Enforceable only on the executive agency for which they were issued and must
comply with relevant systems and laws, as well as with the Constitution.
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4.3 The Judicial System

Civil and criminal conflicts in Jordan can be legally resolved through the court system or through
arbitration. Courts consist of several tiers with laws outlining the duties and responsibilities of
each tier, as well as the limits of their jurisdiction.**" This multi-tier system applies to the three
types of courts in Jordan, namely regular, religious, and special courts.’* Table (4.2) illustrates
the three types of courts and their different tiers, along with a brief description of each. Of
special importance to IP conflicts and disputes is Jordan’s Supreme Administrative Court.*®

(a) Regular Courts

These courts handle commercial, civil, and criminal cases. Regular Courts are
classified into three different types: courts of first review, the Court of Appeals
and the Court of Cassation.

0] Courts of First Review

There are two types of courts within this category: the Small Claims
Court and courts of First Instance. Small Claims Courts have jurisdiction
over in which the claim is for less than 7000 Jordanian Dinars (JD)*** and
criminal cases in which the penalty does not exceed two years the
imprisonment.** Verdicts from Small Claim Courts can be appealed to
courts of First Instance if their value is less than JD 1000 or if the penalty
is less than three months’ imprisonment. Original jurisdiction is vested in
the courts of First Instance over all cases, but jurisdiction for Small
Claims Courts is carved out and specifically provided for in the law
creating First Instance Courts.™*

(i) Courts of Appeal

11 Article 27 of the constitution vests the judicial authority in the courts and authorizes them to issue
verdicts in the name of the King. Article 100 of the constitution states that the way and manner that all
types of courts are to set up will be outlined in a special law, which must include the formation of a
Supreme Court. It is not clear if the term ‘supreme court” as used in the constitution is meant to be the
Supreme Administrative Court in the format currently exists as a review of administrative law, or the
creation of the Cassation court.

142 Article 99 of the constitution authorizes the creation of three types of courts: 1) regular, 2) religious, and
3) special. Article 110 of the constitution stated that special courts would be organized based on laws to
be passed for that purpose.

3 The Supreme Administrative Court’s jurisdiction over final copyright, trademark, and patent
administrative decisions is based on article 9(9) of the Supreme Administrative Court Law No.12, 1992,
giving the court jurisdiction over the appeal of final administrative decisions issued by governmental
agencies. The origins of the Supreme Administrative Court are in Article 100 of the constitution, which
calls for the creation of the courts and specifically mentions a “Supreme Court” by name. Pursuant to
that constitutional mandate, the first law organizing courts was issued in 1952 — Courts Formation Law
No. 26, 1952. It, however, did not include a designation for a Supreme Court. This constitutional
oversight was rectified when the Cassation Court exercised its role as a final arbiter for judicial opinions
in its capacity as a Cassation Court, and for administrative opinions in its capacity as a Supreme
Administrative Court.  This dual-hat anomaly continued till the enactment of the Supreme
Administrative Court Law No.12., which created a separate court named the Supreme Administrative
Court to be formed.

144 $1.3=1JD.

14> Small Claims Courts Law No.15, 1952, arts 3 and 5, as amended in 2008.

14 Courts Formation Law No.17, 2001, art. 3 as amended in 2008.
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(iii)

There are three Courts of Appeal in Jordan, located in the cities of
Amman, Irbid, and Ma’an. They have appellate jurisdiction over certain
decisions by Small Claims Courts, all decisions by the courts of First
Instance.™” An appellate panel usually consists of three judges, whereas
First Instance and Small Claims Courts consist of one judge (or two in
some criminal cases).**® Evidence Law governs the type of evidence that
may E)fg used before the courts as well as the method by which it can be
used.

Cassation Court

This is the highest non-administrative court in Jordan. It usually sits in
panels of five judges, but it can sit in panels of eight judges to review
novel legal points, to review decisions that represent a split between the
courts of appeal.”™ Monetary thresholds also govern the appellate
process; cases not exceeding JD 10,000 in value require written
permission from the Cassation Court to file an appeal. If this written
permission is denied, cases are deemed settled and decided by the
Appellate Court that last reviewed them. This makes Appellate Courts
the final arbiter in IP cases if valued at less than JD 10,000 and denied
written permission by the Cassation Court.

Y 1bid., art. 8.
18 1bid. art. 7.

49 Evidence Law No. 30, 1952.
159 Small Claims Courts Law No.15, art. 9 as amended in 2008.
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Table (4.2): Courts in Jordan

Specialized Courts
Have jurisdiction over issues

specifically outlined in the laws
creating them. Have the narrowest
jurisdiction of all types of courts.

Regular Courts
Have general jurisdiction over all

civil, commercial and criminal
cases.

Religious Courts
Have jurisdiction over issues related

to personal status such as marriage,
divorce and inheritance.

Supreme Administrative Court

Court of Cassation

Primarily reviews final procedural
and administrative rules issued by
the various governmental agencies.
Is the final arbiter for administrative
law.

The country’s highest court for all
non-administrative law issues.
Reviews appeals from all lower
courts as the jurisdictional rules
allow. Automatically reviews
certain criminal rulings, regardless
of whether an appeal is filed, if the
penalty is more than ten years
imprisonment or capital
punishment.

Various Appellate Courts

- Court of Appeals for the Customs
Department: Receives appeals from
the Customs Court of First Instance.
Its decisions may be appealed to the
Court of Cassation.

- Court Appeals for the Tax
Department Receives appeals by
and against the department of
income tax in income tax issues. Its
decisions may be appealed to the
Court of Cassation

- State Security Court: Deals with
issues related to terrorism, threats to
security and narcotics trafficking.
Its decisions may be appealed to the
Court of Cassation.

Courts of First Review

Include the courts of First Instance
as well as the Small Claims Courts.
Have jurisdiction over commercial,
civil and criminal cases. Municipal
Courts: Deal mainly with traffic
violations.
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(b) Avrbitration and other Alternative Methods of Dispute Resolution

The first Arbitration law was enacted in 1952 and amended in 2001."" To further
facilitate the proceedings of trials and to maximize settlement possibility, the
Civil Procedure Law was amended to create a Case Management position to be
held by a judge within the lower courts. The Case Management judge is charged
with ensuring speedy legal notice to the parties, completeness of the docket, and
(failing settlement) transferring the complete docket to the assigned trial judge.**

4.4 IPRs under Jordanian Laws

The notion of what constitutes a “right” under Jordanian law is delineated by the Civil Code,
which allows for three types of rights: personal, material and incorporeal.™®® The Code defines a
personal right as a legal bond between a debtor and a creditor.™™ That bond must relate to
transferring a material right, executing an act or abstaining from one. The reference to abstinence
from certain acts as one of the components of personal rights refers to injurious acts, or torts.™

A material right, which can be original or subsidiary, is the direct authority given by the law to an
individual.**® An original material right arises out of legal, direct, physical control over personal
or real property. A subsidiary material right is one that is derived from an original right**’ (e.g., a
building owner’s secondary material right to collect rent arises out of the original material right
of ownership).

The Civil Code defines incorporeal rights as those rights exercised over intangible or non-
material things.™®® IPRs including copyrights, patents, and trademarks, are explicitly mentioned
as examples of incorporeal rights.

Overall, there are twelve laws regulating aspects of IP under Jordanian law.*® The Civil Code
laid the theoretical foundation for IPRs by incorporating them within incorporeal rights.™

@) Patents

The first Jordanian Patent law was enacted in 1953.° A new Patent law
extending the protection period to 20 years was enacted in 1999, incorporating

' Arbitration Law No. 31, 2001.

152 Civil Procedure Law No. 24, 1998, as amended by law No. 16 (2006).

'3 Civil Code No. 43, 1976, art. 67.

> bid., art. 68.

155 Anis Al-Qasem, “The Injurious Acts under the Jordanian Civil Code,” Arab Law Quarterly 4, no. 3
(August 1989): 183-198.

1% Civil Code No. 43, art. 69.

" 1bid., arts. 69 and 70.

8 Ipid., art. 71(1).

9 1bid., art. 71(2).

180" Copyright Law No.22; Patent Law No.32; Trademarks Law No0.33. Servicemarks Law No. 19,
1953.Industrial Forms and Drawings Law No. 14. Integrated Circuits Law No. 10. Geographical
Indications Law No.8. Unfair Competition and Trade Secrets Law No. 15. New Plant Varieties Law No.
24; Instructions for Border Points Regarding the Protection of Intellectual Property No.7; E-
Transactions Law No.85; Competition Law No.49; National Products Protection Law No.50.

161 1t also laid down the rules governing civil liability and contracts.

192 patent Law No. 22, 1953.
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TRIPS-consistent standards into its language.™®® The 1999 law clarified the
criteria for awarding a patent, areas outside patentability domain, and the rights
and obligations of a patent holder. It also outlined some specific sanctions that
can be requested by a patent holder in case of a patent infringement. The law was
amended in 2001 and 2007 to reflect ever-evolving concepts and to synchronize it
with Jordan’s obligations and international best practices. It puts forth
patentability conditions that include novelty, non-disclosure to the public, non-
obviousness, and industrial utility.*®*

The first patentability requirement, novelty, is set forth in article 3(a). It
represents a codification of the doctrine of anticipation (i.e., whether a claim is
anticipated if each and every element in it was shown, described, organized, and
functioned in substantially the same way as in prior art).’® Essentially, article
3(a) requires the applicant for the patent to demonstrate that the invention is new
and is different from prior art in the sense that they are not identical. It has yet to
be tested in a court of law, as there have not yet been any cases addressing it."®

Claim analysis and determination of obviousness, which are key aspects of patent
prosecution and litigation, are non-existent because Jordan lacks a developed
patent prosecution mechanism/apparatus.’® A clear sign of the embryonic stage
of development of patent prosecution in Jordan is that legally it is the patentee’s
responsibility to assure patentability,'®® whereas this would be the responsibility
of the governmental agent in charge of issuing the patent (i.e. the Patent
Registrar) in a developed patent prosecution system.

Non-obviousness, set forth in article 3(b) of the Patent Law, requires the
applicant to show that the invention is not trivial. In order to determine whether
an invention is trivial it is necessary to investigate whether any prior art contains
the exact same elements, or whether a number of sources would combine to
produce the claimed invention.'®® A patentable invention is required to have non-
obvious differences from prior art; in other words, it is necessary that a person
with ordinary skill would not have thought the subject matter of the invention to
be obvious at the time the invention was made.'” This makes this area of
examination highly factual and technical. There is also a very strong element of
subjectivness in this test, and combining fact-based examination with a deep
technical knowledge of the subject area is key for its fair and balanced
application.'™

163 patent Law No.32.

184 1bid., art.3.

1% Ibid., sec. 3(a).
186 patent Law No.32.

187 |ina Haddad,

“Interview”, July 31, 2011; Zain Alawamleh, “Interview”, August 2, 2011.

168 patent Law No.32, art. 16.

199 1bid. art. 3(b).
70 1bid. art. 3(b).

1 T .J. Chiang, “Cost-Benefit Approach to Patent Obviousness, A,” . John’s L. Rev. 82 (2008): 39; M.
Astorino, “Obviously Troublesome: How High Should the Standard Be for Obtaining a Patent,” J. Pat.
& Trademark Off. Soc’y 89 (2007): 239; G.N. Mandel, “Patently Non-Obvious: Empirical
Demonstration That the Hindsight Bias Renders Patent Decisions Irrational,” Ohio St. LJ 67 (2006):

1391.
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Technical knowledge in the invention’s subject area is key because it allows the
examiner to differentiate between the prior art and the proposed claims, to assess
what level is considered ordinary skill in the field, and to determine what would
be considered obvious based on that level of ordinary skill."’?> A combination of
all of the above is the only guarantee that the examiner will be able to produce
reasonable and objective evidence of obviousness or non-obviousness. It is the
level of technical expertise in the patent’s subject area that allows a seemingly
purely subjective test to be made objectively.'”

The third patentability requirement, industrial utility, is set forth in article 3(c). It
requires the patentee to demonstrate that the claimed invention is “useful” for
some purpose.’’ 1t is not clear whether this statement of utility has to be made
explicitly or implicitly. Typically, for a claimed invention to violate the utility
requirement it must be incapable of achieving a useful result, which could occur
if the inventor fails to disclose enough information to convince an examiner of
the cl?YiSmed invention’s utility or makes a demonstrably non-credible utility
claim.

Nondisclosure is not a strict requirement. Disclosure occurring up to 12 months
prior to the filing date is tolerated, as long as it is either made by the inventor or
erroneously or maliciously made by others.'® Although the law grants the right
to a patent to the inventor or his or her successor(s) and allows joint ownership in
the case of joint efforts, it is clearly a first-to-file system, and priority can be
established either by directly filing with the Jordanian patent office or by proving
that a patent was filed with a foreign patent office within the past 12 months.*”’

The patent protections provided under the law are twofold. If the subject of the
patent is a product, the holder is granted the right to exclude others from making
that product.’™ If the subject of the patent is a method, the holder is granted the
right to exclude others from utilizing that method.*”® This exclusionary power is
in line with the classical protections granted to patent holders under Western
laws, especially the United States patent code. The Jordanian law also grants the
right to use a patent without a license for purposes of research and development;
however, the law does not specify whether such a purpose is insufficient if there
is a commercial objective in mind, nor is any case law available to illuminate that
point.® The law also gives the Minister of Industry and Trade the right to issue
a compulsory license in the following four situations:*®*

172 Astorino, “Obviously Troublesome.”

173 |pid.; Chiang, “Cost-Benefit Approach to Patent Obviousness, A.”

174 patent Law No.32 art. 3(c).

5 N. Machin, “Prospective Utility: A New Interpretation of the Utility Requirement of Section 101 of the
Patent Act,” Cal L. Rev. 87 (1999): 421. A perpetual motion machine is a classic and often cited
example.

178 patent Law No0.32, art. 3(a)(2).

Y7 1bid., art. 10(a)(1).

'8 Ibid. art. 21.

' Ipid., art. 21.

0 Ipid. art. 22.

181 Ipid., art. 22. According to the TRIPS Agreement, foreign patentees are not obliged to provide their
patents locally, thus, compulsory licenses could have a limited application. Article 31 of the TRIPS
Agreement permits compulsory license if the patentee refuses to authorize the use of the invention on
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1. For national security purposes,

2. If the patent is not exercised or is not sufficiently exercised by the patent
holder within three years of the patent issuance or four years from the
date of filing,

3. If a court of law decides the patent is being used in a way that restricts

competition, or

4, if the compulsory license will be used to export the subject of the patent
to disease-plagued regions to fulfil Jordan’s obligations under the World
Trade Organization.

The language is broad enough to create a compulsory license when the state
deems it necessary, yet narrow enough to protect the patent holder from
haphazard governmental decision making. To add a layer of judicial supervision,
the minister’s decision is not absolute and is subject to review by the Supreme
Administrative Court.*®

A summary of the main elements of the protections provided under the Jordanian
Patent law is illustrated in Table (4.3) below.

reasonable commercial terms. In other words, a compulsory license shall be allowed only when
negotiating a license on fair commercial terms has failed.

182 1hid., art. 26.
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Table (4.3): Patent Protections

Element When Element is Effective | Components of the Element

Pre-award Prior to issuance of a patent | Temporary protection can be granted to an

Protection item that can be patentable in Jordan, for
the purpose of protecting the item during
an exhibition. Temporary protection
license is granted, officially registered, and
is valid for 6 months from the start date of
the exhibition.*®

Criminal After granting the patent Jail terms and/or monetary fines are

Penalties imposed for:

1. Replicating a patented invention for
commercial or industrial purposes.

2. Selling, offering for sale or importing
products patented in Jordan.

3. Labelling or documentation for a
product that leads the public to believe that
a patent was issued for the product.

Injunctive Relief

In case of an infringement
civil or criminal action

If the patent holder provides a bank
guarantee, he or she can ask a court for:

1. An injunctive order to stop the allegedly
infringing activity.

2. Precautionary seizure of the allegedly
infringing products.

3. Preservation of all evidence related to
the alleged infringement.

Foreign Patents
Registration

Upon approval by the patent
Registrar at the MolT

The holder(s) of the foreign patent can file
for a Jordanian patent. If the Jordanian
patent is granted, the holder has all the
rights and responsibilities of a Jordanian
patent.

183 patent Law Regulations No. 97, 2001.
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To summarize the discussion on Jordanian patent law, the table below provides a brief
characterization of other laws related to patentable subject matter, including the Industrial Forms
and Drawings Law No. 14 (2000), the Integrated Circuits Law No. 10 (2000), the Geographical
Indications Law No. 8 (2000), the Unfair Competition and Trade Secrets Law No. 15 (2000), and
New Plant Varieties Law No. 24 (2000).
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Table (4.4) Other Patentable Subject Matter Laws

Law

Elements

Industrial Forms &
Drawings Law No.
14 (2000)

Provides protection for designs and models related to the aesthetic
appearance of a product, which are registered at the Ministry of
Industry and Trade.

Requires novelty, non-disclosure, and a purely aesthetic function
for registration.

Period of protection is 15 years from the date the application is
filed.

Provided the registration holder provides a bank guarantee, he or
she can ask a court for:

- An injunctive order to stop the allegedly infringing activity.
-Precautionary seizure of the allegedly infringing products.

- Preservation of all evidence related to the alleged infringement.

Integrated Circuits
Law No 10 (2000)

Provides protection for three-dimensional designs of integrated
circuits registered in the Integrated Circuits Register at the Ministry
of Industry and Trade.

Requires novelty and non-obviousness for registration.

Provides for an R&D use exception.

Grants protection from the date a request for registration is filed.
The duration of protection after registration is 10 years from the
date of first use anywhere in the world, but the total period of
protection cannot exceed 15 years.

Provides for compulsory licensing for national security reasons,
pubic non-commercial use, or to counter an emergency. The
registration holder is entitled to fair compensation, and can
challenge the compulsory license before the Supreme
Administrative Court.

Right holder can ask a court for:

-An injunctive order to stop the allegedly infringing activity.
-Precautionary seizure of the allegedly infringing products.

- Preservation of all evidence related to the alleged infringement.

New Plant
Varieties Law No.
24 (2000)

Provides protection for plant varieties registered in the New Plant
Varieties Register at the Ministry of Agriculture.

Requires the plant variety to be novel, non-disclosed, distinguished,
homogenous, and stable.
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(b)

Copyright

Prior to the copyright law enacted in 1992,'®* Jordan used the Ottoman-era
copyright law, and the Supreme Administrative Court confirmed such usage in
opinions.’™® In cooperation with the World Intellectual Property Organization
(WIPO), Jordan amended the law twice, in 1998 and 1999, to bring it in line with
the requirements of accession to the World Trade Organization.’®® One of the
most significant changes made in these amendments was the automatic grant of
copyright protection to any published work, whether or not it was registered with
the Jordanian National Library.™’

Currently the Copyright Law provides protection to the following works: %

1. Any written documents

2. Any verbally delivered words like sermons, lectures, and speeches

3. Any theatrical productions, including musicals and mime acts

4. Any musical productions, whether accompanied by words or not

5. Any cinematic, audio-visual, or broadcasted productions

6. Paintings, photography, carvings, sculptures, and architectural and

ornamental works

7. Maps, designs, blueprints, and 3-D models, including those related to
geography

8. Computer programs in any programming language

9. Titles, except those which have other common usages

10. Compilations of any sort

Moral rights granted exclusively to the author include the right to:*®

1. Be identified as the author on all produced copies.

2. Modify the work in any form.

3. Prevent any change to the work.

4, Remove the work from circulation altogether, provided equitable

restitution is made to the entities that would otherwise have financial
rights to the work.

184 Copyright Law No0.22.

185 Opinion No. 76/81 (n.d.).

18 Amending Laws No. 14 (1998) and No. 29 (1999).

187 Copyright Law No.22, art. 45. The National Library (NL) is the governmental agency in charge of
registering copyrightable material.

188 bid., art. 3.

189 1bid., art. 8.
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The financial rights granted to the author under the law clearly identify areas of
exploitation that are exclusively within the author’s purview, which include the

right to:
1.

190

Duplicate and reproduce the work in any form, including photographic,
cinematic, or digital reproduction.

Translate the work to any other language, quote it, or produce it
musically.

Lease or rent copies of the work to the public.

Distribute the work, give permission for copying it, or any other form of
action that would otherwise create ownership rights in copies of the work.

Import the work.

Offer the work in a public form such as reading, projection, acting, audio-
visual broadcasting, or any other form.

The law also grants licenses for the unauthorized use of the work (e.g., translation
of the work with official approval from the Minister of Culture), provides for
financial compensation to the copyright holder, and limits the use of the

translated work to educational or research-related activities.

191

The duration of protection granted under the law varies with the type of work
protected, as illustrated by table 4.5 below.

1% |pid., art. 9..
¥ 1bid., art. 45..
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Table (4.5): Copyright Protection Periods®

Type of Work Duration of Protection
Audio Performance 50 years
Audio Producers 50 years
Audio Broadcasters 20 years

Author’s Financial Rights

Duration of author’s life plus 50 years after
death of all authors

Cinematic and TV works, works authored
under a pseudonym, and works not authored by
individuals

50 years from the year of publication

Applied Arts (paintings, manuscripts, sculptors,
photos, architectural, topographical, or
geographical maps, computer programs)

25 years from the year of completion

Author’s Moral Rights

Not specifically mentioned in the law, but a
Cassation Court decision stated these rights
continue with the heirs after the author’s death,
presumably for the duration of the financial
rights'®®

192 1bid.
193 Opinion No. 2003/2648 (n.d.).
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(©)

While the law is notable for providing universal protection without a requirement
for registering the work with the National Library, it does mandate such
registration for works published in Jordan and/or by a Jordanian author,*** with
failure to register resulting in a monetary fine."® Jordanian publishers are also
required to file a bi-annual report with the National Library of all titles published
during that six-month period.™®

The mandatory registration requirement before distribution gives the National
Library implicit authority to exercise a pocket veto over any work should the
author decline to register it. Article 38 extends that authority to any work
published or distributed in Jordan even if the author is not Jordanian.™" The
overall effect is the limitation of the right to legally distribute foreign works in
Jordan without a National Library registration number.

Trademarks

Trademarks occupy a significant place in the Jordanian IP jurisprudence because
the trademark law was created in 1952. it has since been amended several
times™®®

Along with the 1952 trademark legislation, regulations were enacted that outlined
in considerable detail the mechanism and process by which a trademark can be
registered as well as how a registration can be renewed, disputed, amended, or
revoked." The law and the regulations give the office of the Trademark
Registrar the responsibility to perform those tasks.”® Disputes with the
Registrar’s decision can be appealed to the Jordanian Supreme Administrative
Court.? A more recent addition to the panoply of trademark-related laws is the
Trade Names Law of 2006, which covers the actual names used with goods and
services.?”? Similar to trademarks, the law for Trade Names creates a Registrar at
the Ministry of Industry and Trade and gives that office the duty of approving and
officially recording Trade Names. Decisions by the Trade Names Registrar can
be appealed to the Supreme Administrative Court.?®

In the interpretation of the trademark law, the courts established certain tests for
examining whether a common, non-distinguishing mark can be registered. The
trademark law explains that a mark can be registered if it has a distinguishing
feature (e.g., a name, letter, number, shape, colour, etc.) such that the feature can
distinguish the goods or services from those provided by others.®* The Supreme

194 Copyright Law No.22, arts. 38-41.
1% Ipid., arts. 38-41..
19 Ipid., arts. 38-41.

7 1bid. art. 38.

1% Trademarks Law No.33.
9 Trademarks Regulations No. 1, 1952.
20 Trademarks Law No.33.

21 1hid.

22 Tradenames Law No. 9, 2006.

203 1hid.

2% Trademarks Law No.33. Avrticle 8 of the law also lists several features that would render a mark non-
registrable, including:
Marks similar to monarchy, governmental, official, religious, foreign and international symbols, slogans

and flags.
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Administrative Court held that if a suggested mark was common and used by
many people, then it lacked distinct associative value and could not be
registered.”®

Another area where the courts helped clarify the legislative text was in the area of
defining “similarity” as a condition for registration. The court asked the
Registrar of Trademarks to consider the:*%

1. General idea of the mark

2. General features of the mark as more important that its detailed parts

3. Kind of goods for which the mark is intended

4, Possibility that the consumer will not carefully examine the mark and

compare it to other similar marks to establish their distinctiveness

5. Possibility of visual or auditory confusion between the mark being
examined and other similar marks.

The courts’ have upheld the Registrar’s refusal to register marks which
contravened public order,”®" promoted unfair competition and confused the
public,?® or were similar or identical to registered marks.?*?*°

The law only protects marks registered in Jordan, but it does provide for some
protection to non-registered foreign trademarks by denying registration in Jordan
for the same type of goods or services by someone other than the holder of the

Marks containing any word or number which may cause the public that the goods enjoy a privileged
position with an entity, which it does not have actually, or because these words and numbers are used in
trade to distinguish that kind of goods from other similar kinds.

Marks containing a person or entity’s name or image without the consent of that person or entity.

Marks that contravene public order and public morals and confuse the public or encourage unfair
competition.

Marks which are identical or very similar to other registered marks such that it might confuse the public.

205 Opinion No. 6/53 (n.d.).

206 Opinion No. 108/65 (n.d.).

27 Opinion No. 87/72 (n.d.).Opinion No. 6/53.

208 Opinion No. 163/84 (n.d.).

2% Opinion No, 128/88 (n.d.).

219 Byt the court’s refusal to link a trademark to the distinctiveness of the good or service for the sake of
avoiding confusion in the mind of the public, led it sometimes to issue opinions that came across as
parochial, and lack the broad economic understanding of the value of the mark as property, albeit an
intangible one. This was clear in the courts’ decision to waive the criteria for similarity (listed above)
for pharmaceutical products. The court’s rational was that the dispensing of pharmaceuticals is the
purview of physicians and pharmacists who are not likely to confuse pharmaceutical products even if
they have similar trademarks or trade names. It is important to note, though, that this opinion of the court
predates the accession of Jordan to the World Trade Organization, and the subsequent IP rights
obligations that were part of that accession, including the protection of foreign trademarks. It also
predates the amendment of the trademark law, which prohibited the registration of a foreign-registered
trademark in Jordan for a similar product, by other than the owner of the foreign trademark. It is
expected, therefore, that should the court revisits this issue again that the distinctiveness and non-
similarity criteria will be applied.
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foreign mark.?* In the case of famous foreign trademarks, the law denies

registration for all goods or services, even if not of the same type as the famous
mark.?®  Famous marks do not need to prove that their foreign registration
predates the registration requirement in Jordan by someone other than the famous
mark owner, and can, therefore, obtain registration in Jordan even if their
application is contested by a similar non-registered mark in Jordan.”* The law
considers the letter of registration of a trademark to be prima facie proof that the
holder of the letter is the owner of the mark, unless evidence to the contrary can
be presented, thus shifting the burden of proof to the person challenging the
registration.”*  The table below outlines the main steps for trademark
registration.

21 Trademarks Law No.33.

22 1hid., art. 8.
213 1hid.
214 |pid., art. 28.
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Table (4.6):

Trademark Prosecution and Appeal

Step

Procedure

Appeal

Application215

File a written request with the
Registrar of trademarks at the
Ministry of Industry and Trade.
Acceptance of the filed application
does not mean the trademark
registration is approved.

Application
Prosecution®*®

Registrar can accept the application,
accept  the  application  with
modifications, or deny registration.
Acceptance of the trademark must
include the clear delineation of any
restrictions or conditions of use
associated with the acceptance.

Applicant can appeal Registrar’s final
decision to the Supreme Court, but the
law does not set a time for filing the
appeal.

Opposition217

Opposition to the registration of a
trademark can be filed within 90 days
of the registration’s announcement.*®
The Registrar resolves the opposition
after soliciting responses from the
holder of the registration and
allowing the entity opposing the
registration to respond accordingly.

e The Registrar’s resolution of
the opposition can be
appealed to the Supreme
Administrative Court within
20 days.

e Points other than those
presented to the Registrar
cannot be presented to the
court without the court’s
permission.

Post-registration

Trademark is registered for 10-year
intervals, which can be renewed
indefinitely.

If the owner of the trademark does
not request its renewal then it expires
within 1 year of the end of the ten
years for which it was originally
registered.  Others can register an
expired trademark.

Requests can be filed to remove the
registration of trademarks not used
for 3 consecutive years.

Owner can amend a registered
trademark if the Registrar approves.

Registrar’s decision to remove a
trademark can be appealed to the
Supreme Administrative Court.

Rights of
Trademark

Exclude others from using the

215 1bid., art. 11.
218 1hid., art. 13.
A7 bid., art. 14.

28 The Supreme Administrative Court had a role in expounding on who has standing to file a trademark
opposition claim by decreeing that such a claim can be filed by any person, even if that person does not
have a direct economic interest in the trademark. The court’s rational was based on the indirect
economic interest all citizens have to prevent confusion between brands, and to promote the
distinctiveness of high-quality trademarks.
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Holder registered trademark.

o Exclude others from using an un-
registered famous trademark for the
same products.
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Jordanian trademark law also recognizes collective registration, which allows the
Registrar to grant a registration for a single trademark to one or more entities or
individuals at the same time if they were using the trademark for the same
services or products; the Registrar can impose any conditions it sees fit to
guarantee equitable use of the trademark by all.?° The Registrar’s decision on
this issue can be appealed to the Supreme Administrative Court within 30 days.?*

The law provides for civil and criminal remedies and outlines several punishable
violations, including counterfeiting a registered trademark, illegal use of a
registered trademark, and knowingly selling goods with a counterfeit registered
trademark.?**

The owner of a registered trademark can file a civil or a criminal case against the
alleged infringer(s), and, subject to the provision of a financial bond, can ask the
court for injunctive relief, including a cease and desist order against the infringer,
the placing of all goods under protective custody, and/or the safeguarding of any
related evidence.?? If the injunctive relief is granted, the moving party must file
a lawsuit against the alleged infringer within eight days from the date of its
approval.?® Failure to file a lawsuit within the eight-day window results in the
automatic termination of the injunctive relief measures instituted by the court,
thus allowing the accused party to claim equitable compensation for damages
caused by the terminated injunctive relief.?*

The trademark law allows for a trademark to be transferred or sold in conjunction
with or separately from the entity that holds it.”®> Alternatively, the Registrar
can, without affecting the corporate registration of the trademark holder, cancel a
registration if it is not used or if the registration process was found to contain
violations of the necessary requirements.”?

(d) The Protection of New Plant Varieties Law

This law is the result of the accession to the World Trade Organization, which
required a specific law that gives clear and comprehensive protections to this area
of technology.?’ The Ministry of Agriculture is the entity charged with
maintaining a public register of the protected plant varieties, which can only
include “varieties” of plants, which occupy the lowest ring in plant taxonomy.?*
The law, therefore, does not protect any element of plant taxonomy other than a
variety, which the law defines as a plant group with specific and reproductively

219 Trademarks Law No.33, art. 18.

220 |hid.

221 |bid., art. 37.

222 |hid.

223 |bid.

24 The Court of Cassation in Opinion No. 72/56 (n.d.). opined that for a criminal prosecution against a
trademark infringer to move forward, the trademark should be registered and it should be used on the
same type of goods associated with the registered trademark. The court effectively added an extra
dimension to the requirements of the trademark criminal or civil claim.

2% Trademarks Law N0.33, art. 19.

2% Ibid. art. 19.

227 New Plant Varieties Law No. 24.

228 The law follows the accepted plant taxonomy of group, rank, family, genus, species, and variety.
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stable genetic characteristics distinguishing it from other plant groups.?® The
main features of the law are outlined in the table below.

229 New Plant Varieties Law No. 24.
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Table (4.7): Elements of the Protection of New Plant Varieties Law

Action

Requirement

Notes

Registration230

o A new variety not sold for more
than one year inside Jordan or
four years outside Jordan prior to
the date of filing.

o An uncommon variety that clearly
differs from any other known
variety.  (Any filing for any
variety, inside or outside Jordan,
makes it a common variety as of
the date of filing, if a registration
is eventually given.)

o A variety whose main
characteristics are homogenous.

o A variety whose main
characteristics are stable

throughout repeated reproduction
and breeding.

e The right to register belongs
to the breeder(s) or to the
employer if the work was
done as part of an
employment or contractual
duty.

¢ All Registrars’ final decisions
can be appealed to the
Supreme Court.

Priority231

o The date of filing with the
Jordanian Ministry of Agriculture
is the priority date in Jordan.

o The foreign filing date is accepted
as a priority date in Jordan, if the
foreign country and Jordan are
part of a treaty that stipulates such
action and the filing in Jordan is
done within 12 months of the
foreign date.

The applicant has up to two years if
filed based on a foreign priority date,
and six months if filed based on a
Jordanian priority date, to meet all the
technical examining requirements set
forth in article 10 of the law.

Opposition232

Any person can oppose the registration of a new
plant variety within 90 days of the grant of the
preliminary registration.

If no opposition is filed after the
preliminary registration is announced
in the official gazette, or if an
opposition is rejected, a final
registration is issued.

Duration of . Period of protection for registered
Protection varieties is 20 years from date of
filing.
o Period of protection is 25 years
for trees and grapevines.
Cancellation of ° If variety is common, not new, | All Registrar’s decisions on

Registration234

not homogenous, or not stable at
the time of filing for registration.
o If filing for registration is made

cancellation of registration can be
appealed to the Supreme
Administrative Court.

20 1hid., , arts. 4-8.
21 bid., sec. 8-9.

32 |pid., sec. 12-14.
2% 1bid., sec. art. 18.
2% 1bid., sec. 22-25.
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by someone other than the true
breeder.

If variety is initially stable but
later becomes unstable.
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(€)

The variety’s stability is regarded as the salient feature for continued registration,
and any evidence that would call into question the variety’s stability is cause for
cancellation of the registration, even if the variety was stable at the time of
filing.?*®

The breeder has the power to sell, transfer, or place a lien on the registration; all
such actions must be recorded with the official Registrar at the Ministry of
Agriculture.”®®  Furthermore, the registration grants the holder the power to
exclude all others from using or cultivating the registered variety for commercial
purposes.”®” However, the law does provide for a fair-use exception for research
and development and other non-commercial purposes.”® In the same vein,
compulsory licensing is allowed for the public good, and the Minister of
Agriculture can make such a determination based on a recommendation from the
Registrar.** Compulsory licensing does not negate the registration holder’s right
to equitable compensation for the duration of the compulsory licensing.”® The
law contains an interesting omission in that it does not subject the Minister’s
decision to grant compulsory licensing to judicial review, though it does subject
the Registrar’s recommendation to judicial review by the Supreme
Administrative Court.

This law does not provide for any criminal penalties for the unauthorized use of a
registered variety. It does, however, provide for procedural protections, which
allow the holder of the registration, subject to the provision of a bank guarantee,

to ask the court for one or all of the following measures®*:

1. Injunctive order to stop the allegedly infringing activity,
2. Precautionary seizure of the allegedly infringing products, or
3. Preservation of all evidence related to the alleged infringement.

The owner of a registered variety can obtain injunctive relief without serving
notice to on the potential infringer if the owner proves to the court that there is a
high probability of immediate and significant damage.?* The court’s approval of
injunctive relief must be followed within eight days by case filing; otherwise, the
injunctive relief measure will automatically terminate, thus allowing the accused
party to claim equitable compensation for any damages caused.?*

Trade Secrets and Unfair Competition

Prior to the enactment of the Unfair Competition & Trade Secrets Law No. 15
(2000), Jordanian laws did not address unfair competition and trade secrets in a

29 1bid. art. 21.
240 |pid., sec. 21.

23 1hid. art. 29.

2% New Plant Varieties Law No. 24.
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specific legislation. Table 4.8 below outlines the main elements of the relevant
components of the law.
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Table (4.8): Elements of the Trade Secrets & Unfair Competition Law?**

Unfair Competition

Trade Secrets

Definition:

Any act that contravenes fair
commercial and industrial practice,
including acts leading to:

. confusion as to the origin of
goods

° false accusations against
another facility or product

° false labelling as to nature,

method of manufacturing,
properties, quantities, or
expiration dates of products

Protections:
A court can, upon the request of an
allegedly injured party and the

provision of a bank bond:**

. stop that allegedly illegal
practice

° order the precautionary

seizure of related products
° preserve all related evidence
If the allegedly injured party does
not file a lawsuit within 8 days, the
court orders automatically expire
and the accused party is entitled to
file for equitable restitution for any
incurred damages.

Definition:
Any information:
