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ABSTRACT

This research aims to examine the challenges in translating legal texts with
reference to Libyan commercial law. It analyses Libyan legal texts translated
into English in terms of lexical, syntactic and textual features in order to
identify the similarities and differences between Arabic and English legal texts
and to tackle the major translation difficulties that face Libyan translators in the
field of legal translation. The research adopts two methods in analysing the
data; first, through a contrastive analysis of both Arabic and English legal texts;
second, through an empirical study conducted by answering two surveys. The
first survey was answered by legal translators and the second by lawyers
specializing in legal drafting in Libya.

The first chapter of this thesis highlights the background and the objectives of
the research. It also discusses the methodology and data collection. Chapter
Two sheds light on the features of both Arabic and English legal discourse and
the history of both legal systems. Chapter Three provides the theoretical
background.Chapter Four highlights the literature review. Chapter Five
discusses the differences and similarities between Arabic and English legal
texts. Chapter Six forms a contrastive analysis of translated Libyan legal texts
into English. Chapter Seven analyses the results of the surveys. The Final
Chapter is the conclusion and suggested recommendations.

The results confirmed that translating legal texts is a difficult task. 76 out of 214
legal texts analysed showed that the translator did not achieve 47% of the
intended legal out of 53% achieved meaning. The overall results of the surveys

revealed that lexical features come on top of the list as the most difficult to



translate. It also showed that the majority of legal translators in Libya agree that

collaborating with lawyers helps to improve the quality of translation.
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TRANSLITERATION SCHEME

The Arabic transliteration system used in this thesis is that of the Library of
Congress.

Arabic Sound | Transliteration Symbol | Arabic Sound Transliteration
Symbol
s L 7
- b & c
u t a gh
& th «-‘e f
z J a3
z h 4
c kh J I
3 d - m
A dh U n
J r 5] w
D z A h
o S < y
B sh S :
U= $ long vowel ‘a’ a




short VVowel

long vowel ‘1’

short VVowel

long vowel ‘u’

short VVowel

LIST OF ABBREVIATIONS

SL
ST
TL
TR
TT
SC
TC

SOURCE LANGUAGE
SOURCE TEXT
TARGET LANGUAGE
TARGET READER
TARGET TEXT
SOURC CULTURE
TARGET CULTURE

Xi




Chapter One

1- Introduction

All translation is intended to act as a vehicle of cross-lingual social intercourse.
Its growth has been accelerated by the increase in international business and
development in which it plays a significant role in the inter-lingual transference
of concepts. With this increase in trade development there has been a
corresponding increase in the demand for the translation of legal documents.

This process was referred to by Newmark as “service translation” (1988: 3).

With the 1957 discovery of oil in the country, Libya went from being one of the
world’s poorest countries to taking a key position in the global economy. It
obtained more than US$ 100 billion worth of net gold and foreign-exchange
reserves and a yearly oil and gas revenue of between US$ 50 and US$ 60 billion
(www.indexmuni.com). Since 2006 Libya has opened up to investment from
abroad which has resulted in the signing of several deals with overseas investors
with the value of around 40 billion US dollars. The country has also openedthe
assets of several state-owned companies to investors from overseas. The
objective of all these measures is to generate employment for the resident
population and to help the indigenous economy. As Arabic is the language of
business in Libya all legal documents must be in this language. Occasionally
contracting commercial parties have to use English to exchange letters, and
usually the commercial contracts are drafted in Arabic and then translated into
English. Sometimes there may be a discrepancy between the Arabic and English
versions, and in this case the Arabic rendition will be the one which is
considered binding. The aforementioned difficulties occur for various reasons

including uncertainty, and structural differences between the two countries’



legal systems which can be considered to represent a major challenge for the

translator because of their technical nature.

According to my own experience as a legal translator in Libya, translators in
Libya face various difficulties in transferring the legal meaning from Arabic
into English in the area of technical terms, syntax, local culture and the
difference between the two legal systems.

This research aims to examine the challenges in translating Arabic legal texts
into English with reference to Libyan commercial law.

It analyses the main features of legal discourse such as lexical, syntactic and
textual features in order to identify the major problems that face translators in

the field of legal translation.

1.1 Statement of the Problem

As with other genres of translation, the interpretation of legal documents can
pose challenges. Translation difficulty arises when the two countries' legal
systems are different in terms of both history and culture - something which
naturally affects terminology. This is due to the fact that a specific concept in
Libyan legal system for instance, may have no counterpart in English legal
system. According to Basil Hatim, “each section of the legal document has a
‘language’ of its own which is essentially of a formulaic nature. The translator
must therefore be acquainted with these conventions in both Arabic and
English” (1997: 14).

This is the case with the translation of Libyan legal documents such as acts of
parliament and contracts translated from Arabic into English because of the
differences in the two legal systems and the intricacy of the language of law
itself. However, some translators have been accustomed to seeing such texts as
‘sensitive’ and unchangeable and can be literally translated word for word

(Sarcevi¢, 2000: 24).



Unlike earlier analyses, such as those of Sarcevi¢ (1997), Var6 and Hughes
(2002), Asensio (2003) and Cao (2007), who examined the translation problems
of legal texts in other languages such as Spanish, this study will concentrate on
the importance of conveying the legal meaning and on how legal theories and
concepts can be transmitted from Arabic into the English language. The present
study views a comparison between Arabic and English expressions and terms as
valuable because it will assist in the understanding of both legal systems and
indeed emphasise the need to try to understand both legal systems. Moreover,
these two systems are good representatives of two Common Law and Civil Law

schools.

1.2 Objectives of the Study

The aims of this study are to explore the following questions:

1- How legal Arabic and English documents of law differ and agree in terms
of lexical syntactic and textual characteristics [especially the translation
of Libyan law into English].

2- What difficulties legal translators in Libya encounter when translating
legal documents.

3- How collaboration between legal translators and lawyers can affect the
quality of legal translation.

4- What significance can be attributed to the notion of equivalence, and its
role in achieving a more effective and useful translation.

5- How the language of legal documents, in particular the terminology used,
can be clarified using clearer and less complicated language.

6- What recommendations can be suggested for translators who work with

Arabic-English legal documents, in particular Libyan legal texts?



1.3 Methodology

In any study, the methodology establishes the theoretical and analytical outline
in which the researcher performs the research andapproaches its central
problem. As previously discussed in section 1.2, the present study aims first to
show that one of the main sources of mistranslation of Arabic legal texts into
English is lexico-grammatical and textual features, and then to discover why
these mistranslations occur. One relevant consideration is there is no useful
Arabic-to-English legal dictionary. The existing dictionaries are unhelpful in
that they offer definitions rather than accurate corresponding terms in English.
Legal dictionaries such as Farugi’s Law Dictionary can be deceptive as they
sometimes provide the same terms in English for two or more different terms in

Arabic which could in fact have broadly different meanings.

1.3.1 Theoretical Framework

In theoretical terms, corpora are primarily employed to study the translation
process by investigating how a concept is transmitted from one language to
another. The study also carries out a comparison of the linguistic characteristics
and their frequencies in the source and target texts. This section of the study
will use the Var6 and Hughes (2002) model which forms a basis for the
analysis. Other translation theories such as those of Newmark (1981), Nida

(1964), etc. will be considered throughout the study.

1.3.2 Survey Study

For this, 15 Libyan translators in the law and 15 commercial lawyers were given
two surveys. The first of these had 11 questions relating to the difficulties in
translating legal and commercial texts in particular; such difficulties can be
lexical, syntactic, or textual. Translators were also asked whether they
collaborate with lawyers in order to overcome such difficulties, which may vary
according to whether they occur in Arabic-into-English translation or vice

VErsa.



The second survey was addressed to 15 commercial lawyers and focused on the
following issues: the quality of the English translation of legal documents in
general, and commercial contracts in particular; the criteria for or basis of
choosing one language version of a translated text as the established version
rather than accepting both versions in each language as legally legitimate texts;
and the importance of partnership between commercial lawyers and translators

in legal translation work."

1.3.3 Discourse Analysis

Here Arabic legal texts and their English translations were contrastively studied
and this analysis was applied to a range of types of legal texts, with a special
focus on commercial contracts and agreements in particular.

The translations which were selected for analysis were produced by professional
translators in Libya and appear in a book which is published annually by the
Libyan government. The 2004, 2006 and 2010 editions of Libyan commercial
law were selected for the this study as they include the government decisions
regarding commercial and investment activities after Libya opened up to foreign
investment, a process which led to the amendment of such decisions.

The study will examine 76 out 214 texts from Libyan commercial law and their
English translations (see appendices). Lambert and VVan Gorp (1985: 48) argue
that comparing the source text and the target text is a pertinent part of
translation.

The focus of the study will be the different levels of lexical characteristics
including pure lexical terms, semi-technical terms, general words, modality, and
lexical cohesion. It will also analyse the syntactic and textual level of the legal
texts. The analysis will also involve heuristic processes and include translations

suggested by the researcher.

1 .
See chapter seven for more details.



Both qualitative and quantitative analysis will be used to examine the lexico-
grammatical and textual characteristics which are found in the translation of
Libyan legal documents. The study will record how often lexical properties
such as the use of verbs and nouns and use of modality and collocations occur
in both Arabic and English legal documents analysed (See Chapter Six). It can
be seen from this area of the study how legal translators tactically allocate
constrained values to legal texts (these may be features of lexis, syntax, or even
discourse). It can also be seen that translators of legal texts often prefer the use
of certain types of vocabulary. For example, antiquated traditional words and
expressions such as “aforesaid”, “hereinafter”, and “witnesseth” abound through
many legal documents in the English language. These terms are only used by
lawyers and alert any reader to the nature of the document (Crystal & Davy
1969: 207). Aside from this, there are further technical terms which only occur
in Libyan Arabic legal language such as: “4u=ill 23211 or collocations such as
“Aapnil) Laalll el and i) S,

A prominent characteristic of English legal language is paired words which
have the same or almost the same meaning. These are known as “binomials™?
and they “rely on inclusiveness as compensation for lack of precision” (Crystal
& Davy, 1969: 208). This coupling also occurs in legal Arabic, for example in
the phrase “cnd bl 4a jla g 3280 48EY) 228 25 meaning “This agreement shall be
binding on the parties”. Here the two terms “4s)” and “33L” mean, when
translated literally into English, “effective and obligatory”.

By analysing the translations carried out by professional translation services,
this study will attempt to find out whether the use of Arabic binomials, for

instance, has the same objective as its English equivalent.

> See chapter five and six for more details.



1.4 Research Data

1.4.1 Materials
The following Libyan parliament decisions are selected for this study because

they include most of the most recent amendments to Libyan commercial law:

Law No. 6 of 2004 for Regulating the Activities of Trade Agencies.

Decision No. 136 of 2004 for Issuing the Executive Regulation for Law No. 6
of 2004 for Regulating the Activities of Trade Agencies.

Decision No. 52 of 2004 Regarding the Commodity Groups Allowed for Import
by the Authorized Bodies.

Decision No 12 of 2005 for the ban on import of certain commaodities, unless
the producing companies thereof have local authorized Trade Agents in Libya.

Decision No 190 of 2005 for the ban on import of certain commodities, unless
they have local authorized Trade Agents in Libya.

Decision No 190 of 2005 for granting Guarantee for Durable Goods, A guide
Form (Contract & Agreement) for performing Trade Agency.

Decision No 171 of 2006 issued on 13-07-2006 for issuing the executive
regulation for Law No. 21 of 2001 on performing economic activities, as
amended by Law No. (1) of 2004, Contract Employment Form, Law No. 23 of
2010 Regarding Commercial Activities.

From the commercial legal laws above, 76 out of 214 Arabic texts translated
into English were analysed and examined carefully in an attempt to find out
how each legal Arabic text is rendered in English in terms of lexical, syntactic
and textual features, revealing the different techniques used by the translator to
transfer each concept into the English language. The techniques vary
considerably. Chapter Three is devoted to the study of these different methods
and techniques. This structured analysis points out not only the different
techniques but also the pitfalls of legal translation. The analysis of the texts will

be divided into qualitative and statistical elements®.

* See chapter six for more details.




1.4.2 Procedure and Data Collection
The data of the study are taken from Libyan Parliament decisions listed above

(see section: 1.5.1) which are published annually in a book”.

The process hinges on the assumption that the target texts (TT) would meet the
two requirements suggested as being essential for an “equivalent” translation in
this context. These requirements are accuracy and reasonability. The
comparison seeks to reveal the aspects in which such target texts might fail to

perform the same function as their source texts (ST).

Two surveys were also distributed among 15 legal translators and 15
commercial lawyers. The legal translators were given a survey consisting of 10
questions concerning their qualifications, their work experience, and the
difficulties they may encounter when translating legal text from Arabic into
English and vice versa. The survey also involves questions regarding the
importance of consulting lawyers in order to overcome any difficulties in

understanding the law.

Commercial lawyers are also required to answer four questions regarding the
quality of the translations produced by legal translators in Libya. Lawyers are
given samples of such translations in order to evaluate the quality of English

translations and suggest any ideas that would make the translation better.

Due to the situation in Libya, some difficulties faced the researcher during the
distribution and collection of the surveys. There were also a limited number of
translators and commercial lawyers after many of them left the country after the

uprising which started in February, 2011. (see Chapter 7 for more details).

1.5 Value of the Study
The legal approach attempts to explain translation from the point of view of

what is already done by the original author in the text and what is done in the

*See appendices



translation as a response to the original. It is hoped that the study will help the
translators of legal documents to overcome the difficulties of translating other
Libyan government decisions. It also sheds some light on the legal language

itself and its impact on the process of translating such texts.

1.6 Outline of the Study

The study will also analyse the translation at the lexical, syntactic and textual
levels. It will also discuss the fact that there is a lack of useful dictionaries of
legal terms from Arabic into English. Most dictionaries are deficient, especially
in the area of legal terms that are needed by professional translators. These
dictionaries often do not seek to provide sufficient definitions nor precise
equivalent terms in English. Moreover, they can be misleading as a result of
providing the same terms in English for two or more different terms in Arabic
which could have widely different meanings. Another difficulty legal translators
may encounter is the lack of specialised translation courses at the university
level. Moreover, the level of English attained by graduates may make it harder
for the translators to be able to produce a good quality English text. Amongst
the challenges legal translators may also face is the lack of legal background,

which is indeed essential for those who would be the translators of law.

1.7 Layout of the thesis

This thesis is divided into seven chapters. Each deals with a particular topic that
contributes to the overall discussion and leads to the conclusion.

The present ChapterOne above gave a general introduction to translation in
general and introduced the specific topic. It highlighted the background of this

research and the objectives of this thesis.

ChapterTwo sheds light on the history of both the Libyan and English legal
systems. The features of both Arabic and English legal discourse are also

discussed in some detail.



ChapterThree will first provide the theoretical background of translation in
general and then discuss legal theoretical models which draw on questions of

language and culture, terminology, and equivalence.

Chapter Four reviews the literature of translation in general and of legal
translation in particular. It will also discuss types of translation method used for

legal translation and the particular translation model adopted for this research.

Chapter Five discusses the differences and similarities between Arabic and
English legal texts. It will then investigate the terminological and textual
features. Specifically, it will explain in detail the differences and similarities
with examples between Arabic and English legal texts in terms of translating
modality, technical terms, lexical cohesion, collocations, textual features such
as punctuation and sentence length etc. It will introduce the translation
technique and methods used by the translator to translate such texts, such as
literal translation and free translation and also the problems that may be
encountered during translation from Arabic into English. The chapter will
conduct a contrastive analysis which shows the similarities and differences

between Arabic and English legal texts.

Chapter Six forms the backbone of this thesis. A contrastive analysis of
translated Libyan legal texts from Arabic into English will be conducted in
terms of their lexico-grammatical and textual aspects. The chapter will analyse
the translation of such documents and the translation techniques adopted by the
translator. It will first analyse legal terms translated in terms of technicality, as
discussed by Varo and Hughes (2002): the translation of purely technical, semi-
technical and general terms used in legal texts. The chapter will discuss the
match and mismatch between both ST and TT texts. Texts will also be analysed

in terms of lexical cohesion, modality and collocations.
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Chapter Seven reviews and analyses the results of the questionnaires
completed by legal translators and lawyers. It suggests some recommendations
for legal translators in order to improve the quality of legal translation as a

professional activity in Libya.

The final ChapterEight will contain the conclusion and suggested

recommendations.
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Chapter Two

2. Historical Background
The difficulties involved in producing legal translations may be explained, at
least in part, in terms of the different environments in which legal issues have
been debated and settled or continue to be debated. Legal language develops in

societies as a reflection of their social environments.

It is essential for the reader to be familiar with the history of legal language in
order to fully understand its nature. There is more than one explanation as to

how legal language came to be what it is today (Tiersma, 1999:47).

Since much of the explanation can be found in the historical events which have
left their mark on the language of law, we should first take a glance at the
historical background of today's Libyan legal language and how it was

influenced by certain events.

2.1 Libyan Law
The legal system in Libya is rooted in both Islamic Law (%= »i-sharica) and
Arabic customary law (—_=-curf/), and all legislation stems from these sources.
Thus the words and phrases which occur in the language of the law in Libya
also find their roots here. The Bedouin historically preferred to use tribal
custom to address their law-related issues and were not inclined to use religious
courts (4= & aSlae-mahakim sharciyya). However, officials of the Ottoman
Empire separated the judicial and executive authorities. While there was a
secular court for criminal matters, this ran alongside the Sharia court which was

limited to dealing with matters of personal status, succession and —éfs/waqf®.

>An inalienable religious endowment in Islamic law, typically donating a building or plot of land or even cash
for Muslim religious or charitable purposes. The donated assets are held by a charitable trust. (See Layish,
1998: 96)
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The Ottomans ruled Libya for centuries, and then came the Italians in 1912. In
1912 the two powers (that is, the Ottomans and Italians) signed a treaty in
which they agreed to maintain the religious courts (% »& »Slss-mahakim
sharctyya) and the Sharta law in Libya. The agreement also stipulated that the
Ottoman Sultan and his representative (oUalal 3U-na’ib al-sultan) would retain
the position of spiritual leader and caliph of the Muslim community. The role
of the representative (oUsldl l-na’ib al-sultan) was to monitor the application
of the Islamic law (4= &) /sharica) in matters of worship, personal status, and
45 /waqf. The 1912 treaty was followed by a second one in 1915. This time the
Italians and the Ottomans stripped the Sultan and his representative («2%/na’ib)

of their privileges.

Although both religious and secular judicial systems in Libya were maintained
under Italian rule, European legal customs also entered the country. In October
1926 religious courts (4= & ~Slas-mahakim sharcyya) headed by a supreme
court (4xl=8 Lm-hat’a qada’iyya - Judicial Board) were founded. On 24 March
1939 a Mufti was employed who ranked second only to the president and
members of the supreme religious courts (e < »Slas-mahakim sharctyya). The
judges (sL=adll/qudat) were also the judges of civil courts and members of «éis/
wagf and district administrative boards. Despite these positions, the Italians
exercised a degree of hegemony over the legal rulings issued by the Islamic
judges in order to ensure that they did not contradict their public policies which
were based on western European standards. An example of this can be seen ina
ruling by the Italian Governor of Libya who in 1935 decided in a meeting with
several judges (su=ill-qudat) and clerics (slle-culama’) to forbid the
consummation of marriages with girls under the age of fifteen, along with the

practice of excessive dowries (_<-mahr) and trousseaux (Jl¢>-juhaz ).

Italian rule was followed by independence and the reign of King Idris. In what

appears to be a remnant of the Ottoman era, Libya had both Islamic law
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(3=_4/sharica) and civil judicial systems (!l sbzadll sUai-nidham al-gadha’ al-
madani) during this period and religious courts (4= »& aSlas-mahakim sharea)
likewise retained sole jurisdiction in matters of personal status, succession, and

—if 4 fwagf.

Libyan religious courts (4 & aSlas-mahakim sharcia) were abolished in 1973.
Under Law No. 87, Islamic law (3= sl-sharfta) and civil courts were
amalgamated into a single judicial system which included three courts: the
Court of Appeal (<lsiwy) 4Sss-mahkamat al-‘isti’naf), the Court of First
Instance (4dlaiy) 4uSsall-al-mahkama al-ibtida’ia), and the Summary Court
(A ) Asslll-al-mahkama al-juz’ia). This was later reorganised into a Supreme
Court with the addition of special courts for isolated regions. Matters which
were previously dealt with by the Islamic courts could now be addressed by the
Court of First Instance, which was presided over by three judges. Islamic
judges from the religious courts (4= % Slas-mahakim shar<ia) of appeal now
presided over the new appeal courts where judgements concerning personal
status, succession, or < s/waqf became subject to appeal to one of the five

chambers of the Supreme Court.

Laws were framed so as to be made agreeable with the Islamic law (&3 -
sharica) by procedures based on custom and usage, the Maliki school being the
predominant school. New stipulations on s/khul® were introduced following
the recommendations of the Personal Law Codification Committee regarding
the Law on Women's Rights in Marriage and Divorce in 1972. In the 1970s
changes influenced by the Egyptian system brought in punishments for theft,
adultery (bJ-zina), false accusation (—s3-gadhf) and artificial insemination,
making Libya the first country to introduce (2! 4 sc-hadd) punishments

through state legislation.

® This means the right of a woman to seek a divorce from her husband under Islamic Law in return for
compensation (usually monetary) paid back to the husband from the wife.
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As can be seen, Libyan law has always functioned in accordance with Islamic
law. The next section gives a more detailed account of the relevant aspects of

Islamic Law.

2.2 Islamic Law
In Libya, as in most Arab countries, the legislation system is based on the
Muslim faith and Islamic law (4= _&ll-sharica) which, according to Coulson
(1964: 1-2), has not changed or developed because it has been believed by many
to be faultless since the dawn of Islam. As the Qur’an states: S8 &b W55
2l 03 G LWl (3 «And we have sent down unto thee the message, that thou
mayest explain clearly to men what is sent for them” (Surat An-Nahl). Islamic
judges and legal experts have been charged with the role of instructing the
courts on what decision to take after careful study of Islamic law (4= yall-
sharra). The Qur’an, the Sunnah (the actions of the Prophet), g&leafijma*
(consensus of scholarly opinion) and ~t4qiyas (deduction by analogy) form the

four sources ofsharralaw (dx_3ll),

2.3 Islamic Schools of Law
Hanafi, Shafi‘i, Maliki and Hanbali are the four main schools of law within the
Sharta. History has witnessed no small amount of rivalry and quarrels between
the adherents of the aforementioned four disciplines of law. Although the basic
principles of Islamic belief are agreed upon, there are practical and theoretical
differences between these schools. For example, the definition of what a
company is in Islamic corporate law differs among the four disciplines, as also
do rulings on how partners can dispose of the company’s resources. Regarding
the use of interpreters in court, all the schools agree that the interpreters should

have a good understanding of the law and be religiously upright, and that it is:

“...desirable that a judge should use an interpreter to interpret the allegations,

statements and matters put in defense, especially if the claimant is non-Arab and
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cannot speak in Arabic or if the witnesses are fluent only in their foreign

tongue, [and] then the need arises for an interpreter” (Abou Fares, 1978: 58).

Despite this, Hanafis state that one interpreter is sufficient while the adherents
of the Shafi’ school argue that two are necessary. Arguments occur regarding

the use of female and non-Muslim interpreters, etc (ibid: 59).

3. The Qur’an as a Source of Law

As mentioned above, the Qur’an and Sunnah are the basic sources of Islamic
law. All Muslim writers and scholars agree that the Qur’an is the Holy Book
sent by God through his messenger. It has an important legal as well as religious
significance. According to one modern scholar, there are 350 legal verses in the
Qur’an, of which 140 relate to belief, and to other devotional matters such as

prayers and fasting (Janin and Kahlmeyer, 2007: 18).

The Qur’an has 70 verses dealing with family issues such as marriage, divorce,
inheritance etc. Family matters such as divorce (3>/talaq) are clarified in some
verses in the Qur’an such as “.... 0l Ga sallad 2L sl 13 A & G/ O Prophet!
When you divorce women, divorce them for their prescribed time” (Talaqg).
Moreover, some verses of the Qur’an regulate commercial activities such as
sales, contracts, loans etc. For instance, the Qur’an prohibits the charging of
interest in trade activities “L3l 2553 aall G Jals - Taking interest on loans is
prohibited for you, but doing business is permitted” (Surat Al-Bagara). The
Qur’an also lays down provisions for contracts between parties and other
business activities (ibid). The importance of witnesses in signing a contract can
be noticed in this verse: * &5 &l 3 & 58 Ao Jal ) ey Juld 1) Tl Gl @l g
Jady S8 - When ye contract a debt for a fixed term, record it in writing. Let a

scribe record it in writing between you interms of equity” (Al-Bagara).

Regarding committing crimes such as adultery (Y-zina), theft (48 --sariga),

robbery (%!,~-haraba), and defamation (—3-gadhf), the Qur’an stipulates
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punishments in a few verses: “saia Lle Lgis asly K 1,M36 315305 400 30-The
adulteress and the adulterer; punish each one of them with a hundred lashes”’
(Surat An-Nour). Other family issues such as marriage, wills, wagf and divorce
are also mentioned in a few verses: “&h 355l G 5 Gelbl o3 Gb SASHE -You shall
obtain permission from their guardians before you marry them, and pay them

their due dowry equitably” (Surat An-Nisa).

3.1 Commercial Law in Islamic Law

There is no precise definition for contract in Islamic law, but most scholars
define it as “offer and acceptance” (Baamir: 68). Baamir adds that these
constitute one of the main conditions that must be applied to form a contract in
Islamic law; the contract should follow the Islamic rules in terms of legality and
certainty, and it must satisfy such essential conditions (ibid: 68).
Libyan commercial law goes back to the Ottoman Code of 1858 defining
specific categories of land, then to be followed by the Italian Land Registry
which was first set up in 1923. A sample of old legal documents can be found in
Aharon Layish’s book SHARz ‘A AND CUSTOM IN LIBYAN TRIBAL SOCIETY
published in 2005, presented in an edition of 72 Libyan court decisions
containing a selection of judgements addressing matters from the Ottoman era
such as property, obligations and contracts. The following example of such
judgements took place in the Shari’a court of the town of Ajdabiya, in the
south-east of Libya:
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a3 Al g g Sl pllin saas faitl Uy el gy oy s il 53S0 LaSan V]
5ol Ly BIS alill (gud Loy paldl (s wama oy dan g w8l {1] sde o il | 50aa] Y]
Sl Ulay Lok 8]y Lngecinl b algitatl sl 51 5 ik ol iyl Ll Ly g, (JIaTV]
silob ol ol sae G wana[0] I Ll w3 Lagdl Lad 53 b o350 5 LaaaY 1y Taeally i) e
Logd Lo b, IS5 com s 3 ASUI[N] wls (o waa o 5l e G Gudisn poa o s (g Lawall
Laal ol Jalog ala s by (DA [V] Omol (e gsiall Loyl 3T pdsa M) sl e 02U 5
call b e Ledsby shod e [ ,5] @b OLA[A] wa (le Lo se condl (558 3T a L]
Lol il Laall G i QL ppdS e gopdid agins Juali[] ¢ la dd Loja g sl (gae Lo g gl
gobadly HuSall Gulsn da ) U s8 Buven ity el s [Laa] cuaa La AV ] Tgmall e sg0a
Lall e g Woa 5 e [ 5] @l )5 s Logiall Qeaall (e 3, 5all Sl ooy [V ] Jealad ] U
el 5 all B ULl Lagaaisl L3y ol yane Tl lal) Tguall pa g il ] Al e ey [VY] Ll

(Layish, 1998: 79)

“[1] In the Shari 'a Court of Kufra, presided over by ShaykhMu'ammad lali* al-
Bakri. May Allah the Exalted grant him success![2] Jabir b. Maghrib al-Gred
and Oamd b. M'ammad Fannush,identified (ma'rufan) in person and by descent
(nasab) before the Qaoci,lappeared and testified [3] in the Shari'a Court,
willingly (Fa"i'an) andvoluntarily (mukhtaran), with the intent of testifying (bi-
gald al-ishhad)about themselves [4] while both were in a state of legal
competence (‘ala ja"iza), in terms of normal prudent judgment to dispose of
property

(rushd ), physical health, and freedom of choice (ikhtiyar). They claimed in
their statement that they had sold (ba'a) [5] M'ammad b. 'Abd al-Qadir Abu
“wagi al-Musmari the house of the late Yunus b. 'Abd al-Ra'man Omed located
in the town of [6] Kufra, by virtue of a power of attorney (wakala)4 sent to them
by the heirs (wuratha") of the deceased residing in Jalu. [The house sold] was
located on a site in al-Zawiya and comprised two lodgings (dar), [7] and the
space [around the walls of the house] (khilali), a courtyard, ....”.

(Layish, 2005: 241)

The document above is an example of a Libyan religious court’s (due yi aSlas-
mahakim sharctyya) decision in the case of two men who sold a property to a
third party by virtue of power of attorney. The judge(sb=i-qudat) endorsed by
declaratory judgement the validity of the sale. This old document shows how
the religious courts (4 s »Slas-mahakim sharciyya) have served as the basis of
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Libyan society since the time of the Ottomans and Italians. Therefore, the
contemporary legal system relies on Islamic law (4= _»-sharica) as a basic source

of law.

3.2 English Law
The word “law” originated in Scandinavia around AD 1000, coming from
prehistoric Old Norse. This in turn derived from the OIld Icelandic word
meaning “something laid or fixed” (Melinkoff, 1963: 34).

The spread of Christianity, and Catholicism specifically, had a great influence
on English legal language as it advanced Latin as a written language. Latin was
particularly influential on canons which controlled marriage and family matters.

Surviving Latin terms include “client”, “admit” and “mediate” (Tiersma,

1999:16).

Following the Norman invasion of 1066, Anglo-Saxon was replaced by Latin in
legal texts (ibid: 20). French then remained the principal form of legal discourse
until 1474 when King Henry V, who was at war with France, decided to have

his documents written in English (ibid: 23).

The rise of the French language did not entirely diminish the importance of
Latin, especially written Latin. Because so many documents were written in
Latin, Latin terms are still used in legal English nowadays for example:
“affidavit, contra, contra legem, Contradictio in adjecto, dictum” are all latin
used in legal English. The use of Latin gives the writings an air of classical
dignity and their poetic nature makes them easier to remember (ibid: 26). This
rhythm and rhyme is still found in current legal expressions, for example the

terms “Rex’ or ‘Regina” used to refer to the reigning monarch (ibid: 27).

When Anglo-French died out as a common, ordinary spoken language, the
French spoken by lawyers and judges became a language used only by legal

professionals (ibid: 28). Ordinary people, including their clients, could not
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understand it. There were many French legal terms that could not be translated
into English. French terms which remain commonly used in English legal
language include “assizes” from the old French “assise”, “attorney” from the
old French “atorné”, “chattel” from the old French “chattel” etc.Like Anglo—
Saxon legal language, legal French pairs up words with similar meanings and,
frequently, shared letters, such as “to have and to hold”. These juxtapositions
often paired a native English word with a French word of the same meaning for
example “reconnaitre et avouer” (acknowledge and confess), “eu et recu”(had

and received), “testament” (will and testament), “juste et appropriee”(fit and

proper).

As we have concluded, three languages were employed by the legal profession
during the Medieval period, but the use of Latin and legal French gradually
declined from the 17" Century.

In 1731, the government put an end to the use of Latin and French in the legal
profession. However, some terms in these languages could not be easily
translated into English so it was decided that the traditional names of writs and

technical terms should remain in their original tongue (Tiersma, 1999:36).

As a result of the historical events and changes which we have discussed above,
English legal language is archaic, longwinded and difficult to comprehend. It

presents great challenges to Arabic translators.

3.3 Plain English
Plain English means to make legal language easier to understand for non-
specialists; and thus a legal sentence may start with a subject that should be kept
close to the verb, and it should use the SVO construction to avoid ambiguity
(Squire, 1982:63-76). Sentences should contain no more than 25 words, and all
sentences should be confirmatory and use recognizable rather than antiquated

and difficult words. (ibid: 101). In the words of Eagleson, the advantage of plain
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legal English is that it “is an even higher gain than respect for the law and
lawyers in writing plainly. Because its overarching goal is the understanding of
the audience, it is the one style that enables us to serve others. And service to
others is the quintessence of living. It enables lawyers to reach out from the
confines of the law to use their legal qualifications for the advantage of their
clients and the well-being of the community. It constrains them to put their
skills at the disposal of the community for the benefit of the community, rather
than the elevation of themselves. It does not turn the clients into lawyers: they
need training for that. But it does foster a greater sense of comfort in and
serenity with the law. The principles of plain language suffuse the law and
lawyers with a human and a humane sensitivity (1988: 119).

Tiersma argues that those who are not legal experts find documents of the law
difficult to comprehend because of the formal and outdated words and syntactic
constructions (1999: 204).Tiersma discusses the reasons why legal language is
complicated and challenging and ponders whether it could be made easier to
understand and therefore more effective as a method of communication. In his
view, one of the contributing factors to its complexity is “unusual vocabulary”.
He argues that although some legal terms may be widely understood, there are
others that are vague such as the expressions “beyond a reasonable doubt,

negligence or wrongful imprisonment” (1999: 203).

Professor Fred Rodwell established in 1936 the Campaign for Clear English,
which aims to render complicated legal language comprehensible to everyone.
In the view of Professor Rodwell, there are “two things wrong with almost all
legal writing. One is its style. The other is its content. That, I think, about covers
the ground” (1936: 38). Three years later, in his book Woe Unto You, Rodwell
called for every law to be “written so that its meaning is plain for all to read”
(Rodwell, 1957: 171). The movement gathered momentum and spread

overseas, leading to the first Clear English legal documents in America in 1975.
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The above discussion shows that both Arabic and English are totally different
and originate from different backgrounds. Libyan legal terms contain words
from a range of legal settings, reflecting the fact that the legal system in Libya is
a mixture of Islamic Shari’a and laws from various European countries. English
law, however, originates from both the French and Anglo-Saxon legal

background.

Now that we have discussed the history of both Arabic and English legal
language and how each legal language and system developed, the next chapter
will discuss the theoretical framework on which this research analysis will be

based.

-22-



Chapter Three

3. Theoretical Background

3.1 Introduction

Chapter Two shed light on the history of both the Libyan and English legal
systems. It reviewed the history of the legal system in Libya since the Ottoman
Empire, and it explained how the Qur’an and Sunna function as one of the
sources of the Libyan legal system. The previous chapter also described the
originality of the English legal system since the Norman invasion in 1066 and
the French language becoming the language of the statutes in 1310. The chapter

achieved its purpose by making reference to legal history in both languages.

The aim of this chapter is to introduce the literature pertaining to translation
theories and consider whether these can be applied to legal translation. It
presents different views of some of the most relevant translation theories. It will
first focus on the meaning of translation as defined by many scholars working
from different viewpoints. It will then discuss equivalence theories, functional
theories and cultural theories before it moves to a discussion of translation

models and types of translation.

Translation is a complex process of transferring the meaning of a source
language text into its meaning in the target language. Accurate transfer of
meaning from one language to another only becomes possible if a translator has
a full comprehension both of the source text and of how to produce the target
text, a skill which entails knowledge of the lexicon, syntax, pragmatics, text

structure and culture of the two languages involved.

Hatim and Mason (1990: 50) define translation as a “Communicative process
which takes place within a social context” and argue that we must, therefore,

study the whole perspective of this process. As well as examining the texts,
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purpose and semiotics of the source language, we must also go on to establish
the purpose and significance of the target texts and the requirements they are

supposed to fulfil.

Venuti’s view regarding the target text is that it is “... judged acceptable by
most publishers, reviewers and readers when it reads fluently, when the absence
of any linguistic or stylistic peculiarities makes it seem transparent, giving the
appearance that it reflects the foreign writer’s personality or intention or the
essential meaning of the foreign text — the appearance, in other words, that the
translation is not in fact a translation, but the ‘original’” (1995: 1).

Additionally, Robinson states that translation is often thought to be primarily
about words and their meanings: what the words in the source text mean, and
what words in the target language will best capture or convey that meaning
(1997: 128).

This statement makes it clear that translation involves the re-creation of
meaning from one language to another. According to Bassnett, “in translation,
there is substitution of TL meanings for SL meanings: not transference of TL
meanings into SL. In transference there is an implantation of SL meanings into
the TL text. These two processes must be clearly differentiated in any theory of
translation” (2014: 18). The important word, “meaning”, was defined by Firth
as “a complex of relations of various kinds between the component terms of a
context of situation” (1964: 110). This shows that “meaning” is expressed not
only by combinations of words but rather when those words are used in a
context within a culture. Robinson concurred with this view when he pointed
out that words are actually important for the translator only “in the context of

someone actually using them” (1997: 128-130).

Therefore, translation is not merely a linguistic activity through which meanings

included in one “set of language signs” are transferred into those of another
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language by the adequate use of dictionaries to transfer words. The reproduction

of meaning involves “extra-linguistic criteria as well” (Bassnett, 2002:21).

In contrast to the traditional approach in linguistic work where language was
regarded as a phenomenon separate from culture, language is now seen as an
integral part of culture. Some scholars such as Bassnett (2002), Nida (2001),
Snell-Hornby (1988), even regarded language as a reflection of “social reality”;

the means with which humans express their cultures.

The definitions of translation mentioned above imply that the main objective of
the translator is to transfer the same meaning intended by the author in the
source language text into the target language text as accurately as possible. This
concept of equivalence is first discussed by Jakobson (1959) and Nida (1964). It
was to become the central issue in translation studies, but has been a
controversial subject among theorists in translation studies over the past 50

years.

3.2 Equivalence Theory

Equivalence can be divided into three kinds: i) intralingual, which occurs within
the same language, for example in the form of rewording or paraphrase; ii)
interlingual, which occurs between two languages (ST and TT); and iii)
intersemiotic, which occurs within sign systems, as for example in the
Interpretation of road or street signs (Jakobson, 1959/2000: 114). Among the
three types of equivalence, the interlingual type seems to be the most common
one in the translation process between two languages. Steiner builds on
Jakobson, who also discusses the challenge of synonymy in intralingual
translation as similar to the challenge of equivalence in interlingual translation.
According to his theory, “translation involves two equivalent messages in two
different codes” (ibid: 233). Jakobson goes on to say that from a grammatical

point of view languages may differ from one another to a greater or lesser
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degree, but this does not mean that a translation cannot be possible; in other
words, that the translator may face the problem of not finding a translation
equivalent. He acknowledges that “whenever there is deficiency, terminology
may be qualified and amplified by loanwords or loan-translations, neologisms
or semantic shifts, and finally, by circumlocutions”. Jakobson provides a
number of examples by comparing English and Russian language structures,
and explains that in such cases where there is no literal equivalent for a
particular ST word or sentence, then it is up to the translator to choose the most

suitable way to render it in the TT.

Much of the writings of Nida and Taber, Vinay and Darbenet, House and Baker
are specifically dedicated to equivalence. Baker (1992) reviewed some different
forms of equivalence in her effort to examine the notion and practice of
translation. She distinguished between grammatical, textual and pragmatic
equivalents. Nida distinguishes between two types of equivalence: formal
equivalence and dynamic or functional equivalence. Formal equivalence means
to keep the target language items as close as possible to the source language

word or phrase:

“... a formal equivalence (or F-E) translation is basically source-oriented; that is,
it is designed to reveal as much as possible about the form and content of the
original message” (Nida, 1964: 165).

Dynamic equivalence, however, is defined as a translation principle according
to which a translator seeks to translate the meaning of the original in such a way
that the target language wording will trigger the same impact on the target
culture audience as the original wording did upon the ST audience. It is therefore
to be defined in terms of the degree to which the receptors of the message in the
receptor language respond to it in substantially the same manner as the receptors

of the source language (ibid: 159).
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Nida and Taber see that there are not always formal equivalents between
language pairs. They suggest that formal equivalents should be used when the
translation aims at achieving formal rather than dynamic equivalence. The use
of formal equivalents might at times have serious implications in the TT since
the translation will not be easily understood by the target audience. Nida and
Taber, themselves assert that “Typically, formal correspondence distorts the
grammatical and stylistic patterns of the receptor language, and hence distorts
the message, so as to cause the receptor to misunderstand or to labor unduly
hard” (2003: 201).

Nida and Taber argue that, in achieving dynamic equivalence, “frequently, the
form of the original text is changed; but as long as the change follows the rules
of back transformation in the source language, of contextual consistency in the
transfer, and of transformation in the receptor language, the message is
preserved and the translation is faithful” (2003: 200).

It might be said that the concepts of “equivalence” and “equivalent effect”, as
used by Nida (1964) and other translation theorists, were propagated originally
to deal with “relativity” in translation and to emphasize the idea of reproducing
the effect of the original. Achieving it came to be widely held as the main aim
of the translator, as Newmark points out. He assumes that ““... the emphasis of
this principle is rightly on communication...” (1981: 10); hence “... the
translator should produce a different type of translation of the same text for a
different type of audience” (ibid: 12). There are two strands to this common
idea of “equivalent effect”. The first of these assumes that the reader of the
target language is an unspecified average reader with a standard amount of
knowledge and that the focus should be on “...how to convey the original as it
is in terms of its effect on general audience” (Shen, 1985: 134). The second
strand, however, assumes that the reader is a particular type of person and that

“the SL receptor seems to remain an implied general one for whom only the
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original work is available. The TL receptor, however, has turned into a specific
type-bound one, which involves a notable change in the translator’s job” (ibid:
135). This second strand argues against favouring one translation over another

as “the best” for the general TL readership.

On the other hand, Catford discusses one of the most important theories on
equivalence. He considers different shifts within languages and contends that
there are various shifts when translation is carried out by translators. He focuses
on the different linguistic elements as crucial variables in equivalence definition
and equivalence finding. Accordingly, he divided the shifts across languages
into level and category shifts. Level shifts include studies like morphology,
graphology...... etc., while category shifts consist of structural, class, unit and

intra-system shifts (1965: 20).

In addition to this, Vinay and Darbelnet regard translation as equivalence-
oriented. They say that equivalence is the ideal method in many practical
problems of translation. They suggest different translation approaches in order
to achieve equivalence. Such strategies can be summarised as: i) word for word,
i) calque, and iii) borrowing. One must, when evaluating a translation, take into
account the audience the translation is aimed at before we judge its
effectiveness (1995: 255).”

As mentioned earlier, Mona Baker also explores the notion of equivalence at
different levels. She distinguishes between word-level and above word-level,
grammatical equivalence, textual equivalence, and pragmatic equivalence. She
acknowledges that equivalence at word level is the first element to be taken into
consideration by the translator. When the translator starts analysing the
sourcetext (ST), he or she looks at the words as single units in order to find a
direct “'equivalent” term in the TL (1992: 11-12). She also notes that different

grammatical structures in the SL and TL may cause remarkable changes in the

’See also Nida and Taber, (1974: 1), Tommola, (1995: 68), Edwards, (1995: 59) and Eco, (1995: 38).
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way the information or message is carried across. These changes may induce
the translator either to add or to omit information in the TL text because of the
lack of particular grammatical devices in the TL itself. Texture is a very
distinctive aspect in translation as it provides important directions for the
understanding and analysis of the Source Text (ST) which may assist the
translator in order to provide a cohesive and coherent Target Text (TT) in a
specific context. It also helps him/her to work out the implicit meanings in
his/her translation in order to convey the ST message. The translator’s role is to
re-produce the writer’sideas in the Target Culture (TC), in order to suite the
Target Reader (TR).

Furthermore, Newmark (1981: 47) introduces the terms “semantic” translation
and “communicative” translation which, according to Hatim and Mason (1990:
7), fall into the ‘middle ground’ of the translation process which is left between
Nida’s two methods. According to Newmark, semantic translation “attempts to
render as closely as the semantic and syntactic structures of the second language
allow the exact contextual meaning in the original” (source language). However,
communicative translation “attempts to produce on its readers an effect as close
as possible to that obtained by readers on the original” (source language) (1981:
39).

It seems to be that Newmark suggests a technique a translator has to acquire in
conveying the meaning from one language to another. The translation process
may involve re-formulation of the original text. He illustrates such a technique

as follows:

Comprehension Formulation

>




interlinear translation
SL Text TL Text

Dickins, Hervey and Higgins, give Arabic-English examples of communicative
translation suggested by Newmark such as: “caaill ¢ ¢iee” (mamniic at-tadkhin)
being translated as “No Smoking” rather than “g siee (2230 (Smoking is
forbidden - at-tadkhin mamnii). These examples of communicative translation

are also examples of free translation (2002: 17).°

3.3 Functional Language Theory

The application of function as discussed by Halliday and Hassan (1973, 1978) is
“about the meanings and not the words or constructions”. Generally, it is how
language serves various functions and how the social context determines the
language. The term “function” in their model refers to the function of language
as a whole rather than to elements of linguistic structure (1973: 110). Functional
theory studies the functions of a text by what Halliday calls “grammatical
features”, which comprise morphology and syntax as well as the lexical features.
Some aspects of grammar, for example, may be emphasized in one language use
but not in another, and vice versa (1994: 102). According to Nord, translation
“is the production of a functional target text maintaining a relationship with a
given source text that is specified according to the intended or demanded
function of the target text” (2005: 32).

In addition, Reiss views functional theory as the link between the function of
text and translation methods. She proposes a specific method for each text type.
For an informative (e.g. legal) text, for example, Reiss suggests that the concept
of the ST should be fully and clearly conveyed without redundancy (1977, 113-
114). For an expressive text, Reiss suggests the “identifying” method in which

the translator should convey the author’s message (ibid: 20). Saréevi¢ points out

®See also Roberts, (1985: 142) and Shuttleworth and Cowie, (1999: 21).
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that “in legal translation, functional equivalence is advised in case of the
absence of an exact equivalence” (2000: 236). Therefore, the translator should
transfer the grammar and culture of the ST.

Furthermore, Hans Vermeer introduced a new term in 1978 called “Skopos”
theory, which means in Greek “aim or purpose”, in which he argues that the
shape of the TT should be determined by the function or “Skopos” that it is
intended to fulfil in the target context, and it may vary according to the recipient.
The corollary is that the translator should use the translation strategies which are
most appropriate to achieve the purpose for which the TT is intended,
irrespective of whether they are deemed to be the “standard” way to proceed in
a particular translation context; in short, when producing a TT, “the end justifies
the means”. It is worth noting that an awareness of the requirements of the
Skopos “expands the possibilities of translation, increases the range of possible
translation strategies, and releases the translator from the corset of an enforced —
and often meaningless — literalness” (1989:42). It is the target reader who will
prompt the translator to translate, to paraphrase or even re-edit the TT as the
most appropriate strategy to be adopted in a given situation. The theory is an
approach to translation for different types of documents, including legal text and
especially contracts (ibid).

The Skopos theory is criticized by Newmark who sees “the oversimplification
that is inherent in functionalism, the emphasis on the message at the expense of
richness of meaning and to the detriment of the authority of the source language
text” (1991b: 106).

Another criticism of this theory made by Chesterman who points out that “even
though a translation may indeed fulfil its intended skopos perfectly well, it may
nevertheless be assessed as inadequate on other counts, particularly as far as
lexical, syntactic, or stylistic decisions on the microlevel are concerned” (ibid).
Vermeer argues that Skopos theory is applicable to any translation, including

legal text (Saréevi¢, 1997: 18). However, Jeremy Munday does not seem to
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agree with Vermeer since from Munday’s point of view Skopos theory ignores

the microlinguistic features (2008: 81).

3.4 Culture and Translation Theories

In fact, when the conceptis conveyed from one language (SL) to another (TL), it
Is actually two different cultures the translator is dealing with at the same time.
This aspect seems to have been discussed by other theorists who regard
translation process as not only the transfer of meaning between two languages
but also between two different cultures and thus adopt a pragmatic/semantic or

approach to translation.

It is inevitable also that when source and receptor languages represent very
different cultures, there should be many basic themes which cannot be
“naturalised” by the process of translating (Nida, 1964: 168). Due to that
“Language also constitutes the most distinctive features of a culture, which may
be described in a simplistic manner as the totality of the beliefs and practices of
a society. And although a language may be regarded as a relatively small part of
a culture, it is indispensable for both the functioning and the perpetuation of the
culture” (Nida, 2001:13).

The process of transmitting cultural elements through translation is a
complicated and vital task since culture is a complex collection of daily life
experiences which includes religion, social life, customs, history etc. This is
difficult to be fully transferred and understood. Especially in relation to a target
culture, one important question is whether the SC will have a counterpart in the

TC and would be familiar to the TC readership.

Here culture, is seen as “all socially conditioned aspects of human life” (Snell-
Hornby, 1988: 39). This concept correlates with Newmark’s definition of
culture as “the way of life and its manifestations that are peculiar to a

community that uses a particular language as its means of expression”

-32-



(1988:94). He also argues that language is not just ‘a component or feature’ but

that “cultural deposits” are also contained in language (ibid: 95).

In general, the translator must be familiar with the cultural differences of both
languages from and into which they translate and how the SL cultural features
can be transferred into the TL culture. However, Dickins et al (2002:29) suggest
“exoticism” to solve some problems in translating some cultural-specific terms.
Their definition of “exoticism” denotes the TL features imported from the SL
either at the lexical, syntactical, or cultural level. Exoticism is usually resorted
to in cases where the TL lacks a given feature. Translators follow the strategy of
exoticism to compensate for what they may lose in translating and to fill the
gaps between the SL and the TL. Every language has specific words, which
differ from one language to another. These certain words are particular to one
language community and difficult to find equivalents in the target language
(Baker, 1992:23).

This brief exploration of the interrelation between language and culture leads to
the argument that a translator needs to be professional in the languages he is
dealing with and at the same time understanding of their cultures; otherwise, his
translation is likely to be inappropriate or even unintelligible. This interaction
between language and culture and its impact on translation was emphasized by
Bassnett when she declared that language is “the heart within the body of
culture” and concluded that treating a text separately from culture is done at the
translator’s peril (2002: 22).

3.5 Types of Translation
Translation theorists have proposed various names for different types of
translation. These include literal translation, formal translation, faithful

translation, semantic translation, abstract translation, close translation,
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literalism, and more. The main types pertinent to legal translation will now be

looked at.

Absolute Translation

This is a direct transfer from language to language without changing the original
substance or structure of the text. Translation of this kind is obviously not
always appropriate as the information and terminology must not be altered in a
quality translation (Shuttleworth, 2006: 1).

Abstract Translation

According to Gouadec this is an approach used in professional translation, along
with seven possible other methods. Here the ST data is compacted to enable the
information to be quickly retrieved. This can be done by translating the
document’s general subject and/or describing its objectives or by providing a
condensed translation of the most pertinent points (1990: 337).

Literal Translation

According to Shen (1989: 219) literal translation is a suitable approach for
translatinglegal documents; however, scholars such as Steiner dismiss this
method. In Steiner’s words, “far from being the most obvious, rudimentary
mode of translation, literalism is in fact the least attainable” (2013: 308). While
Barnstone likens it to a photocopier of languages which processes meaning and

producesresults which are mechanical, banal, and repeatable (1993: 31).°

One may argue, to what extent the translator is free to create a new work which
may bear no relation to the source work or whether he has to be entirely faithful
to the source text. It is also argued by some scholars that the “form and content”
of the original text must be delivered, whereas in other quarters it is argued that
the “message” or the “spirit” of the original text takes precedence. It is

invariably debated as to whether the intention of the translation or the message

° For further details, Shen, 1995: 219, Toury, (1995: 91), Venuti, (1995: 87), and Zlatera, (1996 75).
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of the text is of greater importance. It is possible to view the entirety of these
arguments as diverging continuations of the traditional “literal-vs.-free”
controversy about which Hatim and Mason point out: “... the problem is that
the issue [of the controversy] is all too often discussed without reference to the
context in which translating takes place; the social circumstances of translation
are lost from sight”(1990: 6). We believe that we may be able to resolve this
Issue by taking a sociolinguistic approach and asking “... who is translating

what, for whom, when, where, why, and in what circumstances?” (ibid).10

3.6  Translation Strategies

The translator has to adopt a translation technique based on translation theories
and approaches. Scholars and theorists suggest different types of translation
methods and techniques. Hervey and Higgins (1992: 29) claim, however, that to
think in terms of a translation being either “literal” or “free” is untenable, since

all translations fall somewhere on the cline below:

Figure 1
3.7 Genre, Discourse and Text
It is obvious that texts are not all of the same type. We can distinguish, for

example, between literary text and scientific text. Legal text also has its own

193ee Winter (1971), Kelkar (1985), Shen (1985), Maley (1987), Newmark (1988a), Hatim and Mason (1990),
Trosbhorg (1994) and Obenaus (1995), among others.
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distinctive features, terms and style. This section will therefore shed light on the
concepts of “genre”, “discourse” and “register”.

For instance, Farghal and Shunnaq state that the term “genre” signifies “text
type” or “register”. Although they assess the use of the term in recent works,
they do not use it in their own works because of “...the problematic nature of the
term “genre” and the multiplicity of its uses”. Although the expressions
“discourse” and “text” are often used and understood to have the same meaning,
some experts in the field disagree (1992: 210). For example, Widdowson
opines that when looking at a text “...we may treat it as an exemplification of
the language system and point out the incidence of certain linguistic structures
and items of vocabulary ... as an instance of linguistic usage (1979: 23). To do
this is to conduct register analysis and characterize the sample as text. But if we
want to account for it as an instance of use in that it communicates something
and does so in a certain manner, for example it might be a “description”, a
“report” or a set of “instructions”, we should treat that sample differently,
because ... these terms do not refer to the linguistic properties of the sample as

text, but to the communicative function of the sample as discourse” (ibid: 24).

In the opinion of Brown and Yule, there are language experts who have a “text
—as - product” view and analyse the “words—on-the—page”. To a certain extent,
these linguists make the product itself central to the communication procedure
(1983: 23). They see Halliday and Hassan’s (1976) work as it studies the
consistent ties between sentences. “The analysis does not involve any
consideration of how the product is produced or how it is perceived” (ibid: 24).
Moreover, their view, “discourse is process”, and they state that “...we shall
consider words, phrases and sentences which appear in the textual record of a
discourse to be evidence of an attempt by a producer (speaker/writer) to

communicate his message to a recipient (hearer / reader)” (ibid: 25).
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Whereas, Kress believes that, “discussions with a more sociological basis or
aim tend to use the term “discourse”..., while those with a more linguistic basis
or aim tend to use the term “text” ...where the materiality, form and structure of
language are at issue, the emphasis tends to be textual, where the content,
function, and social significance of language are at issue, the study tends to be
of discourse” (1985: 27). He adds that there is a certain area of reference for
each expression and that “discourse is a category that belongs to and derives
from the social domain, and text is a category that belongs to and derives from
the linguistic domain. The relation between the two is one of realization:
Discourse finds its expression in text”. He adds that “... certain of the range of
linguistic features that make up the text are determined by the characteristics of
the discourse ... the systematicness of features of the discourse also guarantees
the systematicness of the selection of all the linguistic features of the
text”*!(ibid: 28).

Additionally, Kress argues that the form of the text is also established by the
class of “genre” as the prescribed characteristics of a certain genre define the
nature of what is written in them (ibid: 29). He adds “... the expression of a
discourse within a specific genre carries with it the meanings, potentialities and
limitations of that genre”. In his conclusion, Kress says: “... it could be said that
the relation between discourse and text is one of emergence; discourse emerges
in and through text” (ibid: 39). Hatim and Mason (1990) follow and expand on
Kress’ ideas on the hierarchical relations between the three concepts “genre,
discourse and text”. They also place importance on the necessity of identifying

the connected notions in translators’ work.

3.8 The Need for Integrating the Three Notions
In this study we take the same path as Hatim and Mason (1990), as it is our

intention to use the three concepts “genre, discourse and text” complimentarily

! See Lemke, (1995: 92) and Mills, (1997: 76).
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since we too, believe that it is necessary to include concepts from both the
linguistic and social spheres to best explain context.

In addition to this, translation debate must address the materiality, form and
structure of language in order to uphold a constructive and corrective relation
between theory and practice. Many writers see the need for a multi-disciplinary
tactic which brings together the “text as product” and the “discourse as process”
approaches. Taber is one of the writers who hold this view and states that
“...any situation which is as complex in its dimensions as the attempt to
communicate through translation will of necessity call upon a number of
disciplines to provide conceptual and methodological classification. Among
these, at least, will be linguistics, anthropology, communication theory,

sociology of knowledge, and socio-linguistics™ (1980: 428).

Moreover, Wilss believes that both text and discourse are relevant to translation
theory: “... register analysis and discourse analysis can and must be combined
into one unified descriptive and explanative framework which can be used for

theoretical as well as for didactic purposes” (1985: 229).

In the same context Hatim and Mason argue that register analysis by itself is not
sufficient to give the translator solutions for translation difficulties. In their
model, the translation context has three dimensions: “... the problem with
register analysis, then, is that the insights which it affords into the
communicative dimension of context, valuable as they are, are not in
themselves sufficient ... a further dimension of context can be distinguished. It
Is the pragmatic dimension which builds into the analysis values relating to the
ability to “do things with words”. There is, however, a third dimension which
we shall call semiotic— treating a communicative item, including its pragmatic
value, as a sign within a system of signs” (1990: 55-59). Furthermore, they add
that the semiotic, interactive dimension of context “...takes pragmatic reading a

step further and helps the reader to locate a given message within an overall
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system of values appropriate to a given culture ... it is the perception of
pragmatic and semiotic values such as these which enables translators to
transfer the entirety of the message into their TL version”. Moreover, they warn
of treating textual clues as an end in themselves in translation: ... the various
activities of translation criticism, translation assessment and revision all run the
risk of concentrating on features of texture without relating them to the

communicative process which engendered them”(ibid).

3.9 Mason’s View of the Context of Translation

From the point of view of Hatim and Mason, translation is “... a communicative
process which takes place within a social context”. They perceive the translator
as a problem solver who may have a social function. They recognize that
language is used differently depending on “social occasion”. Their examples
demonstrate that translators should obtain the “internalized” knowledge of
social norms (1990: 3). This is knowledge held by those who take part in the
social occasion which would enable the translator to successfully convey signs
and locate himself rightly in the process of “inter-semiotic transfers”, which
consists of choices and decisions restrained by semiotic categories such as
genre, discourse and text (ibid: 69-75).

A hierarchical relationship between these categories is preserved and begins
with the more abstract before moving to the more concrete. In their definition,

[13

“genres” are “...conventional forms of text which reflect the functions and
goals involved in particular social occasions as well as the purposes of the
participants in them ... Genres may be literary or non-literary, linguistic or non-
linguistic, including forms as disparate as poems, book reviews, christenings,
etc.”. In fact, “... some genres require ‘commitment’ in arguing for an issue
while others demand “impartiality” be maintained...both the genre and the

discourse of abstracts, therefore, adhere to some principle of “detachment”
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which ensures that generic meaning is conveyed. This may be illustrated by the
way discoursal attitudes are relayed and the text is organized” (ibid: 143).

Here, they argue that their notion of “discourse” is comparable with that which
Barthes (1974: 20) calls “cultural codes”, which are *“...conceptual
systems which regulate the process whereby denotative meaning of an element
In a text requires an extra connotative meaning. This is what happens when
culture is seen as imposing itself on the text dynamically. Thus, an ideology, for
example, expresses itself through a variety of key terms which take us beyond

the text to an established set of precepts”.

Similarly, Kress encapsulates the relation between text and discourse by arguing
“...every text arises out of a particular problematic discourse. Texts are
manifestations of discourses and the meanings of discourses and the sites of
attempts to resolve a particular problem”, adding “...As concrete entities,

therefore, texts are the basic units for semiotic analysis” (1985: 27).

The following diagram reproduced from Hatim and Mason demonstrates the

hierarchical relationship between text, discourse and genre (1990: 74).

N
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Figure 2: Hierarchical Relationship between text, discourse and genre
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Hatim and Mason argue that recognizing any frequently occurring patterns
which might be seen as a unit of structure is not straightforward beyond the
level of text. They argue that: “... discourse is diffuse and can only be analysed
by relating actual expressions to the belief systems, power structures, etc. which
underlie it. Translators find these to be important indicators of the attitudes to be
conveyed. But, the attitudinal or ideological drift of a text is patterned in textual
structures... These are the tangible linguistic units which guide the translator’s
work” (ibid: 186). Furthermore, it can be presumed that the “textual structure”
or actual occurrences are united for a rhetorical intention which provides the
text with its overall purpose, as we mentioned above. Translators must
recognise this purpose in the communicative context of translation. From this
point, it can be said with confidence, then, that multi-functionality is a property

of texts.

Once again, Hatim and Mason (1990: 145-46), following Werlich (1976: 19),
agree that Beaugrande and Dressler (1981: 184) were correct in saying that
“...some traditionally established text types could be defined along
FUNCTIONAL lines, i.e. according to the contribution of texts to human
interaction. We would at least be able to identify some DOMINANCES, though
without obtaining a strict categorization for every conceivable example ... in
many texts, we would find a mixture of the descriptive, narrative and

argumentative function”."

3.10 Legal Genre

Taking the same path as Hatim and Mason (1990), we now turn our attention to
the “legal genre”. Let us assume that this “genre” contains two corresponding
discourses (the “regulative” and the “informative”) and that participants in these
two modes of writing have various roles and attitudes. The two main tasks of

communication are ‘“regulation” and “providing information” and these are

12 See Schiffrin, (1994: 126), Van Dijk, (1997a: 93) and (1997b: 56).
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carried out in “concrete entities”, 1.e. “texts”. It is presumed that texts which
fall mto the category of “regulative” discourse are semiotically, and thus
structurally, more constrained than texts within the “informative” discourse. In
addition, in these constrained texts there are presumably “established precepts”
that are at work in the process of investing the denotative meanings of the
constitutive elements of these texts with certain extra connotative meanings and
values. In fact, one can see the culture of a particular society dynamically

present in these texts, unlike in their “informative” counterparts.

What some experts believe to be the two chief functions of general language,
1.e., “to regulate” and “to inform”, are the same two functions we assume to be
present within this genre. Brown and Yule (1983: 2) and Stubbs (1983: 6)
concur with Bennett (1976: 5) in that “... it seems likely that communication is
primarily a matter of a speaker’s seeking either to inform a hearer of something

or to enjoin some action upon him”.

To sum up, having thus far discussed the theoretical framework as well as
introducing the legal genre, we move on in the next chapter to a discussion and
review of the literature on legal translation, following which the features of

legal language in both Arabic and English will also be reviewed.
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Chapter Four
. Legal Translation

4.1 Introduction:

This chapter will discuss legal translation based on the following scholars’
works: Melinkoff (1963), Crystal & Davy (1969), Brook (1973), Turner (1973),
Haeseyn and Schwaz (1977), Bhatia (1983), Danet (1985), Goodrich (1986),
Maley (1987), Germar (1980-1988), Newmark (1988a, 1988b), Halliday and
Hassan (7989), Hatim and Mason (1990), Bell (1991), Daberlnet, (1992),
Farghal and Shunnag (1992), Var6 and Hughes (2002), Crystal (2003), and Cao
(2007).

Legal translation is like any other technical translation, and requires familiarity
with the ST and TL material of a similar type to serve as source information and
as stylistic model. The translator may need to use sources of information
including dictionaries, journals and encyclopaedias to deal with difficult
technical terms. According to Newmark “Technical translation is primarily
distinguished from other types of translation by terminology...” (1988: 151).
Such terminology undoubtedly associates with legal language which according
to David Crystal “shares with science a concern for coherence and precision;
and it shares with religion a respect for ritual and historical tradition”. He adds:
“Legal language has always been pulled in different directions. Its statements
have to be so phrased that we can see the general applicability, yet be specific
enough to apply to individual circumstances. They have to be stable enough to
stand the test of time, so that cases will be treated consistently and fairly, yet
flexible enough to adapt to new social situations. Above all, they have to be
expressed in such a way that people can be certain about the intention of the law
respecting their rights and duties. No other variety of language has to carry such
a responsibility” (2003: 374).

Crystal goes on to explain:
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Legal English has several sub-varieties, reflecting its different roles. For example,
there is the language of legal documents, such as contracts, deeds, insurance policies,
wills and many kinds of regulation. There is the language of works of legal reference,
with the complex apparatus of footnotes and indexing. There is the language of case
law, made out of the spoken or written decisions which judges make about individual
cases. There is the spoken language of the courtroom, with the ritual courtesies of
judges, counsel and court officials and constraints governing what counts as evidence
and what may or may not be said. Legal language is unique in the way utterances are

subject to sanctions, such as a fine or imprisonment for linguistic contempt of court.

Additionally, Hatim and Mason state that legal texts are a sub-category of the
technical genre, given that “genre” here refers to “conventional forms of texts
associated with particular types of social occasions”. These texts come in all
shapes and forms. Besides the laws, by-laws and regulations, charters, protocols
and treaties which govern the full range of human activity, and which regulate
interaction among individuals and nations in established societies, there are also
other documents which can be classified as legal texts: lease agreements,
powers of attorney, contracts, court orders etc. It is clear that legal texts affect
the life of all individuals living in societies. It follows also that, such legal
documents such as contracts, agreements, power of attorney etc deal with all

aspects of the life of these individuals and their societies (1990: 241).

In the words of Trosborg, the language of the law is “...a specific domain of
Language for Specific Purposes (LSP), whose domain, in turn, can be divided
into a number of sub domains presumed to involve linguistic diversification”
(1997: 2). In her view it is essential to take into account the socio-pragmatic
factor if we wish to identify the features which pertain to a particular
communicative state inside a specific sub domain (ibid: 3). In addition to this,

Trosberg points out that the communicative relationships and the roles played
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by sender and receiver can use disparity in language which results in a number

of secondary languages and sub domains®®.

Translating legal documents has traditionally been — and will continue to be —
one of the most sensitive, responsible and prestigious tasks undertaken by
professional translators. The impact that an international agreement on trade
tariffs, for instance, could have on the economy of signatory countries is
significant by any standard. The slightest inaccuracy in translating the
agreement into another language could lead either to additional levy burdens or

to disputes among these countries, or to both.

The forthcoming section will discuss the key studies of law-related language,
and this will then be followed by a discussion focusing on key studies of legal

translation.

4.2 Some Key Studies of Legal Texts

It may be said that the analysis carried out by Crystal and Davy, was the first of
its kind to study the language of legal writing. Although previous works had
shown the difficulties in this field, their study showed why the complicated
mode of this style is necessary and identified its most frequent characteristics.
Their study focuses on data from two legal documents: the first an “endowment

assurance” and the second a “hire purchase agreement” (1969: 193-217).

Obviously, Crystal and Davy believe these texts to be linguistically
representative in several different functions and that they have blurred
boundaries. It is suggested that translation could be aided by “...identifying ...
those features which are restricted to certain kinds of social context; to explain,
where possible, why such features have been used, as opposed to other
alternatives, and to classify these features into categories based upon a view of

their function in the social context” (ibid: 10).

Psee Gee, (1992: 75), (1999: 102) and Gee and Green, (1998: 86)
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In other words, Brook (1973: 120), Turner (1973: 90) and other specialists in
stylistics have characterised this “legalese” mode as being protracted, rigid,
formulaic and replete with outmoded words and phrases. This is unhelpful in
terms of translation, where a true and clear picture of the background behind

this language is needed.

Furthermore, Danet’s outline of linguistic studies of the legal register cites
important investigations undertaken in the 1970s and 1980s of legal texts that
could be described as “formal” or even “frozen”. These include legislative,
administrative and testamentary documents as well as jury instructions (1985:
278-287). The focus of Danet’s article then moves to an 1884 issue of the
journal Text which comprises seven papers studying legal register in written
styles of Swedish and English. Focusing on a legal English text entitled the
“Assignment”, she attempts to demonstrate unique lexical, syntactic, prosodic
and discourse-level characteristics. She explains that she chose this text because
“...it is an extreme example... of the legal register and probably displays its
features with more intensity than most written documents in British legal
English” (ibid: 279).

The analysis undertaken by Maley concentrates on the language of legislation as
represented in statutes (otherwise known as “Acts of Parliament”) and gives a
historical and functional clarification as to why the critical and characteristic

(15

forms of legislative language endure. He attempts to show “...the extent to
which legislative language is a motivated based style or register of English”
(1987: 26). Maley works on the assumption that the situation can be influenced
by the nature of legislation, the roles of the participants and the institutional
objectives (ibid: 27). His study looks at how the choice of language can be
affected or even established by the above factors and how the text which is
constructed as such can itself become part of the legal process. He also analyses

the definition of “infanticide” in the “New South Wales Crimes Act”, 1901,
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with the aim of illustrating the “sociological” influence on the writing and
understanding of legal documents. At the close of his study, Maley reflects that
“...legislative discourse cannot be said to be purely or wilfully esoteric or
archaic or unintelligible, as its critics often say. It constitutes a rational and
functional style... more accurately; it is rational because it is functional” (ibid:

46).

In a study on the differentiation of varieties within the English language,
Ferghal and Shunnaq investigate the dominant syntactic and lexical features and
describe distinctive text organizing patterns in three language varieties: new
items in press, legal documents and instruction manuals (1992: 204). They
examine the variations within the English language, focusing on the overriding
lexical and syntactic characteristics. They also study three types of language
forms: news items, legal texts and instruction manuals, illustrating the
organisational systems within these three variants (ibid). They assume systemic
linguistics as their theory. The analysis takes the form of five inspections:
“...the first one operates on units larger than the sentence and examines their
relation to the sentence. The next two scans concentrate on the sentence, while
the last two scans focus on the clause and units below the clause level”. All the
pieces of language are genuine and show the disparity in subject, for example,
“...legal texts cover contracts, regulations of a legal effect, and extracts from
acts or statutes” (ibid: 47). They are all of different lengths, but each type of
writing has 10,000 words. The findings are then compared and contrasted in
terms of sentence complexity, logicosemantic relations, and some other
syntactic and lexical variations as “...features that can act as operating factors in

the design of a text type” (ibid: 205).

Proceeding Ferghal and Shunnag, Jarjeis, in her study of legal language, there
has been no linguistic investigation of professional Arabic to identify

distinguishing characteristics of particular professions. She nevertheless does
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not refer to contracts, statutes and regulations written in Arabic as texts which
should be taken into account (cf. Musson, 2001: 75). She merely considers two
textbooks on “civil law” and “international law” written by Arabic native

speakers as illustrative of legal language (1992: 93).

By and large, there was no demand for the translation of legal texts before the
close of the 1970s, and even then the documents in question were limited to the
field of contracts and statute. In her study of legal documents translated from
French to English, Meredith attempts to single out hazards and badly chosen
constructions. Her work confirms that improvement is desperately required in

this sphere and therefore proposes strict rules for translation (1979: 61).

The study conducted by Russell pinpoints loan words, transferred terms and
English—French couplets in the legal language of Quebec, which has two legal
systems (1979: 213).

Furthermore, Weston produced a thesis which, he states: “was intended as a first
contribution to a semantic treatment of the legal field in French—-English
translation. It is based on stated principles and deals with well over 200 terms
relating to the branches of French law, the courts and the legal profession”
(1983: 211). In his view, Weston’s compilation of writings is adequate to show
that it is possible to devise some broad theories. In this vein, he states: “...the
most important general characteristic of any legal translation is that an
unusually large proportion of the text is culture—specific. In such translation, the
basic difficulty of overcoming conceptual differences between languages
becomes particularly acute” (ibid: 207). This means that when it comes to
phrases and words in the source language that are specific to a particular
environment, Weston believes they can only be — in order of preference — given

functional equivalents, translated word for word, borrowed, neologised, and
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naturalised. In his view, the objective and the readership of the translation will

determine which of the above is chosen (ibid).

Another aspect, it can be added that the function of legal language cannot be
explained.  Therefore, she expounds a model which according
toTrosborg“...may provide for a more adequate and integrated interlingual
output, as regards function, form and content” (1995: 109). In order to facilitate
identification on the part of the translator, her focus is on communicative roles
which play a part in ‘contractual discourse’. She takes into account the
realization of the communicative roles of attributing rights and duties in
contracts via the use of commanding, constitutive and commissive features of
speech (ibid: 14).

For instance, Vol. VIII of the Scholarly Monograph Series, published by the
American Translators’ Association, has the theme: Translation and the Law. It
covers a wide range of topics which include efficiency in courtroom
interpreting, conditions and responsibilities of translators and interpreters under
the law, linguistic complications resulting from contradictory legal traditions
and systems, and the instruction and experience of legal translators and
interpreters. The volume was edited by Morris, who stated: “...It is sometimes
said, by people who do not know, that legal translation is a mere mechanical
thing, a question of formulae. The present papers demonstrate that legal
translation is not a matter of mere formulae, not something that can be done in
automatic fashion... This goes beyond the matter of fine distinctions, however
immediately important these may be, to the crux of the matter that translations
made without care for the distinct worlds and systems involved can distort

understanding hopelessly” (1995: 3).

Another point of view given by Issa, who specialises in English-Arabic

translation of contracts, views legal language as the most formal of all its
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counterparts as well as being open and specialised. On this she states: “... it is
not oriented to people at large; but rather geared to a number of audience who
have gained a formal education of its nature and peculiarities”. Her view point
in analysing the sphere of legal contracts is that of register, and through this lens
she examines the make-up and constituent parts of terms of contracts and the
linguistic features therein (1997: VI).

Issa seems to agree with Trosborg in that “... a translation of contracts ... is
intended to serve a purpose similar to that of the original, though as a means of
communication in a different linguistic and cultural setting” (1997: 2). From
here, Issa conjectures that “...the standard format, technical terminology, syntax
as well as the formal register of the TL is to be respected in dealing with
documents that are to be concurrently valid in the TL community such as
contracts”. In spite of this, she does not consider the possibility of the TL
Arabic contracts having their own mode and register, but instead concentrates
exclusively on SL English texts. Moreover, she presupposes that literal

translation is preferable for contracts (ibid).

Accordingly, the ST is given priority over the target language and the focus of
the “comparative description” is on demonstrating the translation of
predominant characteristics of English into Arabic. Possible variation between

the two structures of law is not taken into account.

4.3Law as a Specialised Language

The terminology and discourse of legal spheres are primarily classed as
“specialised” or “technical” language rather than “general language”. However,
it is difficult to define what exactly is meant by “general language”. Frequently,
it is left to the individual to decide what “everyday” language is. Haeseryn
attempts to define it as “the standardised formof a certain language used in mass

media, education, administration.....”. Both Haeseryn (1977) and Schwarz
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(1977) distinguish between everyday and specialist language. Schwarz
compares technical with common language and defines the latter as a lexical
subsystem within a “natural language” which is understood by all who use this
language. In comparison, legal language is not understood by all but is the
domain of experts in a specific law-related environment. This is what, in
general terms, defines it as “specialised” and as being used and understood by

specialists within a particular environment (1977: 19-22).

Haeseryn (1977) defines specialised language as a type of language which is
used in particular areas of expertise. It has its own special characteristics in
vocabulary and perhaps also in syntax and style. Haeseryn prefers the term
“specialised language” because this includes topics such as economics,
sociology, law, linguistics, etc as well as the exact and applied sciences.
Haeseryn considers administrative language to be “general”, whereas Shwarz
classes it as “technical” like legal language. This indicates how difficult it can
be to separate one type of language from another. Varieties of language such as
scientific and legal may be comparatively easy to define because of their
terminology and style. However, all types of legal texts may share several
features with an administrative government document, and this makes them
difficult to separate. This brings us back to the problem of defining register.
However, all types of legal language share particular grammatical features

whose function is to set out the law or legal requirements (1977: 103-6).

4.4 Legal Text-Types

In general, text is defined by Halliday and Hasan as “language that is
functional” or “language that is doing some job in some context, as opposed to
isolated words and sentences” (1985:10). The text, however, must be regarded
as a semantic unit and a product and process the meaning of which is conveyed
by words and sentences. “The text is a product in the sense that it is an output,

something that can be recorded and studied, having a certain construction that
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can be represented in systematic terms. It is a process in the sense of a
continuous process of semantic choice, a movement through the network of
meaning potential, with each set of choices constituting the environment for a
further set” (ibid ). They add that the text is also an “instance of the process and
product of social meaning in a particular context of situation”. Thus, legal texts
are the communication medium in law-related environments.

Legal language therefore, is distinguished from general language. In the next
few paragraphs, definitions of functions will be examined under functional
theory in order to sub-divide legal texts. According to Halliday and Hasan, the
three main roles of a text are ‘ideational’, ‘interpersonal’ and “textual” (ibid).
However, Newmark suggests that these roles are the “informative”, the
“expressive” and the “vocative” (1988: 41).

In Newmark’s work, there are also the secondary ‘“aesthetic”, “phatic” and
“meta lingual” functions, and there are suggestions about how particular legal
texts should be used. For example, it is recommended that statutes and legal
texts should be regarded as ‘authoritative statements’ which are said to be
“expressive” text-types. However, Newmark and Halliday and Hasan stress that
although a text may be predominantly expressive, informative or vocative it will
not be exclusively so (ibid).

Furthermore, the advantage of Newmark’s functional typology, Bell, argues that
“(Dt makes it possible to list text-types under each function and, in the case of
informative function, distinguish “topic” from “format”.(for example,

Informative; scientific textbook)” (1991: 204).**

In Gémar’s classification, legal texts fall into four broad categories: (1) loi et

reglement, (2) jugements et actes de procedure, (3) actes juridiques (contrat,

“Gemar (1988), Goodriche (1986) and, in particular, Bhatia (1993, 1987 & 1983) provide more in-depth

examinations of the subdivisions of legal texts.
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testament), and (4) doctrine. This helps to assess the level of difficulty and the
responsibilities of the translator (1988: 310). Bhatia puts forward a similar
categorisation and describes the term “language of the law” as encompassing
several usefully distinguishable genres depending upon the communicative
purposes they tend to fulfil, the settings or contexts in which they are used, the
communicative events or activities or events, the background knowledge that
such participants bring to the situation in which that particular event is
embedded and a number of other factors (1987: 227). His preferred term is
“genre” rather than types or register.

It is possible to divide genres according to their lexico-grammatical, semantico-
pragmatic and discoursal categries. The following figure illustrates how written

discourse may be divided into three types:

Text Types

r T |
U Literary ’ U General ’

Specialist

4%
Academic Legislative
o
Contracts, Cases,
Agreements Judgements

Figure 3 Classification of Texts

Primarily, texts are divided into three categories — General, Literary and
Specialist - using a criterion similar to Halliday’s concept of field. This thesis
focuses on specialist language which can be sub-divided into categories such as

legal text, which is the main concern of this thesis. Legal texts are in turn

-53-



divided into written mode or spoken mode, and then into academic, juridical or

legislative language.

4.5 Features of Legal Discourse
Legal discourse has distinctive features which can be categorised into three

main parts; lexical, syntactic and textual:

4.5.1 Lexical Features

In his book The Language of Law, Melinkoff discusses how Latin and French
have influenced English legal language and how the desire for precision has
given it a complex and distinctive nature. Certain words and phrases are used to
make sure that there is no room for misinterpretation. These include terms such
as “tort”, “alibi”, “appeal”, “bail”, “defendant”, “landlord”, and “plaintiff”.
These words are known as “terms of art” — that is, words on which lawyers have
agreed there can be no argument as to their meaning. Among these ‘terms of
art’ are also legal French and Latin words, e.g. “estoppel”, “fee simple”, “res
judicata” and “ratio decidendi” (1963: 14-15).

Another way to make sure legal language is accurate is to use a limited number
of verbs to designate speech acts. Verbs which occur frequently include

99 ¢

“deem”, “accept”,

99 C6y 9% ¢ 9% ¢

require”, “issue”, “state”,

29 ¢ 29 ¢¢

specify”, “constitute”, “perform”
or “observe”, “exercise”, “provide”, etc. Crystal and Davy argue that terms such
as “valid” and “damage” are not sufficiently precise to qualify as “terms of art”.

29 (15

Other imprecise and stretchable words like this include “adequate”, “and/or”,
“due care”, “intention”, and “malice”. They add to this that in legal language
there is a large number of collocations of adverbial and preposition-like words
such as “aforesaid”, “hereinbefore”, “hereto”, “herewith”, “heretofore”,
“therein”, and “thereunder”. The above are cohesive devices used in legal
language[s]. Along with antiquated verb forms such as ‘witnesseth’ and ‘doeth’,
they form a link with the past and add an air of formality to the discourse (1969:

66). Similarly, Daberlnet divides legal vocabulary into two core groups:
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technical vocabulary which contains technical terms, and support vocabulary
which comprises less or non-technical words which link the technical words
together. He stresses that the importance of support vocabulary should not be
underestimated as such words can influence the meaning of the text (1979: 26-
34). However, Gémar divides all the terms into three categories: 1) legal
vocabulary; 2) support vocabulary; and 3) general language, e.g. articles,
pronouns and adjectives taken from the general language (1980: 883).

Another considerable detailed classification is introduced by Varo and Hughes
where they classify legal terminology along the same lines. According to them,
“the greatest single difficulty encountered initially by legal translators is the
unfamiliarity of the vocabulary characteristic of this type of discourse”. Then,
they divide lexical items into two groups (2002: 16). The first comprises
“symbolic” items, which are the terms which have a legal meaning such as
“tort”, “court”, “guilty” etc. which they sub-divide into three groups, as shown
in the diagram below: pure technical, semi-technical and everyday vocabulary.
The second group comprises ‘“functional” items, which are terms such as
“hereinafter”, “whereas”, “under”, “in view of”, etc. (ibid).

Cao also seems to agree with Vard and Hughes that “legal terminology is the
most visible and striking linguistic feature of legal language as a technical
language, and it is also one of the major sources of difficulty in translating legal
documents™ (2007: 53). Due to the systemic differences between Arabic and
English, there can be a lack of equivalence in terminology causing both
linguistic and legal complications. Cao discusses four terminological areas that
many cause problems in legal translation: “legal conceptual issues and the
question of equivalence and non-equivalence of legal concepts in translation;
legal terms that are bound to law and legal institutions; legal language as a
technical language in terms of ordinary vs. legal meanings, and legal
synonyms’; and finally ‘terminological difficulties arising from linguistic

uncertainty such as vagueness and ambiguity” (ibid: 54).
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It can be seen from the diagram below that legal terms are classified under the

following headings: i) Pure Technical, ii) Semi-technical and iii) General terms:

Legal
Vocabulary
[ N , N | .
Pure Semi- Everyday
Technical Technical Vocabulary

Figure 4 Classification of Legal Terminology

This thesis follows their arguments and treats terminology as the main issue in
translating legal texts.

It can be helpful to contrast the differing purely technical vocabulary applied
respectively in civil and criminal courts, for example, “ex” (al-muda‘i-
plaintiff) versus “sle¥V’ (al-‘idica-prosecutor), “dsww” (mas’l-liable) versus
“@id” (mudhnib-guilty) , “ ) =¥V (al-adrar — damages) or “dsxdl Clel a¥1” (al-
‘ijra’a al-madaniyya - civil remedy) versus imprisonment “c> (as-sijn-jail)

or “4ysie” (‘uquba-punishment).

Other pure Arabic legal technical terms which are used regularly in contracts
can be illustrated together with their English possible counterpart as follows:
“asm 0/pSa”  (hukm/marsiim-decree), “c2)”  (rahn-mortgage), “e!JS/lsa)”
(‘Tjar/kira’-lease), “_lall S (malik al-caqar-landlord), “:= W#” (fima bacd-

hereinafter), “,>3l” (al-mi’ajjar-tenant), “<sWiu” (isti’naf-appeal), 4
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e (ihalat ad-dactia- committal proceedings), “zlall =8 (qadi as-sulh),

“4aSas” (mahkama-court/tribunal), “4ls” (idana-conviction) etc.”

Some of the terms mentioned above are subject-specific terms such as contract

terms, court procedure etc.™

Semi-technical terms are usually not common in general language. They can be
used in both legal language and normal daily life. This can be noticed in the
example above, the term “consideration” in contract. For instance, in law, one
meaning of “consideration” is an act or a promise which is made when making
the contract and “one party has made a promise in exchange for which the other
party has done something” (Black’s Law Dictionary, 1999). Without
“consideration” the contract has no legal binding. The semi-technical term is
used in relation to payment, usually with as a prepositional phrase ‘in
consideration of’, as in the phrase ‘in consideration of rent fees to be paid
monthly’ which can be translated into Arabic as “_ed ) &8 Jae” which

basically means “in payment of” (Faruqi’s Law Dictionary, 2006).

4.5.2 Standardization of Legal Terms

One of the most significant obstacles to the advancement of the linguistic
register is the difficulty of unifying the translation of linguistic terms (cf. Al-
Omar, 1997: 5). It is thought that works by linguists, lexicographers and
translators must be synchronized based on a methodological record of Arabic
linguistic tradition, which must in turn be logically organized and classified (cf.
Ibn-Abdallah, 1976: VI). Sager believes that standardization of terminologies
would help develop Arabic linguistic register as well as offering solutions to
some translation problems. Standardisation provides more precision and

appropriateness (1990: 15).

For more examples of legal terms, see chapters Five and Six.
'®Chapter Six covers a full analysis for various examples translated from Arabic into English, showing how
legal terms can be a major source of problems in translation.
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Some Arab scholars and academies have attempted to unify specialist
terminology independently; but if these efforts are not fully synchronised then
they merely add to the problem. In response to this predicament, attempts were
made to found the “Coordination Bureau of Arabization”, which in 1989 issued
The Unified Dictionary of Linguistic Terms. The Bureau of Arabization was
established in Syria by an agreement with the Arab League Educational,
Cultural and Scientific Organization (ALECSO), which is based in Tunis. The
idea behind the dictionary was to create Arabic terms of foreign words,
especially in science, in order to “enrich Arab culture through the translation of
works of foreign origin and share Arab achievements through the translation
of Arabic works in the fields of science, art and literature into widely-spoken

foreign languages” (www.acatap.org). The dictionary was criticised by some

scholars such as Hassane Darir on the grounds that it is, “far from providing a

unified set of linguistic terms, proves to contain too many shortcomings”(ibid).

4.5.3 Rarity of Legal Arabic-English Dictionaries

The translation of legal documents such as contracts, treaties etc., involves
serious legal risk and it could cost companies millions just because of
mistranslating a term. Adequate bilingual legal dictionaries are translation tools
which could minimize this kind of risk, ideally by conveying legal
consequences which reliably approximate those worded within the document to
be translated. Since full equivalence only exceptionally occurs, as has been
elucidated earlier in this chapter, it is of the utmost importance that bilingual
dictionaries make clear as precisely as possible, which acceptable equivalent
has to be used, and also how it has to be used in the target language. Legal
translators of Arabic texts into English suffer from the lack of Arabic — English
legal dictionaries. The only Arabic-English legal dictionary available is Faruqi’s
Legal Dictionary. In Faruqi’s dictionary preface, Faruqi states that ‘‘the

fundamental objective sought is to provide to the Arab lawyer and student of
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jurisprudence and to the Arab businessman who, by virtue of his foreign legal
and business relations, can ill afford indifference to legal terminology, a
bilingual dictionary in the pattern of modern English and American
dictionaries’” (Faruqi, 2006: 1-2). It can be noticed that the dictionary is a
specialised one aimed atstudents and lawyers, but not at professional translators.
A professional legal dictionary should provide translations based on legal areas
and systems, especially in cases where the two legal systems are completely
different. Hence, there is a pressing need for a high-quality Arabic — English
dictionary which can be designed for the benefit of professional translators, to

help them achieve as close equivalence as possible

4.5.4 Syntactic Features

The following sub-sections discuss some of the syntactic features of English
and Arabic legislative texts. In the words of Goodrich, “the draftsman is
instructed to deal with every small point, block every loophole, tie up every
loose end” (1986: 52). This could result in “the form of very long and complex
sentences incapable of standing alone” (Bhatia, 1993: 200). According to
Crystal and Davy, English legal language is distinguished by long, complicated
nominals which are in noticeable contrast with verbal groups. Moreover, this
language uses more post-modification in nominal groups and non-finite clauses
as post-modifiers than it uses pre-modification and finite clauses. Phrases such
as “any instalment then remaining unpaid” or “the rent hereinbefore reserved
and agreed to be paid during the term” are frequently used. Post-modifying
elements are sometimes used for precision, as for example in “the payment to

the owner of the total amount” (1969:205)."’

' Arabic, like English, also uses long complicated nominal sentences in legal documents starts with “dzdll aul”
(ism al-ficl-verbal noun). Moreover, Arabic is mostly verbal, and so we find examples such as “Js¥) <o hll g2t
or “Adlay) 3 g olé ki & 1 (see Chapter Five and Chapter Six for further details and examples).
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Another method is what Bhatia calls “textual mapping devices”, which are
“discoursal strategies which serve primarily a text-cohering function relating
one aspect of the text to another, either in the same act or in some other, thus
helping the draftsman to reduce information load at a particular point in the
expression of the legislative content” (1993:141). Common in early British
legislation, the “proviso clause” (a clause in a bill that sets out specific
exceptions to the general law) sets out the main case and situation and any
exceptions to it. It makes the sentence very long, and draftsmen now prefer to
break it up into smaller sections (ibid).

Another syntactic feature of legal texts is passive. Passive structures are also
common in both English and Arabic legal texts. Halliday and Hasan explain that
the choice of the passive in any language relates to the textual function of the
language. The Arabic passive is described by grammarians as “an agentless
construction” (1970: 322-361). Certainly, both legal Arabic and English make
use of the passive voice™.

The Present Simple tense and modality are also quite common in both English
Arabic legal languages. According to Palmer, modality in English has two
types: “propositional” and “even” modality. Propositional modality can be
divided into “epistemic” and “evidential”. He adds that “the essential difference
between these two types is that with epistemic modality speakers express their
judgements about the factual status of the proposition, whereas with evidential
modality they indicate the evidence they have for its factual status”. Even
modality, according to Palmer, is classified into: “deontic” and “dynamic”.
Palmer points out that “deontic modality” relates to obligation and permission
(2001: 8). This type of modality is commonly used in legal English.

At the same time, modality in Arabic is also divided into “deontic” and
“epistemic”. Holes points out that “in Modern Standard Arabic, mood and

modality are intimately bound up. Mood inflection is always marked in the

*®see Chapter Five for further details and examples
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prefix-stem, and is frequently a morphological correlate of modal meaning of

one kind or another, expressed lexically elsewhere in the sentence” (1995:

181)."

4.5.5 Textual Features

Scholars agree as will be discussed below that cohesion is one of the most
significant constituents of the text. It can be achieved via certain cohesive
devices such as conjunctions, referring expressions, ellipsis, substitution,
repetition, and parallelism. Arabic and English deal with cohesion devices in

different ways:

4.5.5.1 Layout Features

Legal documents such as treaties or resolutions usually consist of four main
parts: i) Preamble “islw-dibaja”, ii) Initial Article“4~3é-fatiha”, iii)
Articles“a) s»-mtiad”, and iv) Concluding Article “xa-khatima” (Hatim (1997:
14). Other types of legal documents such as contracts are usually divided into
two main sections: the preamble and the general provisions. The preamble
usually consists of 1) subject, ii) location, date, and parties’ names, and iii) the
“witnesseth”, which is the main clause. The general provisions consist of the
main Articles of the contract. The document usually starts with the definition of
terms, especially in the case of commercial contracts. The layout of such
documents in Arabic and English is similar. However, headings are usually
written in larger fonts and maybe in capitals in English; Arabic, however, lacks
capitalisation. Hatim states that each section of the legal document has a
“language” of its own which is essentially of a formulaic nature. The translator
must therefore be acquainted with these conventions in both English and Arabic
(1997: 14).

“Examples of English and Arabic modality are explained below in Chapter Five
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4.5.5.2 Sentence Length

Legal sentences in English/Arabic are usually long and complex. Contracts, for
example, often use one long sentence which can be hard to read (Bhatia, 1994
143).Holes states that English uses sentence breaks, while Arabic generally uses
the connector (wa = and) between sentences (1995: 217). This is also
emphasised by Danet (1985: 281), who points out that an English legal sentence

is twice as long as any scientific English sentence.?.

4.6 Lexical Cohesion
Lexical cohesion is the “cohesive effect achieved by the selection of
vocabulary” (Halliday and Hassan, 1976: 274). It can be divided into: lexical

repetition and morphological repetition:

4.6.1 Lexical Repetition

Lexical repetition is commonly used in both Arabic and English legal language
to avoid ambiguity (Tiersma, 1999: 72). It is also used to connect sentences
together. This type of repetition is common in both Arabic and English. For
instance, there are two types of lexical repetition®": i) word repetition which is
the repetition of a single word, and ii) phrase repetition in which the whole

phrase is repeated (Dickins, Harvey and Higgins, 2002: 108-9).

4.6.2 Morphological Repetition
Another type of repetition in both Arabic and English is morphological
repetition. Three main types are distinguished: i) pattern repetition, ii) root

repetition and iii) suffix repetition (ibid: 107).

4.7 Specific Aspects
There are some other cohesive devices also used in legal texts. For instance,
anaphoric devices are not often used in legal language, although “this”, “that”

and the various forms of the verb “do” are sometimes found. However, these

*%see Chapter Five for further details and examples
*! For more details see Halliday and Hasan, 1976: 278.
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devices can lead to ambiguity and confusion because it is not always clear what
they refer to. So it is better for the translator to stick to the original text as much
as possible in order to avoid vagueness and ambiguity.

Another common device is the archaic reference. It is also common in legal
Arabic and English. Terms such as “sdei ,sS3a1” and “Ual &8 54 are commonly
used in legal Arabic. English archaic terms are used more often in legal English.
Examples of these are “herein”, “hereafter”, “aforesaid” and the like. Such
terms in both Arabic and English can cause ambiguity in translation as they do
not specify what they refer to. “sJei S for example, does not refer to a

specific subject mentioned earlier (Mellinkoff, 1963: 305).

4.8 Translator’s Competence

Translating legal texts is not an easy task, especially between two very different
languages such as Arabic and English. Therefore translators from Arabic into
English must have a set of competencies in order to enable them to translate as
precisely as possible. These competencies are: i) legal background competence,
i) language competence, and iii) cultural competence.

) Legal Background:

In order for the translation to be as precise as possible, the legal translator
requires translation skills as well as legal training. Brackeniers suggests that
lawyer-linguists should attend special translation courses to allow them to have
a legal background in both law and translation. This can be achieved at the
university level, where legal translation specialised courses can be introduced
for translation students. Such a course has been already introduced at Ottawa
Faculty of Law and the School of Translation and Interpreting (in Saréevié,
1997: 115). The programme is designed to train professionally both law and
translation students, so as to make them equally professional. The programme
teaches law students 24 credits in language, translation and terminology,

whereas translation students are taught the basic concepts of law (ibid). Such
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programmes and training can improve the quality of legal translation and reduce
any legal risks that may occur between English and French.

i)  Language Competence:
Translators must have competence in both languages in order to be able to
translate the ST into the TT. They should master language from the whole
aspect because the ST is a unit of meaning and not just words or sentences.
Moreover, the translator must also have a good theoretical background in
translation as Newmark states that all translations are implicitly based on a
theory of language. The translator should therefore master the function of
language as a whole (1988: 39).

i) Cultural Competence:
The translator must also have cultural competence with respect to both source
and target languages (Kastberg, 2007). The SL may have different ways to
express the meaning which can be sometimes hardly translated into the TL. This
Is the case in Arabic and English, where some expressions used in an Arabic
text may not have the equivalent terms the English culture. Therefore, the
translator must find the equivalents (see section 3.2) in order to convey
accurately the sense intended by the ST author. The translator of Arabic text
into English has to deal with various cultural aspects, since the two cultures are
completely different.
It can concluded that having studied legal language and specialised text, as well
as the lexical, syntactic and textual features of both Arabic and English legal
discourse, it is necessary for us now to study the differences and similarities
between Arabic and English legal texts. This will be dealt with in the next

chapter.

-64 -



Chapter Five

5. Comparison between Arabic and English Legal Texts

5.1Introduction

Legal discourse is characterized by the use of words, syntax, and style that is
peculiar to itself. The difficulty in translating legal discourse arises from the
differences between two different legal systems and two different languages.
The nature of technical language and the basic aspects of register known as
“field”, “mode” and “tenor” as they apply to legal discourse combine to make

the translation process a difficult task (Hatim and Mason, 1990: 50).

This chapter will draw attention to some general points as a prelude to the
detailed analysis of specific texts in Chapter Six. It will address first of all, with
explanatory examples whenever possible, the three categories of legal register:
“field”, “mode” and “tenor” of discourse (ibid). It will then provide a review of
the similarities and differences between Arabic and English legal discourse.
Three main features of legal discourse will be covered: lexical, syntactic and

textual features.

5.2 Legal Register
In terms of register, we can analyse legal discourse under three headings: field

of discourse, mode of discourse, and tenor of discourse.

5.2.1 Field of Discourse

Field of discourse, an integral part of the theory of register in neo-Firthian
linguistics, is commonly represented as one category of varieties description
(Gregory 1967, Benson and Greaves 1973, Halliday 1978). Thus, Gregory and
Carroll (1978: 7) introduce field, together with the categories of mode and tenor
of discourse, as follows: in a general sense they are all related to the role being

played by the user in the language event. They “refer to the institutional setting
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in which a piece of language occurs”. Field of discourse is the consequence of
the user's purposive role, what his language is "about", what experience he is
verbalizing, what is "going on" through language. Mode of discourse, on the
other hand, has to do with the degree of writtenness or spokenness of a text,
while tenor accounts for points along the scale of formality to informality, and
for “what the user is trying to do with language (in a sense that is different from
the purposive-role/field-of-discourse factors) for, or to, his addressee(s)—
whether he is teaching, persuading, advertising, amusing controlling, etc” (ibid:
8).

According to Halliday, “there is not a great deal one can predict about the
language that will be used if one knows only the field of discussion or only the
mode or the tenor. But if we know all these we can predict quite a lot”(1978:
33).

The field in the following example, translated by Hatim, Shunnaqg and Buckley,
is the literature of a “Llas 4ax” (hujjat wasaiya-certificate of guardianship). The
fact that there is a preambular section and an operative section explains the field
of discourse as an Islamic legal provision written in the form of a declaration
dealing with legal guardianship by a “de & 4Sss” (mahkama sharciyyaa-
religious court) (1995: 84):

Text 1 (hiijjat wasaiya/ Llas 4aa)

Ul s dan

i/ —meene ey i S e il Ul sl 3 sl ol a3
Yol e oo oAl ommee B O R T O (g0 =
oo Vs Ade Ay IS5 Vs e yalis leit oy cmmmmmeaee On o w8l (o sall 5y
Al (g a3 Y1 T s 5 Funad (pa ST oo oy Jlall (e Tiae
PPN IV — PTG P PP P pu— Al o s aibal 5 Alal Ll (585 38
SR FIS PRPEE ol s 230 5 & ) G 59 e el 5 Al e T e L
S5t Cnagl By oo O dal s S Jlabielly g jlise as W5 alall 4 855 QY
---------------- Gead gaill g Janll 48 Loy A 1 o3 ¢ 55k ALl 5 Mo
Lol A dal il g5 e Gl Jid
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Certificate of Guardianship

In the Legal Council convened in my presence, I----- , the Religious Judge of ----
appointed and installed Mr. ----- resident in --------- as legal guardian and
competent spokesman on behalf of ----, son/daughter of the deceased Mr. ------- :
on condition that the said guardian may not sell any ------ nor mortgage nor
lease these, nor authorise general power of attorney, nor receive a sum of
money in the name of ------- greater than twenty five dinars except by written
legal authorisation from the Religious Court. His eligibility and honesty have
been confirmed in our presence, and the father, Mr. ----- of ----- , has died
without appointing a legal guardian or choosing a guardian for him/her, and the
legal minor------ is below the legal age of maturity and has no chosen or eligible
guardian whether father or grandfather. This is confirmed by ----- . | have
enjoined that guardian to be Godfearing and to perform all tasks related to this
guardianship in the interests and in the benefit of ------- . He has accepted this
from me and undertaken to fulfil his obligation, may God be his sufficiency.

Here, words such as “4Sas” (mahkama-court), “Le i Luay” (wasiyyan
sharciyyan-legal guardian), “c».” (rahan-mortgage) , “4le 4Sy” (wakala
camma- general power of attorney), “-~=%" (qadi-judge-magistrate), « slss
=" (majlis shar<i-legal counsel) illustrate the kind of subject that is
manifested in the field of discourse, i.e. it is a legal subject dealing with legal

guardianship.

By the same token we can assume that in the Constitution of Jordan, given as an
example below, the field of discourse is norms, institutional rules and legal
provisions written in the form of a constitution that regulates and organises the
social, economic, political, religious, and military policies of a country. As with
any other legal document, constitutions consist of preamble and operative
sections. The following example is from the Jordanian Constitution with the

official English translation quoted in Dickins, Hervey and Higgins (2002: 197):
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Text 2 Jordanian Constitution

el A1 ASLedl dlle J 531 O o

e Gaail Gl il s eV Ldaa sy jile e ;tgjjjiuj\wwjﬂd\?m&\uw\@aﬁg
b‘)\.l».a}__\ ‘)Abj L;"‘AS“ d.l:ud\ J}.b.n.ﬂ‘

We Talal the First King of the Hashemite Kingdom of Jordan in accordance
with Article 25 of the Constitution, and in pursuance of resolution of the Senate
and House Deputies, do hereby give my assent to this revised Constitution and
command that it be put into effect

Here, it can also be said that there are certain constructs and word formations
such as “Jaall gl Je 3ua (nusaddiq cala ad-dustir al-mucaddal-1 hereby
give my assent to this revised Constitution) and the present tense verbs that
imply imperative mood such as “s_jlxals " (na’mur bi’isdarih-and command
that it be put into effect), which demonstrate the field of discourse as a legal

subject, namely, a constitution.

3

Each legal document in both Arabic and English, whether “, s (dustiir-
constitution), “_)_# (qarar-resolution), or “s1l=s” (mucahada-treaty) etc. consists
of four main parts: “4alw” (dibaja-Preamble), “4=3&” (faitha-an Initial Article), a
set of “3s” (mawwad-Articles) and a “4dl” (khatima-Concluding Article)

(Hatim, 1997: 14).

In addition, Dickins, Hervey and Higgins (2002: 196) state that “the preamble
does not form part of the constitution as such, and therefore does not have the
same status as the constitution itself”. They add that “preamble” is usually
translated into “4~3&” (fatiha-an Initial Article) and that the English preamble
usually does not have it as a title line as in the United States Constitution.
Preambles, they point out, often begin with a first-person plural subject (ibid:
196-7). The example is from the United States Constitution, quoted in Dickins,
Hervey and Higgins (ibid):
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Text 3 United States Constitution

WE THE PEOPLE OF THE UNITED STATES, IN ORDER TO FORM A
MORE PERFECT UNION, ESTABLISH JUSTICE, INSURE DOMESTIC
TRANQUILITY, PROVIDE FOR THE COMMON DEFENSE, PROMOTE
THE GENERAL WELFARE, ....

For example, the Libyan Constitution however, does have the “4~3” (fatiha-
preamble) or “4.3” (muqgaddima) as a title line. Consider the following

example:

Text 4 The Libyan Constitution

A_A -

o s Al (il Hh Anay Cpeaiaall 91385 al) (il jha g A8 5 e Ll el Miaa g

240 33 ) Al Aida 5 duman

Here the main part of such legal documents either in Arabic or English is a set
of Articles. In Arabic, the tense used is mainly the imperfect. The following

example is taken from the Emirati Federal Law:

Text 5 UAE Federal Law

4 32l
.M‘B‘)S\J:\Aé‘fla_)Y\Q\JLAY\MJJ&MJJ@M‘Mﬁg&:\k\ﬂ\ﬁe\Ji:h.u\ e Y
5 sala

33 Jdand) (e Staria Jaladl Jl13) lal sall puad ds giaal) Jaall 48Uy oLl Jandl 3 ) 560 5 sa
Al sia e ST A glas

6 5l

2eaall e dla )l

*’From the 1951-1969 Libyan Constitution.
>UAE Federal Law No. (8) of 1980
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Others may not be employed in the United Arab Emirates except as provided
for in this Law and its executive orders.

The Ministry of Labour and Social Affairs may cancel work permits granted to
non-nationals in any of the following cases:
a. If the employee remains unemployed for a period exceeding three
consecutive months.
b. Before a juvenile is employed, the employer shall obtain a written
consent signed by the juvenile's guardian, or custodian.

The above text shows how modality is used legal English which shows “may”,
“shall” or “must” plus verb. For more detailed analysis of modality in both legal

Arabic and English see section 5.3.2.32 in this chapter.

5.2.2 Mode of Discourse

Mode of discourse is considered one of the main features which distinguish
legal discourse from other types. According to Hatim and Mason, Mode of
Discourse “refers to the medium of language activity” (1990: 49).Due to this, all
the texts above (the Constitution of Libya, United States, Jordan etc.) can be
said to have been written to be read and scrutinised closely and reflectively as
they usually have a different style from the ordinary language we use, and
contain information and rules that might not be read as easily we as read, for

instance, newspapers or stories.

5.2.3 Tenor of Discourse
Tenor is another feature of legal discourse which is distinguished by its
formality therefore, tenor “refers to the relations among the text producers and

receiver, especially at the level of formality” (Farghal and Shunnaq, 1999: 160).

It can be said that there is a high degree of formality as far as the tenor of

discourse is concerned. This is justified by the nature and purposes of such
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texts, as they usually set out fundamental principles and objectives (e.g. in the

Constitution), and lay down rights and obligations.

The following example is taken from the Real Estate Register in the Emirate of

Dubai, with the official translation:

Text 6 Article 4 of Law No. 13 of 2008Regulating the Interim Real Estate
Register in the Emirate of Dubai

4 3alall
g s bl YL il cilgaldl (e Lo DU i) gull e Jsanll s g 5 il Lgle aliss
Al a5 L) oy skl 5y A Jliad) b e puad o) 5000 e J) Y

Article (4)

No Master Developer or Sub-Developer shall commence a project or sell its
units off plan before taking possession of the land on which the project is to be
built and obtaining the necessary approvals from the Competent Authorities in
the Emirate.

In all cases, the Department shall indicate in the relevant folio of the register
that the Real Estate is under development.

In the above example Text 5, indications of formality can be detected in the use
of legal expressions such “ st )l Jshall 550 ¥ (13 yajuz lilmutawwir ar-ra’isi-
No Master Developershall...), “4aisal Cleal”  (al-jihat  al-mukhtassa-
Competent Authorities), “....a<i ¢} 38 Je” (cala ad-da’ira an tadac-the
Department shall indicate). The following example is taken from the Real Estate

Register in the Emirate of Dubali, with the official translation:

#Article 4 of Law No. 13 of 2008 Regulating the Interim Real Estate Register in the Emirate of Dubai.
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Text 7 Article 10 of Law No. 13 of 2008Regulating the Interim Real Estate
Register in the Emirate of Dubai

10 32l

G Al e 4y i laay ol @l ke aad 4 e au asie ol dasa gl 1 shal) e sy
A e Jgeanl) (8 o sie (S Sl p s cmtiall Cileall (o Lo 2881 gal) 18 A oo JLiie
2543 4l

Acrticle (10)

The developers or the broker cannot conclude informal contracts for the sale of
Real Estate and Real Estate Units off plan in projects that have not been
approved by the Competent Authorities. Every such contract made without such
approval will be void.

In Text 6 above, high formal constructs can be noticed such as «_shall e Hhaay”
(yahdur cala almutawwir-the developers cannot...), “48 e aw dgc ol ) (ibram
cuqiid baf curfiyya-conclude informal contracts), “Sb #&” (yaqa© batilan-will
be void).

The translator however, did not succeed to convey the exact Arabic formality
into English. The verb “_,h~y (yahur) is used in Arabic legal language to
express “prohibition”. Legal English normally uses (shall not) to render such a

verb (Sabra, 2005: 98).

According to Faruqi’s Law Dictionary, the English equivalent term of “ase
*oe” (caqd curfi), is “simple contract” (fww Se-caqd basit); however, it is
translated as “informal contract” in the text above. A more formal legal English
lexical item is “parole contract” which describes any contract “made solely on
word of mouth, or a particularly written contract; collateral contract or an
express contract that is not based upon a deed” (Black’s Law Dictionary).

Furthermore, the legal Arabic “2se ol 1) (ibram cuqud) is translated in the text

“Article 10 of Law No. 13 of 2008 Regulating the Interim Real Estate Register in the Emirate of Dubai.
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above as “conclude contract”. The English legal term which is normally used in
legal contracts is “to enter into” or “to sign” a contract or agreement (Black’s
Law Dictionary, 1999).

Finally, the legal Arabic phrase “Sdb a&” (yaqac batilan) is rendered as “will be
void”. A better translation which is commonly used can be “is null and void”,
which means that the contract is no longer valid. Using the lexical item “will” in
legal text is usually not common, and “shall” is used instead. In most contracts
the verb “to be” is used in such a case. The following example is from Emirati
law, Article 7, Federal Law No 8, 1980:

Text 8 Federal Law No 8, 1980

(7)BJLA
3l S S ol Le ol e Lol S 51 g () gilall 13 e&;\d\sﬁkﬁds%kiﬁ

ARTICLE (7)

Terms inconsistent with the provisions of this Law including those whose
effective date may precede the enforcement of this Law shall, unless they are
proved more beneficial to the worker, be deemed null and void.?

After reviewing the three aspects of register, we now move on to review the
differences between the Arabic and English translation of legal discourse in

terms of its lexical, syntactic and textual levels.

5.3 Differences between English and Arabic Legal Texts

As a general rule, legal texts have a distinct lexical and syntactic structure and
they differ greatly from other varieties of language. This is due to the fact that
such texts are supposed to be logical, highly impersonal, instructive, and

authoritative. Furthermore, governments’ policies, statutes, regulations, and

*°complete text can be found in: www.ajmanded.ae
Z"Complete text can be found in:http://www.deg.gov.ae
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constitutions are usually written in the legal form. That is why the distinct
structure of such texts should not accommodate any possibilities for

misinterpretation.

The structure of Arabic legal texts does not differ greatly from that of their
English counterparts. However, Arab translators may still face difficulties in
“translating legal texts from English into Arabic or vice versa as each of these
languages has its own syntactic features” (Farghal and Shunnaq, 1999: 158). So
the analysis following will be referring to both Arabic and English texts, with
examples from both. The first part of the analysis concerns the lexical level; the
second part discusses the syntactic level, while the third will deal with the

textual level.

5.3.1 Lexical Differences

One of the sources of difficulty is lexical complexity. Legal vocabulary exhibits
distinctive features particular to expressing the concepts of law. Characteristic
of the legal register are technical terms, common terms with uncommon
meanings, archaic expressions, and formal items (see Danet, 1985: 279-80). It is
no wonder then that many studies of legal language have been concerned with
syntactic and lexical features.

One of the problems encountered in translation in general, and in legal
translation especially, is lexical equivalence. This is due to the differences
between languages, especially when both languages are from different origins
and completely different culturally and grammatically as is the case with Arabic

and English.

For instance, the lexical (words, phrases etc.) difference is one of the main
challenges that may face a translator between English and Arabic. Consulting a

bilingual Arabic-English dictionary®® in order to translate the Arabic lexical

%8 See Al-Mawrid: A Modern English-Arabic Dictionary, 2010, The Concise Oxford English-Arabic Dictionary
of Current Usage, 1983, Elias' Modern Dictionary, (Arabic-English Dictionary, 1999).
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item “=2 (iddaca), for instance, could be confusing for the legal translator as it
has various meanings in English and it is a challenge to select the appropriate
meaning. In most Arabic-English legal dictionaries, the Arabic lexical
itemwould be given as “allege, claim, affirm, contend, assert, or profess, etc.”

(Faruqi’s Law Dictionary, 2006).

Once again, the previous examples show that the SL lexical item has more than
one TL correspondent in the Arabic-English legal dictionary. The translator has
to be careful when selecting the right lexical item as they could be completely
unrelated to each other. Thus, the translator between Arabic and English should
be aware of “the lengthy lists of equivalents for one SL lexical item by being
able to rely on context for deciding the relevant equivalent” (Farghal and
Shunnag, 1999: 34).

In relation to lexical equivalence, Larson points out that the translator will often
find that there is no exact equivalent between the words of one language and the
words of another. He adds that “there will be words which have some of the
meaning components combined in them matching a word which has these
components with some additional ones. There will be overlap, but there is
seldom a complete match between languages” (1998: 61). Larson suggests that
it is often necessary to translate one word of the SL by several words in the TL

in order to give the same meaning (ibid).

According to Holmes, “A word generally has several meanings, even in the
dictionary. You have to consider the sentence in which it stands to decide which
of those meanings it bears in a particular case, and very likely will see that it
there has a shade of significance more refined than any given in the word-
book™ (1899: 417-420).

In comparison with English, Arabic is a highly inflected language. Although it

often makes use of function words as English does (Var6 and Hughes,
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2002:165), Standard Arabic denotes most syntactic relationships through
inflectional affixes, or even a change of the vowel affix. Functional words are
the “terms used to interrelate the major linguistic elements, or blocks of
meaningful words in a text” (ibid). Thus, except for a few uninflected words,
mainly particles, almost all verbs, nouns, adjectives and even many adverbs are
inflected (Kharma and Hajjaj, 1997: 45). From the word “asa” (hakama-to
sentence), many different lexical items can be derived such as; “asa” (hakamun-
arbitrator), “a$a”(hukm-sentence), “agA” (hakkama-to impose), “4S$a” (hikma-
wisdom), “4a 8> (hukiimah-government”, “4a$a«” (mahkamah-court), »ssae”

(mahkam-convicted) etc.

5.3.1.1 Archaic Words

) Adverbial Archaic
Archaic words are one of the main features of legal English.”Tiersma states that

“legal language often strives toward great formality; it naturally gravitates
towards archaic language”. English legal language is well known for using
archaic terms. The most commonly used terms are, for example: hereto,
hereinafter, hereof, herein, hereafter, etc (1999: 95). According to David and
Davy, the reason that legal language still uses such archaic words and
expression is a matter of tradition and formality. David and Davy give examples
such as “witnesseth” which is used to refer to a third person (1969: 207). The
following example is the translation of the Emirati Federal Law No. 8 of 1984,

The archaic words are underlined:

*Chapter Four (section: 4.6.1) discusses the lexical features of both legal English and Arabic.
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Text 9 Emirati Federal Law No. 8 of 1984

FEDERAL LAW NO. 8 OF 1984

COMMERCIAL COMPANIES

We Zayed Bin Sultan Al Nahyan, President of the United Arab Emirates, with
cognizance to the Provisional Constitution, Law No.1 of 1972 concerning
Capacities of Ministers and Authorities of Ministries and its amending laws and
submission made by the Ministers of Economy and Commerce, approval of
both the Cabinet and the Federal National Assembly and ratification by the
Supreme Council,

Hereby issue the following law:

Text 10 Emirati Federal Law No. 8 of 1984

ARTICLE (1)

Applying this law, each of the following terms shall have the meaning assigned
theretohereunder:

State : United Arab Emirates

Ministry: The Ministry of Economy and Commerce.

Minister: The Minister of Economy and Commerce.

Authority: Local concerned authority in the relevant Emirate.

Agent: Natural person holding the State nationality of private artificial person
incorporated within the state totally owned by natural nationals.

Such words are also frequently used in Arabic legal texts because they are
thought of as adding more precision. There are “43) JLiall” (al-mushar ilayh-the
aforesaid), “edel <3 (al-madhkar aclah-the aforementioned), oS3 <)
(al-salif dhikruh-the said). Examples in both Arabic and English texts can be

illustrated as follows:

Text 11 Article 8 of the Omani Labour Law

Aallae Gl agd bl e glae 43 aae 4y o (ajall sl Jliall ik sall e cang
30 4 saanall el ) a5 il ol g () g3Ua 12n a\Sa]

*Full text can be found in: www.manpower.gov.om
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The said officials shall observe confidentiality regarding the source of any
information which has come to their knowledge in connection with the violation

of and provisions of this law or its executive regulations and decisions.

These words archaic terms do not seem to cause any translation difficulties.
They are usually used in legal textas precision tools. They refer to something
that has already been mentioned in the text, but in this case their usefulness is
no more than that of the simple article “the”, especially when the clause

contains only one referent of the type referred to after any of these words.

However, Solan’s (1993) point of view is that the word “said” is “now more
popular than the “aforesaid” whereas Mellinkoff, mentions that the"lacking the
Old English “afore said” is not used as much as “Aforementioned” on the other
hand “afore said” seems to have been replaced almost completely by
"abovementioned". There are opponents for the unnecessary use of “said”
(1963: 111-112).

i)  The use of SHALL
Traditionally, the modal “shall”, in legal texts, carries the notion of an
obligation or a duty, as opposed to its common function: expressing futurity
(Tiersma, 1999: 105). It is one of the distinctive features of legal English. It is
significant not only because of its high frequency of use, but also because of its
traditional use in legal English only may not be found in legal dictionaries. Cao
states that “shall”’in legal English usually means “must”. It can have other
meanings such as indicating time or in a declaratory sense, as in “the agreement

shall be void” (1997: 666). For more examples of “shall”, see section 5.3.2.3.2.

5.3.1.2 Binomials and Multinomials
Another feature of legal texts is the frequent use of binomials and multinomials,

which may be explained, as already stated, in terms of the desire to achieve a
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high level of precision. Binomials and multinomial expressions are collocations
of synonyms or near synonyms (Emery, 1989: 9). According to Gustafsson
“binomials occurred more than five times more often in legal language than the
other prose styles” (narrative, journalistic, and scientific) (1984: 134).
Moreover, Crystal and Davy state that the idea of using such a feature in legal
text is “to rely on inclusiveness as compensation for lack of precision” (1969:
208). Collocation, as Bowers defines it, is "the relationship between one word
and another in terms of proximity and contiguity; words are regarded in this
relationship more as objects in themselves than as expressions of semantic
structure and meaning" (1989: 77). Lyson explains the difficulty in interpreting

collocations as follows:

I am not, of course, denying the obvious fact that the meaning of a word can often be
conveyed to someone who already has a partial knowledge of the language by listing
a well-chosen set of collocations in which the word in question is used. We do come
to learn the meaning of many words by virtue of hearing them, or seeing them, in
various verbal contexts. But our ability to infer their meaning from the contexts in
which they are employed, verbal or situational, depends upon our intelligence or
‘sentiment linguistique’, upon our knowledge of the meaning of other words in these
contexts and upon our realisation of the paradigmatic oppositions that hold between

the word in question and other words which might have occurred, but did not in fact

occur, at the same point in the text (1966: 296).

In the same time, binomials are also common in Modern Written Arabic,
including legal Arabic. In some cases, an Arabic binomial is congruent with the
English one such as: “Sal ol Sale” (<Gjilan am 3jilan-sooner or later), « =l
ade el (al-mudda‘T wal-muddaa calayh-plaintiff and defendant) (Kadi,
1987: 64). Arabic binomials are sometimes translated for for word. Emery
quotes some of such cases: “Ljls 13 (nafidan wa mulzimnn-effective and

obligatory), “a3udl s (Y1 (al-amn wa-al-salam-peace and security) (ibid).
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The text to follow represents the Omani Labour Law 35/2003 followed by the
official translation. It is reproduced here because of its historical value besides
its richness in the various features of Arabic legal texts, including the use of

several binomials:

Text 12 Omani Labour Law

LG8l 5 ilal) alSal dudil A 33N <l ) jall g ) olll Alaladl (5 8l 35 sy 0] Bala

38 ST S 13 V) 4y el e Tl sl g () 538l 13 alSal callag Ja pi JS DL a8y 23 30k
alall

ASaY Tallae IS 13 ¢ ) 13a (e 203l 5 siall e J3 ol dallas i o) ) JS Sl o WS

Les Jigmmall il ) jall g il sll) 5 il s8] on gy Jalall 3 ) s (55 Jumdl a g 3 4l Jaall e
Ol g Jaall o 5 3

,,,,, Lean sy el iy ) Jagl gacall 5 e ) ) dpaaiy 151 8 050 jaay 110 sake
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ool Ll AlSaT Calla 18] (s giall (e saals gl e e 3 5 Y B el 118 30k
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Lal oy a3 32dnall cal i 5all g ) gl g g3lal) 1aa alSal Callay

Avrticle 1: the Minister of Manpower shall issue such regulations and decisions

as may be necessary for the implementation of the provisions of the attached
law.

Article 3: Any condition which is contrary to the provisions of this law shall be
null and void even if it was prior to its operation unless the condition is of more
benefit to the worker.

Any release or settlement or waiver of rights arising out of this law shall be null
and void if it is contrary to its provisions.
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Any conditions prescribed by the laws, regulations and decisions which were in

force at the date of coming into force of this law which are more advantageous
to the worker shall continue to be enforced.

Article 10: the Minister shall issue a decision defining the procedures and

requlations according to which the private sector .....
Article 50: the Minister shall issue a decision to determine the minimum

periodical allowances and the procedures and conditions for their payment.

Article 118: ...and by being put in prison for a period of not more than one
month or shall be subject to one of these two penalties in case of infringing the

provisions of the sixth section of this law and the regulations and resolutions

Issued to execute it.
Article 124: Apart from the penalties set for the infringements stated in the
previous articles, every person contravening the provisions of this law and the

regulations and resolutions issued to execute it....

Both Binomials and Multinomials as noted in the Arabic texts above are
common in Arabic legal texts. In some instances they are similar to the English
ones, but they differ in others; for example, we see “bs yis el 1) 57 (ijra’at wa
shuriit-procedures and conditions), while “ksally Slel 2Y¥P (al-i‘jra’at wad-
dawabit-procedures and regulations) is also translated as “procedures and

conditions” in the TT below.

Here we find that binomials and multinomials abound in all Arabic texts, almost
without exception, including legal texts. It could be that stylistic techniques in
Arabic require more generous use of binomials, for example in literary and

religious registers, than in English (Emery, 1989: 9).

Apart from the eight binomials and multinomials, two binomials are added in

the English TT above. The translator tries to create an equivalent universality
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through the proper positioning of such expressions in the translated text. “Null
and void” is thus added to the TT as a binomial, whereas the ST uses the verbal
phrase “Sdal; #& (yaqa© batilan). Legal Arabic also uses a binomial “Jbbs £Y”

(laghi wa batil) to express the same meaning.

It is clear that binomials and multinomials are a feature of both Arabic and
English legal language. They do not seem to cause any translation difficulties in
legal text even when translated literally since they are similar in both Arabic
and English such “procedures and conditions” and “regulations and

resolutions™.

5.3.2 Syntactic Differences
Syntactic differences between Arabic and English legal text will discussed in

terms of punctuation, nominal group, verbal group, etc.

5.3.2.1 Punctuation

In general, punctuation is not quite common as in English. For example, Arabic
uses the connector “wa-and” while in English, “commas” is used instead. These
differences also affected punctuation in both Arabic and English legal text.
According to Crystal and Davy, sentences in legal language “tend to be
extremely long” and “only a limited range of punctuation marks is allowable in
legal English and the occurrences are few by normal standards” (1974: 201).
Furthermore, legal sentences are presented as a single syntactic structure, often
of great length and complexity (Bhatia, 1993: 138). Long and complex
sentences are an outstanding characteristic of legal texts, and it is normal to find
a whole statement written in one sentence. With regard to this form of
structuring, Crystal and Davy maintain that: “Legal sentences are usually self-
contained units which convey all the sense that has to be covered at any
particular point and do not need to be linked closely either to what follows or

what has gone before” (1974: 201). The example below is a selected article of
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the Universal Declaration of Human Rights which illustrates this type of

feature:

Text 13 Universal Declaration of Human Rights

i A & i) (s siuall A3 e ) s8al allad) oY) 13gn ool dalad) Lmand) 10
3 ol sall e cppmaal s cadinall 2 A 5 358 IS orn in ae¥) 5 o paSl) A8 Adagid
i) 5 A il 5 maleill 35k (e g pall s G sial) o3 ol jia) ab g5 ) cagiie ] caai e )
Jsall oy Al dualle 3 ) s Lile ) ga s Lo il Jie W) lancal cdalle 54 8 633 ylan Cile! jal
Sglalid dacalal) g il (o srdi 5 g3l gliac Yl

The preamble of the proclamation is manifested in one stretch of a sentence.
Punctuation marks are limited to a few commas and one final period and the
sentence is interrupted three times. The same long sentence can be found in

English as follows:

THE GENERAL ASSEMBLY proclaims THIS UNIVERSAL
DECLARATION OF HUMAN RIGHTS as a common standard of
achievement for all peoples and all nations, to the end that every individual and
every organ of society, keeping this Declaration constantly in mind, shall strive
by teaching and education to promote respect for these rights and freedoms and
by progressive measures, national and international, to secure their universal
and effective recognition and observance, both among the peoples of Member

States themselves and among the peoples of territories under their jurisdiction®.

Another example of ‘4l 1. (sanad kafala-Bail Bond) can be illustrated below

with the English translation by Hatim, Shunnag and Buckley (1995: 858):

3 as¥) 3 sl alladl Se ) The full Arabic text can be found in https://www.un.org/ar/documents/udhr/ see note
5.

32 preamble of the Universal Declaration, the full text of which can be found in
https://mwww.un.org/en/documents/udhr/
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https://www.un.org/ar/documents/udhr/
https://www.un.org/en/documents/udhr/

Text 14 “4lus siw” (sanad kafala-Bail Bond)

A dasfa L libhge e A oeeeeen Al (e dillae Ao A oo 2l Ji g
e Juania¥) ) da sSall #liad o sy Jla D Canay Cumy laall L8] 4lle ANS/Aallas 4l
358l g a5 Ol sa¥) (e 4ked 8 iy Lo Tally ) oS0l A1 gi€a aliny Lo S ASadll (o 4fle aSa
Dsall e gl L ABle Al Jand sl Lo Bl LAYL S e lalh 4l Lggle A Sal) aials A
laalatll 5 il aall 5 Aalait¥ g il 8l Tl g 4 Lgia o8 5T 1 Ldaa) e o e ae s 13) Lad g
o) 8L Gl g A 3l Yl e ) a b Gaaaill gl 2o Y113 S ) s dagiall e
Eaaa 13) da sSall Lgas Al allally SAS aliSy g (5 AT ) gem Al ) dpen S 253800 ) aslas
Al s cLiY Je Jsanll JaY o dlaci gaiat ff dacaly L) el jal dol adliy @y o
Jla 53 Apan sl 2580 Jis 0 9n sl e Aanl sl Ll e selu 13 Lgea ginl () Ul el
aiad 8 Lelal 28 4 giSa ()5S o) bl e 5 50ke @lld g5 ) sShall il pualia Cpaey (alidg Lagh

ool o e dad 8 i) e oy aclu
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That he stands bail for Mr. -------- a bail of unrestricted sum/certain sum, from
the town of ----- who is employed as a civil servant in the government of ----
whereby he guarantees, without excuse and without the government requiring to
obtain a ruling concerning him from the court, the totality of all the property,
things and money which he comes into possession of and which the government
entrusts him with or entrusts him administering or supervising or places him in
relation with in any shape or form, and when the person bailed helps others to
obtain these in part or in whole, and when the person bailed is required to
recover some of these from him in accordance with the laws and regulations or
the decisions, the instructions or the decrees in effect, and when this recovery or
claim of restitution or liability necessitates a legal penalty or not, and when this
is established by his admission or by holding him accountable or by the official
stipulations or by any other means. He similarly stands as security for him
concerning the sums which the government would expend if it should occur that
it must take any measures regarding him, be these in a legal case or official
enquiry into his affairs or in order to obtain the things, money and property
which he has deposited, or if he assists in the loss of these in any manner
whatsoever. And he shall without any excuse accept the official stipulations
concerning the determination of the aforementioned expense, and this in
addition to the sums which the person for whom he stands bail has put under his
responsibility or which some other person has assisted in putting under someone

else’s responsibility or in cases of loss.

The Arabic “Bail Bond” consists of one long and complex sentence of about
179 words. This is because of the distinctive nature of legal texts. The text
above, as can be seen, does not use any punctuation marks since they are
“essentially redundant in Arabic” and the drafter only used connectors such as:

“s or’ and “s-and”. The Arabic coordinator “s-wa” is the equivalent of the
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English “and” which can join two clauses together. The Arabic coordinator 5
(aw) mainly expresses disjunction, where one alternative is to be chosen. The
various alternatives might be exclusive. In the former only one alternative can
be realized; in the latter, both can be realized (Aziz, 1993:129-133). However,
the English connecter “and” has other functions and differs from the Arabic “”
(wa). It can express several semantic relations. Apart from connecting two
clauses together, it may also express result or sequence as well as expressing
comment on the preceding clause. It can also express concession and condition.
On the other hand, “or” can express one exclusive choice as the Arabic “si”
(aw), plus it may introduce an explanation or a more precise reformulation of
the preceding clause (ibid). In the above example, “s” (aw) is used 16 times in
just one sentence; however “s” (wa) is used 12 times. This shows the
importance of such devices in an Arabic legal sentence. Such differences
between Arabic and English connectors may cause translation difficulties, and

so the translator should be aware of such differences.

The use of punctuation marks in English legal texts is restricted, and among
them only commas and final periods used for the most parts. In this respect
Crystal and Davy maintain that “only a limited range of punctuation marks is
allowed in legal English, and the occurrences are few by normal standards”
(1974: 201).

It can be noticed that the number of words of the English TT above is almost
twice that of the Arabic ST. Legal language tends to be as precise as possible
and the translator seems not to have achieved the precision of the ST. The
translator did, however, use some punctuation marks such as commas and
separated the long sentence into three long sentences using commas in the TT.
Moreover, the translator used pronouns and anaphoric links such as “he, him,
his”. As mentioned earlier, pronouns and anaphoric links are usually avoided in

legal sentences. Instead, these sentences are characteristically linked by
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repeating the same lexical item which is “the only formal linkage to be found

between the long and self-sufficient sentences” (ibid: 202).

The rare and sketchy use of punctuation marks in English legal text contributes
greatly to the long and complex structure of legal sentences because punctuation
Is a useful guide to grammatical structure as well as to the interpretation of the
meaning. Punctuation marks are limited to a few commas and one final period,
the main verb is delayed to come after three phrases (adverbial, prepositional,

nominal), and the rest of the sentence in interrupted almost three times.

Also, the English conjunction “and” and the disjunction “or” play an important
part in the TT. In the English punctuation system, there is a link between these
two connectors and commas. Clauses in English may be linked by explicit co-
ordinators which are called “syndetic” (the conjunction is present), as in the TT
above where the translator adopted literal translation to translate “ s (aw). The
second type is called “asyndetic” in which each lexical item is separated by a
comma, conjunction or disjunction tool inserted before the last lexical item. The
latter is more common in English (Aziz, 1989: 129). Therefore, a TT sentence

from the above can be as follows:

by his admission, by holding him accountable, by the official stipulations or by

any other means.

From the above example, the commas used in this sentence have only one role
to play, namely that of conjoining all these items with a view to creating an all-
encompassing body of rights and permissions for the person who stands for the
bail.

To sum up, Arabic-into-English translations of such texts may lead to

challenges to the translator due to the differences between Arabic and English.
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5.3.2.2 The Nominal Group
Nominalisation is usually characteristic of authoritative discourse such as legal
language in which a verb, an adjective, or an adverb becomes the head of a
noun phrase. On one hand it is “a rendering of the content of a verb in the form
of a noun” (Fowler, 1985: 71). On the other hand, it is “one of the most striking
characteristics of written legal English that it is highly nominal” (Crystal and
Davy, 1974: 205). Similarly, Nominalisation is also a feature of legal Arabic,
although there are differences in internal structuring between Arabic and
English. Butt explains the difference between using nouns and verbs in legal
language:
Another linguistic convention is the use of noun phrases instead of verbs — the
practice of “nominalisation”. This convention is not peculiar to legal writing; it also
infects bureaucratic and official language. But in legal documents it is endemic. For
example, parties to legal documents don’t “decide” to do something; instead, they
“make a decision”. They don’t “resolve”, but “pass” a resolution. This practice of
nominalisation might be thought to achieve a certain formality of tone, but it is at the

expense of effective communication. Verbs, especially strong verbs, communicate

more effectively. They help make writing more direct (2006: 153).

Bhatia states the complexity of legal sentences and the use of phrases as well as
syntactic features as he states “so far as qualificational insertions are concerned,
legal draftsmen do not consider any phrase boundaries sacrosanct, be it a verb
phrase..., a noun phrase, binomial phrase or even a complex prepositional
phrase” (1994: 148).

In the preambular sections of the International Islamic Court of Justice quoted

in Hatim (1997: 18) nominal structure is noticeable:
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Text 15 International Islamic Court of Justice

(oo dal) aisall daliia (3lie plSal e Lalauil
Al aSa Y Ty cile Ll 8 Juady oty Sl Slea oLl 34 4
o Aaaiiall Al o) pua Ledhy ) 2 seallo pafi e Gy 3

As shown above, the Arabic source text preserves the element of nominalization
with the addition of the connector “s” (wa-and) before the nominal verbs in
order to complete the meaning. Such as: “_«isall dakaia 3l G &a Lol 7 (wa
insijaman maca ahkam mithaq munadhamat al-mu’tamar -in conformity withthe
provisions ofthe Charter), and “4.¢ 5%” (wa raghbatan fi-desiring to).

The connector “s” (wa-and) which is “indispensable for linking the various
paragraphs of the Preamble in the Arabic text must be left out in English”
(Hatim, 1997: 18). The following example of Draft Convention on the Law of
the Sea quoted in Hatim, (ibid: 20) illustrates the English nominals:

Recognizing the desirability of establishing, through the Convention...
Bearing in mind that the achievement of such goals will contribute to the ...
Affirming that matters not regulated by this Convention continue to be ...

Such English nominal sentences may be translated as “ (- al ol 3y
(aiuadl” (wa idh annahti min al-mustahsan-Recognizing the desirability
of), “la_lie) & ~aid) ¢ (wa idh tadac fi ictibariha - Bearing in mind) and (3
S [ wa 1dh tu’akkad-affirming that) (ibid: 21).
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5.3.2.3 The verbal Group
The verbal groups is used differently in both Arabic and English legal texts.

Thus this may lead to additional translation challenges. Such verbal

differences can be discussed in the following sections:

5.3.2.3.1 Present

He present in Arabic legal languageis formed by the standard verb in the
present. However, the normal verb in legal English is formed by “shall +
VERB” (see section 5.3.1).**So in the text below quoted from the Omani
Labour Law, it can be noticed that there is a frequent use of the particle “o” +

VERB in Arabic and the official translation is:

Text 16 Omani Labour Law

78 sl

(ol S sl Gaal alp i Al 8 Jeall calia e

Juadll 138 8 Lo [ geaiall Elaal) iy dalall alSal) (e i Jasdl Jae 8 puay -]
G Ao e e A

b F U 5 g s Claa ) el 4 L WIS J5L Y 5l ) -2

Aal )l due ) se g dad Il iy Jandl e L 40 T W3S jalls JS 5 Jead) (186 3 puay -3
Ao sy

A8 el agariivn A Galai g aghinis U8 Slaall elanly Laiaall 5 plall Laia &l -4
Ades 438 5l

Article 78

If the employer employs one or more juveniles he:

1- Shall keep in the workplace a copy of the rules related to the employment of
juveniles provided in this Chapter, and such rules as may be issued by a
decision of the Minister.

2- Shall prepare a list stating the juveniles’ names, their ages and dates of their
employment immediately after their employment.

3- Shall display conspicuously in the place of work, a schedule specifying the
working hours, the rest intervals and the weekly rest times.

4- Shall notify the relevant directorate in advance with the juveniles’ names
before employing them, and the persons who are employed to supervise their
work.

*For further details, see Dickins, Hervey and Higgins (2002: 202).
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5.3.2.3.2 Modality

Modality in general is used quite often and presented by a few modals such as
“shall, will, can, could etc.” however, this feature is not common is Arabic.
Arabic uses verbs instead. According to Hatim, the verbal element “J=2il”
(alficl) is “the most important element in the structure of the sentence” (1997:
25). Such verbs show that “something is mandatory, allowing exemption,
forcing by invoking the law, strongly recommending by invoking reason,
logic, etc” (ibid.).

Furthermore, the difference in verbal systems between Arabic and English can
“confront the translator with all kinds of problems” (ibid). The verbal groups
in Arabic legal texts are notable for the use of the imperfect form of “o\”
(kana) or the equivalent of modality such as: “wx (yajib), “_hsy (yahdur),
“Js” (yajuz). However, English uses a number of finites that are of the type
known as “modal auxiliaries”, usually “shall” plus “be” plus the past
participle form of the verb, and ‘may’ plus the infinitive. According to Crystal
and Davy, “shall” is invariably used to express what is to be the obligatory
consequence of a legal decision (1974: 206). The following Arabic text taken
from “4uad) 4 jlaill daddl glis 48 (ittifaqiyya bisha’n al-milaha attijariyya
al-bahriyya-a convention on mercantile shipping) illustrates the use of verbs
in Arabic legal text (Hatim, 1997: 44-45):

Text 17 a convention on mercantile shipping

...... oyl A el Al dati (8 HAY) Lagie JS Bac b e ladlaial) (58 Hhall Jexy 22 30l
a5 A Y5 Ay 5 a5l Jlee b oLl cpalaiall (bl e 5 G20 Y 23 ol
........ slisa ) slise (g (o pLall aaf (i L i ) YL Gl el 5 jlad yiad Y 14 50
sl Aadls 2 5 3ant s ¢ sheny G Cp ol e (o At il 3 Y ) say 25 50k
......... il A3 s lisa (b el 1 (8 Ll (e (g s 5 jlmg il 3 i (51 48 Cany 16 5000
........... Jpmiall (5 jlas sy ¢yl SIS iy 5 a5 agle ol (SY) T sy 17 5

In the Arabic text above, modality is expressed by different lexical items as
shown above such as “G=2 ¥ (la yahiqqQ), “_ 3 ¥” (la tuctabar), “Js»" (yajuz),
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“aay” (yajib) etc. According to Hatim “the meaning of the term “3~" (yahiqq)
varies with the context and is thus particularly difficult to render into English”
(ibid). In Article 3 above (3 33%) “must be understood as equivalent to “may
not’’ (ibid), the same in meaning as “Js> ¥ (la yajuz). The Arabic modals
“cay” (yajib) and “Ae” (<ala) can be expressed in English by the modal “must”,
while “) 2" (yajiiz) can be expressed by the modal “may”. The modal “may” is
also the equivalent of “ ¥l (” (min al-ja’iz), “¥” (gad), “cS«” (yumkin), and
“O8LYL” (bil *imkan).

The table below illustrates with examples different types of modality in legal

Arabic along with their English meaning:

Text 18 Modality in Legal Arabic

Arabic Modal Example English Equivalent
(o) e bdy o Slleall Gl e e oy
(has duty to) e AS de sanll dpmaal)

The Auditor shall notify the

General Meeting in Writing...
s Gaoall ae ) gy aEl) jalina) e Shall
Tenant shall adhere to fire
regulations

Waaass ) sl Ja gyl J sl o
o il Ago sSall 5 jgaY)
The contractor shall comply

with the building requirements
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(obligation)

osat (& ¥l dl ) g
Lw30
Notice must be sent within
30 days.

Must
should

B el A jlatl) A gl e Hlaay
Commercial banks shall not

deal in real estates.

38 Jlsh el Jiad ge JiS ) adiag
A

Agent shall not represent a

third party during the agency

term.

ok dae (g Dl ) dalall il
AS 8 allas ga

Employee shall not perform

any work inconsistent with the

company’s interests.

Shall not

o
(Has power or authority
to)

bl aw oF Js sl S
LApin] IS 58w Sl
The Minister of Petroleum
may enter into concession
agreements with foreign

companies

May
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¢l s ey o)) Jgaall s
(permitted to) Contractor may request a

certificate....

38 i 5l Jpaad ol Jaasi Hsa Y
e 0 o GEY) o alle (3l
SE_R This agreement may not be May not

(not permitted to) altered, changed, or modified

unless otherwise agreed....

L0 e Jsanll dalall 5y

G Employee shall be entitled to a | Shall be entitled to
Gy leave.. (Shall have the
right to)
U= s8e &5l dadla paall el Al J iy
Jsis AS Al aul | Is authorised, has
(authority) The managing partner is the power to

authorised (has the power) to

sign for the company.

(Sabra, 2005: 94-106)

As illustrated above, Arabic modals cover categories such as obligation, duty,
authority, permission etc. On the other hand, other Arabic verbs such as “ "
(yanbaghi) and “0iy” (yatacayyan) can be the equivalents of “must”. They are
commonly used in legal texts, and thus have been found in a very small number

of the Arabic legal texts consulted, including statutes.

Another verb used quite often in Arabic legal language is the verb s
(tasri), as in “0Osl&l ASal g 5 (tasrT ahkam al-ganin). In the Omani Labour
Law “s 3 (tasr) is translated into “shall apply”; (“The provisions of this law

shall not apply to...”). Thus, a translation decision had to be made as to whether
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this verb simply means “applies” as a normal usage common in any ordinary
text, or “shall apply” which has legal effect when used with “shall”. Analysis
would reveal that the paragraph does not refer to a simple fact, but rather to
either an obligation for the contracting party to apply such laws and regulations
or an allowance for it to do so. In both cases the use of “shall” is more justified,
a decision that is supported by perusing similar stipulations in original English
texts. In many other cases the modal "shall" is the translation of the Arabic
preposition “le” (cala), “0sS” (yakin) or “» L (yaltazim) or one of their
derivatives. Such verbs are well established in Arabic legal writing as implying
an obligation; the following examples are taken from the Omani Labour Law

and are followed by the official translation:

Text 19 Omani Labour Law

da DU gl Aalud) 30l A agile (a geaiall ik sall a3y of dlieg (e sl Jandl calia e

would become: ‘the employer or his representative, shall in the context of
implementation of the provisions of this law and the executive regulations and

decisions thereof, provide the officials mentioned in the above section,..**

Text 20 Omani Labour Law

(aiiay die () gini (pal 5l Jalall daniial) aliall msen 5 (s A 200l 5 G saall s a4
oo i) Al Jae L elld g Jasdl aalia e daal gl o guall ila e 45 916V () 3l 128 a8

e o sSaal

The wages, rights, other benefits and all amounts payable to the worker or to his
beneficiaries according to the provisions of this law shall have priority over all
debts owed by the employer except the amount of alimony adjudicated by

Sharia Courts.®

** Omani Labour Law, Article 9.
*> Omani Labour Law, Article 54

-95-




Text 21 Omani Labour Law

FLS Al I o g pdall Gl Jaad calS ) il gl Alaladl (5 i) Jaits Jaadl canlim ok

The employer shall employ the same Omani labour that was working in the

project reverted to his ownership partially or fully.*

The difficulty for Arabic-English translators arises from whether the intention is
“obligatory” or “giving permission or authority” since such Arabic lexical items
can be used on different occasions and may cause confusion to the translator of
Arabic legal texts. Therefore, the translator must be aware of such differences in
modality between Arabic and English in order to avoid legal responsibilities in

rendering such sensitive texts.

The following Articles from the Vienna Convention, quoted in Hatim (1997:

26), illustrate the use of modality in English®’ legal texts:

Text 22 Vienna Convention on Diplomatic Relations

Article 3: Nothing in this Convention shall be construed as preventing the
performance of consular functions by a diplomatic mission.

Article 4: The sending state must make certain that the agreement of the
receiving State has been given for the person it proposes to accredit as head of
the mission to that State.

Article 5: the sending State may, after it has given due notification to the
receiving States concerned, accredit a head of mission or assign any member of
the diplomatic staff.....

Article 6: Members of the diplomatic missions should in principle be of the
nationality of the sending State.

It can be noticed from Text 10 above that the lexical items "shall, must, may,

and should" are used to express different levels of obligations in legal English.

*0mani Labour Law, Article 48.
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This type of modality is categorised according to Coates as “deontic” or “root”
and it is more difficult than ordinary modals that are used in normal language
because they refer to the logic of obligation and permission (1983: 20-21).
“Shall”is one of the “deontic” modals which is regarded as one of the
distinguishing features of English legal language. The lexical item “shall”,
according to Christopher Williams, “has been by far the most commonly used
modal auxiliary for at least 600 years in prescriptive legal English” (2009: 199).
It is used in legislation and contracts in legal formations to signify something
"Imperative" or "mandatory". In the ordinary use of the word, "shall" always
expresses a form of command and always carries the meaning of desirable or
appropriate to do. Its normal use can mean “must” but this does not merely
signify guidance or directions. The importance of ‘shall’ rests on the fact that it
completely eliminates the idea of freedom of behaviour or discretion (Sabra,
2005: 94). The auxiliary “shall” in legal English “is not used to express future
time but to express obligation” (Crystal and Davy, 1969: 99). The translation
difficulty arises from misinterpreting the legal meaning of such a modal
auxiliary. The following table shows the use of English legal modal auxiliaries

with their possible Arabic equivalents:

Text 23 English Modality

Modal Auxiliary Example Arabic Equivalent

Shall (Command) This act shall be & ol Ll
published in the official a1l 3y yall
gazette.

The parties to arbitration

_ Dl plaY) ol
(Abide by) shall abide by the
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Shall (must)

Shall not (prohibition)

Tribunal Award.

Contractor shall comply

with instructions.

Employee shall not work

for a third party.

8 d}\ﬁ.d\ LA.Q e
gl

Jaall Jalal) pita
Rpreal

Must (no obligation)

(condition precedent)

Notice must be sent

within 30 days.

To be eligible for voting
in elections, a person
must have the Egyptian

nationality.

& LAY Jh ) o

s 30 ot

(B Dy (e L iy

Laicia () oS5 off colasy|
Al dpsall

May (is permitted to)

A party may request the
arbitral tribunal to make

an additional award...

Okl (e Y s
Dlaa) alaill e callay ¢
NP I PNCCL g

The table above illustrates the legal use of English modalities with their possible

translations in Arabic. As mentioned earlier in section (5.3.1.1), “shall” seems

to cause more confusion than the other modal auxiliaries. Sabra (2005: 107)
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guotes an example from the United States Constitution to express the

ambiguous meaning of “shall” in English legal language:

Text 24 USA Constitution

1- All legislative powers herein granted shall be vested in a Congress of the
United States, which shall consist of a Senate and House of
Representatives.

2- The Congress shall assemble at least once in every year, [and such
meeting shall be on the first Monday in December,] unless they shall by
Law appoint a different Day.

The modal “shall”, in example 1, is used twice: to grant the legislative power to
Congress only and to state how congress is formed. The first Article in the
American constitution stipulates that Congress consists of two assemblies, the
Senate and the House of Representatives. Here “shall” cannot signify a duty or
obligation on the legal subject in the sentence (note that in the first clause there
is basically no legal subject).

In example 2, “shall” is used three times; before the verb “assemble”, before the
verb “to be” and before the verb “appoint”. On all three occasions the use of

“shall” is unnecessary as it does not signify any obligation (ibid: 108).

Therefore, as “shall” is used in various different senses, some drafters in
different English-speaking countries believe that “shall” is not appropriate for
legal writing. Christopher Williams, for example, investigates the use of modal
auxiliaries and found that “South Africa’s Interim Constitution of 1994 contains
1288 cases of “shall”, 0 cases of “must”, and 265 cases of “may”, whereas the
definitive text of the Constitution drafted less than three years later contains 0
cases of “shall”, 414 cases of “must”, and 274 cases of “may” (Salkie, Busulttil,
& Van Der Auwera, 2009: 200).
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Once again, the word “shall” was furthermore not used in the Vienna Treaty on
Selling Goods as much as it usually is in the English legal system, which is
regarded as a tradition. In the 1985 Vienna Treaty on Selling Goods, which
consists of 101 Articles, “shall” is used only 5 times and only in one Article,
namely Article 76. The rest of the Articles either appear in the present tense or
are preceded by “must” (Sabra, 1995: 112). Christopher Williams concludes
that even if the English-speaking countries decide to minimise the use of "shall"
in legislative texts, it is unlikely to happen in the near future in the UK, the
"mother" of legal English (Salkie, Busuttil, and VVan Der Auwera, 2009: 208).

5.3.2.3.3 The Passive

Another important feature in both legal Arabic and English is the passive form
(Emery, 1989). It is notable that the passive is more dominant than the active
verb form in legal texts, and this is due to the nature of the syntax of such texts.
Butt explains the use of the passive in legal language as follows:

“Traditional legal drafters slip easily into the passive, instinctively more at
home with the indirect, formal style it exudes. Yet all writing texts - including
legal writing texts — say that the active voice communicates more effectively.
The active is more directand driving home the message. The passive is less
direct and muddying the message” (2006: 153).

As far as legal Arabic is concerned, then, it can be said that non-agentive
passive forms are prominent in such texts. By analysing the Omani Labour Law,
it can be noticed that a non-agentive passive is used in almost every Article, as

in;
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Text 25 Omani Labour Law

(38 el Jasdl 638 alSaly Jary 1] B0k

38 all (sl alSal Sl da 3Ol ) g3 5 00 Sl Alalall (5 8l 5y sy 2730k

O allay L IS5 eadl JLEal 73/34 a8 (Aol o g jally paliall danl) 58 (2L 3500
AdlSal ga i ety ) (381 5all

38 oy g ) (e e Ll ey 4y Jary g daans )l 52y ol 8 o g all 128y 4 B0l

The passive in Arabic, referred to as “Jse><" (majhul), is formed differently
from English, “by merely changing the vowelling of the active, and is standard
for all verbs. It is characterised by “4e” (damma) on the first syllable, so that
in unvowelled Arabic, when it is desired to draw the reader’s attention to the
fact that a verb is passive, the placing of “4ex” (damma) over the first syllable
is usually considered sufficient to indicate this” according to Haywood and
Nahmad, as in “de=y” (yucmal) and “_<4” (yunshar) in the text above. It can also
be formed in Arabic by the use of the “s + verbal noun as in « Ol 3¢ Jeal) &4
o sia Fa S (7 (yatimm al-camal bihadha al-ganin min tarikh sudirih-this law
shall come into force after the date of its publication). From a stylistic point of
view, the passive form type of “Jexy” (yucmal) is usually used in Arabic legal
texts because it suits the logical, impersonal and official nature of these texts.
However, the other passive construct “~” (tamma) is also used in legal Arabic,
and in addition to its syntactic function, it also has a stylistic one: it avoids
ambiguities resulting from difficulties of the readability of the “4wx” (damma)
form. In addition, it may contribute to the aesthetics of the style (1965: 142).
The TT below, taken from the Omani Labour Law, shows how the translator
dealt with rendering the passive into English. The official translation of the

Arabic text above as follows:

*® For more examples of passive in Arabic and English, see section 6.3.1
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Text 26 Omani Labour Law

Article 1: the provisions of the attached Law shall be enforced,

Article 2: the Minister of Manpower shall issue such regulations and decisions
as may be necessary for the implementation of the provisions of the attached
law.

Article 3: the Labour law issued by the Royal decree no. 34/73 above referred to
shall be repealed, as well as all that is contrary to or contradicting the provisions
of the attached law.

Article 4: this Royal Decree shall be published in the Official Gazette and shall
come into force after the expiry of one month from the date of its publication.

As can be seen, most of the passives in the English here are composed of “shall
be + participle”. As mentioned earlier, “shall” is used to indicate that something

under discussion is imperative and mandatory.

5.3.3. Textual Features

Textual features in both Arabic and English consist of different subjects such as;
the layout of the text, cohesion, lexical repetition, and pronoun reference. These
areas play a big role in formulating the legal text. The next part discusses with

examples such features:

5.3.3.1. Layout Differences

The layout of most legal documents such as contracts , agreements and teaties is
usuall four main parts; i) “4alwy” (dibaja-Preamble), ii) “4=3& (fatiha-
initial/Article, iii) “2)s<” (muad-Articles), and iv) “4da” (khatima-Concluding
Article (Hatim (1997: 14). The following “4alw” (dibaja-Preamble is taken
from The Treaty of Taif between Saudi Arabia and Yemen in 1934:% The

official translation follows:

**In 1934, the new Kingdom of Saudi Arabia and its southern neighbour, Yemen, signed a treaty which brought
an end to a violent war. The Taif Treaty essentially established a common border between the two nations.
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Text 27 Taif Treaty

Alaallsle (pall dsea a2 (g A ad eamy Y (e e DLl g 83lall saaa 5 A aeall
Geaoll de o adallae aleY) Gl A Calia 5 juaa (s L Citie 8 4 ey il
ol s oLy A e 5 sal s dnadluldBl i saalee 450 grad) Ay jall ASaall @lla 3 g2 J1 Jocasl)
Cigia lead gy Ll G L) Blaall Glible Gulil gilBla Guy Uiy Ball ¢ gl dadl )
(32) A (& clly 5 ALlEial) Al Aadliall () il LaadIS 5 4Bl Jiie 2 saie g UL (e (i 5ia
%o ae dade Ay AV LS dey Gaeed s EOE A e el e pedludlegll b

b L L Loy Aaalall i) gl

A0 gl A el ALl (s —AiladASLaall (A e 5 9 5 Asadad 481 338 lee
g;haﬁy'a;}.:\_eww\&_wﬂ\%Mﬁeuy\uj@\gabaﬁﬂa
Fem (3o At sannd) Ay yall ASLa) lla -3 s JF el (pam e cpr 3 5al) e alay] ADA)
Al

Lagand slagia sSa s Lagin g Baall ¢ sl 48 ilS ) ) Al o) Gilagio 42
85wl 1 pai s LDl sleial S Jaia 5 Leils a5 4 jal) padla¥) AV AulS o 42 5
bl 5 A8 jidial) dliall Qulad e lagatly 5 Lagiia S (5 Lol 2 agnge clidle Gl
ey dlaall Lol 555 ) gl Gues 8o oL glagualy G 2 pasd) Caplis A La g AL
Lagand s Lagaaly (G Al saluall aile s 4, 585 5 Lagin Lad

3l Al e ddailaall Ll jia Uity 5 aaliallilalall alaf fas) s Tavae U o of 34 5
O 9 a yad) UAL Lt 5 Lagin Lasd A e 5 5a) 5 dsadlu) A8laimsanlas dic | 8 ¢y jall
ted 5 Lagic

sl 2l dl ae e ) sabudl cialia 3 s (el @lle AMall Cialias s (0

AA e Sl gandlalia s pan 40 gl Ayl ASlaal) elle A Caialia b juas (e
| o sldae Gty il 5 43 Ja el e
Olsaiall adba) o ey laalliay il 5 dalil) dadlall HSA 6V Loga saial (pSlall prie 38 5
GBIV LogaSlo iy |58 J smaDU 4381 5 o silagia S 2 (A Gy sil (3150 e 0 sS2al)
Ay o) sall e

Interestingly enough, even with the treaty signed, the border issue has never seemed to be definitively resolved.
http://www.al-bab.com/yemen/pol/int1.htm
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In the Name of God the Merciful, the Compassionate. His Honourable Majesty
the Imam Abdul Aziz Abdurrahman-al-Feysal al-Saud, King of the Saudi
Arabian Kingdom on the one part, and His Honourable Majesty the Imam
Yahya-bin-Muhammad Hamiduddin, King of the Yemen, on the other part.

Being desirous of ending the state of war unfortunately existing between them
and their Governments and peoples;

And of uniting the Islamic Arab nation and raising its condition and maintaining
its prestige and independence,

And in view of the necessity of establishing firm treaty relations between them
and their Governments and countries on a basis of mutual advantage and
reciprocal interests;

And wishing to fix the frontiers between their countries and to establish
relations of good neighbourship and ties of Islamic friendship between them and
to strengthen the foundations of peace and tranquillity between their peoples
and countries; And being desirous that there should be a united front against
sudden mishaps and a solid structure to preserve the safety of the Arabian
peninsula:

Have resolved to conclude a treaty of Islamic friendship and Arab brotherhood
between them and for that purpose have nominated the following
representatives plenipotentiaries on their behalf.

[Here follow the names. ]

Their Majesties the two Kings have accorded to their above-mentioned
representatives full powers and absolute authority; and their above-mentioned
representatives, having perused each other's credentials and found them in
proper form, have, in the name of their Kings, agreed upon the following
articles:

Other types of legal documents such as contracts are usually divided into two
main sections: the preamble and the general provisions. The preamble usually
consists of i) subject, ii) location, date, and parties names, and iii) the

“witnesseth”, which is the main clause.

The general provisions consist of the main Articles of the contract. They
usually start with the definition of terms, especially in the case of commercial

contracts. The layout of such documents in Arabic and English are broadly
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similar. Nonetheless, headings in English are usually written in larger fonts and

often use capital letters; Arabic, however, lacks the feature of capitalisation.

5.3.3.2. Cohesion

The major elements of cohesion are reference, conjunction, substitution,
ellipsis, and lexical repetition. Legal English is distinctive with regard to
cohesion, and the cohesive devices that are more commonly used in legal
discourse are, for example, lexical cohesion and conjunctions; some others,
such as reference, are used with caution. That means, they should not be used at
the expense of clarity; some others such as ellipsis are only rarely used. The
main aim behind such variation in the use of cohesive devices is achieving
accuracy and avoiding ambiguity. The following discussion focuses only on
lexical cohesion in legal text such as by repetition, pronoun referencing, and
conjunctionsHalliday and Hasan (1976). According to Thorne (2008: 277),
cohesion, is “created through repletion of lexical sets”. In legal language,
sentences are self-contained units and do not need to be linked to previous
sentences. This is the reason why anaphoric and cataphoric referencing are not

common in legal language as they may cause ambiguity (ibid).

5.3.2.1 Lexical Cohesion
The most common lexical cohesion in legal language is pronouns referencing

and lexical repetition as discussed below:

5.3.2.1.1 Pronoun Referencing

Pronouns and anaphoric links are generally avoided because, according to
Crystal and Davy, “they are referring back to an item other than that which the
writer had in mind, producing ambiguities and confusions which would
be...quite intolerable in a legal document” (1974: 202). Instead, nouns are
repeated throughout, as in the previous example where noun phrases like “caba

Jeal” (sahib al-camal) and the compound noun phrase “o &) 12 28l (ahkam
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hadha alqaniin) or “<l_)_all s =3 I\ (al-lawa’ih wal-qararat) are repeated in full.
So that references can be all-inclusive, general words focusing on function such
as “4al” (al-khidma), “<legdss” (maclimat) or “J«l=l” (al<amil) are chosen.

This avoids words that are marked by gender.

The following text is taken from the Omani Labour Law, together with the

official translation:

Text 28 Omani Labour Law

1 32l

abia (e lgr 7 el Glall 3aa 555 Y 5 il 4dla 5 Jandl caalia ae dlial siall 402l -5
B abie deadl) Jlie) e Jaall

Cog b gl atend Ja gy ol Jaladl aladialy glaiy S 13) Jalall 5 Jandl canlia (#1361 -18
alac

JY e Lading o g o Jae caalia JS e cpay ) 98 1363 Jaall f )l e | ltie) -5 320
o oaiad sl el pa) Hema Vs oo slal 138 Al Alasin¥) da g g il giall oY) sl
abadand b i 130 (il 13e ol e O Lgas s deladl adfin) 3l Aaasl) o gy g il gisa
038 Ay Jasl)

Lhoall dda y ) oll pe Gty Jaall 59 (e D18 sty juay (oA (il gall 4 6SH -8 B3l
o) gl 3l Cpe )y aaa g cad Badtal) b i Al g il ol 5 0 gD 1 G\SAT i dliadll
Slaal) (asd g daadl (SLal ) Jsaall agal) Hliall cpils sall ()5S0 5 caglend dakaiall Cilel jaY)
Al Bl <l ) Al 5 il ol 5 ¢y Al 12a alSad Gaadal (e ST 4y dleiall (31 5V 5 a5

| gty YT 5 padla) s Ay malas 1558 ol ol alal Lisas Jaall 3 pilan J () 5ida gall ¥ 58 (5335

Al 3adnall <l )l g il sl 5 ¢ Al 12 alSa]
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Avrticle 1:

15- The uninterrupted service with the same employer or his legal successor and
the periods of absence approved by the employer, shall not affect the continuity
of the service.

18- Any dispute between the employer and the worker if it relates to the
employment of the worker or the terms of his services or the conditions of his
work.

Acrticle 5: As from the date of coming into force of this law, all employers shall

provide or at least maintain the minimum standards and conditions of
employment set out in this law. The standards and terms of service under which
the worker was employed before the coming into force of this law, shall not be
reduced, if the worker continues in the service of the employer after it has come
into force.

Article 8: The officials who are designated by a decision of the Minister of
Justice in coordination with the Minister shall have the authority to carry
judicial investigations for the implementation of the provisions of this law and
the regulations and decisions for the implementation thereof. The rules and
procedures for the regulation of their work shall be specified by a decision to be
issued by the Minister. The aforesaid officials shall have the right to enter the
places of work and inspect the books, records and papers related thereto to
ensure that the provisions of this law and the executive requlations and
decisions thereof are implemented. Such officials shall before assuming their
work, take an oath before the Minister that they shall discharge their work
honestly and sincerely and shall not disclose any work secrets or any
information or data they come to know by virtue of their work even after the
termination of their services.

The said officials shall observe confidentiality regarding the source of any

information which has come to their knowledge in connection with the violation

of and provisions of this law or its executive requlations and decisions.

As can be noticed in the Arabic ST above, the nouns are repeated frequently
instead of using the singular pronouns in order to avoid any ambiguity which
may cause legal misunderstanding. According to Butt, “legal documents drafted
in the traditional style tend to avoid personal pronouns, such as “she, they, we”.

More formal substituted are used — “the said”, “the aforesaid”, and “the like”
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(2006: 207). Halliday and Hassan call this type of substitution a ‘“co-
classification cohesive device” (1985: 74). They add that “it is more typical for
reference type devices to signify co-referentiality and for substitution and

ellipsis to signify the relation of co-classification” (ibid).

Arabic also uses such formal substitutes in legal language; for example, in the
text above “sedl LW (almushar ilayhim) is used a few times. The official
translation (TT) above also shows the use of such features in legal English and

the technique used by the translator to deal with such difficulties.

The English TT above seems to avoid ambiguities by repeating nouns instead of
using the singular personal pronouns. Where a pronoun is used, however, it will
usually be the third person singular “he” or the third person plural “they”, as in
the following example quoted from the Omani Labour Law followed by the

official translation.

Text 29 Omani Labour Law

A5 e 5 A Ol e Auaiiall 3 alal) 8 Al 28 bl G 4 ) )5 Jand) e 508 e (KD
e g 3l el anas Al clblall e e g a0 G 8 ey A Jaall g aile a8l i
adﬁcﬁﬂ\cd}u}\ @sza@;ﬂu\ ;&CJJQJJJJJJSMM?&JL«_\L\M\Aﬁ'&_ﬁ\ﬂ\

B8l

In the Arabic ST above one can easily recognise the high frequency of the male
pronoun attached to the verb as in “_\& (qadir-he is able), “«e!” (raghib-he is
desirous), “4es)” (ismuhii-his name), “4w” (sinuhii-his age), “43) " (khibratuh-
his qualifications) etc. this is because “the traditional legal drafting prefers the
male pronoun. Sometimes the interpretative is added that “male includes

female”, reflecting a common statutory provision to similar effect” (Butt, 2006:

210).
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Any Omani who is fit and desirous to work may apply for registration of his
name with the relevant directorate and state details of his age, qualifications,
experience, preferences and the work he desires to join in addition to any other

information as may be determined by the Ministry.

Butt suggests that there are three ways to avoid such a problem in using
pronouns; 1) omit the pronoun as in “the worker desires to ....”, 11) use both

masculine and female pronoun: “the work he/she desires to ....” or iii) use the

plural (2006: 210).

Another type of pronoun used in legal text but avoided by legal draftsmen is the
administrative pronoun. Halliday and Hassan call the aforementioned pronouns
“pronomials” (Halliday and Hassan, 1985: 74-82). In the Arabic text above
(Text 24), the administrative pronoun “1%” (hadha-this) is used more than four
times, as in “us&l 13" (bihadha al-ganan-by this law). However, it is used

more than six times in the English text.

5.3.2.1.2 Lexical Repetition

As mentioned earlier, cohesion is realised by repeating the same lexical item
such as pronoun, conjunction, word etc. This section will discuss lexical
repetition as a cohesion device in legal texts. Dickins, Hervey and Higgins
define lexical repetition as the repetition of the same word or even of a whole
phrase in a particular sense (2002: 108-9). Repetition of a single word is termed
word repetition or lexical repetition, while that of a whole phrase is termed
phrase repetition. Arabic has four types of repetition; pattern, suffix, root, and
lexical repetition (ibid: 100). This section focuses on root and lexical repetition.
The following example quoted from the Omani Labour Law, Article 60,

illustrates this feature. The official translation follows:
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Text 30 Omani Labour Law

60 32k

el G ol & g1 gl o sl sl dcludlulal e o gl saany 631 Jalall 51 4 ialDlale s 13)
L Joe A el af e V) Jpmall Al 320 Y Jsiie 3o 5 03 s Jeall e gl
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Al cleludl ¢ 50 k) cle bl 2xe e JalSIL L allais

olal ) gumall aile vind Cuany Joall (e 48 Curisa gy sl el 4l e Jalall 2l (e puadll H5a0 Y
0 LIS alall lea¥l i Al

The text above confirms that lexical repletion is quite common in legal
language. For instance, the root “J«c” (camala-to work) is repeated 10 times, the
word “ a0 (ajr-wage) is repeated 9 times, the work “4=ls” (saca-hour), the word
“ %" (shahr-month) is repeated 3 times, and the word “usi” (asas-basis) is
repeated 3 times. Another type of lexical repetition is the relationship of such
lexical repletion established by using the attached pronoun such as “s_al”
(ajruh-his wage) which refers back to the worker, “4 3~ ¥ (1a yahiqq laht-he
shall not be entitled), “—w=i” (yataghayyab-he is absent). Another type of lexical
cohesion is the repletion of the synonymy of lexical item. Such relations
between lexical items can be noticed in the above text example, as in: “Jaiil”
(ishtighal-work) and “dec” (camal-work), “J<Lil” (shamil-gross) and “J«\S”
(kamil-total).

Lexical repetition is also common is English legal texts. The following

translation shows how legal sentences cohere by using lexical repetition:

“Article 60 of the Omani Labour Law
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Article 60

If the shift worker or a worker whose wage is determined on an hourly, daily,
weekly, half monthly or monthlybasis, absents himself form work without
permission or an acceptable excuse, he shall not be entitled to a wage except for
the hours he has actually worked.

The hourlywage of a worker whose wage is determined on a monthlybasis is
calculated by dividing the Gross Wage by the period for which the wage is
payable and then by the number of the original hours according to the contract
of work or according to the law, whichever is less.

The hourlywage of a shift worker in this case, is calculated by dividing the
Gross Salary for the workinghours of a full shift on the assumption that he has
worked for the full shift, by the number of the actual hours excluding the
additional hours.
No deduction shall be made from the wage of a worker for any hour or day on
which he was absent from work by reason of his summon to appear as a witness
before the court or the Public Prosecution.

The difference between Arabic and English in lexical repetition is the
morphological root and pronouns which are usually attached in Arabic. As
explained above, lexical repetition meets the requirements of legislative writing
in terms of clarity and avoiding ambiguity. The translator seems to be able to
endeavour to keep as much as possible; however, the number of words has
increased by almost a third. This is probably because of the translation method
the translator has adopted: “translation by addition”. The translator should be as

precise as possible when dealing with legal texts.

5.4  Culture Differences

The translation process involves not only two languages but also a transfer from
one culture to another. Translating cultural meaning can be a harder task than
translating linguistic differences. Schaffner states that highly “culture-bound
texts, i.e. texts with references to a wide range of cultural patterns of the society
in question, including of economic, political and legal life, require a lot of

background knowledge for a coherent interpretation”. She adds: “Concepts have
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meanings only by virtue of being embedded in socio-culturally determined

frames which are more or less culture-specific” (1997: 133).

For Snell-Hornby “translation is an imitation of the source text in the target text
against the new cultural background, the main determinant of the translation
being the specific function(1988: 34). Accordingly, lexical items of different
cultures may have different functions and meanings such as in the case of the
Arabic expressions “da« e<” (mahr mu’ajjal-down payment) and “Jaze es”
(mahar murcajal-deferred payment). The translator may use translation by

addition in order to explain to the TR what such words mean in the SC.

Trosborgalso agrees that different cultures may have different sets of text types
because they have evolved different patterns of communication. Causes for such
differences have to be sought in different degrees of literacy, poetic traditions,

administrative arrangements, legal procedures etc (1997: 39).

Arabic official documents may have culture-specific terms that refer only to
Islamic culture. A marriage certificate translated by Hatim, Shunnaq and

Buckley (1995:87) illustrates such cultural differences:

Text 31 Marriage Certificate

C‘Jj Jac
................... &0 dae Al Al
.......................... (&b ) )
............ al) 43 (5 (g Sl
Laiall Lwiall  peadl e Al Sl oy

sy
e - il - QL 50

ALl ALY i /S, - il syl
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Mariage Contract

The Religious Court of:
1). Date of Contract:
2). Place of Contract:
3).
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Full Name:

The male spouse, a bachelor/married man of legal age and of sound mind:

The female spouse, a virgin/non-virgin of legal age and of sound mind:

Town:

Place of Residence:

Age:

Nationality:

Profession:

4),

Document of Age Verification and Eligibility:
5).

Amount and Type of Dowery:
Down-Payment:

Deferred Payment:

Extras:

6). Method of Payment:

7). Contract Initiators:

8). Special Conditions by either Spouse:

9). Witnesses of Contract, Representative and Identification:

10). Condition Fulfilment Idemnity:

11). Approval of Guardian or Permission of Court:

12). Contract Formula: The representative for the female spouse (her father)

said, addressing the aforementioned male spouse, “I have given my daughter....

To you7 in marriage for a dowry the down-payment of which is.... , the extrasof

which are mentioned above and the deferred payment of which is....”.

The male spouse immediately replied, “I accept your daughter in marriage and

confirm the dowry’s down-payment, deferred payment and extras stipulated

above”.
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I...., the registerar authorised to perform marriages in ...., having ascertained
that the conditions have been fully met, and that eligibility is established, have
executed this contract in the manner detailed above.

Signature of Authorised Registrar

The example above shows numerous examples of Islamic specific culture terms
which may cause difficulties when translated into English. Target culture reader
may find it to distinguish between “z's)” (zawaj) and “z\S (nikah). The latter
carries a more cultural and religious concept than the former; however, they
both have a similar meaning which is “marriage” and they may cause a
translation problem. In the example above Text 23, the Arabic sentence® <lia 5
i 5e Sliagii 5 (zawajtuka wa ankahtuka muakilati) is translated by Hatim,
Shunnaq and Buckley (1995:87) as “I have given my daughter to you in
marriage...”. In the TT, there is a translation loss due to the cultural differences
between Arabic and English. Both words “z!s)” (zawaj) and “z\S (nikah) may
have the same meaning in English, namely “marriage” (Faruqi’s Law
Dictionary); however, in Shari’a law “z\S (nikah) is associated with Islamic
marriage as the term “z\S (nikah) is mentioned in the Qur’an.The translator
may translate “z\S2” (nikah) as “Islamic marriage” for instance. It would give a
stronger meaning as religious marriage rather than just marriage. Furthermore,
the marriage contract above also specifies whether the wife is a virgin “_S”
(bikr) or non-virign “« (thayyib). The translator must have knowledge of
both cultures in order to convey the meaning to the TC reader. The TC reader
may wonder why the marriage certificate contains such details. Trosborg points
out that “translation strategies based on constant content, intention and text type
assume that the respective target language has the equivalent or parallel text
type” (1997: 39). In some cases where there is no equivalent between the

twocultures “the concept of equivalence between source and target language
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text can be usually applied on to smaller textual units than the whole document.
The finished translation is then no longer a text type inherent to the target
language, but a product sui generis, a type of translation, expressed in a form

that is novel to the target language community” (ibid).

Another translation technique that can be adopted by the translator is
“exoticism” (Dickins, Hervey and Higgins, 2002: 29). In this technique, the TT
uses the ST cultural features with “minimal adaptation”. Thus, words such as

“4ay y&” (sharta) can be borrowed into the English text as it is.

To sum up, it can be noticed that “many cultures have imported text types
through translation, many of which have not become fully integrated into the
target culture making it possible for future translations to be cast into pre-
existing types” (Trosborg, 1997: 39). So far we have been discussing the main
similarities and differences of Arabic and English legal discourse and we have
concentrated mainly on the lexical, syntactic and textual structures of this

discourse.

The next chapter will analyse the translation of Libyan legal texts that have
been translated by professional translators. It will analyse Arabic texts
translated into English so as to illustrate lexical, syntactic and textual translation
problems that may occur during the translation process. It will then review the
results of the analysis and conclude the thesis with some recommendations and

suggestions.
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Chapter Six
6. Discourse Analysis

6.1 Introduction

This chapter presents a contrastive analysis of various Libyan legal texts
translated from Arabic into English, with a particular focus on Libyan
commercial law. It addresses the problems that may be encountered in
translating such texts from Arabic into English and examines whether the
translator has achieved an acceptable TT for the English reader. Moreover, this
analysis aims to explore the technique that translators of Libyan legal texts
adopt in order to deal with translation difficulties. Such difficulties usually arise
when translating legal language from Arabic into English due to the differences
between languages, especially when both languages are from different origins
and completely different culturally and grammatically, as is the case withArabic

(Semitic language)** and English (Germanic language)**.

Analysing some samples of translated materials in the field of the law is one
way of comparing ST to TT. The 76 out of 214 texts (see appendices) selected
are those mentioned earlier in Chapter One (see section 1.5.1) which will be
analysedin terms of terminology, syntax and textual features of the specific field
of law. Terminology is included in discourse, which encompasses, in addition to
terminology, words from non-technical language not having a specific legal

meaning, as well as syntactic and textual features.

*! The Semitic languages are a group of related languages that are spoken by more than 470 million people
across much of the Middle East, North Africa and the Horn of Africa. They constitute a branch of the Afro-
Asiatic language family. See Modern Arabic: Structures, Functions and Varieties (Holes, 2004: 10).

*The Germanic languages constitute a sub-branch of the Indo-European language family. The common
ancestor of all of the languages in this branch is Proto-Germanic, which was spoken in approximately the mid-
1st millennium BC in Iron Age Northern Europe (Crystal, 2003).
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As already noted, this chapter provides a contrastive analysis of selected Libyan
legal texts in translation from Arabic into English. It is intended that this
analysis should achieve one main objective of this study, namely pointing out
the areas of match and mismatch between the two languages with reference to
the concept of terminology in legal texts. It has already been mentioned in
Chapter Two of this study that terminology constitutes a hallmark of this type of
texts, and it has therefore been felt necessary to explore this issue with reference

to the translation between Arabic and English.

Another equally important aim of this analysis, which is also another aim of the
study as a whole, is to account for strategies that legal translators in these two
languages adopt in order to reach the highest possible level of equivalence in
translation. In order to achieve the two above-mentioned objectives in this
chapter the researcher will carry out an empirical contrastive analysis of
translated Libyan commercial legal texts from Arabic into English in which
Arabic and English serve as SL and TL. In other words, each sample of Libyan
commercial legal text will appear in Arabic and English at the same time
followed by a contrastive account that will focus on how lexical, syntax and
textual features are realised in each version.

In addition, the researcher will also propose his own rendition at the end of each
analysis, whenever possible, to clarify the potential possible choices to realise

the same concept in either language.

One final procedural remark that must be stated here refers to the fact that the
selection of the sample of Libyan commercial legal texts (see appendices) for
this chapter was made on the basis of the terminological, syntactic and textual
concepts exploited in them. To satisfy the procedural requirement the most
common prototypes of the legal text analysis in this chapter are commercial

legal texts.
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This chapter is divided into three main parts, of which each will involve one
linguistic level: part one discusses the lexical level, part two deals with the

syntactic level, while part three focuses on the textual level:

6.2 Lexical Level

In this part, legal commercial texts are analysed in terms of legal terminology.
The lexical difference (that is, in words, phrases etc.) in legal texts between
Arabic and English makes the translation process even more difficult for the
translator than translating between two similar languages, especially when both
have two different legal systems. Consulting a bilingual Arabic-English
dictionary® in order to translate the Arabic lexical item “.=3” (idda<a), for
instance) could be confusing for the legal translator as it has various equivalents
in English and it is a challenge to select the appropriate meaning. In most
Arabic-English legal dictionaries, the Arabic lexical itemwould be “allege,

claim, affirm, contend, assert, or profess, etc.” (Faruqi’s Law Dictionary, 2006).

This part concerned with analysing lexical features in legal texts from Arabic
into English is based on Var6z and Hughes’s model in categorising legal terms
into three types: “pure legal terms”, “semi-technical” terms and general terms
used in legal texts. “Pure legal” terms are restricted to legal texts,examples
being : “power of attorney”, “court”, “proceedings at law”, “trial”, “judge”,
“magistrate”, “syndic”,etc. Semi-technical terms are words that can also be
used in everyday language but also have additional meanings related to the legal
context; such as: “witness”, ‘“settlement”, “declaration”, etc. Non-technical
terms can be used in any text and are not related to any specialised language but
can also be wused in legal texts; such as: ‘“objection”, “evidence”,

“notification”...etc (2002: 16).

*See (Al-Mawrid: A Modern English-Arabic Dictionary, 2010), (The Concise Oxford English-Arabic
Dictionary of Current Usage, 1983), Elias' Modern Dictionary, (Arabic-English Dictionary, 1999).
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A problem arises when the translator either translates literally or is unable to
find the equivalent of a term which should have the same legal meaning in the

target legal system.

The following examples are taken from the Libyan commercial law selected
specifically for this study.*

Let us consider this example:

Example 1 Taken from Law No (6) of 2004

Ll (136) pb Aalall Lyl L)) ) 3
LU laals (2 2004) . 51372
ol 55 1372 4l (6) s o sl Adl)
By Jatll VIS Jlae | alats

Decision of General People’s
Committee No. (136) of 1372 PD.
(2004) for Issuing the Executive
Regulation for Law No. (6) of 1372

PD. (2004) for organizing Trade
Agency Activities.*®

Example 2 Taken from Law No (6) of 2004

Lalad) Al Al ol

The Secretary of General People’s
Committee for Economy and
Commerce®®

**See Chapter One, section (1.5.1)

**For more exam ples, see Appendices Text1, Text3, Text5, Text6, Text7, Text17 and Text18.
**See Appendices Text 1

*For more examples, see Appendices Text1, Text3, Text7 and Text20.

**See Appendices Text 3
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Example 3 Taken from Law No (6) of 2004

AS) iAW) A &) Al 4 )l 4 ywlaadl | Great Socialist People’s Libyan
49 _alaal) | Arab Jamahiriya®®

Example 4 Taken from Law No (6) of 2004

5o g sodall pie a5 Jaay z35e3 3 | 3- Specimen of signature of Project
(ooball 4 paleall 8 550l alies | Manager or his representative in the

03 i) cleall a5l 4 Great Jamahiriya.
sl g s il Jue Gl ) Jual 285 48300 | Certificate from relevant competent

°l sabiall 4 yalaall L 4ie ¢ 3o | bodies, confirming bringing of the
project capital or a part thereof into the
Great Jamahiriya.>

Example 5 Taken from Law No (6) of 2004

>l Caill jige | The General People’s Congress™

In Example 1, the lexical items “4alall 4p2dll L2l (al-lajna al-shacbiyya al-
camma) is translated literally as “General People’s Committee”. Typically, the
average English lawyer understands “Committee” as “‘a section of a legislature
which considers bills passed to it by the main chamber” (Black’s Law

Dictionary, 1999). However, in the Libyan legal system, it refers to the Libyan

* For more exam ples, see Appendices Text1, Text4 and Text20.
*% See Appendices Text 6

> For more examples, see Appendices Text4, Text39 and Text51.
>? See Appendices Text 1

>* For more examples, see Appendices Text2 and Text7.

>* See Appendices Text 6
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government. Therefore, the translation “General People’s Committee™ gives the
wrong meaning and may mislead the reader. Itconveys nothing to the English
reader as it is translated literally. A possible translation might be “the Libyan
government”. In Example 2, the literal translation “the Secretary of the
Committee” refers in fact to the Libyan Prime Minister; however, the translator
has not succeeded in transferring the meaning into English. The only term
which can be understood by the TT reader is “Prime Minister”.In Examples 3
and 4, the lexical items “<ball 4 sl (aljamahiriyya al-cuzma) is also
translated literally. “Great Socialist People’s Libyan Arab Jamahiriya” was the
official and political name of Libya. The TT here has no meaning for an English
lawyer in the target legal system. Moreover, the literal translation “The General
People’s Congress” in Example 5 is the literal translation of “alall calll e
(mu’tamar al-shab al-<amm) which isin fact the Libyan Parliament. The
translator should look for the equivalent in the ST and select the appropriate
lexical term; otherwise it would have no meaning and cause translation loss.
The translator seems to adopt a strategy of word-for-word translation. Varé and
Hughes, however, do not believe that word-for-word translation should be
adopted in translation between languages (2002: 180).

Additionally, the translator, could also leave the original meaning as it is and
add an explanation of the term such as “jamahiriyya” which was deliberately
coined to distance Qaddafi’s system from traditional systems of government,
and some of them sound equally odd in Arabic to other Arabs, let alone

foreigners.

It can be noticed that the TT above may cause vagueness to the English reader
since the translator does not provide the English equivalent terms for the TT
reader as he/she has rendered the lexical items literally. As a rule, a translator

“should normally use the official or generally accepted translation of any
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institutional term” (Newmark, 2005: 89), even when the translator believes that

s/he can produce a better one.

Whenever possible, the translator should adopt the“culture approximation”
strategy to render SL culture-specific expressions into cultural substitutes in the
TL, i.e., ones that are more or less culturally equivalent TL expressions.
“Descriptive translation” is also a strategy that can be used to paraphrase a SL
expression into the TL by describing it conceptually (Farghal and Shunnagq,
1999: 26-27). The translator has adoptedthetransliteration technique to render
terms such as “4_la” (Jamahiria) in Example 3 and 4, but such terms can still
cause confusion due to the differences between the Libyan and English political

and legal systems.

Example 6 taken from Article (11) of Law No (5) of 1997

Al ki) Jad) 8 2l e o s s | Registration in the Investment Register
Jaudl & ol e 4 yial) 40 86l Y | shall involve all legal effects of

%4, Jltie Yo il ¢ 5 Lo Ly s )3l | registration in the Commercial

Register, including proof of

juridicalpersonality.*®

Example 7 taken from Article (4) of Law No (5) of 1997

2l Adisaa (e duaa e ) 7 A5 | Up-to-date official extract from
¥ alll 8 s ladll daulls | Commercial Register in the country of
>’ s kicYuasill | origin of the legal juridical person.*®

It can be seen from the above example that the TT is ambiguous and has no
relevance, and this may cause translation problems. In Examples 6 and 7

“eokieY) gas il (al-shakhsal-ictibari) is “a company or corporation considered

>>For more exam ples, see Appendices Text4, Text5, Text7, Text9, 27 and Text50.
>°See Appendices Text 51
>’Eor more exam ples, see Appendices Text4, Text5, Text7, Text9, 27 and Text50.
>®See Appendices Text 50

-123 -




as a legal body” (Black’s Law Dictionary, 1999). According to Faruqi’s Law
Dictionary, the Arabic term “s_kis ¥l =340 (al-shakhs al-ictibarT) means “legal
person” which is common in English legal texts. The translator borrowed the
French term “juridical” and used it to mean “legal”, which did not convey the
right meaning. The fact that he did not succeed to convey the meaning showing
that no fully equivalent terms can be found across languages when the

institutions are different.

Example 8 taken from Article (3) of Law No (5) of 1997

Cialall 51yl e Sl wnd j 05 | The Applications may be submitted
el Sl o353 CilSay (5l | through the Commercial Attaches in
Clgall a3 e g agalia a iy (30 5l z L | the Fraternity and People’s Bureaux
Al ) et ) il ) | abroad or their deputies. Such bodies
shall refer the applications
immediately on submission thereof to
the Board.™

It appears that the translator probably thinks that the English translations
themselves are not sufficient for the understanding of the different concepts.
That is why he provides the literal translation of original terms so that the reader
can refer to them if ever he does not understand the translational equivalents. As
a matter of fact, in many cases, the English equivalents do not express the
Arabic concepts. In Example 8, “Ausill ulSdly 354Y) Cil<e” (makatib al-ikhwa
wa al-makatib al-shacbiyya) is also an awkward translation of “Fraternity and
People’s Bureaux”.The terms “dasill ulSall 5 3 aY) Cil<e” (makatib al-ikhwa wa
al-makatib al-shacbiyya) are diplomatic Libyan termswhich refer toLibyan
embassies and consulates. The English translation has no relevance to the
Arabic term. There are many other cases in which the Arabic terms are literally
translated, but the translator, for some reason, deemed it necessary to add the

original term in the original language. The translator may prefer to keep the

>See Appendices Text52
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meaning of the original text since such terms were coined by Qaddafi’s system
as such terms are unknown even to other Arabs. The translator could also

explain what the term means as he kept the original.

In most of these cases, the translation of the Arabic term appears to be a literal
translation of the terms. This can mislead the English reader and may cause
legal consequences. The translator, however, should know the ST effect on the
English and whether the term he translates makes sense for the TR.
The literal translation sometimes does not seem to give any acceptable meaning.

The English translation seems completely meaningless and therefore confusing.
More examples can be analysed as follows:

Example 9 taken from Article (2) of Law No (23) of 2010

(2) 32k | Article (2)
Sl o Sl gt sae | Application of Civil Law

alSal dpalasy) daii¥) e 5ukai | The provisions of the Civil Law shall
&8 i 4l 3y ol L o Sl () 5 | pe applied to the economic activities
.08l 13 | which are not provided for in this Law,
. . rovided that such provisions shall be

V) 05 Y ASa Yl ata (ke o e | POVIOCC provis
T . ... .. | applied in as much as their

1aa 8 dalall (oalial) aa LeBlES) Hlaay :
— 60 1@ correspondence with General

"= Principles in this Law.®"

In Example 9, it seems quite appropriate to translate the Arabic “ el o glall”
(al-qaniin al-madani) as“the Civil Law”, “4ola®y¥) iy (al-anshita al-
iqtisadiyya) as “the economic activities”, “os&ll 13> (hadha al-qanin) as“this
law”, and “L8) Llas ¥ (illa bigadar ittifaqiha) as “their correspondence”. The

TT shows literal translation of the definite article “2 (al-the) and the singular

% For more exam ples, see Appendices Text26, Text27, Text28, Text29, Text30, Text36, Text39 and Text41.
*'See Appendices Text 36
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proximal demonstrative <l (hadha-this) into English. The English translation

of the definite article as well as the demonstrative does not seem to cause any

difficulties to the translator.

Example 10 taken from Article (8) of Law No (23) of 2010

(8) 3ala
oead) Glaad (o )l Lliill 4 jlaa

O sl ol sl 5 (5l 5y
ey el Cluad 5 )l g jlag
b s bl Ll oy ) Al
lealiaia) gl

Article 8

Practicing Commercial Activity to
Others Account

The guardian or the custodian or the
curator may practice commerce to the
minors or alike account under a
permission of the court of the First
Instance which the commercial activity
falls under its jurisdiction.®

Example 11 taken from Article (10) of Law No (6) of 2006

(10) Balall
)5S o) g ala) e dBlail) s,
a5 ok o olie) o el Lalasl
IS 5 agd 00 Al e claaall i &Ll

Ol 13 615;;‘2 (6  padine (i jlad

ialal St Zialll 08 e Lo
63_3)\.;3]\) JL;.A.!SWM

Article (10)

It is prohibited to sign contracts with
foreigners, whether natural or artificial
persons, for supply of commodities or
services, unless they have authorised
trade agents under the provisions of
this law. The commodities and
services specified by the General
People’s Committee for Economy and
Commerce shall be excluded.®

In Example 8, the translator also failed to transfer the meaning of « sl sl U

aill s (al-walf aw al-wasT aw al-gqayym) into English. The Arabic legal terms

*See Appendices Text 36

®For more examples, see Appendices Text4, Text5, Text9 and Text50.

**See Appendices Text5
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“sasll 5 I (al-walf aw al-wasi) in the English legal system means “legal
guardian or custodian”; or “an adult person or an authority such as the High
Court appointed by law to act on behalf of someone such as a child who cannot
act on his or her own behalf” (Black’s Law Dictionary, 1999). Moreover, the
translator rendered literally the preposition “—=” in “dalai¥) daSsall 3L @l 9 (wa
dhalika bi-idhn min al-mahkama al-ibtida’iyya) into “under a permission of the
court of First Instance” which seems quite odd. It would read better if translated
as “with the permission of the court”. Therefore, the TT has no clear legal

meaning to the readership, especially lawyers.

Example 10, “Gabiel ol Cmenb Lalail” (ashkhas tabTiyyin aw ictibariyyin) is
translated as “artificial persons”, which does not convey the correct meaning in
the TT legal system. In English legal text, the term “legal persons” is usually

used according to Faruqi’s Law Dictionary.

Example 12 taken from Article (13) of Law No (6) of 2004

3_pilall 32l | Article (10)
(31) pd dalall A il 3all) ) & 2L | Decision of the General People’s
4 (87) 4, o5l 5 s 1971 43 | Committee No. (31) of 1971 and Law
JS (2 WS ¢ Legdll Ll < 1975 | No. (87) of 1975 shall be repealed, as
55053l 13 J&al Calls, &a | well as any provision contravening the
provisions of this law.

Example 13 taken from Article (4) of Law No (23) of 2010

Llaall HU aaas vie il e | On determination of the economic
V) il Cajall suday o (s2LaBY) | activity effects, the judge should apply
Adlaa | saial cpailaiall o 0 13) | the established tradition except if it is
L i Cajall (IS i iyl p\SaT | appeared that the contracting parties
4 aill daay idll a il ae | have intended to contradict the
%75 31 | tradition provisions or the tradition

®*For more examples, see AppendicesText5 and Text9.
**See Appendices Text 5
*’For more exam ples, see Appendices Text5, Text6, Text10, Text19, 36 and Text50.
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was in conflict with ordered
commercial legislative terms®.

The translator, in Example 12, used the term “contrary” for the Arabic word
“allay” (yukhalif). According to Faruqi’s Law Dictionary, “incompatible” is a
better translation. Using the wrong term can change the meaning completely

and cause a translation loss.

The translator seems to adopt word-for-word translation without paying
attention to the right equivalents. This starts with the preposition “xe” (cinda)
which means “when” in the above text, and with “_ U v (tahdid athar)
translated as “determination of effects”; however, a better translation which
would have expressed the idea is“when determining the effects”. Also the
Arabic words“ces 13 ¥) (illa idha tabayyana) is translated literally as “except if
it is appeared that...” and the Arabic legal term “aSai” (ahkam) is not translated
in the TT. The legal term “s ¥V’ (al-amira) is translated into “ordered” which is
not a legal term. The term which is wusually used is ‘“mandatory’;
‘mandatorycommercial legislative acts”. Therefore, the whole TT text is
meaningless and has no connection to the ST. it can be suggested to translate
Example 13 as “When determining the effects of economic activity, the judge
should apply the established tradition unless it appears that the contracting
parties intended to contradict the traditional provisions or such traditional
provisions are in conflict with jus commercial legislative terms” (my

translation).

Example 14 taken from Article (14) of Law No (138) of 2004

e Axy l sald) | Article (14)

(o shua Z 3l e ) Ell 1agx Jany | This decision shall come into force

%8 See Appendices Text 36
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Gl 8l 4 g3 (A i

from the date of its issue, and shall be
published in the Legislations Code®

In Example 14, in addition, the preposition “(«” in translated literally into

“from”. A better translation would be “on the date of its issue”. The translator

also did not succeed in translating® <l )23l 45 30” (mudawwanat at-tashricat). It

is translated into “Legislation Code”. According to Faruqi’s Law Dictionary,

Civil Code is the correct translation. Civil Code is “the law established by a

nation or state for its own jurisdiction” (Merriam-Webster's Dictionary of Law)

and it is called “lx yi8ll 45 50” (mudawwanat at-tashricat) in the Libyan legal

system.

Example 15 taken from Article (19) of Law (23) of 2010

(19) 53l

& Y ASaN e il ok G Y
& ety ) gilall Led Sl YA
adaill i caiall &8 g saiall CY A
o 2 o) ) 20038 5 g LS (ol
,A%38) gy )

Article (19)
Prohibition of Partner Dismissal

The partner may not be dismissed from
the company unless in cases allowable
by the law or in cases provided for in
the memorandum or the Articles of
Association. The partner obligation
also may not be emphasized unless
with him consent.”

Example 16 taken from Article (23) of Law No (23) of 2010

(23) 33k

LanlaY) Aadaill 5 5 giall 2 3la

118 s o Gl el sy

Article 23

Forms of Memorandums and Articles
of Association

**See Appendices Text 5
See Appendices Text 39
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el 3 gl Boals i) Al
Gl il g el all Al Al
71L€J - 5 .JS\

The concerned secretary may issue a
resolution on guided forms of
memorandums and articles of
associations of companies and
partnerships.’

In Example 15, the Arabic legal terms “clld ool lgd mun Al VWL 4 Y)”

(illafralhalat al-lati yubih ftha al-qantin) are translated literally as “unless in

cases allowable by the law”, which sounds quite odd. The Arabic terms could

be possibly translated as “except in cases allowed by law”. The translator, in

addition, rendered 4 sa; ¥} ldll ol 3l 2055 50 Y7 (12 yajlz tashdid iltizam

ash-sharik illaa bi-miiwafagatih) as “may not be emphasized unless with him

consent” which does not convey the exact meaning. It could be possibly

translated as “may not be increased without his consent”. In Example 16, the

Arabic words “auali iuY) =3kl (al-namadhij al-istirshadiyya) are translated as

“guided forms”; however, the Arabic lexical item means “standard forms”.

Example 17 Taken from Article (1165) of Law No (23) of 2010

(1165) sale
dalaantll Cile) jall g calingd)

=l ) cind) Sl alee IS5 o sag
iV Gl Jae e ady il dgall 55l
TR il A58 caed 05805 (L2 (A
P g oLl oo 5 gms

Article 1165
Bodies and precautionary measures

The assignments of the delegated
judge may be entrusted to the judge of
the summary justice of the authority
which the main business office of the
bankruptcy falls under its area of
jurisdiction. The nomination of the
creditors’ board shall be optional and
the seals may not be put.”*

" Article (23) of Law No. (23) for 2010 Regarding Commercial Activities.

72 See Appendices Text 39

73 For more examples, see AppendicesText5, Text6, Text10, Text19, 36 and Text50.

7* See Appendices Text 50
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The Arabic lexical item “ =% (gadi) could have more than one counterpart
in the English legal system, for example “judge”, “magistrate”, “justice”,
etc.. Therefore, it may cause a problem to the translator. However, in
England and Wales, “judge” is a lead official who presides over a court of
law, either alone or as part of a panel of judges; however, a “Magistrate”’ in
common law systems has limited law enforcement and administration
authority. In Example 17 above, the ST shows two types of judges; “ =l
il (gadimuntadab) and “2 ) =@ (al-gadi al-juz’1). The translator
seems to have translated literally “ ) W™ (al-gadi juz’1) into “the
judge of the summary justice” which could cause legal confusion to the
lawyer because in the English legal system “summary justice” is a judge of
“a court to use summary proceedings and arrive at a judgement” (Oxford
Dictionary of English).

Here, it can be mentioned that a possible alternative translation suggested is
“The assignments of the delegated judge may be entrusted to another judge
tasked with the summary justice of the main business office of the
bankruptcy which falls under its area of jurisdiction. The nomination of the
creditors’ board shall be optional and the seals may not be used by this

creditors’ board” (my translation).

Furthermore, another type of “x=%" (gadi) is “magistrate” who usually deals
with minor offences and holds preliminary hearings for more serious ones. This

type of judge does not exist in the Libyan legal system.

"There are two types of Magistrate in England and Wales: Lay Magistrates and legal professionals permanently
employed by the Ministry of Justice. The first group, known as lay Justices of the Peace, sit voluntarily.
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Example 18 taken from Article (1168) of Law No (23) of 2010

(1168) sl | Article (1168)
==l | Reconciliation

Aglel agle il 513 Y siie xlall # yB) 22y | The reconciliation proposal shall be

Aady e HUEY) 3a agd cpdll uilal | considered acceptable if agreed upon
by the majority of creditors who have
the right of section in number and
85 (e i)y mlially Jaldll oSy | Value.

Lalic o 5 e A8l 5 jal) 8 Aiaal) Ale V)

76 The judge shall issue the reconciliation

judgment after confirming presence of
the majority shown in the previous
paragraph whenever he deems it
appropriate and shall issue on an order
for its implementation.”’

oty yaly g

By searching for “zlw =& (gadi sulh) in Faruqi’s Law Dictionary, we find
that this expression means “magistrate” or “justice of the peace” in the English
legal system. The translator in Example 18 above seems to have not achieved
the TL near-equivalence. The word “magistrate” would be a better translation
since the “reconciliation judge” does not really exist in the English legal system.
The translator in my opinion has not succeeded in transferring the exact
meaning by adoptingthe literal translation technique, which may cause
translation loss and confusion for the English reader. The translator also seems
to have not successfully transferred the correct article and preposition as he just
translated them literally. This is the case in Example 18,where “_8l "
(tawafur)is translated as “presence” without “the”, and a preposition is used in

translating “s2éi )b s (wa ya’mur bi tanfidhih as in “issue on an order”.

"®For more examples, see Appendices Text5, Text6, Text10, Text19, 36 and Text50.
"’See Appendices Text 50
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A certain loss of meaning is unavoidable when translating texts with culture-

bound terms because no two languages can be so similar as to represent the

same social reality. According to Sargevié, “This is particularly true in the case

of law: each country has its own legal language representing the social reality of

its specific legal order” (1985: 127).

Example 19 taken from Article (15) of Law No (136) of 2004

(15 )BJLA

sl by ) B e lallaill b jaids
A il e I daad Qi) f A8l

fpume — g jladl

pdia Ly 2dall delical) 93 jladll 48 & (pudd ) -

| game — callall

Igme — 3sil8 gumc -
‘WJJWY\M\JG’—.‘\G“:‘YJ-
alll jaiai g lgilaac) (e JBY) Lt (pgaiac g
Culall ma Gl pa¥) (s gl Alla 5 Ll )l 8

Acrticle (15)

The complaints against the decisions
for rejection of registration, addition or
amendment shall be decided by a
Committee to be formed as follows:

A judge whose grade is not less than
Counsellor in the Appeal Court. --
Chairman”

Director of Companies & Commercial
Registration Department — Member

Chairman of Chamber of Commerce
and Industry where the applicants is
registered — Member.

A legal member — Member.

The meeting of the committee shall be
only valid in presence of its Chairman
and two members thereof at least. The
Committee shall issue its decisions by
majority of votes. In case of equal

"8For more exam ples, see AppendicesText5, Text6, Text10, Text19, 36 and Text50.
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voting, the Chairman shall have a
casting vote.*

The producer of the ST above specified the position of judge; a professional and
qualified judge with a certain level of experience. The translator seems not to
have succeeded in conveying the SL term. According toFaruqi’s Law
Dictionary, “uwi) =% (gadira’is) is “chief justice”. The translator chose
“chairman”, which is also acceptable and used in legal texts. Moreover, “ =l
L (gadi mustashar) is translated as “counsellor”, which does not have any
meaning in the target text. The translator probably meant “Councellor” which is
“a trained person who gives advice or help” (Black’s Law Dictionary, 1999). In
the USA it is “a legal practitioner who advises a person in a case” (ibid). The

Arabic text refers to a qualified judge and not a legal practitioner.

It seems that when the translator relies on dictionaries he should be aware that
some SL lexical items have more than one TL correspondent in the Arabic-
English legal dictionary®. The translator has to be careful when selecting the
right lexical word in order to be as close as possible to the TT word. Thus, the
translator between Arabic and English should be aware of “the lengthy lists of
equivalents for one SL lexical item by being able to rely on context for deciding

the relevant equivalent” (Farghal and Shunnag, 1999: 34).

However, Larson (1998: 61) points out that the translator will often find that
there is no exact equivalent between the words of one language and the words
of another. He adds that “there will be words which have some of the meaning
components combined in them matching a word which has these components

with some additional ones. There will be overlap, but there is seldom a

#9See Appendices Text 10
8 Faruqi’s Law Dictionary, Arabic-English
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complete match between languages”. Larson suggests that it is often necessary
to translate one word of the SL by several words in the TL in order to give the

same meaning (ibid).

Another classification of legal terms is “Semi-technical”terms whichbelong to a
legal lexis that represents perhaps the most problematic group of terms for a
translator between the Arabic and English languages, since it can contain
terminology with one or various meanings in the everyday language as well as
the specialised legal context. According to Varé and Hughes, the number of
semi-technical terms in legal language is expanding and more of such terms are
used. Moreover, semi-technical terms are semantically more complex than the
other two groups of legal terms i.e. technical and non-technical, and their
translation is therefore complicated by their additional and often connotative

meanings, the range of partial synonyms and the context (2002: 17).

Example 20 taken from Article (4) OF LAW No (136) of 2004

(4) 33k | Article (4)

1YL ol Sl 53l | The Trade Agent shall abide by the

i )5 el ol (el Sl e following:
a5 lgd 4y il Sl Jae A jleas | 2, To grant certificates of guarantee for
B2, 4alu JS4apb | the durable goods in which he
performs the Trade Agency activities,
as per nature of each commodity.®®

The word “Ulex” (daman) is derived from the root “0ex” (damina)
whichaccording to Faruqi’s Law Dictionary means“warranty”, but has also
other meanings depending on the context. The Arabic word “glx” (daman) is

often translated as “warranty” or “guarantee”. Additional words can be added as

#2For more examples, see AppendicesText5, Text8, Text20 and Text22.
8 See Appendices Text 9
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a collocation; “s25ll glux” (daman al-jawda-warranty of quality). The most
popular meaning of the term is attached to responsibility for the quality of the
product or services provided, and in this sense it may collocate with the term
“warranty”. It has other meanings when it collocates with other words as in:
“Oaa e (khitab daman-letter of indemnity), “olea 4 5 (sharikat daman-
insurance company). The meaning of the ST term has been achieved; however,
the translator has not succeeded in conveying the whole legal meaning of the
ST. A another translation might be as follows: “to grant certification of
guarantee for durable goods in relation to which he performs Trade Agency

activities, as per the nature of such goods”.

Example 21 taken from Article (4) OF Law No (136) of 2004

(4) 3ala
rsbber ool AS 4l s

Ry iy IS 50 gon 385 ) ANS 5 e ol ) ]
(YD 5 83 gally atladd of atlatiioe jualiy da
Luldl) Clial sall 5 cduaall o g 3l dadaa
8 . claaall 5 il sainall A sall i Ayl )

Article (4)

The Trade Agent shall abide by the
following:

To sign an Agency contract or
agreement with a principal enjoying
good reputation, whose products or
services are distinguished by good
quality and perfection and conformity
with health/hygienic conditions and
national or international standards
specifications approved for the goods

. 85
and services...

Other examples of semi-technical Arabic terms are “4dW)” (ittifaqiyya) and
“ae” (cagad). These two terms have various legal meanings that can in turn be

translated into many English equivalents of a purely technical, semi-technical

**For more examples, see AppendicesText2, Text3, Text4, Text5, Text8, Text9, Text10, Text12, Text14,
Text15, Text16 and Text21.
#See Appendices Text 9
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and general nature. When approaching the translation of the lexical items
“4BW)” (ittifaqiyyaa) and “ae” (cagad), their context has to be analysed first: The
Arabic lexical items “48)” (ittifaqiyya) and “xe” (cagad) both have a similar
meaning. A contract is an agreement between parties that is legally enforceable
and must contain valid elements such as: Offer and Acceptance, Intention to
Create Legal Relations, Lawful Consideration, and Capacity of Parties etc.
Agreement, however, is an arrangement between the parties which may or may
not contain the necessary elements to be enforceable before a court of law. The
verb  “a_x” (yubrim) usually collocates with “48)” (ittifaqiyya), however, the
verb “ads” (yuwaqgic) collocates with “xe” (cagad) e.g. “48&) a0 (yubrim
ittifaqiyya) or “ae 84 (yuwwagqic cagad). However, in English, the verb “to

sign”’can be used for both, e.g. “sign an agreement” and “sign a contract”.

In Example 21 above, the verb “s_ " (abrama) is used for both “&&l” (ittifaq)
and “dls; s (caqd wakala) which is translated literally into English. The
Arabic verb “a,x” (yubrim) however, is more formal and it collocates with
“a 8w (ittifaqiyya) to convey the correct meaning. The equivalent translation
for “dlsy” (wakala) in English is “power of attorney”, but it was translated

literally in the text above, and this fails to convey the exact ST meaning.
Let us consider the following example:

Example 22 taken from Article (16) of Law No (136) of 2004

(16) 33k | Article (16)

e Copal () plasy 5 st S35 (40 oLl o3, | The complaint/appeal shall be
Aadlia o8 Jb Gals Jaw 8 Jaow s il | submitted in three copies, to be
Jaiy Yy allziall asy 5 canlusil) 55 cawa | delivered directly to the Secretary of
-4l b e | the Complaint/Appeal Committee, and

recorded in a Special Register with
‘QMY\ aily cﬁ'“ ) Al - . .
> el -1 serial numbers as date of delivery. The

Al annsi & 515 -2 | Appellant shall be given a receipt
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2kl & g 5a -3 | including the following data:-

80 cilallail) Zial jus (el a8 55 -4 | Name of the Appellant and his legal
domicile.

Date of submission of the
complaint/appeal.

Object of the complaint/appeal.

Signature of Secretary of the
Complaint/Appeal Committee.®’

Another example of “semi-technical” legal terms in Arabic is “~l (tazallum)in
example 22 which means in general language “to express dissatisfaction about
something” (Oxford Dictionary of English, 2006). In law, however, a
“complaint” is a formal legal document that sets out the facts and legal reasons
that the filingparty or parties (the plaintiff) believes are sufficient to support a
claim against the party or parties against whom the claim is brought (the
defendant) that entitles the plaintiff(s) to aremedy (either moneydamagesor
injunctive relief) (Black’s Law Dictionary, 1999). So when such a lexical term
Is translated into English, it could be “claim”, “complaint” or appeal depending
on the context. The Arabic lexical term a3 (tazallum) is translated as
“Complaint/Appeal”, thus giving the reader the choice between both legal
terms. The legal term “Appeal” in English is a process for requesting a formal
change to an official decision. A party who files an appeal is called an
“appellant”, “plaintiff” in “error”, “petitioner” or “pursuer”. The translator thus
has to select an English equivalent with the same legal effect from a selection of
words with their different semantic fields depending on the context. The
translator has not managed here to transfer the ST meaning as he provided two

different English terms for one Legal Arabic term. This may cause ambiguity

®*For more examples, see AppendicesText10 and Text11.
¥ See Appendices Text 11
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and translation loss in a/the legal text. A better translation can be suggested as
follows: “The complaint shall be submitted in three copies, to be delivered
directly to the Secretary of the Complaint Committee, and shall be recorded in a

special register with serial numbers and date of delivery”.

Example 23 taken from Article (28) of Law No 136 of 2004

(28) 33k | Article (28)

il Jaans ol d8lia) () e )8 a0 | The commodity or service groups

88 Aau0U) 03y A8 ) 3l 5l 2Ll | attached hereto may be added or
amended by decision of the
Secretary.®

The lexical item “_J_%" (qarar) is translated as “decision” in the TT, which may
cause a translation problem for the English reader as according to Faruqi’s Law
Dictionary, it means also “resolution”. In my opinion, resolution has a better
legal implication than “decision”. It is used quite often in Libyan commercial
law and translated as “decision”. The translator however, has not achieved the
full meaning of the ST by omitting the indefinite article of the “decision”. The

ST implies that “a decision” may be amended, etc.

Following our discussion of exclusively legal vocabulary (pure technical) and
mixed general and legal terms (semi-technical), Var6 and Hughes consider a
third class of words, namely“non-technical terms”, which, without losing their
everyday sense, occur frequently in the formal contexts we are analysing.They
are general words that have maintained their everyday meaning without
acquiring legal import but regularly occur in legal texts. According to Varo6 and
Hughes, daily used words are usually easier to understand than to translate

when used in legal context (2002: 16). The following examples of such lexical

*For more examples, see Appendices Text5, Text6, Text13 and Text17.
#See Appendices Text13
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items will illustrate some key aspects and problem areas in terms of non-

technical terminology translation:

Example 24 taken from Article (33) of Law No (23) of 2010

(33) 3ala
Ko i 13 Alaia A8 e

Acrticle (33)

Realization of the Purpose or
Impossibility of its Realization

The Company shall be considered as
dissolved whenever realized its
purpose or whenever realization of the
same became impossible.*

Example 24 above shows the obvious literal translation of most general terms.
The translator has not achieved the ST legal meaning by selecting unsuitable
words for the TT. The translator seemsto adopt word-for-word translation in
order to deal with legal translation difficulties. It can be suggested here to
translate that above sentence as: “The Company shall be considered as

dissolved whenever it has realized its purpose or whenever such realization of

its purpose has become impossible” (my translation).

Other examples can be illustrated as follows:

Example 25 taken from Article (22) of Law No (23) of 2010

(22) s

Adalisall 5 Falall 48,0

S S Lal e o gl 13 alSal g
Leagasl 4Sla 555 Al elli gl A gall Lgans 33
A e ) paladY) e la e ) el
G 4l 3 Lad el s L Sl (LIS Alal)
e dadaial) il il & pals

Article (22)
Public and Mixed Company

The provisions of this law shall apply
to the companies to be established by
the State or those which the ownership
of their shares shall pass wholly or
partly totally to it or to other public
legal personalities as regards what is

*°See Appendices Text 41

*'For more examples, see AppendicesText3, Text9, and Text27.
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not provided for in laws organizing
thereof in a particular manner.*

Indeed, in all of these examples above, the English translational equivalents are
very literal translations of Arabic terms. In most cases, such as the literal
translation of the legal term “4._lic¥) (alai¥1” (al-ashkhas al-ictibaryyia) which
is translated literally as “legal personalities”, the relative pronoun “ A’ (al-lati)
Is translated literally as“which”, and the whole sentence is translated literally
and the translator just found and used the English equivalents of the words
composing the Arabic terms. This simple word-for-word equivalence is based
on similarity of linguistic forms. This broad category of literally translated

terms can be divided into sub-categories.

Suggested translation: “The provisions of this law shall apply to companies
established by the State or to companies the ownership of whose shares shall
pass wholly or partly totally to the State or to other public entities as provided in

laws thereof in a particular manner” (my translation).

Example 26 taken from Article (31) of Law No (23) of 2010

(31) sl

1S, J geal (s
Canl (pe Jil e 48,8l J pal A ol 13
Ll 8 3 Aifial) iloall da i Lelle (ul
e o c el ol e an s L)
ALa) e ol (A Ui i g LS (1S 0
Slo 2k ) ) Gl sale) 2ay Ledalis
B Y e caal

Article (31)

Decrease in Company Assets

If the value of the company assets is
decreased by less than half of its
capital due to the losses confirmed in
its financial statements, the manager or
the managers must convene a partners’
meeting for dissolving the company or
continuing its activity after reinstating
the capital to at least more than half.*

*’See Appendices Text 39

**For more examples, see AppendicesText42, Text45 and Text46.

**See Appendices Text41
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In Example 12, the definite article in “cnsal s n2l” (al-mudir wa al-mudirin) is
translated as “the manager or the managers”. The actual meaning in Arabic

refers to any managers and definite articles were added correctly to the TT. The

translator succeeded in conveying the exact meaning from Arabic into English.

Example 27 Documents required for Obtaining Necessary Permit for
Carrying on the Activity of Commercial Agencies

e s

13gd axall Gsfmm,;qu oy -

a sl Ao Jual (b e gl
s (150) a5 A sllaal

Gl Calaiioall Al 53 5 ,laY) g -
DA psra s 48] galldlla 4 5 Led
S8l e cang Laliall A ) ey (3L

i Y ) sda F 5 e el JOA
Ay Culatiill

General Notices

The application shall be presented in
accordance with the form made for this
purpose, attached therewith the
prescribed fees equal to (L.D 150).

The Department shall examine the
documents and decides therein. In

case for approval by this department
and issuance of decision permitting the
carrying on of this activity, the agent
shall, within one month from the date
of decision, submit the following
documents:®

In Example 29, “4sd 4all A~ 8 (f1 halat al-mwafaga) is translated literally as “in
the case for approval” which is not correct. The correct proposition is “of” in

“in the case of approval”.

Example 28 taken from The Executive Regulation for Law No (21) of 2001

for performing Economic Activities

(4) sl

3aiiV) A gl yay and il g eay
el o) 3al ¢y 8l allay ) Ayl
dgad) e OOV saua any V) Lala B
gl e i Al eV LS cdaidall

Acrticle (4)

It is not allowed to license for
performing economic activities
requiring legally specified permission,
except after issue of permission from

*See Appendices Text23
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Cnida sall 3 gm ¥y canl g Lol (pa ]
aglec 358 Alka Alsal) 3 Galalall
oaldl) Lalas) ddasisl) Al ) ja
Bl oda lSay e g oy

the competent bodly.

It is not allowed to the State
employees during the period of their
services to perform private activities,
under the provisions of this
Regulation.®

In Example 28, the translator used the lexical item “allowed” which is too

informal, with the term “permitted” being more suitable in such texts. The

term which is normally used by legal translators in legal texts is “permitted”,

according to Faruqi’s Law Dictionary.

have consulted a legal dictionary.

The translator does not seem even to

Example 29 taken from Article (1) of Decision of the General People’s

Committee No (138) of (2004)

(1) 33

Article (1)

a8 O iall ) AasDU) ASaly Josy
Ol Janall 4300 1426 4304 (5)

GLi e 05 1371 Al (7) &8,

¢ Apial) JlsaV) Ge gy Jlalingd an
T A 13 L gua 3

The provisions of the executive
regulations for Law No. (5) of (1997),
as amended by Law No. (7) of (2003)
for the promotion of investment of
foreign capital, attached hereto, shall
be applicable.®®

Example 30 taken from The Executive Regulations for Law No (5) of 1997

JVl )
Pl

Applications

Chapter One
Fields of Investment and

Consideration of the Relevant
100

*®See Appendices Text26

*’For more examples, see AppendicesText38 and Text50.

*See Appendices Text 6

*For more examples, see AppendicesText38 and Text50.

100

See Appendices Text50

-143 -




Example 31 taken from The Executive Regulations for Law No (5) of 1997

I (5) & oA Lo 10
Jaxall (e 1997) 423 1426
0.5 1371 Al (7) A o #lally
(> 2003)

IV 5a¥) 3y Jlaliing auanii La 8
lOl%y\

The Executive Regulations for Law
No. (5) of 1426 PB (1997) as
Amended by Law No.(7) of 1371
PD(2003) for Promotion of Investment
of Foreign Capitals,

102

In Example 31, “Jis<¥) Gss5,” (ru’as al-amwal) is translated literally as

“Capitals”. Plural between Arabic and English can also cause a problem in

translation due to the difference in their plural systems. English count nouns can

be singular or plural, whereas Arabic has the dual plural in addition (Farghal

and Shunnaq, 1999: 52). “Capital” can only be singular in English as it is a

collective noun. However, in Arabic it can be both. So the translator should be

aware of the difference between the two languages.

One can note that the concepts expressed by the terms are general concepts

which do not cause serious misunderstanding for the TT reader; but the

translator should still be aware of such errors and try to avoid them.

Example 32 taken from Article (11) of the Executive Regulations for Law

No (5) of 1997

3 ¢ Clalaid¥) b (a6l A3 2
tj‘)ﬁmj\ ﬁ.‘m& BJALAS\ 3 ylaYL dgsj.\l\
Lol 5 Uiy (e of e ¢ (3 5306l aliaa
S e ol a s Baa g cAdlaliaialy

103 dJS).\M

2. Authorization document for
function/power or power of attorney
for management, as issued to the
Project Manager or his legal
representative, indicating clearly his
powers & validity of authorization or
power of attorney.'%*

101
102

See Appendices Text50

103
104

See Appendices Text51

For more examples, see AppendicesText38 and Text50.

For more examples, see AppendicesText8 and Text9.
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The legal terms in Example 32 such as “JSsiP” (at-tawkil-power of attorney),
“s 3l (da’ira-jurisdiction), “_=s &l (tafwid.-Authorization), “s#@l alies”
(mumathil gantni-legal representative), and “u=ussill 4a3la” (salahiyat al-
tafwid-powers and validity of authorization) all seem to be translated correctly
as individual terms. But within the context, they do not serve to convey the
exact meaning of the ST as the translator used word-for-word or dictionary

translation which could cause legal consequences and translation loss in the TT.

Example 33 Article (11) of the Executive Regulations for Law No (5) for
1997

(14) 32 | Article 14

48,4l e | Company’s Memorandum of
Association

O Ol - Aalad) S p8 pe ey
JS 6 ol Leadai 4 481,800 i | In other than partnership companies,
(il ety ) a5 Aaensy &l ae | the memorandum and articles of
(s LlSs A8 ,al WY JUaill s | association of the company should be
La 38 je g b a5 iy leansl 5 | in @ form of official entries. The
8 4 g sl Juall Ll )5 ¢ Y | memorandum and articles of
Lol el g ¢ silall Lallaty 3l YW | association of the company should
4aSIL Ganadidll g gl Bas 5 3le) yee | contain its legal form, name duration,
Oe Dy i Leaday Al 35 5all i | office, headquarters, paid capital in
Aalall 428 43l | cases required by law and its purposes,
in consideration of the unity of
purpose and specialization in a manner
of form to be organized under a
resolution to be issued by the General
People’s Committee.

In all the cases, the company activity
shall be appropriate to its capital

o ) | according to classification of the
Jee iy O o= d"“}” &> % | companies to be issued under a
il 5 Ll Ll ) e 48,40
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Aalll e HlB 40 Haay oA WIS ,AN | resolution of the General People’s
19 Zalall 4l | Committee. '

Example 34 taken from Article (22) of Law No. (23) of 2010

(22) 33 | Article (22)

adalidall 5 4dlall 4S ,50 | Public and Mixed Company

sl e o 5l 1 alSal s e | The provisions of this law shall apply
Asle U5 ) elli 5l all Lwwn i | to the companies to be established by
o=alaiY) e la e (Ll Leagad | the State or those which the ownership
Lasd @lly 5 L ja o (LIS Al 4, e Y | of their shares shall pass wholly or
dalaiall il 8l 3 ala Chai aslsy 3 5 | partly totally to it or to other public
& | legal personalities as regards what is
not provided for in laws organizing

thereof in a particular manner”’.

In Example 33 above, although the translator managed to convey the main
terms correctly, as in “ulud¥) leallais 481,800 s (caqd al-sharaka) which is
translated as ‘“memorandum and articles of association”, nonetheless there are
some other terms the translator does not seem to have succeeded in transferring
correctly. An example is the expression “g sdxall JWll (57 (ra’s al-mal al-
madfuc) which was translated as “paid capital”, whereas the ST meant “paid-in
capital” for “g sl Jll Ll 5”7, There are still some problems in understanding
the whole meaning as one Article. For instance, “dsem) &) jae JS& A7 s
translated as “in a form of official entries”, when in English it would be more
idiomatic using the definite article as “in the form of”. The Arabic verb (el
(yatadamman) is translated literally as “contain”; however, the legal meaning of

the source text means “state”, as in “the company should state its legal forms”.

%For more examples, see AppendicesText25

See Appendices Text 38
See Appendices Text 39

106
107
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Similarly, one can notice in Example 34 above the TT version “companies to be
established by the State or those which the ownership of their shares”is
translated as “lall Weenl 4l Jo5 A @i § sall Leuens Al @S0, The
pronoun “it” is avoided in legal texts in English as it causes ambiguity more
than it does in Arabic. It is better if the noun “the state” is repeated instead. The
terms “public legal personalities”of the ST “Aalall 4 eV (ala &Y (al-ashkhas
al-ictibariyya al--amma) do not express the Arabic ST,which means in legal
language “public entities”as expressed in the Arabic text. The last part of the
Article “as regards what is not provided for in laws organizing thereof in a
particular manner” is literally translated and it does not have a clear meaning in
the English TT. It can be suggested to translate Example 34 as “The provisions
of this law shall apply to companies to be established by the State or to
companies the ownership of whose shares shall pass wholly or partly totally to
the State or to other public entities as regards what is not provided for in laws
organizing thereof in a particular manner” (my translation).

In many cases, the English translation of the Arabic is either literal or
incomplete. An English term translated literally may not express completely

what the Arabic term says, as is the case in the example below:

Example 35 taken from Article (4) Sec. 2 Libyan Resolution No. 136 2004

a3ty ) 3 panall dlull laall Glalel =i | To grant certificates of guarantee for
Coa D g lgd 4y il S ) Jae 4w jleay | durable goods in relation to which he
108 . &slu S 4xuk | performs Trade Agency activities, as

per the nature of each commodity. %

% For more examples, see AppendicesText20 and Text22.

See Appendices Text9

109
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Example 36 taken from Article (17) Libyan Resolution No. 136 of 2004

(17) 33k | Article (17)

salall 8 lgile (ya saial) cilallaill 8 e 5 | The secretary of Complaint/Appeal
(e s laia¥l ) GAsiDUleda (1 (15) | committee specified in Article (15)

Lo Lk celiac ¥V Y 35020l 4 535 clennn 5 | hereof shall be invited formeeting by

al 2aaall Z Ul J elld 5 ala 5 g laia) ) | its Chairman. The invitation shall be
Jsia el (38 s «J8YI e ¢ saul 3340 | Sent to the members, indicating the
(lallail) e ) seas s xall Jue ) | time and place of meeting one week at
Aalll eda 8 4 5Sy g cleda allatall il ) 3 5 | least before the date specified for the
10 Lo jla 5 Lilgs Al Ls 8 | meeting, enclosing therewith the

agenda and copies of the
complaints/appeals and the appealed
decisions. The decisions of this
committee regarding the complaint/
appeal shall be final & binding.***

In Example 35 above, the Arabic words “4sls JS” (kull sil-a) are translated
literally into English as “each commodity”; however, | would better translate it
as “such goods”, as follows: “To grant certificates of guarantee for durable
goods in relation to which he performs Trade Agency activities, as per the
nature of such goods.” In Example 39, the English text does not translate fully
the Arabic text. The lexical items “axls JS” expressed by “such goods”, refer to
“b_jazall &Ll (as-silic al-mucammira-durable goods) and would be more

idiomatic ifrendered as “such goods”.

Example 37 taken from Article (31) of Law No. (23) of 2010

(31) 33k | Article 31

48yl J seal laiti | Decrease in Company Assets

i (e il ge A8 a0 J sl e caas 13) | |f the value of the company assets is

“%For more examples, see AppendicesText10 and Textl 1.

See Appendices Text11

111
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Ll 8 & Aifial) Lol dais Lella (ul

oo O el 5l el e cn g Al
al o ol AS il Ja iy g laiadl IS Ll
il sale) ol e 3 e ) el
H2 O e Caaill e wle

decreased by less than half of its
capital due to the losses confirmed in
its financial statements, the manager or
the manager must convene partners
meeting for dissolving the company or
continuing its activity after reinstating
the capital to at least more than half.***

Example 38 taken from Article (31) of Law No. (23) of 2010

(6) 33l
ol s

5 okall 3 o )5 (s all BLE Y ) e 2ay
o Canall 8 led e JS el Taliag Unlis
A Jaall o g oAl Al g 4l ol il

143, el o lalaally JLaiiSU aaid 5 cansad

Article 6

An Exceptional Case

Anyone who declared in the press or
circulars or any other means of the
shop which he established and opened
for engaging in Commercial
transactions shall be considered as a
probationer of commercial activity.'*

In Example 37, the term “invite for a meeting”from the Arabic “glia3l & e
(dacwa lil-ijtimac) does not convey clearly the exact meaning. The English term
“to convene” usually collocates with a “meeting” in English legal texts, as in “to
convene a meeting of shareholders” (Black’s Law Dictionary, 1999). The
incomplete translation may cause an ambiguity as in: « Jue¥! Jsax 3522l (38 55
Glallaill e seay pas 2all” s not fully translated and the translator has failed to
render “the agenda of the meeting together with copies of the
complaints/appeals”. The idea of “enclosing the agenda” has something to do

with “the meeting”, but it is not expressed in the TT. Possibly the translator

"2For more examples, see AppendicesText41, Text42, Text45 and Text46.

See Appendices Text41
114(6) of Law No. (23) 0f(2010) regarding Commercial Activities.
°See Appendices Text36
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assumed that the reader already knows that ‘enclosing the agenda’ is usually
associated with “meeting”. Moreover, the Arabic text «ssle) a bl ilal s
Jull Ll 5 is translated as “or continuing its activity after reinstating the capital”.

This translation does express the whole meaning in the TT.

It is also the case in Example 38 thatthe TT “Anyone who declared in the press
or circulars or any other means” rendering of the Arabic « sl Caaall i Glei e JS
oAl Ay 40 5 il i s incomplete and does not express the Arabic ST. The
translator has not succeeded in rendering the ST meaning, which can be better
translated as: “Anyone who has publicly announced in the press or by
advertising or in any other manner”. The translator seems either to have

translated literally or failed to translate the whole sentence.

Most likely, the translator in most of the examples above was concerned with
finding the equivalent which he thought might convey the meaning of the ST.
The fact that he did not succeed shows that no fully equivalent terms can be
found across languages when both languages are completely different. It could
be the deliberate intention of the translator to give these translations, as he could
not find the correct terms. As it can be noticed in some sections above, the
English translation does not seem to encompass all the ideas expressed by the
Arabic, while in some other cases, the English translation says something
different from the original. Kingscott points out that “there should never be
deterioration in communication from source text to translated target text” (1998:
4). This does not mean that the translator of a legal text has no right to add or
omit; rather, additions and omissions may be good tools in order to achieve a
translation without any deterioration. Many SL words need to be explained,;
others need to be omitted. Kingscott also adds that the translator of legal texts,
assuming that he is professional, is expected to improve the target text and make

it clearer to the reader by explaining any ambiguities, on the one hand, and by

-150 -



re-structuring the text to fit the norms of the TL, on the other hand (ibid). The

examples below illustrate this point:

Example 39 taken from Article (5) of Law No. (23) of 2010

(5) sle Article 5

okl laliall J ) 3 oy =5 | Definition for Practicing Commercial
Activity

Yol S o S 5ol L Y e i
Ol (3akai g 4l Balins 48 ) 233 5 4y jlad | Anyone who starts commercial works
Aualaall 48 il il alSaY) s Y Ll | and takes thereof as his usual
profession shall be considered a
commercial activity practitioner. As
regards the family activity, the
provisions of organizing a particular
partnership shall be applied™*®.

In Example 39, the word “_<&L” (bashara) is translated in the English text as
“start”, which does not exactlyconvey the ST meaning. The Arabic text
specifies who can “undertake” commercial activities. Moreover, the addition of
the adverb “thereof” does not have any legal meaning in the TT. The words*“and
undertakes thereof” is an addition. The translator may have added these lexical
items in order to make it sound more legalistic, or it may be just a mistranslation
of the Arabic text. This addition is in fact an informalway of using the term
“undertake”. The Arabic text does not seem tohave the meaning of the word
“start” and it does not appear to benecessaryto use it in the English text. The
translator may have tried to make the English text clearer by using simple verbs
in order to make the English text easier to understand. However, the translator
did not manage to convey the meaning by adding “takes thereof” which is
incorrect and offers no meaning in the above example. It can be suggested to

translate Example 39 as “Anyone who undertakes commercial works as his

116

See Appendices Text36

-151-



usual profession shall be considered a commercial activity practitioner. As

regards the family activity, the provisions of organizing a particular partnership

shall be applied” (my translation).

Example 40 taken from Article (3) of the Executive Regulations for Law

No. (5) of (1997)

S L8 AL Al Cleall o3 e
)

Such bodies shall refer the applications
immediately on submission thereof to
the Board.™’

Example 41 Article (28) of Law (136) of (2004)

il Qs ol Adla) (el e ok ) sa
118 2D 53gs 438 yall dpenal) i dpalld)

The commaodity or service groups
attached hereto may be added or
amended by decision of the
Secretary. ™

Example 42Article (5) of Law No. (6) of (2004) for organizing Trade

Agency Activities

Jae A5l e Gl 2 ¥ Glaaddl g abial) anis
Ailate dpend y dpels i ) By a3l IS )
leia Ban) g 458 8 Laldal) A jlaay (il 35

S e

A e ) Galad¥) Ganad O3 o Al jsag s
VAl 8 ellh g saal 3 408 (e ST A jlaay
NS Sl gy 5 pm 5f Y )i )

120 4, sl

The commodities and services shall be
divided for the purposes for
performing Trade Agency activity into
homogeneous /consistent commodity
and service categories permitted for
the person to perform the activity in
one category thereof as maximum.

he committee may permit certain
artificial bodies to perform more than
one category in the cases deemed

117

See Appendices Text52

118
119

See Appendices Text13

120

For more examples, see AppendicesText5 and Text6.

For more examples, see AppendicesText7, Text8, Text9, Text20, Text22 and Text28.
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necessary for the work of Trade
Agency.'*!

In Examples 40 and 41, the addition of the adverbs“hereto” and “thereof” is

necessary because this is the way legal documents are written in English. The

translator has this time succeeded in this addition as he is supposed to use the

conventional legal formulations of the target language. The meaning is correctly

expressed by using additional information which is not in the ST. The translator

unnecessarily added the adverb “thereof” to the TT in Example 42. It has no

meaning and may cause translation ambiguity. Additions to the target text may

add information to help the target reader know exactly what is being talked

about. As long as these additions do not introduce new ideas, they are justified

(Shunnag, 1992: 36).

addition and repetition occurred.

This can be noticed in Example 42 above when the

Example 43 taken from Article (7) of Law No. (23) for 2010

(7) 3ala

skl JaLall A ) 3l A g8l pud

O ALalS dan b pdie Jlad di Caaly al G sa
& bl alle (g el Lalial) Al o) a0 68
122 efadal Al

Article 7
Legal Age for Practicing Commercial

Activity

Anyone who attained activity in full
eighteen years of age may practice
commercial activity unless another
legislation requires higher
qualification.'?®

Example 44 taken from Article (16) of Law No. (23) of 2010

(16) 3ala

A8 ,al Glariue clily

Article 16

Data of Company Document

121

See Appendices Text3

122
123

See Appendices Text36

For more examples, see AppendicesText35, Text36 and Text37.
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LSl a5 A8 5l e (A S o any
gl Janall (iS5 ¢ a1 AS AN S s
Aot Lsall S AL daiilly a5 ¢4 3840)
I IS Sl 5 agaaVL A gill S i
adiile Ao 3ol HSY) ol 53 sasall A gl
129 Mad 4ia g shaall 5 4 i€l Juall Gl

The company head office, the
Commercial Register Office in which
it is registered, registration number
must be laid-down in documents and
correspondence of the company. As
regards Joint-Stock Companies,
companies limited by shares and
limited liability companies there
should be laid-down; in addition to the
above the subscribed capital and the
actually paid thereof.?®

Example 45 Article (253) of Law No. 23 of 2010

(253) s:le
Al S, 8 Lgbian (e

N YR EIRINE AR RNERE

A4S 5al JalSIL S las daglill 48 30 cuilS 1)
Aaylsl) 3 a0 5 ) Galas yiie) cdayldl)

A8 53l il 13 5 dail) 4S5l dpe gac dgran
Lelal ulae o] s 48 5 La ) say daytill
126 ] Gl IS 0 A sac Bpman

Article 253

Nomination of its Representative in
the Subsidiaries

The Holding Company shall nominate
its representatives in its subsidiaries at
the amount of their contribution to the
capital. If the subsidiary company is
fully owned by the holding company,
the Board of Directors of the Holding
company shall be considered as a
General Assembly of the Subsidiary. If
the Subsidiary in its turn is a Holding
Company, then the Board of its
Directors shall be considered as a
General Assembly of its
Subsidiaries. ™’

124
125

See Appendices Text38
For more examples, see Appendices Text25.
See Appendices Text53

126
127

For more examples, see AppendicesText6, Text7, Text8, Text38 and Text50.
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In Example 43, the English translation “activity in full” is simply an addition
which does not add any information to the text. The translation of « 4w Gl ¢yl
alds 4w 5 ke S can be rendered without the additional information as
“Anyone who has attained eighteen years of age”which conveys the exact
meaning for the English reader. Example 44 above also shows some
mistranslation of some words of the ST such as “_S%” (yudhkar) translated as
“laid down” instead of “disclosed” which is more idiomatic. Furthermore, there
is the omission of “in” in translating “4x g 11” (al-madfac minhu) as “paid”
instead of “paid-in”. The addition of the last part “the actually paid therefore”
does not make sense and does not convey the exact meaning. It can be
translated as “in addition to the above the company’s subscribed capital and

paid-in capital”.

In Example 45, the translation of the definite article “the” in the TT as in “the
board of its directors” is conveyed as in the original. The translation “the
Holding company” in“the Holding company shall be considered as a General

Assembly of the Subsidiary” is also conveyed successfully by the translator.

Example 46 taken from Article (19) of Law No. (23) of 2010

(19) sl | Article 19
¢l )il Juad Hlas | Prohibition of Partner Dismissal

YAl 8 V) AS 5l e el y8ll 35k 35a0Y | The partner may not be dismissed from
VA A ol eelld ) 5lal L = S | the company unless in cases allowable
(] alail o csiall b Leide a aidl | by the law or in cases provided for in
A) 0 W) ey Al o) 3l aads s Y LS | the memorandum or the Articles of
Association. The partner obligation
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also may not be emphasized unless

with him consent*?,

Example 47 taken from documents required for obtaining necessary permit
for carrying the activity of commercial agencies

QJL&\B&J\}Q\M\ aul a5 ylayl J s
Dsda ol (e el JA 5 JS N e g
129

The department shall examine the
documents and decides therein. In case
of approval by this department and
issuance of decision permitting the
carrying on this activity, the agent

shall, within one month from the date
130

of decision ...

Example 48 taken from Article (14) of a guiding form for contract for

reforming trade agency

L ) e jlall Gad S sall 5 bl JS 50
S asaill) sayh e 5l Al Bkl Legin
e da Y Jaa sl iy ol 1308 (38 53l
oadl ol gladll W 6 galll Lgle (58 yall
B g Law ) e 3l

The Trade Agent and the principle
shall settle the disputes arising
between them amicably or through
arbitration or conciliation. If no
solution satisfactory to both parties is
reached they shall recourse to the
Libyan Judiciary / court for settlement
of the disputes arising between
them.**?

In Example 46, the ST would sound more idiomatic by to starting with “a
partner” instead of “the partner”, since it does not specify a particular partner.

Moreover, the translator seems to have used “unless” instead of “except” in

128

See Appendices Text39

2%For more examples, see AppendicesText4, Text5 and Text8.
*%See Appendices Text23

31 Article (14) See note 26

*2See Appendices Text22
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“The partner may not be dismissed from the company unless in cases allowable
by the law”. It would be more accurate if rendered as “A partner may not be
dismissed from the company except in cases allowed by the law”.Furthermore,
in “the article”, the translator added “the” to the lexical item“Articles” once,
which is unnecessary. Adding “the” does not affect the meaning of the ST
anyway. It can be suggested to translate Example 46 as “A partner may not be
dismissed from the company except in cases allowed by the law or in cases
provided for in the memorandum or Articles of Association. The obligations of
a partner may not be increased without his consent” (my translation).

In the last sentence of Example 45 above, the translator used the lexical item
“emphasized” instead of “increased”. He also used the lexical item “unless”
again unnecessarily. This may result in illogical translation. When the translator
under-translates a term, it may give another meaning. The last sentence can be
rendered as “The obligations of a partner may not be increased without his

consent”.

In Example 47, the translator due to the grammatical differences between
Arabic and English when the indefinite article “a”does not exist in Arabic as in
“a decision” in the TT above, there may be difficulties in translating such
articles. Another irrelevant addition is “the Libyan Judiciary/court” in Example
47, which is redundant because the original text refers to law only. The
translator added extra information unnecessarily. Therefore, “they shall have
recourse to law for settlement” conveys the exact meaning for the English

reader.

6.2.1 Binomial Collocations

Another feature of both legal Arabic and English texts that may cause problems
in translation is ‘Binomial Collocations’ of synonyms or near-Synonyms.
Binomials are certainly common in legal Arabic as well as in English legal

texts; according to Gustafsson,“binomials occurred more than five times more
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often in legal language than the other prose styles” (1984: 123-141)'%. The
advantage of using pairs of synonyms in legal English was ‘to rely on
inclusiveness as compensation for lack of precision’ (ibid: 208).

The following examples illustrate such feature:

Example 49 taken from Article (19) of Law No 23 of 2010

(19) s2Wll | Article19Prohibition of Partner

eby il Juad Hla | DismissalThe partner may not be

SV 8 V) AS AN (e el 8l 8k a0y | dismissed from the company unless in
el 8 sl el o 5l L s Y | cases allowable by the law or in cases
(oY) aUail) i (il 8 Lgle asaial | provided for in the memorandum or
134 48] gy VI el il o) 3l 0ads 3 Y WS | the  Articles of  Association.  The
partner’s obligation also may not be
emphasized unless with his consent.**®

In certain cases such as Example 49 above, the Arabic “lale (a paiall G
(al-halat al-mansiis calayha) does not seem congruent with the English one
“memorandum”which is usually translated as a binomial in English as
“memorandum of understanding” in legal texts. A possible translation can be as
follows: “The partner may not be dismissed from the company other than in
cases allowed by law or in cases provided for in the memorandum of
understanding or the Articles of Association. The partner’s obligation also may
not be emphasized without his consent”. The literal translation of the terms “the
law” and “unless” makes the target text sound awkward.

Other examples can be shown below:

Example 50 taken from Article (1) of Law No (6) of 2004

xllgle el s | plaintiff and defendant
B0el aY 5 s ,all | conditions and procedures
375 5 il g Jay) sl | Regulations and conditions

3 See also Crystal and Davy (1969).

** See Appendices Text9, Text28, Text29, Text38, Text39, Text41, Text44 and Text47.
%> See Appendices Text 39

138 Article (11) Law No. (6) of 2004 for Organising the Activities of Trade Agencies
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1B jill s wlagas | undertaking and obligation™

The translator in Examples above seems to have succeeded in transferring the
collocation's meaning into English. More frequently, a fully congruent
expression is lacking, in which case the binomial may be translated literally,
e.g: “cleaall 5 cilaiidl (al-muntajat wal-khadamat-products or services), « Luwds
laaa” (ta’sisan sahihan-to be properly established), and “claiall 5 &Ll (al-

silic aw al-muntajat-goods or products).

6.3 Syntactic Features

There is no doubt that Arabic and English are completely different in terms of
syntax. Dues to this, Arabic syntax is a lot more complicated than the English
syntax since modern Arabic language relies on the classic Arabic syntax which
iIs based on very complex rules. This leads to additional difficulties in
translation for the Arabic translators. This part will only analyse the some
significant syntactic featuresbetween Arabic and English such as; passive,

modality.

6.3.1 Passive
Passive is quite common in both Arabic and English legal language. The

examples illustrate the difference between the two languages:

Example 51 taken from Article (1359) of Law No (23) of 2010

(1359) 32k Article 1359
O Pl M Effectiveness of the Law

(o F ) e T lie) ¢ A gy Jony

This Law shall come into force with

7 Article (1) Law No. (6) of 2004 for Organising the Activities of Trade Agencies
138 A Guiding Form for Contract or Agreement For Reforming Trade Agency
*3See Appendices Text 3 -6
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O el A 3 53 A 4alSaY Wk agelia sl | effect from the date of its publication

10 5 4 5 )3 | in the legislations code and the
concerned authorities shall adjust their
positions according to its provisions
during (6) six months from its
publication.**

By looking at the word “Ja= (ytcmal) in Example 51 and its English
translation, it can be noticed that the number of words increased in the TT and
also the position of the verb has shifted and translated into the phrase “come
into force” which means “come into effect” or “become effective”. Moreover,
the modal verb “shall”found in the TT since it is traditionally used in English
legal language (See Chapter Five, section 5.3.2.3.2). This is due to the
difference between the two languages. The translator however, has succeeded in

conveying the meaning in English.**

6.3.2 Modality

English modality is usually expressed by modal verbs such as “can, could, shall,
should, must, may” etc. Arabic also has many equivalent modal auxiliaries
(Farghal and Shunnag, 1999: 82)."*Legal texts by their nature exhibit a variety
of “modal” meanings essential to their content and texture. Therefore, by
examining the texts below, it can be noticed that translating modal verbs from
Arabic into English raisesa number of problematic issues. The main modal

verbs that are used in English texts are discussed in examples below:

1%%See Appendices Text6, Text18, Text19, Text20, Text25 and Text52.

! See Appendices Text52

For more examples of passive, see Appendices Text6, Text9, Text10, Textll, Text12, Text18, Text19,
Text20, Text25, Text36, Text44, Textd7, Text50 and Text52.

%3 See Chapter Five, section 5.3.2.3.2

142
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6.3.2.1 Shall

The lexical item “shall” is regarded as one of the distinguishing features of
English legal language. It is used in legislation and contracts and other legal
documents, to signify something imperative or mandatory. In the ordinary
speech, the lexical item “shall”, always expresses a form of command and
always carries the meaning of “desirable or appropriate to do”. Its normal use
can mean “must” but this does not merely signify guidance or directions. The
importance of ‘shall’ rests on the fact that it completely eliminates the idea of

freedom of behaviour or discretion (Black’s Law Dictionary, 1999: 1375).

Arabic likewise uses verbs to express an imperative or mandatory mode such as
“ay” (yajib), “a i (taltazim), “Js>” (yajiz) etc. Modality in English may
cause ambiguity and confusion to the translator from Arabic into English since
the use of modality in English is different from Arabic, and the use of “shall”in
English has various uses (See Chapter Five, section 5.3.2.3.2). It could mean
“aay” (yajib-must). Arabic also uses verbs to express the degrees of necessity or
obligation (Farghal and Shunnag, 1999: 82).

Consider the examples below:

Example 52 taken from Article (4) of Law No (23) of 2010

4 334 Article 4

o yall (aulal Application of Tradition

Ol b Lalaadl) Bl aass vie alall e | On determination of the economic
Onlaiall Gl i 13 ) il Ca el sudas | activity effects, the judge should apply
Cayall IS 5 G jall JlSal Adllas saad | the established tradition except if it is
B aY) Ay jlaill duay 38l il ae s Jlaie | appeared that the contracting parties
have intended to contradict the
tradition provisions or the tradition
O e Sladdl Gaall 5 aldll (o el 2a3 5 | Was in conflict with ordered
Al a2l e | commercial legislative terms.

The special and local traditions are
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overweighting the general tradition.***

Example 53 taken from Article (16) Libyan Resolution No. 136 2004

s Ol ) sy g et &G e alladl 208 [ The complaint/appeal shall be

dailia il (ald Jas 8 Jaw s il | submitted in three copies, to be
15 Vlay allsiall asy 5 cailidill & 565 caus | delivered directly to the Secretary of
the Complaint/Appeal Committee, and
recorded in a Special Register with
serial numbers as date of delivery. The
Appellant shall be given a receipt....**®

In Example 52 above, the ST is clearly expressing the concept of ‘commitment’
which is realized by the preposition “Jl=” (cala) followed by a nominal phrase
referring to the “judge”. The preposition “Jl=” (<ala) can be also preceded by
“aay” (yajib) to mean “must” or “shall” in English. In Example 52, “shall” is
used twice; first, to signify duty on the “judge” to apply the tradition, and
secondly, as an auxiliary verb in the future to state that the local traditions shall
have greater weight than general tradition. In my opinion, the translator failed
twice to express the meaning of the ST in the TT. It can be suggested to
translate Example 52 as “On determination of the economic activity effects, the
judge shall apply the established tradition except if it has appeared that the
contracting parties have intended to contradict the tradition provisions or the
tradition was in conflict with ordered commercial legislative terms. Special and
local traditions shall have greater weight than general traditions” (my

translation). In Example 53, the ST first clarifies the necessity of submitting

144

See Appendices Text 36
See Appendices Text10 and Text11.
See Appendices Text11l

145
146
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three copies of the complaint, “zwi &3 e Akl a8 (yugaddam al-taz.allum
min thalath nusakh) and second it shall be recorded in the Special Registrar
“oald Ja A Jaw” (yusajjal fi sijill khass.). In both cases, a duty is imposed by
using the verbs “222” (yuqaddam) and “Js-” (yusajjal). The translator expressed
successfully the lexical item “»22” (yugaddam) in its passive form preceded by
“shall”. However, he did not convey the correct ST meaning in “Jd>-3". The

Arabic passive imposes duty and in this case, “shall” is required before each

verb in the TT.

Example 54 taken from Article (16) Libyan Resolution No. 136 2004

(18) e

O Ol 128 alSaly daaie 48 55 S e g
Cn SISl Tn A s aal je 0
sy (521 yoiall Lelle () glad 13] () saY)
OS8O g WS el (el (e )R
oalaiY (e o Al Glluall aal s

) piag g cAigall 038 A jlass agd s all
G 5 il clluall gl e e bl
Al e Azl yall Apaliall Cliluad) 5 400 Sal)

oSl iy o ) )l daa s lamaa

Article 18

External Auditor

Any company organized under
provisions of this law should nominate
an external auditor or more, as per the
cases, if it exceeded its estimated
capital to be fixed by a resolution of
the concerned secretary. The external
auditor also must be amongst the
persons authorized to practice such
profession. The report to be issued by
the external auditor as well as the
balance sheet and the final accounts
audited by him shall be considered
correct and a pretext before others
unless the contrary is confirmed.**’

Example 55 taken from Article (5) of Law No (6) of 2004

el Al) 3Ll

Acrticle (5)

The commodities and services shall be

147

See Appendices Text39
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dilaiie dead g dmle s ) 4y jladl) AN
@ﬁh\}iﬁgkwﬂ\h)w‘mﬂ' IR
DY e

A e W) Galad¥) Ganad (3 Of daall § e
VAl g ellh g 3aa) g 408 (e T A jlaay
S5l Jand 4y 5 pm 5l A Y )5 A

18 2 sl

divided for the purposes for
performing Trade Agency activity into
homogeneous/ consistent commodity
and service categories permitted for
the person to perform the activity in
one category thereof as maximum.

The committee may permit certain
artificial bodies to perform more than
one category in the cases deemed
necessary for the work of Trade
Agency.'*

Example 56 taken from (8) of Law No

(23) of 2010

(8) 3aldl)
el il (5l Lalall G jlae

b Of il sl a5 S0 a1
Ald 5 agaSa (8 ey (o paldll Cluad 5 )l
Ll ady Al Ay daSaall (e 3k
Lpabiaial gl & g jlall

S ealdl) G jed ) gag Allall oda by 2
el pgld (8 Bl Ol 59 s (B 0
190 ,3ay) el ditiall

Article 8

Practicing Commercial Activity to
Others Account

1.The guardian or the custodian or the
curator may practice commerce to the
minors or alike account under a
permission of the court of the First
Instance which the commercial activity
falls under its jurisdiction.

2.In this case, the bankruptcy of the
minor or alike may be declared,
without applying against them the
criminal consequences of the

bankruptcy declaration™*,

148

See Appendices Text5, Text4

*9See Appendices Text 4, Text5,Text6, Text7,Text8, Textll, Text18, Text19, Text20, Text25, Text26, Text27,

Text28, Text30, Text34, Text38, Text40 and Text42.
*%See Appendices Text4,
See Appendices Text36
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Example 54 above expresses necessity and obligation twice by introducing the
lexical item “—xy” (yajib) and “_2= (yuctabar). First, the ST utilizes the lexical
terms “«x” (yajib) and “_2= (yuctabar) which can equally express obligation
and necessity in its active form. English, by contrast, uses “should” plus the
verb “nominate” to express the meaning of the Arabic “Gw Ol <> (yajib an
yucayyan). In my opinion, the translator did not succeedin expressing the
meaning of “«xy” (yajib) by incorrectly using “should” instead of “shall”” which
originally signifies obligation. The second lexical item “_= (yuctabar) is
correctly grasped by the translator when he opts for the term ‘shall’ plus the
passive form of ‘“consider”. Therefore, the obligatory meaning is wrongly
interpreted in the first part; however, it is correctly transferred in the second
one. In Example 54, the permission is clearly expressed by “o3l (ta’dhan) in
the Arabic text preceded by the particle “Js>2" (yajiz). The translator seems not
to succeedin expressing the Arabic meaning by introducing neither “shall” nor
“may”to the verb“permit”. However, he achieved the highest degree of
adequacy in his translation of “~~=%" (tugassam) in its passive form into “shall be
divided”, expressing the highest degree of obligation. In Example 55, the Arabic
lexical verb “ s> (yajuz) is used as meaning “to be possible”. It grants the
legal subject referred to in the sentence freedom of conduct to perform or not
perform a certain action (Crabbe, 1998: 78). Here, my suggested translationis as
follows: “The commodities and services shall be divided for the purposes for
performing Trade Agency activities into homogeneous categories and a person
shall be permitted to perform such activities in one category only. However, the
committee may permit certain legal persons to perform activities in more than
one category in the cases deemed necessary for the work of Trade Agency”.

The English TT, in Example 56, used “may” to express the exact meaning of
“Ja2” (yajuz) which in my opinion conveyed the intended meaning. Moreover,
the translator seems to fail to express the obligation in “G:ki o 052 (diina an

tutabbaq) which is translated literally as “without applying them”. The literal
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translation does not express the Arabic meaning, whichrefers to the fact that the
“declaration” shall not have the criminal consequences. Literal translation in
this example may distort the intended meaning of the modal concept and may
mislead the English reader. Also, the meaning of “shall” is not conveyed which
is essential in legal text. It can be suggested as “In this case, the bankruptcy of
the minor or alike may be declared, but such a declaration shall not have the
criminal consequences of a bankruptcy declaration” (my translation”.
More examples of the verb “@a (yutabbaq) can be found in examples 57 and
58 below:

Example 57 taken from Article (2) of Law No (23) of 2010

(2) 3k Article 2

el O slall 3adai sae | Application of Civil Law

O 58 HlSaf ol i) e 3uai | The provisions of the Civil Law shall
OSN3 8 pasailiy ol L o Sadl | be applied to the economic activities
. . which are not provided for in this Law,
Jagy W) s Y AlKa Y sda gulai o) ) . .
o w& e... Sl "JL provided that such provisions shall be
oAl a8 dalall (saliall aa LeBla) L )
i applied in as much as their
correspondence with General
Principles in this Law.**

Example 58 taken from Article (3) of Law No (23) of 2010

(3) 32k | Article 3

Alaall (sale g Ailiadl) 5ol sl g0k | Application of Precedents and
Principles of Justice

If there is no applicable legislative
provision, the judge shall have the
right to be guided by the precedents,

OF (oalalld agidat Sy oy 55 oS da gy o] 1Y)
Clead¥) Cilpatiey 5 Ailiaill Gl gudly A5 fiasy
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PR

equity requirements and commercial
integrity.™>®

Example 59 taken from Article (5) of Law No (23) of 2010

(5) 3ala
s ol aliall J o) je oy pas

Yiee | il cpe IS (o laill WLl ¥ ) 3a iy
Ol sudai g ead Baliae 48 ja LA 5 ¢y jlas
Foalaal) A8 il ekl A8a Y (5 ) oLl

Article 5

Definition for Practicing Commercial
Activity

Anyone who starts commercial works
and takes thereof as his usual
profession shall be considered as a
commercial activity practitioner. As
regards the family activity, the
provisions of organizing a particular
partnership shall be applied.™

Example 60 taken from Article (32) of Law No. (23) of 2010

(32) 32l

:\5)&]\ e ;LQJ\J\

13) V) el Baasall s3all chagiil 13) A4S HAl) Jas

b a8ad) 3 i Caa A8 ) Jal gty £S5l L1
Oy alle 324l Gl elg) J bl pUail
RELC U E SR

Article 32

Expiry of Company Duration

The company shall be dissolved on
expiry of its fixed duration unless the
partners extended thereof as per terms
of the memorandum or articles of
association prior to expiry of that
duration, unless the law states
otherwise.™

In Example 57, the obligation is clearly realised twice by using the verb ¢k

(tutabbaq). Here one can detect that the meaning expressed by the use of “shall”

153

See Appendices Text36
See Appendices Text36
See Appendices Text41
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plus passive form of the lexical verb “apply” is an arrangement whereby all the
provisions of law will be acted upon. This explains the reason for transferring
the passive form of verb “sk (tutabbag).into the TT to express the same
meaning. In Example 57, the ST producer is clearly denoting permission to the
judge by using the connector “<s” and the particle “=” prefixed to the noun
referring to “=W” (alqadi). The Arabic connector “<”could be replaced by
the lexical verb “Js> (yajuz), or “cS«” (yumkin) prefixed to the particle “—”.
The draftsman preferred to use “<” followed by “ =W (gadi) to avoid any
ambiguity. The translator feels it is necessary to account for the sense of “right”
employed in the SL lexical verb “&~y" which is omitted and replaced with the
proposition “2” but still gives the same meaning in Arabic. Therefore, the
translator used the phrase “have the right” preceded by “shall” to express the
right given to the judge. In doing so the translator, in my opinion, has reached
the optimal degree of adequacy in the translation. This example serves as a

typical illustration for the realization of modality in English.

In the above extract, Example 58, the SL text exhibits a model concept of
“obligation” by means of which the company is dissolved on the expiry date of
the agreement unless the law states otherwise. The SL realizes this concept by
the lexical verb “J~i (tanhall) followed by the noun “as &l (al-sharika). The
same concept in TL is realized by the deontic modal “shall” followed by the
verb to be, which is complemented by a passive carrying the sense of dissolving

the contract of the company.

6.3.3 Must
The Arabic verb “ws” (yajib) sometimes causes confusion to the legal

translator since it could mean either “shall” if it signifies something imperative
or mandatory, or “must” where there is no duty or obligation imposed on the

subject but an action must be carried out (Sabra, 2005). Consider the following
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examples:

Example 61 taken from Article (2) Libyan Resolution No. 136 2004

Calitiu) AaSan jliiue e 4la 0 J8Y a8 | A judge whose grade is not less than
B Counsellor in the Appeal Court ----
Chairman®®

Example 62 taken from Article (4) The Executive Regulation for Law No
(6) of 2004

QY 5 48l asleas ) ailatiie et | | whose products or services are
distinguished by good quality and
perfection..'”’

As it can be seen from Example 61, the modal concept is expressed in Arabic by
using the Arabic lexical item “J= ¥ (la taqill) which literallyrendered as “not
less”. The Arabic text clearly means ““The standing of the judge must not be less
than judge in the Appeal Court”, but the translator does not realise the concept
of modality in the English text. This can cause a translation loss and ambiguity.
In Example 62, the necessity in the Arabic text is delivered by the term © v
(tatamayyaz) to mean that the products “must be” distinguished by good quality.
Again the translator fails to express the modality concept in the English text by

opting for too literal a translation method.

Example 63 Article (31) of Law No (23) of 2010

(31) 33k | Article (31)

48 il J seal laiti | Decrease in Company Assets

Caai e JBl (e 4S8 J seal daif i 13 | If the value of the company assets is
ledl 8 & didiall plualldani Wl (il ) | decreased by less than half of its
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See Appendices Text 10
See Appendices Text 8
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Lse O Gaopaad) ) el e a5 ALl
Alia) g ol AS 5l Ja (i ja g laiad ISl
Se e ) Ol Gl sale) an Ledalis
Y e Caalll

capital due to the losses confirmed in
its financial statements, the manager or
the manager must convene partners
meeting for dissolving the company or
continuing its activity after reinstating
the capital to at least more than half.*®

Example 64 taken from Article (16) of Law No (23) of 2010

(16) 3ala
ALl Glatiee Glily

LDl ya 5 AS i) Cilaiiivus & SY) Gl cany
o o) (iS5 ¢ HI AS AN S e
daalisal) S Al Aailly oy g ¢4 32084l
I ISl 5 aguaVL A gill S i
adiile o B0l ) JSY) ol 53 gasall 44 gl
199 Mad dia g ghnall 5 48 il Jlal Ll

The company head office, the
Commercial Register Office in which
it is registered, registration number
must be laid-down in documents and
correspondence of the company. As
regards Joint-Stock Companies,
companies limited by shares and
limited liability companies there
should be laid-down, in addition to the
above the subscribed capital and the
actually paid thereof.'®

Example 65 taken from Article (18) of Law No (23) of 2010

(18) 53l

Ol O 138 AlSaly daiie 48 55 JS e oy
ISR I RPN ENC F RN SN P ASr
paany A il Lella (ul 5l 13) ¢ saY)
OS5 o) g LS cpaiaall (pal) (e )2
ool e Al Gllaad) aa) e

A ey 5 Aigall 038 A jlaay agd pad all
Ay Al albliall xal e e jalall
Al e Al all dpalialdl Cliluad) 5 430 jal)

Article (18)

Any company organized under
provisions of this law should nominate
an external auditor or more, as per the
cases, if it exceeded its estimated
capital to be fixed by a resolution of
the concerned secretary. The external
auditor also must be amongst the
persons authorized to practice such
profession. The report to be issued by
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See Appendices Text41

*3See Appendices Text4, Text26, Text28, Text33, Text38, Text39, Text40, Text43, Text44 and Text46.
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See Appendices Text 38
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oSl cuy o)) A ) plal das 5 lagsa | the external auditor as well as the
balance sheet and the final accounts
audited by him shall be considered
correct and a pretext before others
unless the contrary is confirmed.'®*

In Examples 63-64-65, it can be noticed that the modal concept of forming rules
Is rendered as the equivalent modal “must”. It must be stated that in this
example “necessity” is enhanced by a conditional clause; if the value of the
company assets is decreased by less than half of its capital. The translator has

succeeded in transferring the meaning of the modal “must” correctly.

6.3.4 May
The lexical verb “)s> (yajuz) is usually translated intothe modal verb “may”

in English. The lexical term “may” is used to grant the legal subject referred to
in the sentence freedom of conduct to perform or not to perform a certain
action. It follows from this that if the subject does not perform the action this
does not give a legal opponent the right to raise a case against him (Crabbe,
1998:78). The following examples illustrate the translation of “)s into

English:

Example 66 taken from Article (7) of Law No (23) of 2010

(s bl Ialiall A ) jal 3 3l ) Anyone who attained activity in full
eighteen years of age may practice
commercial activity unless
anotherlegislation requires higher
qualification.'®®

Qi&&&zﬁs@wmm' s o )9
102 el idal jal
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See Appendices Text 39

'*2See Appendices Text4, Text5, Text9, Text10, Text11, Text13, Text18, Text25, Text26, Text29, Text36,
Text37, Text39, Text42, Text44, Textd6, Text48 and Text52.

'*3See Appendices Text 36
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Example 67 taken from Article (23) of Law No (23) of 2010

23 sl

FL T8 aay of paidall il sy
a1 a5 oGl 3 ggal 20l i)

Article 23

The concerned secretary may issue a
resolution on guided forms of
memorandums and articles of
associations of companies and
partnerships.*®*

Example 68 taken from Article (19) of Law No (23) of 2010

Y 8 V) AS Al e el il ok ey
YA 8 gl el ) gl L ey

LeS ¢l ol ) el & (a gucaiall
A8 oy V) el 5l o) 3 a5 5 e

The partner may not be dismissed from
the company unless in cases allowable
by the law or in cases provided for in
the memorandum or the Articles of
Association. The partner obligation
also may not be emphasized unless
with him consent.'®

In Example 66 above, the SL text producer clearly states a modal concept of

“permission” for anyone who attained 18 years to practice commercial activities

by the Arabic lexical verb “)s" (yajiz) followed by the particle “— attached

to the pronoun. The intended meaning is to give legal permission to practice an

action, and this is correctly grasped by the translator. At the same place another

similar example is found in Example 67, where “)s” (yajuz) is rendered by

the same technique as “may”. Other lexical items can be used by the translator

to express the same meaning of modality such as “has the right to”” or “able to”.

The translator however, seems to be satisfied with the modal verb “may”, which

In my opinion expresses the intended meaning. On the other hand, “Js»¥” (la

yajuiz) is used to take away the discretionary power from the subject of the
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See Appendices Text39
See Appendices Text39
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sentence. In other words, it means that the subject is not permitted to perform
the action that is referred to. Therefore, it prohibits the subject from carrying out
the action, as in Example 68. The translator used “may not” in both cases which
In my opinion transferred successfully the correct meaning of the Arabic term

“3522¥” (12 yajiiz).

6.4 Textual Features

As discussed in chapter five theoretically and some examples were given to
illustrate such features, in this part we will analyse practically professionally
translated texted from Arabic into English with reference to Libyan commercial

law:

6.4.1 Lexical Cohesion

Another feature of both legal Arabic and English texts that may raise a problem
in translation is lexical cohesion. Lexical cohesion refers to the “cohesive effect
achieved by the selection of vocabulary”. Lexical cohesion is divided into: i)
reiteration and ii) collocation (Halliday and Hassan, 1976: 274). Reiteration
covers either the repetition of the same lexical items, superordinate or a
generally related word. Collocation, however, is where a pair of words occurs
within the same lexical category (ibid: 286). According to Dickins, Hervey and
Higgins ((2002: 100), repetition in Arabic may be classified as: “pattern
repetition”, “suffix repetition”, “root repetition” and “lexical repetition”. The
root system in Arabic can generate various derivations; however, “English
avoids this type of repetition” (ibid: 103).

This section will focus on root repetition and lexical repetition as they are the
most common forms of repetition in Arabic (ibid: 108).

Consider the examples below:
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Example 69 taken from Documents required for the registration in the

commercial register

- dale caadl

ois L Call 5 clasionall Al o 55101 e
Lzl A g) s STIYL 8 ) sam g 4 gal) Al
Dsha F ) e el DA dS Sl e g
~:AaY) Clativeal) apagi 3Y)

o e IS sl 5 S Sl (s el IS 1 e ]

b dalull piiall Jaall ol 4S8 pa 3 il

& 55 paad laaie A ) die Jas daaall axidll
4dldas 5 Ll Jae 5 Lgtae 5 4y laill AUS oY)

100 S o1l el AL Juliall

General Notice:-

The department shall examine the
documents and decides therein. In case
of approval by this department and
issuance of decision permitting the
carrying on of this activity, the agent
shall, within one month from the date
of decision, submit the following
documents:

Contract of agency concluded between
the principal and the agent to be signed
directly with the company or
plant/factory producing or rendering
the service, subject of Agency
Contract and shall specify the type of
commercial agency, its duration, scope
of activity, area and remuneration
against the agent’s services.™’

Example 70 taken from Article (9) of Law No (6) of 2004

(9) 22

s Jbaill Jalzall ool 41 5) e

s il Ll 1 ) 3l el ddaf alaiy ]
Apasdl) ell el i

oyt Gl ApiaY) da 3l A (i 2
Ll i pmleal) 8 oL@y oLl 45 je
JIaY) o8 13 L s 5 3L Ll
sl Gl oY) 255l i cpm g3l Aaii
¢l 433 o b 3 jlail) s 5 ) il yial

Article 9

1. The women’s qualification for
practicing commercial activity shall be
organized by their personal status law.
2. The foreign wife who engages in
practicing economic activity in
Jamahiriya is supposed to practice
thereof under permission of the
husband. If the personal status law of

% For more examples of lexical repetition, see Appendices Text4, Text5, Text6, Text8, Text9, Text10, Textll,
Text12, Text18, Textl9, Text20, Text22, Text24, Text26, Text27, Text28, Text36, Text38, Text40 and Text42.
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EEWEr gt cg);ﬂ\d;.d\@uﬂhq,ﬁg__x;J
16825 gl 3 plall

Yl Y s ol Gl eI mY 5 3
0 Z B (g

Gsinll G oWV sl Gl eV Sim Y 4
nd) Lenii€) Al

Ll 5l dpia ) da g5l & G Sy S

2 S 1) Y) ) ge) il il Euda s 58
Lol 55 e Al dda JLiall jely

the couple allows the husband to
protest against engagement of his wife
inn commerce or withdrawal of his
previous permission, this must be
written down in the Commercial
Register and published as per legal
methods.'®

3. Protestation or withdrawal of the
permission shall not result in any
effect except from the date of its
publication

4. Protestation or withdrawal of the
permission shall not affect the rights
gained by the others.

5. The merchant foreign wife is
supposed to have been married
according to the system of separation
of the funds unless she has been
declared the financial agreement in her
marriage contract."

In Example 68, the morphological root for the Arabic words “4l\Sy” (wakala),
“JiS ¢ (wakil), and “JdS " (muwakkil) is “JdSs” (wakala). Therefore, there is a

partial repetition creating a sort of lexical cohesion, which is not achieved in the

TT due to the lack of a comparable root system in English (TL). It can be

noticed in the TT that it is less lexically cohesive. That is probably because the

translator has adopted the translation by omission technique; therefore, the

repetition of lexical items in TT is reduced. In this example, the translator

succeeded in conveying the meaning of the Arabic ST. In Example 69, the ST

implicitly has a few pronouns refer back to the nouns “z s’ (zawj-husband) and

“a4)” (zawja-wife) as in “lk=>3)” (zawjaha-her husband), “4is53” (zawjatah-his

wife), <43 (idhnih-his permission). So the translators may find it difficult to

%8 Article (9) of Law No. (6) of (2004) for Organizing Trade Agency Activities
1% Suggested translation: ‘If the personal status law of the couple allows the husband to protest against
engagement of his wife in commerce or he withdraws his previous permission, this must be written down in the

Commercial Register and published.**®

170

See Appendices Text37
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preserve the same meaning of pronouns even if they adopt literal translation. It
can be noticed that the translator failed to transfer the pronoun cohesion into
English in “G&lall 433) s (sahab idhnah al-sabig-withdrawal of his previous
permission). The pronoun “s” (huwa-he) is attached to the Arabic verb “c3)”
(idhin) which is not translated in the TT.

Example 71 taken from Article (9) of Law No (23) of 2010

o it 2y )l (he
Gsiadl & Y Cans ol (al e W) Sin Y

Protestation or withdrawal of the
permission shall not result in any
effect except from the date of its
publication protestation or withdrawal
of the permission shall not affect the
rights gained by others.*"

Example 72 taken from Article (2) of Law No (23) of 2010

(2) 53k

Sl ol gadat g2

Ol alSal dplady) daii¥) e gk
O 138 8 a4l o Al Lad ()

DB Y (S Y alSal) oda Gkl of e
1730 58l 13a 8 Aaladl {salaal) e Lgdlis)

Article 2

Application of Civil Law

The provisions of the Civil Law shall
be applied to the economic activities
which are not provided for in this Law,
provided that such provisions shall be
applied in as much as their
correspondence with General
Principles in this Law.*"

Example 73 Article (10) of Law No (6) of 2004

5 _yiladl 3alall
Ll | S o) gus cila) g 2Blaill sy
s adall a5 55 gl o jlie ) el

Acrticle (10)

It is prohibited to sign contracts with
foreigners, whether natural or artificial
persons, for supply of commodities or
services, unless they have authorised

I Article (9) of Law No. (23) of (2010) Regarding Commercial Activities.
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See Appendices Text 26

173 Article (2) of Law No. (23) of 2010 Regarding Commercial Activities.
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L0l Taa HSSY T

Lo apand oy ) ol 5 adudl Gl (po iy
SO alall ] ialll 8 e
175 5 5l

trade agents under the provisions of
this law. The commodities and
services specified by the General
People’s Committee for Economy and
Commerce shall be excluded.*™

Example 74 taken from Article (19) of Law No (23) of 2010

(19) 3ala

YW YA e el il 3k e
YA 8 gl el ) gl Ll oy I

LeS ¢l alaill i caiall b guaaiall
1T sag V) Sl ) o1 5 3055 ) 0¥

Acrticle (19)

The partner may not be dismissed from
the company unless in cases allowable
by the law or in cases provided for in
the memorandum or the Articles of
Association. The partner obligation
also may not be emphasized unless
with him consent.*”

Example 75taken from Article (50) of Law No (23) of 2010

50 saldl

A al

Article 50

Striking the Company off the Commercial

AS il af alady HLall Jaladll e caay
(Ol T 5 ey i g g ladll Jad) (1

Regqister

The liquidator must strike the company off
the Commercial Register and publish the
same according to the Law.

179

In Examples 71, 72, 73, 74, and 75 the cohesion that the draftsman created in

the ST by using the demonstratives to refer back to the noun is not achieved in

the TT. To avoid ambiguity, a demonstrative should be added in the TT in

Example 71 for ‘o, &l («” (min tarikh nashrih-from the date of its

> Article (10) of Law No. (6) of (2004) for Organizing Trade Agency Activities

176See Appendices Text 5

Y7 Article (19) of Law No. (23) of 2010 Regarding Commercial Activities.
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See Appendices Text39
See Appendices Text44
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publication of this protestation) and “_5% ¥s” (wala yu’aththir-this shall not
affect”. The demonstrative “this” can clarify the ambiguity that can be caused
when translating the attached pronoun in the ST “»_&5 (nashrih-its publication)
and “_ss ¥y (wala yu’aththir) which the translator did not manage to achieve.
In Examples 72 and 73, the demonstrative x> (hadha-this) is transferred
literally into “o &l 13> (hadha al-gantin) when the English text does not require
“the” before “law” in this case. It can be translated as “General Principles in
Law” and “the provisions of Law”. Here, it can be suggested to translate
Example 72 as “The provisions of Civil Law shall be applied to the economic
activities which are not provided for in Law, provided that such provisions shall
be applied in as much as they correspond with General Principles in Law” (my
translation). Moreover, in Example 73, the translator did not succeedin
translating the Arabic demonstrative “<Y” (dhalika) which refers back to a legal
fact already mentioned in“dismiss”. The demonstrative “<l1>” (dhalika) is used in
the ST to avoid lexical repetition. It can cause ambiguity when not translated. It
can be suggested to translate it as “It is prohibited to sign contracts with
foreigners, for supply of commodities or services, unless they have been
authorised as trade agents under the provisions of Libyan law. The commodities
and services specified by the General People’s Committee for Economy and
Commerce shall be excluded” (my translation).In Example 74, the translator
either used the technique of translating by omission or did not realise the need
to translate the demonstrative “<ly” (dhalika) in the ST. The demonstrative
works as a cohesive device to refer back to “strike”. However, it is usually
avoided in legal language as it may cause confusion, and the noun is usually
repeated instead. Here is a suggested translation can be as: “The partner may not
be dismissed from the company unless this is allowable by law or in cases
provided for ina memorandum of understanding or provided for in the Articles
of Association. The partner obligation also may not be emphasized unless with

him consent” (my translation). Similarly, the translator added the lexical item
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“the same” which does not exist in the ST which obviously causes ambiguity,
and instead it can be translated as “The liquidator must strike the company off
the Commercial Register and publish this action according to the Law” (my

translation”. By adding “this action”, it clarifies the intended meaning of the ST.

Example 76 Article (17) Libyan Resolution No (136) 2004

salall 8 e (a eaial) cilallaill diald o
(e Bse plaia¥l ) daiBUl o (40 (15)

L Uish colime W1 W 5o al) a5 clganni 3o
ad aaaall gl U8 elly g lSa g ¢ laia¥l ()
Jsan e ally B3 « BV Lo g gl ey
(lallailll e ) geay (s prall Jlac )

Al oda )8 ()5S 5 lgie allaiall il )l
190 Lo sla s Ll allaill ol b

The secretary of Complaint/Appeal
Committee specified in Article (15)
hereof shall be invited for meeting by
its Chairman. The invitation shall be
sent to the members, indicating the
time and place of meeting one week at
least before the date specified for the
meeting, enclosing therewith the

agenda and copies of the
complaints/appeals and the appealed
decisions. The decisions of this
committee regarding the complaint/
appeal shall be final & binding.'®*

In Example 75, the draftsman created cohesion by repetition. The lexical item
“elial” (jjtimac) is repeated two times in the ST; however, the translator
repeated “meeting” three times. The repetition of the lexical item “meeting” in
“before the date specified for the meeting” is unnecessary and not mentioned in
the ST.

It can be concluded thatthe analysis of the translated legal texts from Arabic
into English in this chapter has focused mainly on Libyan commercial legal

texts in order to answer the following research question:**?

180 Article (17) Libyan Resolution No. 136 (2004) for issuing the Executive Regulation for No. (6) of (2004) for
organizing Trade Agency Activities

'¥15ee Appendices Text11

'¥2see Chapter One
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How do Arabic and English documents of law differ and agree in terms of

lexical, syntactic and textual characteristics, especially in terms of the

translation of Libyan law into English?

The findings of the translation analysis above can be summarised as follows:

1-
a)

lexical features can be illustrated as follows:
Libyan law tends to use unique lexical items and phrases which can be a

challenge for the translator since they make no sense in English if
translated literally. Such unique lexical items can be political, economic
or cultural. For example: “4dall 4uelll Lal (al-lajna al-shacbiyya al-
camma) which literally means “General People’s Committee”. And also
“alall Cxlll jaige” (mu’tamar al-shahb al-amm) meaning “The General

People’s Congress”.

The analysis showed that these unique lexical items could mislead the English

reader if translated literally.

b)

Legal terms are divided into pure technical, semi-technical and general
words used in legal texts. Some of these pure technical English terms
originate from Latin or French. English also uses archaic terms such as
“thereof”, “hereof”, “therein”, etc.

There seems no big difference between binomials in Arabic and English
and they do not seem to cause a lot of confusion in translation. For
example: “wleai sl il (al-muntajat awal-khadamat) was rendered as
“products or services” and also “<laiwall 5 Al (as-silac awal-muntajat)
was translated as “goods or products”.

The analysis of the syntactic level above (see section 6.3) shows that
there is a significant difference between legal Arabic and legal English

that can be summarised as follows:
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a) Legal Arabic tends to use the present tense, whereas legal English uses
“shall, may or must + VERB”.

b) The passive in legal Arabic is more dominant than in legal English. This
Is due the differences between the two languages.

3- The analysis of the textual features showed the following results:
a) Both Arabic and English legal documents usually consist of four main

parts; i) “4alw” (dibaja-Preamble), ii) “4~3& (fatiha-Initial/Article, iii)
“3) s«” (mawadd-Articles), and iv) “4da” (khatima-Concluding Article).

b) Both Arabic and English use formal substitutes in legal language such as
“agll JLiall” (almushar ilayhim-the said).

c) Lexical repetition is common in both legal Arabic and legal English.

Now that we have presented a summary of the comparative analysis of the
translated texts from Arabic into English in this chapter, the subject of our next
chapter is the practical study of legal translation from Arabic into English in
Libya. It tackles three aspects: first, the challenges encountered by legal
translators; second, the evaluation of their practice; and third, the collaboration

between legal translators and legal drafters.
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Chapter Seven
7. Survey Analysis

7.1 Introduction

This chapter introduces the method and findings of the survey conducted in
Libya and London. The main objective of this chapter is to find out first
whether legal translators in Libya face any difficulties in translating legal texts
from Arabic into English. The results may shed light on whether legal
translators in Libya face challenges, which have an impact on their translation.
This empirical study will also attempt to find out whether the English

translation of Libyan texts meets the standards of the English reader.

This chapter adopts Nord’s methodological steps in conducting a survey
designed for legal translators and lawyers. Nord (1991a, 103) introduces precise
methodological steps for investigating translational conventions. The first is the
analysis of the TTs, since these reflect conformity to or deviation from existing
norms; and here the need for a large number of samples is emphasised. This
type of analysis was conducted in the previous chapter (Chapter 6). The second
method is the study of available critical reviews of the TTs, which will
indirectly reflect the normative expectations of the reviewers, and this will be
sought in this chapter since the survey will provide a detailed feedback given by

professional translators and legal drafters (ibid: 104).

Once again, this will be investigated through answering two surveys. First, the
survey is answered by 15 legal translators who are based in Libya. The second
part is the survey which answered by legal drafters who are based in London
and cooperate with legal drafters in Tripoli as they are legal consultants of
commercial companies in Tripoli. Nord suggests that such feedback
helpstranslation studies with due regard to the validity of the method for
collecting such responses (1991a: 105). Toury suggests that the use of surveys
is “the most common way of studying aspects of translated texts(or, rather,
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addressees’ responses to them) with empirical methods consists in devising
questionnaires and having groups of, subjects - hopefully big enough as well as
controlled for their background - react to the texts by answering the questions”
(1991: 52). Therefore, this experiment is designed to support the research
question and hypothesis stated in Chapter One of this thesis and will be
followed by a detailed analysis of the selected translated texts in the next

chapter.

7.2 Controlling and Distributing the Survey

The survey was conducted in the time range of 8 weeks between 01/11/2012 to
30/12/2012. The survey was distributed to two groups in Tripoli; professional
translators and commercial lawyers in Tripoli. The professional translators were
full time translators and free lancers. The total number of respondents was 30
divided between translators and lawyers. A lot of them were not available due to

the unstable situation in Libya since February 2011.

7.3 Problems Faced During Completing Survey

Two main problematic obstacles faced the researcher in distriputing the surveys.
First, was there was only one English law firm in Tripoli which opened its first
branch in 2012 as the first law firm in Libya. The number of lawyers was
limited; also, the situation in Libya was unstable due to the political instability
which started in 2011. Moreover, travelling around Tripoli to meet freelance
translators was also an obstacle as it was unsafe. Some of the respondents did
not reply to the e-mails due to the fact that there was no internet service in some

parts of Tripoli. Some respondents left the country for security reasons.
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7.4 Survey Design

7.4.1 Part One: Survey Completed by Legal Translators:

The survey was designed for 15 legal translators working in Tripoli, Libya who
were asked to answer 11 different questions regarding their qualifications and
work experience and difficulties they encounter in the field of translation. Some
of them worked in the private sector, some were government employees and the
rest are freelancers. The questions provided covered various levels of problems
that may face the translator when dealing with legal texts. These questions
helped the researcher to identify such problems and answer the questions of
whether lexical, syntactic and textual features of legal texts pose any difficulties
to the Arabic-English translator. The questions covered the translators’
qualifications including specialised legal translation courses, their experience,
their level of difficulties in translating legal texts in general and commercial law
in specific between Arabic and English, what tools translators use to deal with
translation difficulties, and finally whether translators believe that collaborating

with legal drafters is a good idea (Apendices Text 53).

Findings
The following tables show the numbers of participants for each question:

1. Table 1 illustrates translators’ qualifications including specialised
legal translation courses:

No_ of Translators

BA 12

MA

PhD

Specialised Courses
Table 1
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As shown above in Table 1, the majority of practitioners (80%) hold a BA
degree in English. Only (20%) hold an MA. None of the participants holds a

specialised degree in legal translation.

However, there seems to be no effect of qualification differences on the
opinions of respondents to most questions (see Appendix Text 53). The reason
that most translators hold a BA degree is because most univeristies offer an
undergraduate degree in English but only one institute offers a master’s degree.

Most masters degree holders are academics and prefer to teach.

It can be shown in a pie-chart as follows:

Qualifications

0% 0%

N BA
EMA
PhD

M Specialised Courses

Figure 5

2. Table 2 illustrates years of experience:
No. of Years No. of Translators Percentage

+10 years 13%

5-9 years 27%

1-5 years 60%

Table 2

The table above (Table 2) shows the years of experience of Libyan translators.
The majority of translators (60%) have 1-5 years of experience as legal
translators. All translators lack legal training. Moreover, there seems to be no

effect of work experience differences on responses to the rest of the survey
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questions (see Appendix). This shows that most translators are in need of more
experience and training. The lack of traning institutions in Libya seems to affect

the experience of translators. This must have an impact on translation quality.

It can be shown in a pie-chart as follows:

Experience

Wover10
Mover5

lessthan 5

Figure 6

3. Tables 3 and 4 illustrate levels of difficulty in the translation of legal
texts from Arabic into English compared to the translation from
English into Arabic:

a) Arabic into English

Level of Difficult No. of Translators

Very easy 11
Average
Difficult

Table 3

The above responses can be illustrated in the following chart:
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Arabic into English

0%

M very easy
M average

difficult

Figure 7

b) English into Arabic

Level of Difficulty No. of Translators

Very easy
Average
Difficult

Table 4

The above data can be show in the chart below:

Translators

0%

W Very easy
M Average

Difficult

Figure 8
Table 3 above shows that 73% of translators find translating from Arabic into
English easy; however, 27% of them find it average. Table 4 shows that 64% of
translators regard translating from Arabic into English as easy; however, 36%
find it “average” to translate into Arabic. The overall results show that the
majority of translators.
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Even though the majority of translators seem to have no major difficulties in
translating legal text between Arabic and English, there are still a few issues in
the quality of the translation from Arabic into English. This can be seen from
the translations analysed in Chapter 6. The translation from Arabic into English
must be harder for Libyan translators because all translators are native speakers
of Arabic, and English is their second language. Moreover, Libyan students
only start learning English when they are 12 or more, which is quite late to
qualify as a good translator. In addition, translators lack translation
qualifications since universities offer a degree in general English but they do not

specialise in translation.

4. Tables 5 and 6 illustrate levels of difficulty in translating commercial
contracts and agreements from Arabic into English compared to

doing so from English into Arabic:

a) Arabic into English

Level of Difficult No. of Translators

Very easy
Average
Difficult

No answer

Table 5

The following chart illustrates the above figures:

Arabic into English

W Easy
M Average

No answer

Figure 9
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b) English into Arabic

Level of Difficulty No. of Translators

Very easy 10
Average
Difficult

No answer

Table 6

It can be shown in a pie-chart as follows:

English into Arabic

0%

7%

M very easy

M average
difficult

B no answer

Figure 10

Table 5 above shows the level of difficulty in translating commercial contracts
from Arabic into English. The figures above show that 53% of the translators do
not seem to face any difficulties in translating commercial contracts into
English. However, 40% of participants believe it is “average”. In Table 6, 72%
of the respondents find no difficulties in translating commercial contracts into
Arabic. This figure is higher than that for the number of translators who
translate into English. This is probably because they find it easier to translate

into their mother tongue, Arabic. As discussed in Tables 3-4, translators lack the
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professional courses for training. They need professional traning in both legal

translation and legal courses in order to have a good legal background.

5. Tables 7-11 illustrate the levels of the main difficulties in translating

commercial contracts and agreements from Arabic into English:

a) Lexical Difficulties

Level of Difficulty No. of Translators

4

2
2
5

No answer

Table 7

It can be shown in a pie-chart as follows:

Lexical Level

M Level 1
H Level 2
Level 3

M No answer

Figure 11

b) Syntactic Difficulties

Level of Difficulty No. of Translators

6

1
1
;

No answer
Table 8
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It can be shown in a pie-chart as follows:

Syntactic Level

ml
m3
m5

M No answer

Figure 12

¢) Culture-specific legal terms

Level of Difficult No. of Translators

Table 9

It can be shown in a pie-chart as follows:

Culture Terms

Hlevell
Hlevel 4

M No answer

Figure 13
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d) Textual Difficulties

Level of leflculty No. of Translators m

Table 10

The pie-chart below illustrates the above figures as follows:

Textual Level

MW Level 1l
H lLevel 4

No answer

Figure 14

e) Sentence Structure

Level of Difficult No. of Translators

No answer :‘ :

Table 11

The pie-chart below illustrates the above figures as follows:
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Sentence Structure Level

M Level1
47%
M Level 2

No Naswer

Figure 15
The tables from 7 to 11 above show the level of the main difficulties translators
may encounter during their translation of commercial contracts in terms of
lexical, syntactic, textual and cultural features. Table 7 shows that 27% of the
participants face no difficulties in translating lexical features. Moreover, 26% of
participants may face some difficulties while 47% did not respond to the
question. In Table 8, the figures show that 40% of participants believe that
syntactic features in legal texts cause less difficulty than lexical ones. About 14%
of them may encounter some difficulties while 46% of translators did not
respond. Table 9 provides answers to the question whether there is any
difficulty that arises from cultural differences between the Arabic and English
legal systems. The table indicates that 27% of participants believe that there is
no difficulty. Only 2 believe that there is some difficulty in translating cultural
terms. Table 10 shows that 34% of translators have no difficulties in translating
textual features between Arabic and English. However, 13% of participants may
face some difficulties in translating textual features from Arabic into English.
Table 11 indicates that 40% of the respondents seem to have no problems in
rendering legal sentences into English. In addition, 11% of them seem to

encounter some level of difficulty.
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The overall results of the above show that lexical features are at the forefront of
legal translation difficulties that face translators, followed by cultural features
and finally textual features and sentence structure.

As discussed above, training courses and working with professionals help
translators to gain more experience in legal language which can have a good
Impact on translation quality. Such courses can help them to improve their
translation skill as well as their legal background.

6. Table 12: Which of the following do translators use to deal with
translation difficulties?

Consultation No. of Translators

Consult Dictionaries
Consult Colleagues

Consult Legal Drafters
Consult Internet
No answer

Table 12

The pie-chart below illustrates the above figures as follows:

Consultation

M Dictionary
H Colleages
Lawyers

M Internet

Figure 16
Table 12 above indicates the methods translators use in order to overcome any
difficulties encountered during the translation process. The figures show that 60%

of the participants prefer to consult the internet. Around 53% of the participants
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resort to dictionaries and 33% consult colleagues. Only 27% of them consulted
legal drafters. The results indicate that consulting the internet and dictionaries

comes top among translators.

This is probably because translators do not have the opportunity to meet English
legal drafters in Libya. Having only one law firm in Libya gives the translators
less chance to work together with English lawyers. There should also be special

programmes to help translators and lawyers work together (see Section 7.4.1).

7. Do you believe that collaborating with legal drafters is a good idea?

Level of Collaboration || Number of Translators Percentage

yes 11 73%

No 0%

Maybe 0%

NoO answer 27%
Table 13

The pie-chart below illustrates the above figures as follows:

Collaboration

M Agree

M Disagree
0%

Maybe
0% Y

B No answer

Figure 17

The overall results of the figure 17 above indicate that 73% of the participants
believe that collaborating with legal drafters when translating legal texts is a
good idea. Consulting legal drafters gives them the opportunity to explore
English law with native speakers who have a professional English legal
background.
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It can be noticed from the above discussion and results that legal translation
from Arabic into English can pose a great challenge to the translator.

Summary and Findings

The overall results indicate that legal translators in Libya encounter several
difficulties in translating legal documents, especially from Arabic into English.
The majority of the translators believe that translating lexical features is the
most difficult aspect of translating into English. The second greatest difficulty is
translating cultural features. English legal sentences are long and complex ones
in which 40% of the participants encountered difficulty. Translators seem to
have difficulties translating into English more than into Arabic according to the
results above. This is because English is not their first language; in addition, the
majority of them do not receive any specialized translation courses. The figures
above show that only 27% of respondents consult legal drafters. The majority
seem to use the dictionary and internet. They all believe that collaborating with

legal drafters is a good idea.

7.4.2 Part Two Survey Completed by Legal Drafters:

The following survey was designed for 15 commercial lawyers who work in a
law firm in Tripoli and deal with commercial companies in Libya. They also
have a good legal background about Libyan law. The questions aim to judge
how satisfied lawyers are with the quality of the translation of Libyan
commercial law. The survey is attached, with a sample of translated texts
selected especially for lawyers in order to meet the standards of the research
quality as an attempt to answer the question whether the legal translator in
Libya encounters difficulties in translating legal texts from Arabic into English
(See Appendices Text 53).

7.5 Analysis of Data Collection:
The answers to the first question regarding work experience shows that 2 of the

participants have over 10 years of experience. Three lawyers have less than 10
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years working as commercial lawyers. These results indicate that commercial
lawyers have enough experience to evaluate the English translations of the
Libyan commercial law. Furthermore, they suggest that further training courses
and recommendationswhich may help the translator of law in Libya in order to

improve the quality of Arabic-into-English translations.

1- English translation quality

Quality No. of Drafters

Very good
Good

Acceptable
Not acceptable
No answer

Table 14

The pie-chart below illustrates the above figures as follows:

Lawyers

0% 0%

M very good

H good
acceptable

H not acceptable

m did not respond

Figure 18

The results above in Table 14 show that 33% of commercial lawyers who
responded to the survey believe that the English translation is acceptable. 7%

believe it is not acceptable and the rest did not respond.
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The following section illustrates the responses by commercial lawyers to the
guestion whether they agree with the idea of collaboration between legal
translators and commercial lawyers as a step towards giving legal translators a

legal background as well as introducing legal translation to commercial lawyers.

2- Collaboration with Legal Translators
This question addresses one of the main research questions on the advantages of
collaboration between legal translators and legal drafters. The majority of
respondents agreed that such collaboration improves the quality of legal

translation.

3- Suggestions to improve the quality of translation in Libya
The participants were asked if they had any suggestions in order to improve the
quality of legal translation in Libya. Results show that 60% of the lawyers did

not respond. The remaining 40% of them suggest the following:

- Legal training for legal translators in Libya in order for them to have a
basic legal background.

- Attending workshops, conferences.

- Working with lawyers would give legal translators a better experience in
understanding law more efficiently.

- Designing special courses for the legal translation sector.

- Introducing legal translation courses to universities as part of translation

degrees.

It can be concluded that legal translators of Libya commercial law face
challenges in translating legal texts from Arabic into English. Both legal
translators of Libyan commercial law as well as lawyers agree that there

should be collaboration between them.
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The next and final chapter illustrates the results of this research and the will
suggest some recommendations which may improve the quality of legal

translation from Arabic into English in particular.
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Chapter Eight

8.

This chapter will first provide a summary of the research, and then present its
findings. It will also provide recommendations to the legal translation public
and private sector in Libya as an attempt to improve the quality of legal

translation in Libya. Finally, this chapter will present the contributions made by

Conclusions and Recommendations:

this research and suggest further studies.

The aims of this study were to explore and find answers to the following

questions:

1-

How legal Arabic and English documents of law differ and agree in
terms of lexical syntactic and textual characteristics, especially the
translation of Libyan law into English.

What difficulties legal translators in Libya encounter when translating
legal documents.

How can the collaboration between legal translators and lawyers affect
the quality of legal translation?

What significance can be attributed to the notion of equivalence,
particularly the “equivalence” of a target text, and its role in achieving
a more effective and useful translation.

How the language of legal documents, and chiefly the terminology
used, can be clarified using a clearer and less complicated language.
What recommendations can be suggested for translators who work

with Arabic-English legal documents, in particular Libyan legal texts?
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8.1Research Summary and Findings

This study presented a contrastive lexical analysis of 76 out of 214 legal texts

translated by professional translators from Arabic and English with a particular

focus on Libyan commercial law, in order to provide an answer to the research

guestion concerned with the differences and similarities between Arabic and

English legal texts in terms of lexical, syntactic and textual features.

The findings of the translation of lexical features can be illustrated as follows:

1-

Libyan law tends to use unique lexical items and phrases, which can be a
challenge for the translator since they make no sense in English if
translated literally. Such unique lexical items can be political, economic
or cultural. For example: “adall dn=ill 4slli/gl-lajna al-shacbiyya al-
camma” which literally means “General People’s Committee”. And also
“alall Cwlll jaige /mu’tamar al-shab al-amm” meaning “The General
People’s Congress”. The Libyan term “AusillalSal 5 3 52Y) Ci\Se/makatib al-
ukhuwwa wa al-makatib al-shacbiyya” also seemed to cause ambiguity
when translated literally as “Fraternity and People’s Bureaux”. The terms
“Aandll ilSdly 354Y) cilSe/makatib al-ukhuwwa wa  al-makatib al-
shacbiyya” as discussed in Chapter Six are diplomatic Libyan terms
which refer to Libyan embassies and consulates. The English translation
has no relevance to the Arabic term. There are many other cases in which
the Arabic terms are literally translated, but the translator, for some
reason, deemed it necessary to add the original term in the original
language.

Legal terms are divided into pure technical, semi-technical and general
words used in legal texts. Some of these pure technical terms originate
from Latin or French. English also use archaic terms such as “thereof”,
“hereof”, “therein” etc. Like English, legal Arabic also tends to use pure

technical legal terms such as “_kie¥) (=3l (al-shakhs al-i‘tibari),
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which means “legal person” which is common in English legal texts.
However, the differences between the Arabic and English languages as
well as the problem of dealing with two different legal systems can be a
challenging task for the translator.

3- There seems no big difference between binomials in Arabic and English
and they do not seem to cause a lot of confusion in translation. For
example: “wlexa s Claid” (al-muntajat aw al-khadamat) ~ was rendered
as “products or services” and also “claiiall s AL (al-silac aw al-
muntajat) was translated as “goods or products”.

4- The overall results of the questionnaire answered by legal translators in
section 7.2.1 showed that lexical features constitute the main legal
translation difficulties that face translators.

5- It is clear that translating legal language between two different
languages and legal systems is difficult and complex.There are firstly
the differences between the two legal systems and languages.
Translating legal texts from Arabic into English is a major challenge
facing the translator. Secondly, there is the lack of reliable Arabic-
English law dictionaries which can provide translators with lexical
equivalents. Faruqgi's Law Dictionary is more widely used by
translators from Arabic into English, but despite the large number of
terms Faruqgi's dictionary contains, it seems to give an explanation
rather than a direct equivalent.

6- The results of the questionnaire answered by legal translators showed
that the majority of them consult the dictionary.

7- Legal Arabic tends to use the present tense where legal English uses
“shall, may or must + VERB”.

8- The passive is more dominant than the active verb form in legal

Arabic.This is due to difference between the two languages.
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9- The passive in Arabic is called “J s><" (majhl) and is formed differently
from English, by merely changing the vowelling of the active, and is
standard for all verbs. It is characterised by “4ex” (damma) on the first
syllable. However, the modal passive in English is composed of “shall,
may, must + be + participle”.

10- Modality in legal English is very common and English tends to use
“shall” quite frequently. However, Arabic tends to use the present simple
to express obligations. Arabic is expressed by different lexical items, as
shown in chapters five and six such as “G~ ¥” (la yahigq),” <=3 ¥”(la
tuctabar), “Js>” (yajiuz), “«=x2” (yajib) etc.

11- The overall results of the analysis of syntactic features showed that
there are significant differences between syntactic features in legal Arabic
and English.

12- Both Arabic and English legal documents usually consist of four
main parts; i) “dalw” (dibaja-Preamble), ii) “4=3&” (fatiha-initial/Article,
iii) “ads” (mawadd-Articles), and iv) “4d’” (khatima-concluding
Article).

13- Both Arabic and English use formal substitutes in legal language
such as “a¢dll JLiall - almushar ilayhim” (the said).

14- Lexical repetition is common in both legal Arabic and legal
English.
15- Both legal Arabic and English try to avoid using pronouns.

The analysis also showed the techniques the translators opted for to render the
texts and the difficulties they encountered in dealing with such complicated
types of texts. The study showed literal translation as one of the translation
techniques.The translator also used transliteration in order to avoid translating a

particular term as in “aljamahiriyya”.
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The results show that the translator adopted literal translation techniques in
about 60% of his translations. The translation of meaning to meaning technique
comes second with a percentage of 40% of the translations. Around a third of
the examples were analysed in terms of lexical cohesion, modality and
translation by addition technique. In 23% of the samples, the translator adopted
a translation by addition technique. Only 12% of the texts showed binomials. It
can be seen that the first three categories achieved almost the same degrees of

frequency of the total number; however, the latter had only 12%.

The overall results show that the translator achieved 53% in transferring the
legal meaningof the examplesabove (see chapter 6) compared to 36% of

unacceptable translations. The graph below illustrates such results:

Meaning Achievments

M acceptable

W unacceptable

Figure 19
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8.1.1 Collaboration between Legal Translators and Lawyers in Legal
Translation:
The results of the questionnaire which was answered by legal translators and
lawyers showed that the majority of commercial lawyers (see section 7.3)
strongly agree that there is a need for legal translators to have special training
courses as well as collaborating with lawyers of English in order to achieve a

better target text.

In addition to this, the majority of lawyers suggested special legal training for
legal translators in order to improve translation quality. Legal translation is a
very complex procedure which requires special professional skills. The
translators of commercial law for example require special training and a good
background in English commercial law. As suggested above, collaborating with

commercial lawyers definitely improves the quality of the translation.

Again, the majority of the participants in the field of commercial law suggest
that training translators of law, especially commercial law, gives the translators
a very good background in law. Training courses of this type could be arranged
by lawyers of commercial law by designing introductory legal courses for legal
translators. Such courses can also be included at the undergraduate level of law
studies at university departments in Libya. Results also show that translators
find it harder to translate into English; therefore, improving English courses at

Libyan universities should be taken seriously into account.

Finally, the discussion above shows that translating legal texts into English
poses serious problems in Libya, which needs some serious consideration.
Chapter six analyses various examples from Libyan commercial law translated
into English by professional translators in Libya. It looks in detail into the
lexical, syntactic and textual difficulties translators may encounter during the

translation and how they deal with such difficulties.
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It can be clearly seen that legal translators are responsible for international
communication at an institutional level. Therefore, providing for effective legal
translation and the creation of qualified legal translators is of prime significance
within the framework of commercial companies. Legal translation is a very
complex procedure which requires a specialist profession. The translators of
commercial law, for example, require special training and agood background
knowledge of English commercial law. As suggested above, collaborating with

commercial lawyers definitely improves the quality of their translation.

The following points have been concluded from the research:

. Itis imperative that legal translation is precise and carefully reviewed.

. The legal document translations should undergo a process of legal
verification by a native speaker to guarantee their faithfulness (Newmark,
1991: 30).

. It is to be expected that a good quality and accurate legal translation cannot
be achieved quickly, and that therefore the translator must be allowed a
reasonable amount of time to complete the task. Quick completion of the
translation may result in the commission of grave errors. However, forward
planning can greatly assist the process.

. A particular form of rendering is necessary for legal translation. The
translation of this type of effect must treat every single word and
acknowledge differences in terminology and purposes as well as context,
intention and possible mistranslations. The majority of legal writings are
definitions, and the standard format, syntax and archaisms must be taken into
account if the texts in question are intended to be simultaneously legitimate

In the target language.
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8.2 Recommendations
The results above stress the need for a better translation quality. That could be

achieved by the following:

1- Most Libyan universities offer a degree in English with literature and
teaching modules. However, some departments offer translation modules,
but only in general practical translation.Offering specialised legal
translation courses at Libyan universities will definitely improve the
quality of legal translation in Libya.

2- Although dedicated dictionaries are indispensable to this type of
translation, they are in themselves not enough to resolve difficulties with
vocabulary. Translators must also study other appropriate writings and
consult legal experts.

3- It is vital that the translator knows the essential ways in which the
relevant legal systems differ. So attending legal courses, conferences and

specialised legal training courses is a must.

4- Libyan translators should not necessarily accept commissions for legal
translations if they lack the skills and vocabulary and equivalent terms
to complete the work to an appropriate standard. Legal language is
complex and any translation mistake could result in a huge financial

loss.

8.3 Suggestions for Further Research:
This research mainly focused on Arabic English translation with reference to
Libyan commercial law and it was conducted as a comparative approach.
Further studies could tackle the difficulties Libyan translators may encounter in
translating different Libyan legal documents as well as English legal texts and

compare them to each other by using the same methodology of this study.
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Modality in both Arabic and English legal texts can be also researched on a
wider scale using an empirical study when there are more law firms and

translation angencies in Libya.

Finally, research could be carried out in the future addressing the numerous
difficulties that occur in the Arabic-English translation of other legal
documents such as court cases, judgements, family law, etc.

It would be also possible to conduct similar studies in other Arab countries by
adapting the comparative analysis conducted in this study or adopting an
empirical study by desiging questionnaires for a large number of professional
translators in order to tackle the linguistic challenges of the practice of legal
translation.

There is also a need for standarising Arabic legal terminology, which could
provide a guidline for legal translators in Arab countries in order to overcome

any translation difficulties and ambiguity.
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Law No. (6) of 1372 PD. (2004) for Organizing the
Activities of Trade Agencies

Decision of General People's Committee No. (136) of
1372 PD. (2004) for Issuing the Executive Regulation for
Law No. (6) of 1372 PD. (2004) for organizing Trade
Agency Activities.

Decision of General People's Committee for Economy &
Commerce No. (52) of 1372 PD. (2004) regarding the
Commodity Groups allowed for Import by the
Authorized Bodies.

Decision of Secretary of General People's Committee for

y & Com ce No. (12) of 1373 PD. (2005) for
prohibition of import of certain commodities, unless the
producing companies thereof have local authorized
Trade Agents in the Great Jamahiriya.

Decision of Secretary of General People's Committee for
E y & Com ce No. (190) of 1373 PD. (2005) for
Prohibition of Importing Certain Commodities, unless
they have Local Agents authorized in the Great
Jamahiriya.

Decision of Secretary of General People's Committee for
Economy & Commerce No. (191) of 1373 PD. (2005) for
granting Guarantee for Durable Goods

A Guiding Form for (Contract & Agreement) for
performing Trade Agency

Document required for Registration in the Commercial
Register.

(Available in Arabic and English)

Great Socialist People’s Libyan Arab Jamahiriya
General People’s Congress

Law No. (6) of 1372 P.D (2004 for Organizing iviti
iy ( ) rganizing the Activities of Trade

The General People’s Congress...

In compliance with the decisions of the Basi 7 i
[ sic People’s Congress
their general annual session for 1371 P.D (2004), and g bR

After perusal of the Declaration for establishing the People’s Authority,
The Grand Green charter for Human Rights in the Era of Masses,

Law No. (20) of 1991 for enhancing freedom,

éz\:]m I\ilgée(sf) of 1369 P.D (2001) regarding People’s Congresses and
The Commercial Law and jts amendments,

Law No. (33) of 1971 for organizing the activities of Trade Agencies, and

Law No. (87) of 1975 regarding certai is i
oAl s g n provisions for performing the

Do hereby formulate the following Law:
Article (1)

In applying the provisions of this Law, the followi
’ X owing terms shall ha
meanings shown against each of them: g e
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- Trade Agency: y
Means commercial activity performed by a person under the
provisions of this Law. It is necessary for performing the
Trade Agency activity to sign a contract or agreement
between the (Agent and the Principal) for performing
activity specified in this Law.
2-  Trade Agent:
Means the natural or artificial person permitted to perform a
work or more of the Trade Agency activities under the rules
and conditions specified in this Law. The activities of the
Trade Agent mostly involve introducing products of specific
services and import and distribution thereof, either directly
or through distributors contracted therewith and providing
after-sale services, and bearing the = responsibility for
commercial deceit or defect in commodities or services
performed by or through him.
3-  The Committee:
Means the General People’s Committee for Economy and
Commerce.
4-  The Secretary:
Means the Secretary of General People’s Committee for
Economy and Commerce or his Deputy.
5-  The Competent Department:
Means the Companies and Commercial registration
Department in the Secretariat of General People’s
Committee for Economy and commerce or its Deputy.
6-The Principal/Authorizer;
Means the foreign natural or artificial person who produces
or delivers the commodities and provides services, taking a
known place, company, institution or factory having
independent legal status.
7- Commodities and Services:
Means any product or service specified in the executive
regulation for this Law, and carrying a trade mark
recognized and registered in accordance with the Law.

Article (2)

Reference of any of the following works shall be considered as Trade
Agency activities:-

Trade Agency, Authorized Agent, Agency by Commission, Commercial
Representation, Distribution, Mediation and Brokery.

The Trade Agency work shall be confined to the persons holding the
nationality of the Great Jamahiriya and the bodies whose cayital is fully
owned by Libyans.

Article (3)

The provision for performing the Trade Agency activity shall be issued
by the committee to the bodies or individuals performing normally the
import and the export activity or a service activity, as indicated in the
executive regulation for this Law.

It is not allowed o perform the Trade Agency activity, except after
obtaining the said permission.

Article (4)

The permission for performing the trade Agency work shall include the
following: .

Specifying the type of commodity or service category allcwed for
performing the Trade Agency activity therein. '

Specifying the regional scope of the Trade Agent work inside the
Great Jamahiriya.

Period of Trade Agency.

Article (5)
The commodities and services shall be divided for the purposes for
performing Trade Agency activity into  homogeneous/consistent

comodity and service categories permitted for the person to perform the
activity in one category thereof as maximum.

The committee may permit certain artificial bodies to perform more than
one category in the cases deemed necessary for the work of Trade
Agency.

Article (6)
The Trade Agents shall conclude contracts or official agreement with the
foreign Principles/Authorizers, including particularly the type of trade

Agency , its period, filed/scope of activity and the financial remuneration
for the Agent’s work.
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The Secretary may obligate the Trade Agent to formulate the contract or
agreement signed between him and the foreign Authorizer in a specific
form for indicating the nature of relationship between both parties and
specifying the responsibility of the Agent towards those dealing with him.
The form and method of applying it shall be issued by decision of the
Secretary.

Article (8) :
The General People’s Committee may confine performing the Trade
Agency activity to certain Libyan artificial persons with respect to certain
commodities and services of special nature or strategic or having large
economic returns.

The executive regulation for this Law shall indicate the necessary rules
for confining performance of Trade Agency activity.

Article (9)
There shall be established in the competent Department a gesieral register

for‘rgcording the basic data on the Trade Agents permitted to perform the
activity.

The_cxecuu've regulation shall indicate the procedures for keeping the
Register and the data to be recorded therein and the fees for registration
and renewal thereof.

Article (10)

It is prohibited to sign contracts with foreigners, whether natural or
art1ﬁc1_al persons, for supply of commodities or services, unless they have
authorized trade agents under the provisions of this Law. The

Article (11)

The executive regulation for this Law shall be issued by decision of the
Genergl People’s Committee upon submission of the Geneal People’s
Committee for Economy anjd commerce, including the following:-

- Spec_ifying the confiitions and procedures for obtaining the
-permission for performing the Trade Agency activity and renewal
thereof.

- S]_)ecxfymg the commodity and service categories which may be
pemuttef:l fpr performing the Trade Agency activity.

- Spqclfymg the necessary fees for registration and renewal thereof,
recordmg d_ata and other procedures.

- Specifying the minimum guarantee period for the durable goods
and the proce(!ures for maintenance of the defective goods or
replacen}eqt certificate and data to be included therein.

- Speglfymg _the percentages to be delivered by the
Authorizer/Principal as Spare parts and equipment.

- Specifying maximum number of Trade Agencies allowed for the
artificial persons.
- The cases where the Trade Agency may be cancelled or suspended

and the competent body for that.
- The procedures and conditions required for assignment of the
Trade Agency or Transfer thereof.

Article (12)

There shall be punished by imprisonment for a period not less than one
year and not more than three years or a fine not less than LD 10,000 9Ten
thousand Libyan Dinars) or both, anyone committing an act in
contravention to any provision of Articles (3, 6, 10) of this Law. The
penalty shall be doubled in case of repetition, in addition to canceling the
permission for performing the Trade Agency activity.

Article (13) {
Law No. (33) of 1971 and Law No. (87) of 1975 shall be repealed, as
well as any provision contravening the provisions of this Law
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Article (14) -
6 This Law shall come into force from the date of its issue, and shall be
TeXt published in the Legislations Encyclopedia.
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6- The Principal: The foreign  natural or artificial person

producing or supplying the goods produced

Text 8 thereby or providing the services, taking a
well-known place, whether being a Company,

institution or factory having independent

the account of another party in a specific arca against gratuity.

legal status.
O
lalamal TUMI e (2) 0 ety 7- Commodities/goods and services:  Any product or services
[ CAw Firm | .\ y < 5 specified in this regulation carrying a
= &Y JlaeYl Abal A yaal AN Jlesl g recognized Trade Mark registered in the
: country of origin under the Law.
Al o Y 5 ¢ dandyy S5 ool a5l 5 45 sy ¢ 45 o) 68— S
2 i cle (2)
LS Sie 8 A o ‘Iiel?ﬂc.rl:\lujl_,_xi(b.u‘_\lj“(é_;ksﬂd_&_‘? )
) o alya Lo ajsiand ) i 3 Performance of any of the following works shall be considered s
o sl ;;1 o :\]Jl_}- T «.‘“ ,JS_,‘J gﬁl N it A 1ge dadl saed -2 Trade Agency activities: Y
At T ol ol i3 .Y| PEREEY 1- Trade Agency means: performance of comumercial activities to
el A e P S ;he a;:co;nt of the Trade Agent and in his name, unpiesuming
. 5 k rce Trade Agency, excluding other commercial activities than
- Ul JS S andyy Sl iliaal elya enAlaa 5 JSH Agaal loon 3 those specificd explicitly in the Trade Agency contract,
e Mo e SR o AR W e P x
) s faptien Aiay 45150 240 el Pl Gk oliviig Sexy e @ gg ol JRSN 8 2- lpc Al}thoqzcd /;;gent: means the person entrusted with the task
. . ; 78 R D - of performing the activity of a merchant/trader in the lace
g L sliika BUSE O NN GeRlaE where the latter performs such trade or any other place. A
3B N U, ¢ LSy e Gl Al &35 st gV paldll g8 il ) <5 3- Agekr]zcy by commissions means an Agency for sale or purchase
il . % £ to the account of the principal and in the name of the Agent b
- Lo Gl 481 jaa dakad) 5 gan Gy Ao lple BRI B, commission. “ c
058 0 09 s Sie Y Jyeasll ¢ g o Gast sl (o8 2 5 penndl ALl 3 —§ 4- Commercial representation: A contract under which a party
S S sy 2 undertakes t erci 3 rme
iy 2y o s eu;‘ St e N*hb Wdse I L S o conclude commercial contracts permanently to

o 2 <Al Bl 5yl .3 cod S g 5- J)lsl‘;liutxonr!\‘genl: The person who distributes the commodity
E oy okl BN o ! Al el R on behalf o its Agent under the rules and conditions agrecd
.?Li;ivu.dh_cyl DJJJQLL\;'L‘}‘Q-‘:\” ) Gl Ga yia Ses upon therewith, and within the litnits of the geographic area
IR, G = : o 5 A agreed upon.

SO &

6-  Mediator & Brokery: Means mediation between two persons or
more for reaching/concluding a deal, without connection of the
mediator or broker with any of them for work relations or under
control of any of them, to be entitled to commission under the
agreement, practice official tariff of the job.

The provisions of the Libyan commercial Law shall be applicable
lo matters related to these provisions.

Article (3)

The permission for performing the Trade Agency activity shall be
issued by decision of the Committee, in observance of the following
rules:-

[N YR L L e v

- Not to grant the permission for performing Trade Agency activity
in commodities and goods whose import is confined to certain
public institutions and general companies, except ‘for such
bodies.

- Not to grant more than one Agency to the person in the same
kind of goods and services indicated in the list attached hereto.

- To adhere to the number of Agencies allowed to be performed by
the person in all commodity groups under Article (5) hereof.

- Consistency of the activity permitted for performance by the
applicant with the object of the Trade Agency required for
permission of performance thereof,

(@) Bty

2 Article (4)
=5 ol La ol Jasll e The Trade Agent shall abide by the following; -
Bl b Attt Sy ¢ Ba ey i Sy o Bl i A e 53— I- To sign an Agency contract or agreement with a principal
e OV T S S A Al il pally ¢ Lanall by 42 Gy« g enjoying good reputation, whose products or services are
R 2 W 2 i r 1 distinguished by good quality and perfection and conformity with
. health/hygienic conditions and national or international
: Wiy e L Al S, Joe slans sy 30 5 pand el Gl sl = standard specifications approved for the goods and services.

S Clasl,

Lebsnie (5o ¢ 22l 2 (6) e lancl 530 i Y EESTURS PSP P K e
- 3l g5 Gash e S Ayl Bl 5 el ¢ llnall Lol s 0 5 e @
A 2-  To grant certificates of guarantee for the durable goods in which

leadlial S 2 Bl aslly lan s b e Bl Sy o o 3 he performs the Trade Agency activity, as per nature of each
gy o0lall el 5 28 s Ui ey RS commodity. In all cases, the guarantee period shall not be less
B8l eldiital gl s 8 Pl e i § than (6) six months, to be valid from the date of selling the
commodity to the consumer, whether sale is done by the Agerit or

through another distributor.,

3-  To replace at anytime, upon request of the person concerned, the

defective or damaged commodities or repair or compensate for
them during the guarantee period for the said goads. .
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4-  To provide the spare parts, equipment and tools necessary for the
goods in which he deals and to repair the damaged or defective
commodity free of charge during the guarantee period.

5-  To allocate not less than (2 %) of the value of durabie goods
imported into the Great Jamahiriya as spare parts, ecuipment
and tools necessary for maintenance.

6-  To open workshops for necessary maintenance for prolonging the
life of goods or renovation or removal of any defect therein, and to
provide technicians for repairing the damaged or defective goods
supplied thereby free of charge, provided that the guarantee
certificate for the damaged or defective commodity shall be valid.

7-  To adhere to the prices specified legally for the goods and
services provided thereby. v

Article (5)

The maximum number of Trade Agencies allowed for performance by
the Trade Agents within the same group or all commodity or service
groups shall be as indicated against each of them:-

Natural persons: (Three Agencies)
Partnerships: (Five Agencies)
Private & public artificial persons: (Ten Agencies)

It is not allowed for any of the aforesaid persons to be apparent or
conceal partners in a number of Trade Agencies exceeding the limit
specified in this Article,

Article (6)

activity in a harmonious commodity or service group or groups,
provided that adherence to performing the Trade Agency activity in the
group or groups specified for the Trade Agent shall be as indicated in
the list attached hereto.

Article (7)

There shall be prepared in the competent Department a register to be
called (Trade Agencies Register) for recording the names of (natural and
artificial persons) who perform Trade Agency activities for trading

companies.
Article (8)
The applicant for registration in the Register specified in the preceding
Article shall fulfilled the following conditions:
1- To hold Libyan nationality
2-  To be fully eligible
3- Not to be a public employee

4- Not to have been convicted in a crime specified in chapter (8) of
Penal Law or Economic Crimes Law, unless rehabilitated.

S5-  To submit certificate indicating performance to import, export or
service activity from the competent bodies.

6-  If the applicant for registration is a Company, it shall fulfill the
following conditions:-

a). To be properly established.

b). Its purposes shall include performance of all or some of the
activities specified in Article (2) hereof.

c). Its capital shall be fully owned by Libyans, and remain so
during the period of the Company.

-214 -



L (1) a5y 5 ) P

Text 10

(9) 83ty N
m._-,.i\.Aouuy|UJ,|Mg;@¢.
bl gas¥l ey 4z 0 Gl daal 3058 =
- b oy as 2 W dnie By e
- omall QS Wl 36,20 L

oo ctssa g

e SN RS PO izl
el Rl s e Sy sl Gl 8 5,0 g Gt

- Ll NS glaed a1y Wy s A1 g il 080 3y

.— (10) 82 e
T.!L!a)lk,la:,_,.L«‘a_,_,_,«r_l.._,é_’._,l: ;_,hyl,uﬂl.‘\!_.\qu,;_u_i.g;ll Gk Jas

A L e g,
i - o L) Callall 5,3
IR Sl il f s s a2

i w).“:‘,‘ﬁ%:‘{"‘ﬂf‘y;‘ Yy

el cay

oy b atia

Sl Al

A

o iVl gadl 2,0 08 s ey it
st A 8 e dae 4 0 g

el AL e ) Qe S 8ee e i L s S0 g

' ’ AL 250 e ol

T e g R Ao |

2

el

Y13) Bt
I heall o et (2 agially CLHEY p1ad VIS da il NS0 1
% oz NS i ol e R lanll S0 L2 215 8 o Lo 200 i
o Loy il 0 0 G s 0 L 238 P 0 0 GEET
Sl Lsagangn v 105% J e 2Dl o3y G4 (2) (355 e
et e 55 35 Y Ol J IS0 050 o 13 ) il %y
<ol e Gupb el

oY osts &

dddabms

ot Lt ompy G s 4l G Hla 3 00 G st 5 iy

L Y M G gl e LY 5 0 of oy ¢ s s s

'.uz_é_,lgfu,-;l.lt__.J»u',;,.:'L.,_;:L-,;_,Lj.ub\;(i;siuhh‘;,.(ls')imusle‘:.uayau
e o .

- d%

TR N TR EUR AR R

1 )

Th

Department in (3) th
documents for correctness of data therein,

=

2-

o+

4-

Th

organizing the Trade Agency activities

Article (9)

registration shall be
ree copies in form (1),

€ application for submitted to the competen

together with the supportin
especially the following:-
Official extract from the

page of registration of the Compe i
the Commercial Register. e

Certificate proving that the Com any’s capi i
Py pany apital is fully owned by
Certificate from the competent Court for unbankruptcy.

Preliminary approval for the princi; i
/ap pal to the appl.
Agent for him in the Great Jamahiriya. AR a2

e Secretaxy may add other 'condiu’ons as deemed necessary for

Article (10)

data:-
1- Application number and date of submission thereof.
2- Name of the applicant or authoriz inalizi
: ed person for finalizing the
ﬁ:ocedures fi_)r ;he gpphcation, his title & place of residencg and
€ name of the ody he re resents, i i
e \ P S, its address and main
3-

S e “‘l
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Signature of the official receivin icati
g the application
the competent Department. P sifssmnar

Article (11)

The competent Department shall study the applications for registration
and inform the persons concerned of the decisions taken in respect
thereof within a period not exceeding thirty days from the date of
receipt thereof.

Article (12)

Anyone whose name is recorded in the aforesaid Register shall deposit

within thirty days from the date of registration, the following

documents:-

1- Official extract from the page of registration of the Company or
foreign factory in the Commercial Register in the country where
the place or main domicile of his management exists., <

Undertaking by the Agent to transfer the due commission or fees
to a Bank operating in the Great Jamahiriya under effective
financial legislations.

Article (13)

activity, provided that the Agents shall refer copies of the agreement
and contracts for supplies within thirty days from the date of signing
them to the competent Department as per form No. (2) attached hereto,
and the contracts or agreement shall be signed directly, with the
trading companies or shops, unless it is proved that such companies
or shops do not distribute their products or provide their services
except through other bodies,

Asticle (14)
The competent Department shall notify the applicant for registration in
case of rejection of his application of the rcasons for rejection by
registered letter with acknowledged receipt. Such notice shall indicate
the right of the applicant to complain or appeal to the Cormamittee
specified in Article (15) hereof, within thirty days from the date of
notifying him of rejection.

Article (15)

The complaints against the decisions for rejection of registration,
addition or amendment shall be decided by a Committee to be formed
as follows:-

- A Judge whose grade is not less than Counselor in the Appeal
Court — Chairman,

- Director of Companies & Commercial Registration Department —
Member.

- Chairman of Chamber of Commerce and the

applicant is registered ~ Member.

Industry where

- Alegal member — Member,

The meeting of the Committee shall be only valid in presence of its
Chairman and two members thereof at least. The Committee shall
issue its decisions by majority of votes. In case of equal voting, the
Chairman shall have a casting vote.

The Complaints/Appeal Committee shall have a Secretary to be
selected by its Chairman from among the employees of Secretariat of
General People's Committee for Economy & Commerce.
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Article (16)

The complaint/appeal shall be submitted in three copies, to be
delivered directly to the Secretary of the Complaint/Appeal Committee,
and recorded in a Special Register with serial numbers as date of
delivery. The appellant shall be given a receipt including the following
data:-

1- Name of the Appellant and his legal domicile.
2- Date of submission of the complaint/appeal.
3- Object of the complaint/appeal

4- Signature of Secretary of the Complaint/Appeal Committee.

-216-

The person concerned may sent the complaint/appeal to the competent
.Department by official letter. In such case, the period of compliant/
appeal shall be calculated from the date of delivery of the letter to the
competent Department,

Article (17)

The Complaint/Appeal Committee specified in Article (15) hereof shall
be invited for meeting by its Chairman. The invitation shall be sent to
the members, indicating the time and place of meeting one week at
least before the date specified for the meeting, enclosing therewith the
agenda and copies of the complaints/appeals and the appealed
decisions. The decision of this Committee regarding the complaint/
appeal shall be final & binding.

<. Article (18)

The Secretary of Complaint/Appeal Committee shall notify the
Complaisant/Appellant of the date & place of the meeting, who shall
attend before it personally or by his representative to express his
statements and submit the necessary evidence & documents by official
letter sent to him ten days at least before the date of the meeting.

Article (19)

The Secretary of Complaint/Appeal Committee shall carry out the
following:

1- To receive the Complax'nts/Appeal from the persons concerned
and take the necessary procedures in respect thereof,
2- To keep files for the complaints/appeals.

3- To notify the persons concerned of the date and place of the
meeting of the Committee,

4- To record the minutes of meetings of the Committee and signing
them and registration thereof in the relevant Register.

5- To keep files, books, minutes of meetings and decisions of the
Committee.

6-  To perform the works entrusted thereto by the Chairman of the

Committee within its competence. -

Article (20)

The competent Department may, upon wr_ittt?n request and ° for
acceptable reasons, grant certificate or description/extract from the
Trade Agency Register to the persons concerned or allow them to see
the data recorded therein.

The application for obtaining the certificate or extract from the ngister
or seeing it shall be submitted on form No. (3) attached hereto, in the
three copies. The applications shall be recorded in relevant books as
per date of submission thereof.

The applicant shall be given a receipt containing the following data:-

1- Serial number of the application and date of submission thereof.
2 Name of the applicant, .his legal domicile, and registration
number, if any.
3- Signature of the official receiving the application and stamp of
the competent Department.
Article (21)

The competent Department shall record a summary of all agreements
& contracts deposited by the person concerned under the provisions of
this regulation in the relevant page in the Register, including the
following data:-

1- Date of depositing the agreement or contract and its validity
period.

2- Name & address of the foreign company or factory and the place
of its main office.

3- Amount of commission or financial fees due for the Agent.

4- Type of goods, products or services under the Agency.
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Article (22)

It is required for transfer or assignment of the Trade Agency to fulfill
the following conditions:-

a). Written consent of the principal.

b). Undertaking by the Agent to bear the responsibility for the
previous contracts for transfer or assignment. !

The application for transfer or assignment of the Trade Agency shall
be submitted on form No. (4) attached hereto. The competent
Department shall, after fulfilling the necessary conditions, endorse
that in the Register of the Trade Agents.

Article (23)

Each person whose name is recorded in the Trade Agency Register
may ask at anytime for introducing addition or amendment of the
relevant data in the Register.

The application for addition or amendment shall be submitted in three
copies of Form No. (5] attached hereto. The applications shall be
recorded in special books with serial numbers as per dates of
submission thereof. The applicant shall be given a receipt including
the following data:-

1- Date of submission of the application.

2-  Name of the applicant body, its legal domicile and registration
number in the Trade Agency Register.

3-  Signature of the official receiving the application.

Article (24)

The necessary fees for registration and renewal thereof, and recording
of the data and other procedures shall be specified as follows:-

1- Fees for applications for registrations: LD. 150.
2- Fees for applications for renewal: LD. 100
3- Fees for applications for amendment: LD. 70
e Fees for applications for addition: LD. 50
5- Fees for applications for assignment: LD. 50
6- Fees for applications for endorsement: LD. 50
7- Fees for applications for depositing: LD. 40
8- Fees for applications for seeing the records: LD. 20
9- Fees for applications for complaints/appeals: LD. 20.

Article (25)

The certificate of guarantee for the durable good. 1 i

o goods shall include the
- Type of commodity.

- Producing body

- Date of manufacture

- Date of sale

- Name of the Trade Agent.

- Name of buyer

- Guarantee period

Article (26)

Th_c person recorded in the Trade Agency Register
suitable place for performing his activity and
competent Commercial Register within six mont;
registration.

shall provide a
recording in the
hs from date of

Article (27)

The Trade Agency shall be cancelled and the registration of the Trade
Agent shall be deleted by decision of the Committee in any of the
following cases:- .

1- Declaration of bankruptcy of the Trade Agent.

2- Condemnation of the Trade Agent in an economic crime or any
other crime involving commitment or dishonesty, unless
rehabilitated. .

3- Conviction of the Trade Agent in a contravention or more to the
provisions of the legislations organizing the Trade Agency
activities.

4- Suspension of work as Trade Agent or unstarting work of Trade
Agency for a period of one year from the date of registration.

S- If the Trade Agent losses, after registration, a condition required
by the effective legislation for Trade Agencics.

6- If it is proved that the registration was made contrary to the Law

or on the basis of incorrect data.

7- If the Agent fails in depositing the contracts and agreements
within the period specified herein.
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Article (28)

The commodity or service groups attached hereto may be added or
amended by decision of the Secretary.

Article (29)

Authorization for the capacity of Law Enforcement Officers to the
officials of the competent Department shall be issued by decision of
Secretariat of General People's Committee, who shall have the power
to arrest and prove the crimes and contraventions committed against
the provisions of Law No. (6) of 1372 PD. (2004) for organizing the
Trade Agency activities and its executive regulation. They shall have
the right, for performing their duties, to enter into the places and see
the books, documents and papers and to refer the contraveners to the
competent authorities.

Form No. (1)
The General People's Committee for
Economy & Commerce

Application S.N.: .
Date of Submission of the application:

Application for Registration in the Trade Agency Register

To: The Director — General of Companies and Commercial’
Registration Department

Greetings,

You are kindly requested to register my name or the name of ...
in the Trade Agency Register.

With best regards.

a). Applicant's name, surname, nationality, occupation, place of
residence, or name of the Company to be registered, its
address, type, purpose, main office, and Reg. No. in the
Commercial Register.

2-  Title/ Capacity of applicant

3-  Name of the foreign Company or Factory to be registered for
Agency thereof and address of Main Office.

4- Date of contract signed between the foreign Company or Factory
and the applicant for registration, and its validity period ...........

5-
List of the Documents & Papers Enclosed
with the Application
[ ;
S.N Subject/Description Date

-218-
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Form No. (2)

The General People's Committee for
Economg & Commerce

Application S.N.: .

Application for Depositing of Trade Agency Agreement or Contract

To: The Director - General of Companies and Commercial
Registration Department

Greetings,

You are kindly requested to take the n
depositing the Agreement/Contract enclosed
below and legal practice.

ccessary procedures for
as per the data indicated

With best regards.

Signature of Applicant

Data:

1-  Applicant's name, surname, nationality, occupation, place of
residence, or name of the Company concerned, its type,
purpose, main office, and Reg. No. in the Commercial Register.

Date of the Agreement or Contract to be deposited:
3- Object of the Agreement or Contract: ...............
4-  Reg. No. of the applicant in Trade Agency Register:

5-  The Enclosed Documents
Date: .

Form No. (3)

The General People's Committee for

Economy & Commerce

Date of Submission of the application: .........c.cccvveereeerenreennnn.

5 ificat
Application for Seeing the Register and Granting Certificate
Application for Seeing the Register and Granting Certificate

To: The Director — General of Companies and Commercial
Registration Department

Greetings,
You are kindly requested to take the necessary procedures for secing

the Register and granting certificate as per the data indicated below
and legal practice.

With best regards. \
Signature of Applicant

1-  Applicant's name, surname, nationality, occupation, plgce ?Sf
residence, or name of the Company rcpre§ent§d glcr:;q Z}clial
address, type, main office, and Reg. No. in the Co;
Register.

() R e e R e A e A R B RS M A IS e OO B R
B,

3-  Object of seeing or required certificate: ......euceeriereeiiniiiiiiniinanns
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Form No. (4)

The General People's Committee for
Economy & Commerce

Application S.N.: .....

Date of Submission of the application: ...............cccocvvvvunnanne.

Application for Transfer, Assignment, Cancellation of Trade
Agency Contract or Agreement

To: The Director — General of Companies and Commercial
Registration Department

Greetings,

You are kindly requested to take the necessary procedures indicated
in this application as per the data & documents enclosed and legal
practice.

With best regards.
Signature of Applicant

1-  Applicant's name, surname, nationality, occupation, place of
residence, or name of the Company represented thereby, its
address, main office, and Reg. No. in the Commercial Register

2-  Name of the Transferer/Assignor or Assignee and his
e e e e

3- Date of the Agreement or Contract to be transferred, assigned or
(& e (o R e

4-  Applicant's Reg. No. in the Trade Agency Register
S- Data on the enclosed documents and papers

Document Number Object Date

Form No. (5)

The General People's Committee for
E

conomy & Commerce

Application for Addition or Amendment in the
Trade Agency Register

16 The'Director - General of Companies and Commercial
Registration Department

Greetings,

You are kindly requested to take the necess:
amgndment/addition of data indicated below i
Register as per legal practice.

With best regards.

ary  procedures for
n the Trade Agency

1- /.\pph'cant’s name, surname, nationality, occupation, place of
residence, or name of the Company represented thereby, its

address, type purpose, main office i
D s ) , and Reg.
Commercial Register e

2- Reg. No. of the ap,

plicant or Com i
i Pany in the Trade A

gency

List of the Documents & Papers Enclosed

with the Application

Subject/Descrip tion
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Decision of General People's Committee for Economy &
Commerce No. (52) of 1372 PD. (2004 regarding the

Commodity Groups allowed for Import by the

Authorized Bodies

The General People's Committee for Economy & Commerce,

After perusal of the Libyan Commercial Law and its amending &
complementary Laws,

Law No. (65) of 1970 for specifying certain provisions for merchants
and trading companies, and supervision thereof, and its executive
regulation,

Law No. (64) of 1971 regarding import,

Law No. (1) 1369 PD. (2004) regarding People's Congresses &
Committees, and its executive regulation.

Law No. (21) of 1369 PD. for Specifying certain provisions for
performing economic activities, as amended by Law No. (1) of 1372
PD. (2004), and its executive regulation,

Law No. (6) of 1372 PD. (2004) for organizing Trade Agency activities,
and its executive regulation, z

Decision of General People's Committee for Planning, Economy &
Commerce, No. (15) of 1425 P.B. (1995) for merging certain commodity
groups allowed for import by authorized importers,

Decision of General People’s Committee for Economy & Cemmerce,
No. (2) for organizing import and export,

Decision of General People's Committee for Economy & Commerce No.
(2) for amending certain provisions of decision No. (2) of 1370 P.D.
(2002) for organizing import & export,

Decision of General People's Committee for Economy & Commerce No.
(3) of 1371 PD. (2003) for amending certain provisions of decision No.
(15) of 1425 P.B. (1995) for merging commodity groups allowed for

import by the authorized bodies.

Decision of Secretary of General People's Committee for Economy &
Commerce, No. (21) of 1371 PD. (2003) for adding a commodity group
to decision No. (15) of 1425 P.B (1995) for merging commodity groups
allowed for import by authorized bodies, and

Minutes of the 1%t ordinary meeting of General People's Committee for
Economy & Commerce, held in Sirte on 27.11.2004,

Do hereby decide:
Article (1)

All import channels legally specified shall import the commodities and
goods as per the following commodity groups:

Group (1)
Clothes, textiles, leather products, cleaning materials, cosmetics

and haberdashery

a) Underwear, external clothes and their accessories.
b) Shoes, handbags/suitcases and leather products of all kinds.

c) Textiles, bed covers, curtains and their necessities, table covers,
blankets, silk, yarn/spinning threads, tailoring and embroidery
necessities and carpets.

d) Soap, disinfectants, hand cleaning equipment, floor polishing
varnish and other detergents and domestic insecticides.

e) Perfumes & shampoos, shaving cream, tooth paste, hairdressing
equipment & tools, deodorants, cosmetics, hair scissors, ngl]
cutters, combs and other cosmetic tools, paper napkins, skin
and hair cream, haberdashery.

f) Natural flowers & roses, scent, tooth cleaner and other
perfumed materials.
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Article (2)

The commodities indicated in the
without limitation. The competent
Committee for Economy & Comm
commodities unindicated in these
harmonious therewith, taking

commodity and the purpose of u

aforesaid groups are for example
Department in the General People's
erce shall classify and include any
groups, as per the commodity group
into consideration the nature of the
se thereof.

Article (3)

The activity of each import body shall be confined to one group only of
the groups indicated in Article (1) hereof.

It is not allowed to make any amendment to its activi
taking permission of the Secreta
competent Shaabia (Municipality).

ty, except after
ry of People's Committee for the

Article (4]

It is permitted for the import bodies established before the
effectiveness of this decision, performing activities merged or amended
under its provisions to perform all activities merged or amended
within one group, provided the necessary amendment shall be
introduced into their memorandum and Articles of Association, as
compatible with the provisions of this decision, within a maximum
period of three months from the date of its issue.

Article (5

The import bodies indicated in the preceding Article shall record the
amendment to their Articles of Association & in both the Commercial
Register and Importers Register in which they are recorded, within
thirty days from the date such amendments.

Article (6)

The import bodies authorized for import of machinery,
other durable commodities shall provide the necessary
maintenance and durability of such commodities and
workshops for maintenance thereof,

Article (7)

The Secretary of General People's Committee for Economy &
Commerce may add new groups unmentioned in this decision and
merge or amend them as required for public interest.

Article (8)

Decision of General People's Committee for Planning, Economy &
Commerce No. (15) of 1425 P.B. (1995) and its amendments indicated
in the preamble of this decision shall be superseded.

equipment and
spare parts for
to open special

Article (9)

This decision. shall come into force from the date of its issue. The

competent bodies shall implement it, and shall be published in the
Procedures Encyclopaedia. .

(Sd. & stamped)
The General People’s Committee
for Economy & Commerce

Issued on 16.12.2004.
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Decision of Secreta

ry of General People's Committee for
Economy & Commerce No. (12) of 1373 PD. (2005) for
P;

authorized Trade ents in the

] Great Jamahiriya,

The Secretary of General People's Committee for Economy & Commerce

After perusal of Commercial Law, and its amending and complementar
laws, .

Law No. (1) of 1369 PD. (2001) regarding People's Congresses anc
Committees, and its executive regulation,

Law NO: (21) of 1369 PD. (2001) for specifying certain provisions fo;
performing economic activities, jts amendment and executive regulation,

Law.No. (6) of 1372 PD, (2004) for organizing Trade Agency activities,
and its executive regulation, and

Minutes of the 34t Ordinary Meeting of Secretariat of General People's
Committee for 1372 PD. (2004)

Do hereby decide:
Article (1)

It is prohibited to import the commodities indicated in the list attached
hereto, unless the producing companies thereof have local Trade Agents
holding the necessary permission for performing Trade Agency activities,
and recorded in the Register of Trade Agents in Companies and
Commercial Registration Department, as from 01.07.2005, excluding the
commodities accompanying the travellers.

Article (2)

In exclusion of the Provisions of the provisions of Article (1), prohibition

with respect to Group (18) - cars, Spare parts, tyres and batteries — shall

be effective as from 01.04.2005.

Article (3)

This decision shall come into force from the date of its issue, and the
competent bodies shall implement it.

(Sd. & stamped)
Dr. Abdulkader Omar El-Khair
Secretary of General People's
Committee for Economy & Commerce

Issued on 06.01.2005

Decision of Secretary of General People’s Committee
For Economy and Commerce No. (190) of 1373 PD.
(2005) for Prohibition of Importing certain

Commodities, unless they have Local

Agents authorized in the
Great Jamahiriya

The Secretary of General People’s Committee for Econemy and
Commerce

After perusal of the Libyan Commercial Law, and its amending. and
complementary laws,

Law No. (1) of 1369 P. D. (2001) regarding People’s Congresses and
Committee, and its executive regulation,

Law No. (21) of 1369 P.D. (2001) for specifying certain provisions fox'
performing economic - activities, its amendment and executive
regulation, as amended by Law No. (1) of 1372 P.D. (2004),

Law No. (6) of 1372 P.D. (2004) for organizing the activities of Trade
Agencies, and its executive regulation,

Decision of Secretary of General People’s Committee for Economy and °
Commerce No. (12) of 1372 P.D. (2004) for prohibition of import of
Commodities, unless the producers thereof have Local Agents
authorised in the Great Jamahiriya, and

Minutes of the 34t ordinary meeting of Secretary of General People’s
Committee for 1372 P.D. (2004)

Do hereby decide:

-223-
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Article (1)

t is prohibited to import the commodities indicated in the list
ittached hereto for commercial purposes, as from 1-7-2005, unless
Eheir producers have Local Agents obtaining the necessary provision
or performing Trade Agency activities, and registered on the Register
f Trade Agents in companies and Commercial Registration
Jepartment, through the Agents or thereby.

Article (2)

In exclusion of the provisions of Article (1), the prohibition specified in
Article (1) hereby with respect to the commodities indicated in Item (1)
of the attended list shall be effective as from the date of issue of this
decision.

Article (3)

This decision shall come into force from the date of its issue, and the
competent bodies shall implement it. Any provision contrary thereto
shall be superseded.

Issued on 13-4-2005

(Signed & stamped)
Dr. Abdulkhader Omar El-Khair
Secretary of General People’s Committee
For Economy and Commerce.

GREAT SOCIALIST PEOPLE’S LIBYAN ARAB JAMAHIRIYA
General People’s Committee for Economy and Commerce

Decision of Secretary of General People’s Committee for Economy
and Commerce No. (191) of 1373 PD (2005) for granting guarantee

for durable goods

The Secretary of General People’s Committee for Economy and Commerce

After perusal of the Libyan Commercial Law, and its amending and
supplementary laws,

The Libyan Civil Law,

Law No. (1) of 1369 PD (2001) regarding People’s Congresses and
Committee and its executive regulation, 5
Law No. (21) of 1369 PD (2001) for specifying certain provisions of
performing economic activities and its executive regulation, is amended
by law No. (1) of 1972 PD (2004),

Law No. (6) of 1372 PD (2004) for organizing Trade Agency activities and
its executive regulation, and E

Decision of General People’s Committee fro Economy and Commerce No.
(45) of 1369 PD (2001) for organizing the Administrative Board of General
People’s Committee for Economy and Commerce.

Do hereby decide:

Article (1

The distribution of double goods shall provide after-sale services for the
consumer and grant him the necessary guarantee certificate for the
products and goods / commodities distributed thereby.

Article (2)

The distributor of each durable commodity shall recognize for the
consumer his right to guarantee. In case of transfer of ownership, the
guarantee right shall remain standing to the benefit of the consumer:;

Article (3)

Any condition in commercial transactions / delays as would exempt the
consumer from the civil liability or reaching it towards the consumer
shall be void.

Article (4)

The guarantee shall be governed by the General Conditions specified in
the Libyan Civil Law. Anyone contravening that shall be punished under
the effective legislations. !

Article (5)

This decision shall come into force from the date of its issue, and the
competent bodies shall implement it.
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A GUIDING FORM FOR
CONTRACT OR AGREEMENT!
FOR PERFORMING TRADE AGENCY
——=REURVING TRADE AGENCY

This contract/agreement s made in
between: -

, referred

- being responsible  official  /
representative of -—--—. TTTT————, referred to hereinafter
as the Principal / Authoriser

whereas the (Institution. Company, Factory, Commercial Shoy, Supplier)
domicile in —eee , nationality —-e—me—e performs the
activity of (production, manufacturing,  supply, provision of services) as
follows: wwemmmeee =, and whereas it is desirous for having an

Authorised Trade Agent thereto in the Great Jamahiriya as per the effective
legislations.

Itis hereby agreed as follows:

Article (1)

Under the provisions of this (Contract / Agreement), the person mentioned in

ltem (1) above shall have the right to perform Trade Agency activities to the
account of the principal/Authoriser in the (goods and services) specified in this
(Contract / Agreement), an

services under Trade Agency contract,
riser in the Great Jamahiriya

under the arrangements agreed upon between both parties.

Article (2,

The type of Trade Agency shall be spacified for performing the activities of
(Commercial Agency, Commercial Authorisee/Representative, Agent by
Commission, Commercial Representative, distribution Agent, Mediation and

Brokery).
Article (3)

The field of work of the Trace Agent shall be in the following (goods and
services): -

Article (4)

The Administrative scope/area for the activities of the Trade Agent shall be
specified as follows: -

* Throughout the Great Jamahiriya.
* The following cities: ; ;
oo City only.

Article (5)

i i —mremee e /-—---——— years)
he period of Trade Agency is (Qne year - >
;reznew’;;ble as per desire of both parties. However, in case of desire of eﬂh_er
party for terminating the contractual relationship betweeq them, such desire
shall be indicated in writing, (6) six months before expiry of the relevant
period.

Article (6)

iti i hall be of good
The goods/commodities and services under Trade Agenf:y sh
qualitgl in conformity with the approved Standard S_pemﬁcahons, and shall
bear al registered trade mark under the Law, to be valid and fit for use during
sale thereof.

Article (7)

ivities after obtaining
The Trade Agent shall only perform the Trade Agency activi r obta
the necessa?y permission for performing the Trafie Agency activity in l_he
Jamahiriya, and registration in the relevant Register as per the effective
legislation.



Text 22

(8)aae
Rl Qg () [ i) ) g Jaclly Ak s 5t i)
Hyui{m\.‘wrhlfwuguji(gwlii,y;‘if;}_wi)d.J .............. "
- o) Ly laadly ALl Gijleaall KN
- (9)3s
Bl LBy S5l oy L aley 10 5 peal) (el s il o ya dssst
U_‘dm)zl_ml;,"__ds.!l ‘,.J_guigw(o_gg.m) Usj.n,dﬁs,numlmdﬂs
- ucs‘a'tubwgs R PRESP PR D 33 Pl il
- L Lol Blal) ¢ af Leadlua) i Lol glaal) St
- sl g il W gy ot L;g.an}_,@ o
 Algeally 30yl Libead ¢y o (i) Lo
e ‘ i, ¢ .uwi..jygngnuu@eagﬁ
- Llyual) ablee e cpuibgl) Gy
_ C(10) s
u&_“, A 3 Lol 3l sy & el At gl oo L IS oy ) ) oo
St NI et B S dan syl sl oy ol te

e 5 « il
gl o g p ] 2
G Gl (s S o) Bl e Al S ( 2 _5i

. ; LA ) o
u,l “.Lgmdsxuu)gu‘axs,ﬁm_ajtﬁé‘pmwﬂmumn,i
Mdzu el e Y (ISl 5 Gl (o ) Rsilary) Tistay s lgail Alla
u——b_ 08 ALUN Lagalal 5301 5 Lagalagas G el Lagale s 406 (sl
Fl— e g W ate s Dysilany Gaiayl pledl Ala B s gall o gty

e ; e
H Pl s preadly ¢ Sl B 50m 3 5 gn gl Jd) by laial) i

) ‘ (11) saka
Tl ) i) (oGS ¢ 5 o) S Bk 8 el gty
Aadbial) 5 dlest—al At Lealil] el g L5 (6 &S00 5

- Aol g Zayhy g g yad) LU A5 o sG

(12) 5 _

s A Sl Tillan 4 S50 e e chatial 5 bl G153 o
e g Al ) i e ] el e g

dytans 5l dend il o (o 25 35y 0

. 2 e ,uﬁlili:f\i?;é;ﬁi 3.

i ' e (13) 3 - ’
Ly ey (0 ] i it (5 g ol 5 s it o8

g S 5l Yty 3 Lt gann s sl 1o
ok (14) 3 -

Gk G o1 Aaash Gl Loty L 0 ol b 8555 5ol
P2l Lugile s (I i el o 13 ¢ (sl

- Lagin Lass 3l cile jUall il
(15) ssta

) O—a (S8 [ LAY ) oin

o a5 g i Legd

3Ll g SbaTU Lalal) Ll i) ULy Wi al) 501 5 £35is

. Uigil Basadl) Agat) PN

-226-

Article (8)
The Trade Agent shall be entitled against performing the activities under the
contract/agreement to a financial commission of LD ~=-—---—-----—---- (weekly,

monthly, annually) or equivalent thereto in a transferable currency through a
Bank operating in the Great Jamahiriya.

Article (9)
The Trade Agent shall issue certificate of guarantee for the durable goods in
which he deals in the name of the Principal/Authoriser as per the period
specified for each commodity.
The Agent and Principal shall jointly guarantee the concealed and apparent
defects in the goods during the guarantee period, and shall provide after-sale
services, particularly the following: -

2 Replacement or repair of the defective goods or performing the
necessary maintenance thereto.

& To open workshops for maintenance and repair, and to provide them
with equipment and tools

X To provide the necessary technicians for repair and maintenance.
X To provide the necessary spare parts and equipment for maintenan:

* To train national employee in maintenance operations.

Article (10)

In the cases where the Trade Agency is assigning, the assignment shall be
only valid after registration thereof under the Law, provided that the new Agent
shall replace the previous Agent for bearing the obligations specified under
the agreement or contract, or arising from the activity of the previous Agent
regarding the goods or services in which he deals during the guarantee period
specified for each of them.

In case of expiry of the contractual relationship between the Agent and the
Principal for any reason, the responsibility of the Agent and Principal shall
remain existent, and they should fulfilled all their undertakings and obligations
arising from such relationship. 3

inci i inati tractual relationship and
The Principal shall, in case of terminating the con
non-renewgl thereof from his side, purchase all §tocks of product and spare
parts in possession of the Agent at the purchase price of the Agent.

Article (11)

i Trade Agent
There shall be enclosed with the goods sold thn_'ough the Tr'a r
pamphlets including the basic data on the commodity and .mater|a|s qsed in
manufacturing there of and the instructions for use and validity, be written in

Arabic language clearly.
Article (12)

iti ivi t shall be in
The commodities and products under activity of thg Trade Agen!
conformity with the relevant data as indicated on the tin or packages thereof. If
deceit ort fraudulence in such data transpires, the Principal shall bear the
responsibility for that under the Law.

Article (13)

i istri i ds in which he deals,
If the Trade Agent deals with local distributors for selling the goo
the distributor shall provide all guarantees granted by the supplier or producer.

Article (14

incif i ising between them
The Trade Agent and the principal shall §etue the dnsputgs arising
amicably or t%rough arbitration or conciliation. If no §9lupm satisfactory to both
parties is reached they shall recourse to the Libyan Judiciary / court for settlement of
the disputes arising between them.

Article (15) {

i ti i ies i bic language and
This ntract is made in copies in both Aral " ]

----- a -b—— Ianguag:, both having the same force and pretext, to be f!eposﬂeq with the
competent Department in Secretariat of thg ! Gener_al People’s Committee fort
Economy and Commerce, within the legally specified period.

——
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Documents Required for Obtaining Necessary Permit for Carrying
on the Activity of Commercial Agencies and for Registration with
the Commercial A, ent Register
= —————=rclal Agent Register

First: For Individuals
=or Individuals

- Certificate of Libyan nationality

- Statement that the person

concerned is not
employee (civil servant)

a g()VCl'n“‘lC”l
Certificate of freeness from criminal precedents

Certificate from the competent court of nnn-hankruptcy
Preliminary approval from the principal

nominate him as hijs
translated and attested

to the applicant to
agent in the Great Jamahiriya, (o be
by the Libyan’ People’s Bureau (Embuss_v).

- Certificate evidencing registration of {
promotion of commodity subject of
should be translated and atte
(Embassy).

he trademark uscd in the
the Agency contract, that
sted by the Libyan People’s Burcay

|Second: As for Companies and Partnership

Memorandum and articles of association

Extract from the Commercial Register

Certificate of inscription with the Register of Importers
Certificate evidencing that the capital is owned fully by Libyans

Certificate of non-bankruptcy from the competent Court,

General Notices
~eneral Notices

- The application s

The Department shall examine the documents and decide
therein. In case of approval by this department and issuance ¢
decision permitting the carrying on of this activity,

shall, within one month from the dare of decision, submit th
following documents:

1. Contract of agency concluded between the principal and the
agent to be signed directly with the
plant/factory pro i

service, subject of
of commercial ag

ency, its duration, scope of
and remuneration

against the agent’s services,

2. An official extract
the Commercia]
offices are located

of entry of the foreign ¢
Register of the count

ompany or plant in
ry where the main

3 Commitment by the agent

to transfer to Libya, the
commissions or remuneration r

eceived.
All documents is
Arabic language
Libyan People’s

sued in a foreign country shall be translated into
and attested by the competent authorities and the
Bureau (Embassy) in that State
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General People’s Committee

Decision of General People’s Committee, No. (171) of 1374 PD (2
for Law No. (21) of PD (2001) for Pe: 'ming Economic
Activities, as Amended by Law No. (1) of 1372 PD (2004)

The General ®eople’s Committee

After perusal of:
> Law No. (1) of 1369 PD (2001) regarding People’s Congresses and
Committees, and its amendments.

»  The Libyan Commercial Law and its amending and complementary
laws.

»  Law No. (65) of 1970 for specifying certain provisions for merchants and
trading companies, and supervision thereof.

> Law No. (110) of 1975 for specifying provisions for public bodies and
institutions, and public sector companies.

»  Law No. (30) of 1977 regarding Municipal Guards.

» Law No. (9) of 1985 regarding the provisions for Partnerships, its
amendments and executive regulation.

» Law No. (22) of 1989 regarding Industrial Organisation, and its
executive regulation.

»  Law No. (9) of 1425 PB (1995) for prohibiti ;peculation y, and
its executive regulation.

»  Law No. (4) of 1426 PB (1996) for organising import and distribution of
commodities, and its executive regulation.

» Law No. (6) of 1430 PB (2000) regarding Partnership System in both
Education and Heal fields.

Law No. (3) of 1369 PD (2001) regarding Urban Planning, and its
executive regulation.

Law No. (21) of 1369 PD (2001) for specifying certain provisions for
performing economic activities.

Law No. (24) of 1369 PD (2001) for prohibiting use of other than Arabic
Language in all transactions.

Law No. (15) of 1371 PD (2003) for environmental protection and
improvement.

Law No. (6) of 1372 PD (2004) regarding Trade Agency, and its
executive regulation.

Law No. (1) of 1372 PD (2004) for adding and amending certain
provisions of Law No. (21) of 1369 PD for specifying certain provisions
for performing economic activities.

Decision of General People’s Committee, No. (53) of 1372 PD (2004) for
issuing the executive regulation for Law No. (21) of 1369 PD (2001).

Decision of General People’s Committee, No. (122) of 1372 PD 92004) for
specifying certain provision for establishing companies.

Decision of General People’s Committee No. (189) of 1372 PD (2004) for
adding provisions to the executive regulation for Law No. (21) of 1369
PD (2001) for specifying certain provisions for performing economic
activities.

Decision of General People’s Committee, No. (198) of 1372 PD (2004) for
specifying certain provisions for the execution regulation for Law No.
(21) of 1369 PD (2001) for specifying certain provisions for performing
economic activities.

Decision of General People’s Committee, No. (34) of 1373 PD (2005) for
adding a provision to the executive regulation for law No. (21) of 1369

PD (2001) for specifying certain provisions for performing economic
activities.

Decision of General People’s Committee No. (91) of 1373 PD (2005) for
specifying certain provision for establishing companies.

Minutes of 1 Ordinary Meeting for 1374 PD (2006) of Economic Policies
Committee, held on 8-5-2006, and

Acting upon submission of Secretary of General People’s Committee for
Economy, Commerce and Investment by his Letter No. (3251) dated 12-
06-2006.

Decision of General People’s Committee in its 27 Ordinary Meeting for
1369 PD (2001), and

Decision of Secretariat of General People’s Committee in its 21t
ordinary meeting of 1374 PD (2006).



Text 25

- 5
(1) 33
Sonall gLV Ll A e o Ly 1369 Ad (21) 8 a0 Al A ASaly Jans
o D Vg T Ly 1372 A (1) ) o g,
(2) 53
(21) o 0oy A Qaid Joasly 5.5 1372 D (53) 8, Aladl Lowld B 5 il

- AT a3 ST Ay AT K S Rl LS o ol ALY g e ol Ly 1360 40

(3) 32
Aulﬁ;,‘mnhﬂ&lmwwuk

-3 1369 45 ( 21) a1 ¢ gl 40050 Lk
231372 Bl (1) ), ugitilly Jonad Apstatiyl Anl) Ay 3 o 3

Js Juaih
e gl
(1) sl
oy Laabaudly Lasdlly By et N it 3 Lobaail 32 )5
s ey Jaladly dpanly ey Al gl 55 2y ol y 3y elial )
gy o by el € Al Jetly L ad Jee) Sy ¢ Jiilly LY
Ry I d D S ¢ N g G e VIS Slael y o9 RN B,
238 (6aY iy dlly ¢ 2 LI Al L 30 a i pilndly oL 3585
Al

(2) sl
o5 o1 B8N Sy 200 AT W3 5 ) S8 (i (gt e g 5
=t N S oYt (DA e ¢ ADL 293

(&S
& s it oA L
I:‘,} 0 g L 2

. S A 3

- Laaluadh 248,58 4
L A S, L5

TS, el SIS 53 ) e gl 3 ke apeaidd (s AT IS 20 L6

CBaptadd Ayl 3 AN ¢ pgally Ly i S 8 ¢ Al R

< (Aalaall A8 ¢ A et 2dS,20

0 A gl S, 2 gl e g g gl A Al Lyl Tisll sy
+ elad il (s T ) A2 W 5
Mo L sy s pmad g 5am g8 lec) D 350 iy st 3 el

(3) 34

Lo By ¢ s AaD o ey G,y soley) L2 ) 3

o Jymanlly i e At el e s bl I Y
+ oy badY) LU &5 o s

S O PUE W TN IS " P PR S
gkl

il Jayg p 20 ) g (gl LD A G e 20l 1 s S, e
RTRTEI FRO

-229-

Do hereby decide:

Article (1)

The provisions of the executive regulation for Law No. (21) of 1369 Pd (2001)
for performing economic activities, as amended by Law No. (1) of 1372 PD
(2004), attached hereto, shall be applicable.

Article (2)

Decision of General People’s Committee No. (53) of 1372 PD (2004) for issuing
the execution regulation for Law No. (21) of 1369 PD (2001) for performing
economic activities shall be superseded, as well as any provisions contrary
hereto.

Article (3)

The Competent bodies shall implement the provisions of this Regulation, and
shall be published in the Proced Encyclopedia.

The Executive Regulation for Law No. (21) of 1369 PD (2001) for
Performing Economic Activities, as Amended by Law No. (1) of 1372
PD (2004)

Chapter One
General Provisions

Article (1)

The economic activities in the various Commercial, Services, Tourist,
Industrial and Agricultural, Animal and Marine Wealth production fields,
mining, quarries, building, construction, communication and transport, as
well as crafts and vocational activities, such as Education, Medicine,
Engineering, Accounting, Consultancy, Trade Agency and Contracting
Works, and import, export and distribution of goods and commodities, and
other economic and investment activities, shall be performed under the
provisions of this Regulation.

Article (2)

The economic activity shall be performed under the provisions of this
Regulation and other relevant effective legislations through the following
tools:

1- Individual activity.

2-  Familial activity

3- Partnerships

4-  Joint-Stock Companies

5-  General Companies

6- Other Companies specified in Commercial law (Joint Liability
Companies, Joint Partnership Companies, Sharing Companies, Limited
Liability companies, Cooperation Companies and Joint Venture
Companies)

The General People’s Committee may add any kind of other companies and
institutions for performing economic activities for achieving public interest.

For the purpose of tools for performing economic activity, the unity and
specialisation shall be observed, excluding Holding Companies.

Article (3)

The economic activity shall be performed under the provisions of this
Regulation by license, in accordance with the Law.

Permissions issued by the competent bodies shall not exempt from necessity
for obtaining the necessary License for performing the economic activity.
Permission means approval for establishing the legal bodies / structures of
tools for performing economic activity.

License means approval for performing economic activity, in observance of
the necessary technical and health conditions legally.
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Article (4)
It is not allowed to license for performing economic activities requiring legally
specified permission, except after issue of permission from the competent
body.
It is not also allowed to the State employees during the period of their
services to perform private economic activities, under the provisions of this
Regulation.

Article (5)
Those licensed for performing economic activity in the places thereof shall
fulfill the health / hygienic and technical conditions specified in Health Law,

Environmental Protection Law, and Urban Planning Law, and other relevant
effect legislations.

Article (6)
The License issued for performance of economic activity shall carry a
distinctive name, as compatible with the type and nature of the activity, and

to put on the facet of the place a signboard in the name of performing the
activity and relevant Tax Number.

Article (7
The tools for performing economic activities, as specified herein shall be
allowed to import equipment, devices and operational material, and

ownership of necessary real estates and movables for performing their
activities.

Chapter Two

Individual Economic Activity
Article (8)
The individual economic activity is that performed by the individual directly,
without participation / partnership with others, in the commercial, craft,

vocational service, agricultural, industrial and productive fields, and land
transport.

Article (9)

The applicant for license for performing individual economic activity shall
fulfill the following conditions:

1-  To be holding the Libyan nationality.
2-  To have reached (18) eighteen years of age, and fully eligible.

3- To be physically fit for performing the economic activity required for
licensing thereof.

4- Not to be a public employee, and to be devoted to performing the
economic activity.

5-  To be holding the necessary educational qualification, if the job or craft
would so require.

6-  To provide a place for performing the economic activity.

7-  To be registered in Social Security System.

8- To be registered at Tax Department.

Chapter Three
Familial Economic Activity

Article (10)

Familial economic activity means the activity performed by family members
directly (Husband, wife, and children).
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Article (11)

It is required for licensing for performing the familial economic activity to
fulfill the following conditions:

1- The applicant for license shall not be licensed for performing any other
economic activity, and not to be a partner in any Partnership or worker
with any Public Body.

2-  The capable family members shall exert strenuous efforts in the activity
and devoted thereto.

3-  Any family member performing the activity shall not be less than (18)
eighteen years of age, and fully eligible.

4-  The applicant for license shall be registered in Social Security System.
5-  The applicant for license shall be registered in Tax Department

6-  The applicant for license shall be holding the Libyan nationality.

It may be exempted from the condition for nationality for the Head of Family,
if he applies for license in any of the following two cases:

a-  Death of wife, if married with a Non-Libyan and has children therefrom.

b-  If the Head of Family is a foreigner and married with a Libyan and
having children therefrom.

Article (12)

The familial economic activity shall be performed at home or farm, on
condition of observing the rights of neighbours and health / hygienic
conditions and environmental affairs requirements.

Chapter Four
Partnerships

Article (13)

Partnerships mean the corporate / autonomous bodies in which citizens
participate directly between them by efforts (or by efforts and moving
together) as per the nature of activity. The power for decision shall be
collective between them, which shall not be unilateral for performing the
economic activities / the various productive and service activities, including
Educational, Training, and Health activities, import and export of
commodities and other vocational activities).

The partners shall be devoted, and perform the work directly without
employment of others in the field of activity legally licensed for them.

Article (14)

It is required for establishing Partnerships and licensing them for performing
economic activities to fulfill the following conditions:

1-  The Partners shall be holding Libyan nationality.

2-  Each partners shall have reached (18) eighteen years of age, and fully
eligible.

3-  Each partner shall be physically fit for performing the activity licensed
for him.

4- To observe in specifying purpose of the Partnership, unity and
specialisation.

5-  The partners shall be devoted to work and perform it by themselves,
without seeking assistance of others, except as required for certain
precise technical and special works temporarily.

6- No member or certain partners shall have individual capacity or power
of the Employer, and the Partnership shall be managed as agreed upon
by all partners.

7- Any member of the Partnership shall not participate in another
Partnership or working in any Public Body.

8- The partners shall be holding the necessary educational qualification, if
the job or craft would so require.
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Article (88)

The General People’s Committee shall specify the fees for extraction and
renewal of licenses specified herein under the provisions of effective
legislations, and shall also specify the fees for extraction of certificates from
the registers and books of the Licensing Offices issuing such certificates to
those concerned and anyone having legal interest, and anyone obtaining
permission for extraction thereof from a Judicial Body or Judicial or
Administration Investigation Body.

Article (89)

The Licensees for performing export and import or distribution of
commodities, whether in fixed places or hawker render, shall keep the
documents indicating the nature of their commercial work, and to show them
to the competent Law Enfor t Officers, upon request. Inexistence or
unshowing such documents shall be considered as contravention lead to
canceling the License.

Chapter Nine
Prices of Export and Import
Article (90)
All tools / bodies for performing economic activity, as specified herein shall be

prohibited to offer the goods and commodities for sale, except after indicating
their price clearly.

Article (91)
It is not allowed for tools / bodies for performing economic activity to

speculate in the goods / commodities, nor conceal or monopolise any
commodity thereof.

Article (92)
Expert and import of the goods / commodities allowed shall be carried out by
the licensed channels for that, without need for obtaining export or import
license.
The goods and commodities prohibited or restricted for export or import and
the relevant organisational procedures shall be specified periodically by

decision of General People’s Committee for Economy, Commerce and
Investment.

Article (93)

It is prohibited to import goods and commodities in commercial quantities by
other methods of payment approved by Central Bank of Libya.

Article (94)

1t is required for performing export of goods and commodities to fulfill the
following conditions:

1-  To adhere to export of goods and commodities allowed for export.
2-  To observe all health / hygienic, standard and technological conditions.

Chapter Ten
Facilities and Assistance
Article (95)

The Administrative Bodies and Commercial Banks shall provide facilities and
assistance to tools / bodies for performing economic activities, at established
under the provisions of the Regulation, to enable them to perform their
activities, especially the following:

1-  Loans and credit facilities.

2-  Subsidy / support to export of local commodities and services to foreign
markets.

3- To facilitate import of their needs for equipment, spare parts and
operational necessities by opening Documentary Credits (L/Cs) for
partial coverage or credit facilities.

4-  Use of the necessary lands for performing the factitively.
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Articl

The productive projects for export of all or part of their products shall be
supported / subsidized in any of the following ways:

1=

2-

Exemption from payment of the land price / cost and use thereof for
productive projects.

Pr / encour t of marketing of local commodities and
services m forging markets, and providing incentives for local exporters
for parti in Inter i 1 Fairs, including organisation of
commercial missions to abroad and local Fairs in particular.

tion

Providing commercial and economic information and consultancy
services on foreign markets for local exporters, in cooperation with the
relevant bodies, and ascertaining the obstacles which may be
encountered thereby and removal thereof.

To provide technical, financial and administrative support for exporters
of local commodities and services.

Development of packing, sorting and wrapping services as per the
criteria specified in this respect.

Providing the necessary loans and guarantees for making the export
program successful.
Chapter Eleven

Article (97)

The Administrative Units, General Companies and other bodies may enable
the tools / bodies for performing economic activity to use any real estate
owned thereby or pertaining thereto for the legally allowed purposes, against
fees not less than those applicable to use of public places, in observance of the
following rules:

Advertisement on the use / lease of the real estate in any recognized
methods in this respect for the most suitable use thereof.

Signing leave contracts between both parties, with definite period, to be
renewable.

The real estate shall be suitable for the activity of the user lessee.

The use shall not cause substantial changes affecting its value or use for
the relevant purpose.

Not to affect the activity of the Owner or causing damage thereto.

The rental value shall compatible with the real estate value, its location
and type.

The use / lease of the real estate or the utilities attached thereto shall
not lead to ownership thereof.

Article (98)

The tools / bodies for performing economic activity as specified herein may
employ others against fees, in the Cases where the persons concerned prefer
non-entry into partnership, and work against fees, under the following
conditions:

1e

The employee shall submit written declaration, stating therein explicitly
his desire for non-partnership and preferences to work against material
fees / remuneration, and the declaration is issued by his option and free
will, and was not force or obliged to issue it (The declaration shall be as
per the attached Form).

Employment shall be under written contract signed under the provisions
of Labour Law, and compatible with the Guiding Form for contracted of
employment (attached hereto).

The Employee shall be adult reaching legal age and fully eligible.

The material remuneration agreed upon shall be compatible with the
efforts exerted.

Article (99)

The Secretariat of General People’s Committee shall periodically set out the
rules for entrusting execution of projects to the Companies, as compatible

with their capital and ber of shareholders

upon proposal of

Secretary of General People’s Committee for Economy, Commerce and
Investment.

The tools / bodies for performing

Article (100)

at the time of

ic activities,

issue of this Regulation shall settled their situation compliance with its
provisions, within a maximum period by the end of 2006. The bodies which do
not settle their situations accordingly shall be considered as legally dissolved,
without need for any other procedure, and shall be deleted from the
Commercial Register.

The People’s Committees for Economy, Commerce and Investment, and the

relevant sectors shall, through Law Enforcement Officers,

follow up

correction of bodies for performing economic activities for their situations.
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Article (101)

The members of Municipal guards and other Law Enforcement Officer shall
have the right to enter into the places of performing economic activities, as
governed by the provisions of this Regulation for ascertaining
implementation thereof and fulfilling Licensing conditions, under the
effective legislations

Contract of Employment Form
Article (1)

This agreement is made between:

, represented herein by
domiciled in  activity
P. O. Box No. ....ccccveneee..., referred to

Dt M sevaessones , date and place of birth ... 5
ID Card No. ., home address ., job or craft
.., academic qualification ., referred to

hereinafter as the Second Party.
Article (2)

The material remuneration against performance of the works indicated in
Article (2) above shall be in a monthly amount of (LD .....c.coceiiiniines )

Article (4)
The contract period is .......ecuvveiierrieinnnnn Y H e B B 7' SRR
Article (5)

The Second Party shall entitled to annual leave with pay for a period of

Article (6)
The Second Party shall abide by the following:

B To perform the work agreed upon by himself carefully and honestly.

B  To maintain the things delivered thereto for performing his work, and
keep the secrets of work during and after expiry of the contract.

B To avoid anything as would cause damage to the Employer or violation
of public security and morale.

Article (7)

The First Party shall fulfill the rights of the Second Party fully and shall not
decrease or retain them, especially the following:

B Not to designate the Second Party for any work contradicting the nature
of his work, capability and potentials.

B To enable the Second Party to enjoy his leave, and not to cut it, unless
necessary.

B To pay the remuneration agreed upon on the date of its dueness.

B Not to transfer the Second Party to a job, craft or place of work other
than that agreed, except after his written consent.

Article (8)
The regulation for work procedures and employment, and the effective

legislations shall be considered as an integral part of the contract, and the
provisions of Labour Law and its amendments shall be applicable thereto.

Signatures

First Party Second Party



Text 31 Declaration for Desire for Work against Material Remuneration

IS the UNASTAIINGM, . ovvetstessssassssrasinsonssss ssmasss 3ADCard No...vveasivavin
e ik Sl 3 5 0 date:of bicthiacasmiisisais. Gisoans , place of birth ........cocovvvveeeeinninnnnn, .
ST e R T PR e , Educational level ............. o s =
rsmsesensmnensf g Agumii Ty It submit this declaration, indicating my choice by my free will and desire for
RN e Dl 3 8 work against material remuneration under Labour Law and its amendments.
..... U S R SOl D 0% T am not desirous to be a partner with the Employer with whom I work.
O3y g3 Sl Janh i ) e 5 aY Ay U e lanaia AV 13y paid With bost regards
ler el A Jaal e 3188 o6 o %2 ) s an 5 Y et Dyadiy Sl ol ’
49y bl Ran S S Name and Signature of the Declarant
EAT SOC LE’S LIBYAN AR,
General People’s Committee for
E C and I
Li ing Office in City
Form No. (1)
FIVN e 53
£ 5!,-, = (To be submitted in an original and copy)
(Duty Stamp)
Reg. No.: ccocrvinnennn
Soall 2t 52681 Lpgadd] Gopalll Lt yall 2y pleall Type of required licenst
(1) s giss i Application for Obtaining License for Perfe ing E ic Activity
TP e PO TE WK EAC ET
Sanas ol 00 g foapaich 1-  Full name and of appli
................................... e 50 B
Tl D5 MOthors TR vovis it aasssssatts beskosas ons soamnaA e oF ek SN o W weid s A a e
£ .
4-  Date and place of birth:
Tk o ¥ e 5- T I s e I R e D PO e
(g adil L2 A5 6-  Address for d
(el ) 4y 2l pud -1 T-  Present work: ............
38 pd -2 8- Type of license d
3 Iy pd =3 9-  Type of activity (Indi in detail):
ad Jaay s -4 10- Name of responsible person for the shop if any:
Apdpd -5 11- Date of birth:
Ao e Ay M gl -6 12- Location of the place / shop to be licensed, address and relevant area: .........ccoooeeenenee
7 had e =7
2 e Las B g5 -8 13- Electrical and mechanical power existent in the place for the purposes of operation: .....
{ Sty _€3) 2D 5 g5 —
7 .L;‘ + 53 gid 14- No. of partners:
.‘. u)».»..}d-ld_u-r-“:‘l’ 15- Any other data or information to be indicated by the appli
..... a g i
e TR TR P R} e T o 16- Made on: C ding to:
i Z3 ya) 5 2y 4 Jy5ay 23d & S95:3 1 54359 5 5 -3 Si of Li
. : ID Card No.:
oS50 e 14
o e [NE L RS S e SR PO 5 S e S
s Sas 16
el ad g5

L Al 2 W00 3
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GREAT S EOPLE" ARAB J. IYA
General People’s Committee for
E C and [
Li ing Office in City
Form No. (2)
(To be submitted in an original and copy)
(Duty Stamp)
Reg. No.:
Type of
Application for Renewal of License
1-  Full name and of applicant: ......
2-  Present address:
8- Type and NO. Of HCBNSE: ...c.euevruererereuereerseeseaeessee e eseseeesesessensesesssssssesesesseesesesses
4-  Date of expiry of license validity:
5-  Location of the licensed place / shop, address and
6-  Period d for
7-  Any amendment or addition to the licensed activity or place / (11T R e SR,
8- Electrical or mech 1 power existent: .........
R 4 s s O
Made on: Cor to;
GREAT OPLE'S LIBY. JAMAHIRIYA
General People’s Committee for
E (& and [
Licensing Office in ...........ccccorvueveenenn. City
Form No. (3)
(Duty Stamp)

(Photo of Licensee if a Natural Person)

IND! JIAL LICENSE

Name of Licensee:
Place of performing the activity:
License No.: ..
After perusal of the
And the effective

is hereby licensed for:

ity

and relevant legislations, it

For performing:
In the place located:
Description of the place:
No. of partners or workers in figures and letters:
Motion power (Electrical or Oil): o
Working hours authorised in winter (from 1% Oct to 30th April):
‘Working hours authorised in summer (from 1%t May to 30 Sept.):
This license is valid until:

The following should be noted:

1-  To fulfill the diti and ified in Law No. (22) of 1989 regarding
industrial isation and its lati

2-  This license is personal and shall not be assigned to others

3-  Itis not allowed to make any amendment or change hereto.

4-  The licensee shall renew the license within three months before its expiry

5-  The licensee shall, in performing his activity, observe the effective legislations.

6-  The licensee shall renew the license within three months before its expiry

7-  The license should be put in a visible place in the shop or as specified by the competent

Committee
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GREAT SOCIALIST PEOPLE’S LIBYAN ARAB JAMAHIRIYA
General People’s Committee for
E C

Licensing Office in

Form No. (4)
(Duty Stamp)

(Photo of Licensee if a Natural Person)

COMMERCIAL LICENSE

Name of Licensee:

Place of performing the activity:

License No.:

After perusal of the applicati b
And the effective legislati
is hereby licensed for: ...

For

In the place located:

This license is valid until:

The following should be noted:

1- This license is personal and shall not be assigned to others.
2- The licensee shall not practice any other activity than that licensed for nor make
Cand any amendment thereto.
..................... =1 3- The licensee shall renew the license within three months before its expiry
45 4-  The licensee shall, in performing his activity, observing the laws, regulations and
""""""""" A5 decisions in force.
OISN Jadly 5-  This license should be put in a visible place in the shop or as specified by the
oFalkin duai B ul competent Committee
R L Fees paid under receipt NoO.: ...c.oovvveurereereere DAEEA: wveveneeieceeeienceicseene
2ol die JHEN a0 Vo i e i -] In the amount of LD (. Libyan Dinars)
: o Issued cor ding to:
9t gl ) S Y Rt e smgeaia it (0l W Gt sy -2 g
i « Rt Licensing Office in City
A e G et 20N (U Gt 0 aand ety e -3 License No.
e el D g gl et e el A jlan (Al i e -4 Issued on: cor: ding to:
- it Read 023a3 S B J Saad e 5 S (B Aead ) 03 puing iy -5 The lice'nse has beenlrenewed without any d until
e Fees paid under receipt No. dated:
Vol G A el pya)d lpdle s In the amount of LD ( Libyan Dinars)
isnky(ds ) PN
G e Licensing Office in City
bt License No.
At pask 5 i
T g
Cad 0 3,
il Al
REAT IST P] E'S LI N
soliall Lyl 52l Gppadd) dpsall] g yall Zg yalond! 1 People’s C: i for
iYLy g 5 5la g Sl Laad dppnd sl E C and I
Li ing Office in ... ... City
diaid, D 5 pa¥)
ol - Form No. (5)
(Duty Stamp)
(Photo of Licensee if a Natural Person
s? Ly e e VOCATIONAL / CRAFT / TRAINING LICENSE
I o Name of Li oo
St Do [ L deaiy Place of performing the activity:
................................. LD UG G rerseersereriessssresesessenst Tamk J cinla pd License No.:
Aok by After perusal of the applicati LT A7 B R S B
And Law No. (21) of 1369 PD (2001) for specifying certain provisions for performing economi:
O il Gl e U ey P P 4 i

activity and its effective legislations, and relevant legislations, it is hereby licensed for

i 4Dy s Al a1 U9 50 G g S e 3y - 1369 1 (21) 4 ol ey

- A S gy i)
vl
(Leby ) 20
U 5m
B O T
=t A Lalel o e

EECTUNTE BT PRRSRRCIRRY YN
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Full name:

For performing:

In the place located: ...

This license is valid until: .........

The following should be noted:

1- This license is personal and shall not be assigned to others.

2- The licensee shall not practice any other activity than that licensed for nor make any
amendment thereto.

3- This license should be put in a visible place in the shop or as specified by the competent body

4- The licensee shall, in performing his activity, observe the laws, regulations and decisions in
force.

5- The licensee shall renew the license within three months before its expiry

6- To provide of approval or from the body for renewal in the
cases required by the effective legislations.

Fees paid under receipt No.: Dated:

In the amount of LD (. Libyan Dinars)

Issued on ding to:
Licensing Office in City
License No.

Issued on: to:

The license has been renewed without any d until

Fees paid under receipt No. ated:

In the amount of LD (. Libyan Dinars)
Licensing Office in

City
License No.
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GREAT SOCIALIST PEOPLE'S LIBYAN ARAB JAMAHIRIYA
General People’s Committee for
E: Cs

and I
Licensing Office in ... .. City
Name
ol 0. (6.
(Duty Stamp)
(Photo of Licensee if a Natural Person)
RAL LICENSE

Name of Licensee:
Place of performing the activity:
License No.:
After perusal of the applicati itted by:

And Law No. (21) of 1369 PD (2001) for ifying certain

activity and its effective legislations, and relevant legislations, it

for
is hereby licensed for:

g T e S R S R S L
In the place located:
Description of the place:
No. of partners or workers in figures and letters:
Working hours authorised in winter (from 1% Oct to 30 April):
Working hours authorised in summer (from 1% May to 30 Sept.):
This license is valid until:

The following should be noted:

1- This license is personal and shall not be assigned to others

2- The licensee shall not perform any other activity unspecified herein nor make any amendment or
change thereto.

3- The licensee shall renew the license within three months before its expiry

4- The license shall in performing his activity, observe the laws, regulations and decision applicable

Fees paid under receipt No.: Dated:
In the amount of LD ( Libyan Dinars)
Issued on ding to:

Licensing Office in

. City

License No. ......
Issued on: ing to:
The license has been renewed without any d until
Fees paid under receipt No. dated:
In the amount of LD ( Libyan Dinars)
Li ing Office in City
L OCTEOBING o <o e s sk Ak e S S
GREAT SOC! P LE" [BYAN ARAB J. IRIYA
eneral People’s Committee for

Form No. (7)
(Duty Stamp)

CEN:

Name of Licensee: .......
Place of performing the activi
Hawker License No.:
After perusal of:
And Law No. (21) of 1369 PD (2001) for ing certain p
activity and its effective legislations, and relevant legislations,

for p i
it is hereby licensed for:

S SRR

Are of work allowed:
This license is valid until:

In the amount of LD
Issued on

Libyan Dinars)

General notes:

1- The license shall be carried during performance of work, job and craft for which it is issued

2- The license shall be presented upon request to policemen, or Municipal, Guards and others
competent officials

3- To adhere to the area of work allowed for performing the licensed activity

4- Standing in the prohibited place is not allowed.

5- Hawkers shall not chase the public nor stand near the shops selling similar items,

e b t nor promote their
goods in a way causing disturbance or calling for that between 7:00 p.m. and 8:00

a.m., and between

1:00 — 4:00 p.m.
Tssued on to:
Licensi
License No.
Issued on:

The license has been renewed without any
Fees paid under receipt No.
Ia the amount of LD

dated: ...
(. Libyan Dinars)

Licensing Office in
License No. .....

City
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Law No. 23 for the Year 1378 PD 2010 Regarding Commercial

(a0 2010 ) 5.9 1378 Aiuud (23 ) 8 058 Activities General People’s Congress:
(g ) B iy

. ol Bl aiga > In gxecution of F)ecision of the Basic People’s Congresses in
) oz " i i S their annual session held for the year 1377 PD (2009), and
(5 i) ALall Laatinil 53 (o8 R} Bpe ) il paipall il ) 80 T - > Having seen the declaration of outbreak of the People’s
) i . ~J~3\1 377 Al Authority, and
~‘f‘“‘x“'kl“r‘_\="~3‘ U)‘y‘uj“@_)‘__‘m\wj' > The Grand Green Charter for Human Rights In the Era of
omleall e (b sl Gsind s ) ol padll Aad gl e - Masses
Al 5055 0l ¢ pages 1991 4d (20) ) J_"E"“*’J‘" > Law No. (20) for the year 1991 regarding enhancement of
AVl ol paipall Jse s iy ¢ 5,5 1375 Al (1) o 038 Lo s - freedom, and
LAl sl ’

> Law No. (1) of 1375 PD (2007) regarding work system for

e ) - el ’ ;
A8kt g el i o People’s Congresses and Committees.

s Abaed y Ay el cladlall Gl ¢ e 1956 4l (40) A o e s -

_ 5 S 2l 5 > The Commercial Law, and its amendment.
- osliall s dutSally 3l sll L gapmaa 1958 20 (73) o8, 058 - > Law No. (58) for the year 1970 in respect of the work and its
A el il oLy ¢ anea 1962 4 (2) ad) sl e g - amendments, and
X L 1 8 oy aall 3 ’
A1y psesll (8 (apma 1968 Aid (38) (i) 0ol e > The Libyan Commercial Law issued in 1953 and its

Lalall JLSal) sy 5 i ¢ (s 1970 Al (65) o8, sl e s -
LAty Lgle il AN 5 &y jladll IS ANy il

AR s ¢ s 1971 Al (64) ) 05 e s -

gl Al plSal 5o 5 ¢ asa 1975 Ll (110) o8, 08 ey - >
L alall g Ul S 5 Aalall ¢ lasispall

JaeW1 g 3 pedasi Ly e oanna 1977 2l (17) o8, sl (o s -

amendments, and
> Law No. (40) for the year 1956 regarding trademarks and its
amendment, and
Law No. (73) for the year 1958 regarding scales, measures and
standards, and

4yl > Law No. (2) for the year 1962 regarding commercial data, and
Jabailly dalall T guza ¥ s ¢ oanna 1984 Aisd (8) o8 il Loy - > E:z:]\(/jv No. (38) for the year 1968 regarding export and import,
LAbaas g g el
¢ ¢ , > L No. (65) of 1970 f ifyi rtai isi fi
ZLatal (L SaY) yny s ¢ gasuaa 1985 L] (9) o ol (e s - aw \ ot( ) dot o or specifying dce ain ;_)r_owsg‘ns ofr
= 2 L S il merchants, and trading companies and supervision thereof,
e . A al o 2 d its amendments.
L, A ileial oLSal) iy ¢ papane 1988 Ained (8) 8 0ol (e 5 - an
. ¢ e (B0 53&5‘@ > Law No. (64) for the year 1971 regarding importation, and
- v 2 P > Law No. (110) for year 1975 regarding deciding some
Aty ) e 26 ol ¢ anae 1989 Aad (13) o8 sl e s - - . ; . .
SELR P B R RN 5s ey rovisions related to public bodies, establishment and public
gt ISR ¢ gaisa 1992 U (9) o CLY = Sector companies andp i
Aaleial) pLSal) amy o s ¢ A 1423 Al (15) o) o8l (o s - panies, ) o
acinall Lo 5l GIS AS glaall Lanlusall S 520 > Llaw No. (17) for year 1977 regarding organization of
Lt Rt S ' practicing commercial activities, and
> Law No. (8) for the year 1984 regarding rules of commercial
A 5 A jlaal) S o jads ¢ 4aBle 1425 Aad (4) @) @) e s - dealings and its amendment, and
el 558 3yt e L ¢ i 1426 i (4) 43y 0 ey - > Law No. (9) for the year 1985 regarding provisions in respect of
Uy u‘—»ﬁ eu;'w i )_)n_ 4 ‘) ;‘1369 3 (21) i sl ey - partnerships (Tasharukiat) and its amendment, and
= T ALan 5 3LaBY) Al > Law No. (8) for the year 1988 regarding provisions related to
& Rihe fo e o, NS S R e i Vi d
A el SIS Jlael adass (lis ¢ .5 1372 Ll (6) @) il ey - economic activity, an ' ‘
ol Ll s 5 ohie s 1374 1 (3) #iy il ey - > La\;v.i\lo. (13)dfor t:e y:jear 1989 regarding control over prices
im0y A e ¢y 1375 L (2) a3 el o and its amendment, and.
O, }‘fl ’L.:_',l L gl ( )—Pﬂ{ o | e > Law No. (9) for the year 1992 regarding practicing of economic
Lol L iyl s €05 1375 @) el 03l o activities, and
4l 4
N B i 2 < don > Law No. (15) for year 1423 PB (1993) in respect of deciding
Aaiyl gacluall Ladll iy 4l -y gatall =
2 L2 S DTa e u:)ﬂ\,—tj some provisions related to joint-stock companies wholly or
& . )
Lyl sl %l 3, - Gl _ partially owned by the community, and
= J t," é_“‘)ljl;;h(f?;‘d)urm‘i’ > Law No. (4) for the year 1425 PB (1995) on prevention of
JA’_" .;1?5: JL.:.‘ : )'31:7,78 2 (12) ?f) "»fLi!\ \_‘Sc’ B economy of speculation and its amendments, and
3 o ( Fo o 2= > Law No. (4) for the year 1426 PB (1996) regarding organization
e R of importation and distribution of goods, and
) Ol fla
¥ g > Law No. (21) for the year 1369 PD (2001) regarding certain
provisions for practicing economic activities and its
amendment, and
> Law No. (6) for the year 1372 D regarding organization of
commercial agencies, and
> Law No. (3) for the year 1374 PD (2006) regarding public sector
companies, and
> Law No. (2) for the year 1375 PD (2007) regarding organization
of Inspection and People’s Control, and
> Law No. 3 for the year 1375 PD 2007 regarding establishing
and organizing Financial Audit Authority.
> Law No. (4) for the year 1372 PD (2004) regarding Chambers of
Commerce, Industry and General Association of Chambers,
and
> Law No. (9) for the year 1378 PD (2010) regarding investment
promotion.
Formulated the following Law:
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Book One

In Practicing Economic Activities

Chapter One
General Provisions
Article 1

Scope of Implementation of this Law

This Law includes the provisions related to economic activities to be
performed by any individual whatsoever his legal capacity. It includes
also the provisions organizing tools of practicing economic activity
represented in the individual activity, family activity, partnerships,
companies and other legal provisions relevant to the economic activity.

Article 2
Application of Civil Law

The provisions of the Civil Law shall be applied to the economic
activities which are not provided for in this Law, provided that such
provisions shall be applied in as much as their correspondence with
General Principles in this Law.
Article 3
Application of Precedents and Principles of Justice

If there is no applicable legislative provisions, the judge shall have the
right to be guided by the precedents, equity requirements and commercial
integrity.
Article 4
Application of Tradition

On determination of the economic activity effects, the judge should apply
the established tradition except if it is appeared that the contracting
parties have intended to contradict the tradition provisions or the tradition
was in conflict with ordered commercial legislative terms.

The special and local traditions are overweighting the general tradition.

Chapter Two
On Individuals

Article 5
Definition for Practicing Commercial Activity

Anyone who starts commercial works and takes thereof as his usual
profession shall be considered as a commercial activity practitioner. As
regards the family activity, the provisions of organizing a particular
partnership shall be applied.
Article 6
An Exceptional Case

Anyone who declared in the press or circulars or any other means of the
shop which he established and opened for engaging in Commercial
transactions shall be considered as a probationer of commercial activity.

Article 7
Legal Age for Practicing Commercial Activity

Anyone who attained activity in full eighteen years of age may practice
commercial activity unless another legislation requires higher
qualification.
Article 8
Practicing Commercial Activity to Others Account

].- The guardian or the custodian or the curator may practice
commerce to the minors or alike account under a permission of
the court of the First Instance which the commercial activity

falls under its jurisdiction.

In this case, the bankruptcy of the minor or alike may be
declared, without applying against them the criminal
consequences of the bankruptcy declaration.
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Article 9

Practicing of Commercial Activity by Women

The women’s qualification for practicing commercial activity
shall be organized by their personal status law.

The foreign wife who engages in practicing economic activity
in Jamahiriya is supposed to practice thereof under permission
of the husband. If the personal status law of the couple allows
the husband to protest against engagement of her wife inn
commerce or withdrawal of his previous permission, this must
be written down in the Commercial Register and published as
per legal methods.

Protestation or withdrawal of the permission shall not result in
any effect except from the date of its publication protestation or
withdrawal of the permission shall not affect the rights gained
by the others.

The merchant foreign wife is supposed to have been married
according to the system of separation of the funds unless she
has been declared the financial agreement in her marriage
contract.

Declaration shall be through entry in the Commercial Register
which the commercial shop falls under its jurisdiction and shall
be published according to legal methods.

In case of lack of the declaration shown in the previous
paragraph, a third party may prove that the marriage was
effected according to a financial system more appropriate to his
favour.

The judgment issued outside Jamahiriya on separation of the couple funds
shall not be a contest against the third party, except from the date of its
registration in the Commercial Register Office. The commercial shop, in
which the couple or one of them starts his trade, falls under its
jurisdiction and shall be published as per legal method.

Article 10

Junior Merchants

Individuals who engage in small size commerce of small expenditures, so
that they often depend on their physical endeavours to gain little profits to
ensure their living more than depending on their cash capital as a
traveling salesman or day salesman shall neither be subject to duties of
commercial books nor to rules of bankruptcy declaration nor to
bankruptcy and protective reconciliation provided for in this Law.

Avrticle 11

Public Establishments and Bodies

The estate, public administrative units, committees, clubs and legal
personality societies which do not aim at gaining, even if they carried out
commercial transactions, but their mentioned transactions shall be subject
to provisions of this Law.
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Chapter Three
Companies
Section One

Common Provisions
Branch One
General Provisions

Article 12

Companies Kinds

Companies which their purposes are performance of commercial activity
according to one of the commercial companies kinds provided for in
Article (13) of this Law shall be established. The Civil activities shall be
practiced in a group according to civil companies provided for in Chapter
Three of this Section.

Article 13

Commercial Companies

The Joint-Stock Companies, limited companies, companies limited by
shares, joint-stock companies and limited liability companies are
considered as commercial companies whatever the nature of their activity
provided that the partnership companies are considered as commercial or
civil by the nature of their activity.

Article 14

Company’s Memorandum of Association

In other than partnership companies, the memorandum and articles of
association of the company should be in a form of official entries. The
memorandum and articles of association of the company should contain
its legal form, name duration, office, headquarters, paid capital in cases
required by law and its purposes, in consideration of the unity of purpose
and specialization in a manner of form to be organized under a resolution
to be issued by the General People’s Committee.

In all the cases, the company activity shall be appropriate to its capital
according to classification of the companies to be issued under a
resolution of the General People’s Committee.

Avrticle 15

Capital

Unless the law provides otherwise, the founders of the companies shall
fix the capital which they deem appropriate to achieve the company
purpose.

Avrticle 16

Data of Company Document

The company head office, the Commercial Register Office in which it is
registered, registration number must be laid-down in documents and
correspondence of the company. As regards Joint-Stock Companies,
companies limited by shares and limited liability companies there should
be laid-down, in addition to the above the subscribed capital and the
actually paid thereof.
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Article 17

Submission to Libyan Law

The Companies having their head offices in Jamahiriya shall be subject to
the Libyan Law. The head office is considered to be in Jamahiriya if its
main activity or actual management exists therein.

The companies to be established within the territory of the country shall
be subject to provision of the Libyan Laws even if their purpose is
performance of the activity abroad.

Article 18
External Auditor

Any company organized under provisions of this law should nominate an
external auditor or more, as per the cases, if it exceeded its estimated
capital to be fixed by a resolution of the concerned secretary. The external
auditor also must be amongst the persons authorized to practice such
profession. The report to be issued by the external auditor as well as the
balance sheet and the final accounts audited by him shall be considered
correct and a pretext before others unless the contrary is confirmed.

Article 19
Prohibition of Partner Dismissal

The partner may not be dismissed from the company unless in cases
allowable by the law or in cases provided for in the memorandum or the

Articles of Association. The partner obligation also may not be
emphasized unless with him consent.

Article 20
Management Errors

If it is appeared that the insufficiency of the company’s assets and funds
to pay its debts is due to gross errors in management. The manager or the
manager’s shall bear these debts wholly or partly as per percentage of
contribution of their errors to occurrence of the same.

Article 21

Prescription of the Case of Responsibility

The case of civil responsibility against the partner, which depends on his
capacity as a partner in the company shall be prescribed after lapse of five
years from the date of striking out of the company from Commercial
Register or from the date of registration of getting out of the company.
The case of responsibility against the managers shall prescribe after five
years from the date of striking out of the company from Commercial
Register or from the date of registration of expiry of their function in the
concerned Commercial Register.

Avrticle 22
Public and Mixed Company

The provisions of this law shall apply to the companies to be established
by the State or those which the ownership of their shares shall pass
wholly or partly totally to it or to other public legal personalities as
regards what is not provided for in laws organizing thereof in a particular
manner.

Avrticle 23

Forms of Memorandums and Articles of Association

The concerned secretary may issue a resolution on guided forms of
memorandums and articles of associations of companies and partnerships.
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Branch Two

Reqgistration and Declaration of Companies

Article 24

Reqgistration in Commercial Register

All the companies organized under this law, whatever the nature of their
activity shall register in the concerned Commercial Register with
exception of a particular partnership.

Registration shall be done by deposit of a copy of the memorandum and
articles of association as well as other documents required by the
Commercial Register.

Article 25

Body Corporate

The company shall get the benefit of the legal personality with effect
from the date of its registration in the Commercial Register and shall end
on striking out therefrom.

After registration in the Commercial Register, the company shall have the
right to take a resolution on bearing the effects of the contracts and legal
dispositions carried out by the founders for necessities of the foundation
phase, so that the rights and obligations shall be directly under company
protection.

Article 26

Company’s Declaration

After completion of formalities of registration in the Commercial
Register, the company must declare its establishment in legally defined
manner, within ten days from the date of registration in the Commercial
Register.

Avrticle 27

Necessity of Changes Registration

The resolutions related to the following matters shall be subject to
formalities of registration in the Commercial Register as well as
formalities of declaration provided for in the previous articles within ten
days from the date of their issuance:

Amendment of the articles association.

Nomination of manager, definition and termination of their
functions.

Dissolution and liquidation of the company.

Merger or division or change of the legal form.

Declaration of finalization of accounts after dissolution or
liquidation or merger or division of the company. The legal
representative of the company shall assume, at his risk,
performance of formalities of legally prescribed registration
and declaration.
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Avrticle 28
Cancellation of Formalities

Non-observation of rules of registration and declaration referred to two
previous articles shall result in cancellation of registration formalities.

Nevertheless, nor the legal representative of the company, neither the
joining partners may not protest by this cancellation against the others.

Article 29
Actual Company

The cancellation judgment issued after registration in the Commercial
Register shall neither affect the correctness of the executed acts and
disposition of the company, nor release the partners from payment of
their shares in full except after payment of the company debts.

Judgment on cancellation shall not be allowable if its cause is removed by
an action registered in the Commercial Register.
Branch Three
Dissolution and Liquidation
Article 30
Types of Dissolution

The company dissolution shall be voluntarily or judicially. The company
shall be dissolved voluntarily by a resolution to be taken by the partners
according to terms and conditions provided for in the memorandum and
articles of association and shall be dissolved judicially by a judgment to
be issued by the
competent court in other cases not attributable to partners will. Each
partner may resort also to the competent court to claim for dissolution of
the company if the other partners breached their duties or due to
continuous dispute between them or for serious reasons in which the
partners have no role.
Article 31
Decrease in Company Assets
If the value of the company assets is decreased by less than half of its
capital due to the losses confirmed in its financial statements, the
manager or the manager must convene partners meeting for dissolving the
company or continuing its activity after reinstating the capital to at least
more than half.
Article 32
Expiry of Company Duration

The company shall be dissolved on expiry of its fixed duration unless the
partners extended thereof as per terms of the memorandum or articles of
association prior to expiry of that duration, unless the law states
otherwise.
Article 33
Realization of the Purpose or Impossibility of its Realization

The Company shall be considered as dissolved whenever realized its
purpose or whenever realization of the same became impossible.
Article 34
Transfer of Shares or Portions to One Person

If all the shares or portions are transferred to one person, then the person
to whom the ownership of shares and portions is passed must take the
initiative to sell what is exceeding the limits provided for in this Law
within a period not exceeding one year, otherwise the company shall be
considered as dissolved by operation of the Law.

Provisions of this article shall not apply in case the shares are transferred
to a holding company.

Avrticle 35
The Company which did not Practice its Activity

If the company did not start exercising of its activities or suspended
thereof for six successive months, it should notify the concerned
Commercial Register Office thereof. If it did not exercise the activity or
continued thereof during the six months following the notice, the
concerned Commercial Register Office shall ask the competent Court of
the First Instance to issue a resolution of dissolution and liquidation of the
Company.
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Avrticle 36
Availability of One of the Cases of Company Dissolution

The company shall be in state of liquidation once one of the cases from
which the Company dissolution follows is available. The directors should
consider themselves on position of liquidators so that their functions shall
be restricted to urgent matters. They shall not take up any new jobs,
otherwise they shall be responsible therefore jointly and severally. Their
assignment shall be finally ended once the liquidator is nominated.

The directors shall be responsible for keeping company’s assets until
delivery to the liquidator. The company name must be followed by the
expression of (company under liquidation). Its legal personality shall
continue inasmuch as necessary for liquidation until striking it off the
Commercial Register. It may not be allowed to protest against a third
party that the company is under liquidation, except after registration of
the fact in the Commercial Register and publication thereof as per legally
established methods.
Article 37
Rules Adopted in Liguidation

The liquidation of the company shall be carried out as per provisions of
the articles of association inasmuch as not contradicting the provisions
laid-down in this Law. If its articles of association is devoid of a special
provision or when judged void and null, the provision applied in
liquidation set out in this Law shall be followed.

Article 38
Nomination of Liquidators

The partner shall assume, according to the legal form of the company,
nomination of a liquidator or liquidators as per the cases, inasmuch as not
contradicting the conditions laid in the contract or articles of association.
The liquidator may be amongst the partners or a third party. If the
partners are not able to nominate a liquidator, the President of the
competent Court of First Instance shall nominate him based on a request
from anyone who has

interest therein. If the company is dissolved by a judicial judgment, the
Court shall assume nomination of the liquidator or liquidators.
Liquidators must register the decision of their nomination in the
concerned Commercial Register within ten days from the date of being
informed thereof. The authority which nominated the liquidators shall fix
their fees and take the resolution of their removal or replacement.

Article 39

Multiplicity of Liquidators

If the liquidators are multiple, it shall not be allowed to one of them to
start his job alone unless he is expressly permitted to do so or if the work
is pressing and required by maintenance of company’s right.

Article 40

Primary Duties of Liquidators

The liquidator or liquidators may not start their functions except after
registration of their nomination resolution in the Commercial Register
accompanied by their written signatures specimens. The resolution of
their nomination must be published also in the legally established
manners during ten days from the date of registration of the resolution in
the Commercial Register. Once starting his task, the liquidator along with
the manager or managers shall take inventory of the company assets and
liabilities. The minutes of the inventory shall be signed by all of them,
and afterwards a notice shall be addressed to the company creditors and
shall be published in two daily national newspapers to serve notice to the
creditors that they should submit their claims against the company.

Article 41

Some Prohibition on the Liguidator

The liquidator may resort to arbitration if expressly prevented therefrom.
The liquidator may not give guarantees or conduct a reconciliation unless
after approval of the partners or the competent Court as per the cases.
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Avrticle 42
Partners Meeting in the Beginning of Liquidation

The liquidator must convene the partners meeting within the three months
following commencement of his assignments to present to them a report
on the company’s financial position and liquidation measures which he
intends to follow. If the liquidator did not do so, anyone who has interest
may resort

to the President of the Court of First instance to issue an order for holding
the meeting.

Article 43
Representation of the Company under Liquidation

The liquidator is considered as a legal representative of the company
under liquidation. He shall continue execution of the current contracts as
required by the liquidation necessities. He may sell the Company
properties, either real estate or movable by auction or bidding unless the
order of his nomination provided for restriction of this power and this
restriction shall not be a pretext against the others. The liquidator shall
remain responsible before the company, partners and third parties for
mistakes to be committed by him during performance of his assignments
at the same manner as managers. The case of responsibility shall be
prescribed after lapse of five years with effect from the date of the
company’s striking out from the Commercial Register.

Article 44
Liguidation Duration

The liquidator must complete the liquidation tasks during one
year from the date of commencement of his assignment. If this
period is not sufficient, the liquidator must submit a report
showing the delay reasons and the period necessary for
completion the liquidation tasks.

The period for the same liquidator or liquidators may be
extended for a period or periods not exceeding one year by the
virtue of a resolution of partners or the Court as per the cases.

Article 45
Continuity of Assignment of Some Bodies of the Company

The assignments and powers of the Company’s general assembly and the
control body during the liquidation period inasmuch as not contradicting
its procedures.

Avrticle 46
Debts of the Company under Liquidation

All he debts of the Company when paid as registration of the company
dissolution in the commercial register and from that date, the procedures
of execution of the judgment against the company shall be arrested. The
judgment amounts shall be considered as debts on the company which the

liquidator shall assume settlement thereof according to priorities and
guarantees which he has. The dissolution of the company shall not result
in termination of contracts of real estate’s lease in which it exercise its
activities.

Article 47

Payment of Debts

The liquidator shall pay the debts to the creditors according to their order
and if are equal in one order and the result of the liquidation is not
sufficient to pay all their dues in full. The distribution thereof shall be
according to percentages of those dues. The liquidator shall keep away
the amounts necessary for payment of dues of the delayed creditors
whenever their dues are fixed and of limited amount.

If it appeared to the liquidator that the company funds are not sufficient to
pay its due debts, he should invite the partners to take the necessary
decisions including entry into protective reconciliation with creditors or
recourse to the competent Court for bankruptcy declaration.
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Avrticle 48
Distribution of Liquidation Result

The result of liquidation shall be distributed after reimbursement of the
financial shares to partners each according to his share in the profits. The
partners may reimburse the movable and real estate properties which they
have offered as shares in the company, if those properties are still
maintaining their identity without modification or transformation and
they shall have to pay the value difference if necessary.

Article 49
Meeting of Partners at the End of Liguidation

Before completion of his assignment, the liquidator must convene the
partners meeting in order to agree on completion of liquidation, adoption
of its final accounts and liquidator’s acquaintance. The partners meeting
shall be inform of an ordinary general assembly as per terms and
conditions to be required by the legal form of the company. The
liquidator shall have the right to discuss and vote if he is a partner.

If the meeting of partners is difficult or if the company interest requires
getting along without this meeting a recourse may be made to the
president of the competent Court of the First Instance to be a decision of
approval on liquidation accounts and adoption of the completion.

Article 50
Striking the Company off the Commercial Register

The liquidator must strike the company off the Commercial Register and
publish the same according to the Law.

Section Two
Commercial Companies

Branch One
Individual’s Companies

Eirst: Joint Liability Company

Avrticle 51
Definition

All the partners in joint liability company are responsible jointly and
severally for company obligation and any agreement contrary thereto
shall not be applied against a third party. The partner’s rights in the
company shall be in from of shares.

Avrticle 52
Company Name

The joint-liability company must have a trade name, so that the trade
name shall include the partner’s name of one of them with expression of
(and co-partners). The expression of (joint liability company) must be
added to the name which shall be selected.

Article 53
Rules Ought to be Applied to the Joint Liability Company

The provisions provided for in the following article shall be applied to the
joint liability company, and in default of a provision, the provisions of the
civil law regarding the limited companies shall be applied.
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Avrticle 54
Memorandum of Association

The memorandum of association of the company should contain the
following data:

Name, surname of each partner, his father name, country,
nationality, date of birth and identity number.

Company name.

Names of partners entrusted with the management and
representation of the company.

Company’s headquarters and main office.

Company purposes.

Share of each partner and its value.

Statement of what is to be abode by the partner who shall
provide work instead of his shares.

Rules to be followed in distribution of profits and the amount of
share of each partner in profits and losses.

Company duration.

=HO o \TCIDCN»P wh =

?

Position to which the company shall pass in case of lack or
shortage in partner’s qualification or declaration of his
bankruptcy.

Article 55
Company Reqgistration

The managers shall lodge the company’s memorandum and articles of
association with the Commercial Register Office which the head Office
of the Company falls under its jurisdiction within thirty days from the
date of signing the memorandum of association.

If the directors delay in lodging the memorandum within the duration set
out in the previous paragraph, each partner shall have the right to do so at
the company expenses or to issue a judicial order obliging the directors to
do so

and obliging also the notary public who put the memorandum of
association on formal paper to lodge the same.

Avrticle 56
Partners Dispositions

The provisions of the civil law regarding the limited partnerships shall
organize the relations between the company and third parties, with
maintenance of responsibility of all the partners jointly and severally until
the same is registered in the Commercial Register. However, any partner
disposed in the company name shall legally suppose to represent it even
before the jurisdiction. The agreement that entitle one of the partners only
to represent the company or which limit the power of representation of
some of them shall not be considered effective in respect of a third party
unless its approved that the third party has knowledge thereof.

Avrticle 57
Company Representation

The manager who is entitled to represent the company shall have the right
to perform what is included in its purposes, save what is excepted by the
memorandum of association or the power of attorney granted to him.
These exceptions should not be stuck to against the third party unless
registered in the Commercial Register or unless proved that the third
party has knowledge thereof.

The Directors who represent the company should lodge specimens of
their written signatures with the Commercial Register Office within ten
days from the date of their knowledge of the nomination.
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Article 58
Removal of the Manager

If the company manager is a partner therein and nominated in the
company’s memorandum of association in this capacity, he may not be
removed from its management except by consent of all the partners or by
a decision of the Court. But if he is a partner therein but nominated in that
capacity under special contract independent from company’s
memorandum, he may be removed from its management by a resolution
to be issued by the majority of other partners, unless the company
memorandum provides for otherwise.

Article 59
Cases of Dismissal of a Partner

The partners in joint liability company should not remove any of them
from the company except by a resolution from the court based on request
one of the partners if one of the cases provided for in company’s
memorandum of association or those in which the law allows for
dismissal of the partner is ascertained against the partner.

Article 60
Company’s Branches

A true copy of the company’s memorandum of association should be
lodged with Commercial Register Office of the authority in which the
company shall establish branches, within ten days from establishing those
branches.

In the copy the name of the Commercial Register office in which the
company is registered and the date of registration should be laid down.
Specimens of the written signature of the company representative
approved for the branch should also be lodged in the Commercial
Register Office in jurisdiction of which the branch is located.

The company shall advise the Commercial Register Office within the
jurisdiction of which the company head office is located, if the
establishment of the branch within the above-mentioned period.

Avrticle 61
Registration of Variations

The directors should apply, within ten days, to the concerned Commercial
Register Office for registration of emergent variation to the memorandum
of association and other facts which should be registered.

If change of memorandum of association is due to a resolution taken by
the partners a formal copy of the resolution should be lodged.

Variations to be introduced to the memorandum of association of the
company shall not be effective against the third parties unless registered.

Avrticle 62
Prohibition of Competition

The partner may not, without consent of the remaining partners, exercise
to his creditor to the credit of another person an activity contrary to
company activity or to be jointly or severally a partner in other
competitor company. It is supposed that approval must be obtained if the
exercise of the activity or participation in competitor company antecedent
to the company’s memorandum of association and the partners were at
knowledge thereof.

If the partner violated thereof, the company shall have the right to dismiss
the partner and shall claim compensation for the damages.
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Article 122
Prevention of Exchange of Subscription

The capital of the company shall neither be allowed to be established nor
to be increased by exchange of subscription by shares between it and
another company even by other persons.
Article 123
Participations

The company shall not be entitled to participate in works of other
companies even if the same is allowed by the memorandum of association
in general manner if the participation shall practically lead to essential
change in company purpose provided for in the memorandum of
association unless the same is intended for formation of a holding
company.
However, the company may own shares in other company exercising an
activity different from its activity, provided that the percentage of that
shareholding shall not exceed ten (10) percent of the capital of the latter
company. If the two companies exercise the same activity, the previous
percentage may be exceeded.
Article 124

Giving the Shares in Pledge
In case giving the shares or the provisional certificates in pledge, the
pledger creditor shall have the right to receive the profits and utilize the
right to receive the profits and utilize the rights related to the share,
including attendance of ordinarily General Assembly meetings and
participation in their deliberations and the right of selection therein unless
otherwise agreed in the pledging contract.
The share owner shall reserve the right of selection in extraordinary
General assembly.

Article 125
One Shareholder
Without prejudice to the provisions governing the holding companies, if
the company did not meet its obligations arising out during the period in
which the shares were in the hand of one person, such person shall be
unlimitedly responsible for those obligations.

A- Preferred Shares
Avrticle 126

Issue of Preferred Shares

The shares give their owners equal financial and non-financial rights.
However, it is allowable to issue shares entitling their owners with
different rights either under the memorandum of association or according
to amendments to be introduced thereto afterwards.
Article 127
Preference is Distribution of Profits

Some shares of the company may have preference in distribution of the
profits by being entitled to a certain percentage of the profits on
conditions and dates to be defined by the articles of association. They
shall also have the right of priority in payment of their profits for any
years in which the profits were not distributed in addition to the profit
decided thereto in that fiscal year.

Article 128

Limitation of Selection Right

The preferred shares provided for in the previous article shall not enjoy
the right to selection in the ordinary General Assembly unless the articles
of association provides otherwise.

If the shareholder did not receive profits during three successive years.
The right to selection shall return to such shares.
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Article 129
Percentage of the Preferred Shares

The percentage of the preferred shares of limited selection shall not
exceed half the capital of the company.

If the application of the shareholders for preferred shares exceeded the
percentage provided for in the previous paragraph, the shareholder shall
be granted preferred shares each according to his shareholding in the
company.
Article 130
Transfer of Shares

The company articles of association may provide for transferability or
replacement of any class of shares issued thereunder into another class by
a request of the shareholder and company approval according to the
percentages and the method defined in the articles of association.

Article 131
Special Assemblies

If there are different classes of shares, the owners of such shares
collectively in their respective special assembly shall agree on the
resolutions to be taken by the General Assembly if those resolutions
prejudice their rights. In the respect of validity of holding of the special
assemblies and their resolutions, the rules governing the extraordinary
Assemblies shall be respected.

B- Shares Circulation

Article 132
Prohibition of Shares Circulation

The shares may not be circulated except after publication of the approved
annual balance sheet, profits and losses accounts for a period not less than
one year.

With exception of provision of the previous paragraph, the ownership of
shares may be affected by transfer between the shareholders.

Article 133
Suspension of Registration of Transfer of Shares

The Board of Directors may suspend registration of transfer of shares
during the period between the date of convening the General Assembly
meeting and the date of its holding.
Article 134
Prevention of the Company from Granting Loans on its Shares

The company may neither pay in advance any guaranteed thing in its
name nor lend funds to a third party if the purpose thereof is to purchase
its shares thereby.

Article 135
Disposal over Nominal Shares
The company shares are transferable, however, the sale of the nominal
shares or provisional certificates shall not be applicable to the company or
third party’s right unless if written down in special register.

Registration shall be in presence of the contracting parties or their
representatives and company representative. The company may reject
registration of the sale in the following cases:

1- If the shares are pledged or detained by court resolution.

2- If the shares or the provisional certificates are lost and no new
certificates or shares are given in substitute.

3- If the sale or transfer of ownership is contrary to the Law or the
memorandum of association or the articles of association of the
company.

4- If the company has a debt on the shareholder, it shall have the

right to suspend registration of sale of his shares, until full
payment of his debt.

The share may also be circulated by informatics dealing (electronic) in
the manner to be organized by the law.
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Article 136
Responsibility for Disposal over Shares which their Value is Unpaid

Anyone who transferred shares which their value is not paid in full to
others he shall be responsible with them for payment of the unpaid
installment for three years with effect from the date of transfer.

The shareholder who disposed over the share may not be asked to pay the
installments except if claiming of the possessor of shares is failed.

Article 137
Restrictions on Circulation of Shares

With exception of cases of succession, the transfer of shares to a third
party may be subject to approval of the Board of Directors if the same is
provided for by the memorandum or articles of association. In this case
the application for approval must include the name of names of the
assignees, number of shares intended for transfer and the price agreed
upon.

Article 138
Approval of the Company

The Company approval shall be explicit or implicit after sixty days from
the date of submission of application for approval to transfer the shares.

If the company did not approve transfer of the shares, the Board of
Directors must find, within ninety days from the date of notification of
rejection, another purchaser amongst the shareholders or a third party.
The Board of Directors also may strive for purchasing of those shares by
the company in order to reduce afterwards the capital by their value.

If agreement is not reached on the price, an expert to be nominated by the
competent Court of the First Instance shall fix thereof. If the term
indicated in this paragraph is ended without finding a purchaser by the
company, it shall be considered as an approval for transfer of share.

Article 139
Lapse of Circulation Prohibition

The conditions related to preference or approval or other restrictions
limiting circulation of shares shall be considered cancelled in case of
enforcement on shares due to non-payment of their nominal value or
insertion of shares in financial stock market.
Article 140
Approval for Giving Shares in Pledge

If the company agreed for giving shares in pledge, this shall be
considered as a prior approval for transfer the shares given in pledge to
their purchaser in case of enforcement thereof.

Second: Amendment of the Capital
A- Capital Increase

Avrticle 141
Conditions for Capital Increase

By a resolution of the extraordinary General Assembly, the company
capital may be increased. The capital may not be increased by cash
allotments except after full payment of the subscribed capital by the
shareholders.

The memorandum of association may provide for authorization of the
Board of Directors with power to increase the company capital once or
more by issuing ordinary shares in the limits of a certain amount,
provided that the duration of such power shall not exceed one year from
the date of registration of the company in Commercial Register. This
authorization may be empowered to the Board of Directors by an
amendment to be introduced to the memorandum of association during
existence of the company and shall remain in force for one year from the
date of the resolution adjudicating thereof.

The resolution of the Board of Directors in respect of company capital
increase should be registered in the concerned Commercial Register
within ten days from the date of the increase realization.
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Article 1168
Reconciliation

The reconciliation proposal shall be considered acceptable if
agreed upon by the majority of creditors who have the right of
section in number and value.

The judge shall issue the reconciliation judgment after

confirming presence of the majority shown in the previous
paragraph whenever he deems it appropriate and shall issue on
an order for its implementation.

The Executive Regulations for Law No. (5) of 1426 PB (1997) as Amended by

Law No.(7) of 1371 PD(2003) for Promotion of Investment of Foreign

Capitals, Chapter One Fields of Investment and Consideration of the Relevant
Applications

Article (4)

Documents Required for Investment

The applicant shall enclose with his file the following
documents:

1- Memo on the project indicating the following:

a) Value and nature of capital to be invested in the Great
Jamahiriya,

estimated in a transferable currency or equivalent in Libyan
currency at

the time of application.
b) Imported and local materials, if any to be used in the project.
¢) Technical specifications of the project.

d) A time table specifying the investment project construction
period.

e) Estimated national and foreign manpower for operation of the
project.

2- Certificate of the investor’s nationality, to be issued by the
competent

body in his country with respect to natural persons.

3- Up to date official extract from Commercial Register in the
country of origin of the juridical person
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Article (11)
Registration in the Investment Register

The licensee shall submit to the Investment Register
Office an application on the relevant Form prepared by
the Board for recording him in the Register, together
with the following documents: -

1- Memorandum & Articles of Association for the
project which taking a status specified in Article (9)
hereof or Memorandum & Articles of Association of
mother company, if the project takes the form of branch
for that Co., together with decision of Board of Directors
for establishing the branch, and appointment of its
General Manager and legal representative in the Great
Jamahiriya.

If, however, the investor is a natural person, the data
submitted thereby shall be sufficient for submission of
the application for obtaining investment license.

2- Authorization document for function/power or power
of attorney for management, as issued to the Project
Manager or his legal representative, indicating clearly
his powers & validity of authorization or power of
attorney.

3- Specimen of signature of Project Manager or his
representative in the Great Jamahiriya.

4- Certificate from relevant competent bodies,
confirming bringing of the project capital or a part
thereof into the Great Jamahiriya. Registration in the
Investment Register shall involve all legal effects of
registration in the Commercial Register, including proof
of juridical personality .

After providing all data and documents specified in this
Article, the Investment Register Office shall issue to the
person concerned a certificate proving his registration in
the Investment Register in accordance with the Form
prepared by the Board for this purpose.



Text 52

(3) sk

Lalll el ) i gy e il Calia e L) el a0
Aull ) Gl Gecaly 73 508 Ao JLiuY) auandi Asgl Apa i)
= (et o ey (o3 Il AISE 5 i Calkall adiae

Oty © sl 35 (e g 33U A 305 il ¢ 48 ki)
43‘.\;_5_5 bJL\iAJ )M\ JLA\

852 Y1 ey Cpladl) gpialal) sk e bl a5 jsaas

Ula) clgall o2 e 5 ogalie o sy o o Al el Sl

Bl ) g )b lllal

(1359) 33
Osiall ey

oy ) A5 g A 0 i gyl (e Tl ) (o sl 1agn Jamy
el A sy OIS ALY lia ageliz g) Ay sud (puinal) o
o).fﬁé_v‘)uw

1165 il
laaatl) Cile) Hal 5 cilingdl
G Al I Sl pmld) il il alea US55 s

G A e 5Ss5 cl 12  tl liall Je e g
AR gy ol axe g s Lyl

- 256 -

Article (3)
Submission of Applications

The Applications for investment shall be
submitted by the person concerned or his
representative to the Secretary of People’s
Committee for the Libyan Foreign Investment
Board on a special Form, containing the
following data:

- Applicant’s name, nationality, legal status
and main domicile

- General description of the project,
indicating specifically the proposed field of
investment, and the necessary period for
construction thereof, and nature, amount and
units of invested capital.

The Applications may be submitted through
the Commercial Attaches in the Fraternity
and People’s Bureaus abroad or their
deputies. Such bodies shall refer the
applications immediately on submission
thereof to the Board.

Avrticle 1359
Effectiveness of the Law

This Law shall come into force with effect from the date
of its publication in the legislations code and the
concerned authorities shall adjust their positions
according to its provisions during (6) six months from its
publication.

Article 1165

Bodies and precautionary measures

The assignments of the delegated judge may be entrusted to the judge of the
summary justice of the authority which the main business office of the
bankruptcy falls under its area of jurisdiction. The nomination of the creditors

board shall be optional and the seals may not be put.
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