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ABSTRACT

The thesis at first examines the institutional and political background of the employment
policies adopted by the European Union and implemented through the European Social

Fund, under the new legislative framework regarding the Structural Funds. The
implementation of these policies in Greece is highlighted.

Then, the thesis focuses on the system of financial control of the European Union. It
examines in detail, based on the relevant Community legislation, the institutional and
operational aspects of this system, with reference to the management of the resources
given to Greece by the European Social Fund in order to finance the implementation of
the employment policies. Afterwards, the thesis examines in the same manner the
national (Greek) system of financial control, always with reference to the resources given
by the European Social Fund to Greece. Special reference is made to the judicial review
proceedings regarding the European and Greek system of financial control. Throughout
the analysis, there are examples of the financial control of operations regarding the
promotion of employment in Greece, financed by the European Social Fund.

After this examination, there are suggestions regarding the reform of the institutional
framework of the European and Greek systems of financial control, as well as of the

relevant controlling operations, in light of the problems identified during the analysis of
the existing schemes.

At the end, in order to verify the effectiveness of the operations financed by the European

Social Fund 1n Greece, as this effectiveness has been established through the European

and Greek financial control mechanisms, there is an examination of the impact of these
operations on the Greek labour market.




Omnes legum servi sumus
Ut liberi esse possumus

(We all are servants of the laws
in order to be able to be free)

Marcus Tullius Cicero (106 — 43 B.C.)
Pro Cluente, 53
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Introduction

It is common knowledge that European unification has been regarded as the only
way to end the tradition of conflict and suffering that has tormented the peoples of
Europe throughout the centuries. The treaties establishing the European Communities
and the European Union reflect this idea. They aim to establish a common market, and

subsequently an economic and political union, to assert a pan-European presence
globally, to promote balanced economic growth and social cohesion among the Member
States, and to strengthen the protection of Community nationals.’

European integration includes economic and social aspects. The economic aims
are as follows: harmonious development of economic activities, economic and monetary
stability, balanced economic expansion raising the standard of living and a high level of
employment. The social dimension was introduced in the early 1970s, when it became

obvious that the economic mechanisms of the common market did not automatically
generate social progress and full employment.” Subsequently, several steps were taken to
consolidate European social integration, including the 1986 Single European Act, the
1989 Community Charter of the Fundamental Social Rights of Workers, the Social

Protocol annexed to the EC Treaty by the EU Treaty in 1992, and several amendments
introduced by the Amsterdam Treaty in 1997.

In order for the European Community to realize its social policy aims, it tried to
establish a relevant European model. Social Policy in general is defined as government
action concerned with establishing and maintaining the welfare state for the benefit of

citizens, focusing especially on employment, social security, health care, welfare services,
housing, education.” The European model of Social Policy, according to the European

Commission, 1s based on a number of “shared values” such as democracy, individual

rights, free collective bargaining, the market economy, equality of opportunity for all,

social welfare and solidarity.* The existence of such a model (or as some call it “a

' See Article 2, EC Treaty and Article 2, EU Treaty.
* K1.-D. Borchardt, European Integration: The origins and growth of the European Union, Office for
Official Publications of the European Communities, 1995, p. 24 & 27.

> T. Hervey, European Social Law and Policy, Longman Publications, 1998, p. 1, P. Tsakloglou, Social

Policy, in Th. Georgakopoulos-E. Tsakalotos (Ed.), Economic Policies of the European Union,
Stamoulis Publications, 1996, p. 205-233 at 205-206.

* European Commission, European Social Policy - A Way forward for the Union, COM(94) 333, para 3.
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European welfare state”) is disputed,” however this does not fall within the scope of this
thesis. So far, two methods have been used by the EU institutions in order to promote
the European social policy model. First, the development of a legislative framework

(including both primary and secondary Community legislation) regarding many aspects of

3 &£

social policy, and thus creating “European Social Law”, “European Employment Law”

and “European Labour Law”. Second, the development of the so called “flanking

policies”,® meaning the use of structural instruments in order to reorientate and

restructure the Member States’ economies and thus fulfil the objectives of Art. 3 EC
Treaty. This thesis will focus on the implementation of such policies in Greece and more
specifically on those promoting employment.

The Structural Instruments are defined as the financing mechanisms managed by
the Commission and the European Investment Bank (EIB), which may support actions or
works realised within the Community for purposes of common interest: regional
economic development, employment, environment, issues regarding energy,
communications, etc.” Their overall aim is to promote a reduction in geographic and
social disparities within the European Union, in terms of per capita Gross Domestic
Product and (un)employment.® The main ones are the three Structural Funds (European
Regional Development Fund - ERDF, European Social Fund - ESF, and the Guidance
section of the European Agricultural Guidance and Guarantee Fund - EAGGF), the
Financial Instrument for Fisheries Guidance - FIFG, and the European Cohesion Fund -

ECF. The latter two were only recently established, in 1993 and 1994" respectively.

The Structural Funds were established much earlier (the ESF in 1957", the EAGGF in
1962" and the ERDF in 1975").

> For an analysis of the relevant discussion see E. Szyszczak, EC Labour Law, Longman Publications,
2000, p. 164-170, P. Tsakloglou, op. cit., p. 210-211.

°E. Szyszczak, op. cit., p. 159.

" European Commission, Vade Mecum on the Reform of the European Community’s Structural Funds,
Brussels, 1989, p. 10.

® J. Scott, Regional Policy: An Evolutionary Perspective, in P. Graig, G. De Burca, The Evolution of EU
Law, Oxford University Press, 1999, p. 625-652 at 625.

? Regulation 93/2080/EEC, OJ 1993, L 193/ 1, Regulation 93/3699/EC, OJ 1993, L 346/1.

' Regulation 94/1164/EC, OJ 1994, L 130/1. This Fund was preceded by an interim scheme, the
Cohesion Financial Instrument, (Regulation 93/792/EEC, OJ 1993, L 79/74). Their main objects of

financing have been environmental and transport infrastructure projects. The beneficiary States are
Spain, Portugal, Greece and Ireland.

'' Art. 146 [ex 123 ) EC Treaty.
'2 Regulation 62/25/EEC, OJ 1962, L 30/991.
'* Regulation 75/724/EEC, OJ 1975, L 73/1.
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These Funds (especially their financing of operations) have had an enormous
impact on the overall European economy as well as on the national economies of the

Member States. This thesis will focus on the activities of one Fund, the European Social
Fund (ESF), in Greece. Both these objectives (ESF and Greece) were selected on the
basis of interest. More specifically, unemployment is one of the biggest (if not the
biggest) problems of the European Union. The main instrument for tackling this problem

is the ESF and the operations it finances. Also, Greece has been regarded for quite some
time as the “basket case” of the European Union, in economic terms. However, during
the last few years, Greece has made a substantial effort to join the economic and

monetary union, using, infer alia, resources given by the Structural Funds. This effort

114

has been successful. * Consequently, it is interesting to assess how Greece has managed

these resources, especially those aimed at tackling unemployment in Greece, which were
provided by the ESF. The most appropriate method for such an assessment is to examine
the legal and institutional framework of the operations realised in Greece and financed by
the ESF, especially the framework regarding the financial control of those operations’
management.

Given these objectives, the points of reference of the analysis are the relevant
legislative provisions at European and national (Greek) level. These provisions include
the general provisions on financial control, applicable to every operation financed by the
European Union (1.e. Financial Regulation for the European Union, Public Accounting
Code for Greece, etc); the specific provisions adopted under the regime of the
Regulations regarding the Structural Funds and relevant national legislation; the
provisions for combating fraud in the European Union, etc. The references made to more
general schemes of financial control are justified insofar as these schemes are applicable
to the resources given to Greece by the ESF. Furthermore, since all items of Community
expenditure, including those relating to the ESF, are shown in the budget,” the analysis

in all Chapters (even if reference is made only to the European Union’s Budget) also

includes the resources paid by the ESF to Greece.
An examination of the legal aspects of this issue requires consideration of the

applicable judicial review proceedings. Judicial review, at national and European level,

'“ European C?uncil, Presidency Conclusions, Santa Maria da Feira 19-20 June 2000, Doc 200/00, p. 8,
Council Decision 2000/427/EC in accordance with Aricle 122(2) of the Treaty on the adoption by

Greece of the single currency on 1 January 2001, OJ 2000, L. 167/19.
'> Art. 268(1) EC Treaty.
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has been used by many parties (especially the European Parliament and the Member
States) not only in order to attack a particular legislative measure, but also in order to
publicise their viewpoint concerning the correct interpretation of particular provisions of
Community law.'® This observation is notably accurate with regard to interesting issues
such as the implementation of the EU budget and issues of education, labour,
employment, and social policy."” Obviously those areas involve operations financed by

the Structural Funds, including of course those implemented in Greece and financed by
the ESF. Therefore, a detailed analysis of the relevant judicial proceedings, focusing on
issues of financial management and control, is undertaken. After all, such judicial
proceedings affect the opinion of the institutions and the persons involved, concerning
the institutional framework within which these operations are carried out, which may
generate pressure for institutional change.*

Furthermore, there i1s a detailed examination of the relevant institutional
framework, i.e. the bodies responsible, at national and European level, for performing
this financial control. Several reasons underly this “institutionalist” approach.” First, it
focuses on the shaping of political, legal and economic life by the institutions. Secondly,
it highlights the significance of rules, procedures and norms as developed within an
institutional framework in structuring political action. Thirdly, it demostrates the
importance of the institutions in identifying and establishing rules about “appropriate”
actions and behaviour. Studying the institutions allows for-a better understanding of the

progress of European Integration. Jean Monnet, the visionary architect of European

Integration, had vast experience of working within European Institutions and therefore

understood them better than anyone else. He summarised his experience in his memoirs:

“Nothing is possible without men, nothing is lasting without institutions....””

The scope of the research and the analysis is limited by several criteria. First, it

must be noted that this thesis states the law as at 30 September 2000.
Secondly, only those programmes or projects financed by the ESF within the

“Structural Operations™ chapter of the EU budget are included. Programmes or projects

'H. Cullen, A. Charlesworth, Diplomacy by other means: The use of legal basis litigation as a political

strategy by the European Parliament and Member States, CMLRev 36, 1999, pp. 1243-1270 at 1245.
' Tbid, p. 1251-1253, 1254-1255, 1258-1260 and 1263-1264.
'% 3. Scott, op.cit., p. 637.

'” B. Laffan, Becoming a “Living Institution”: The Evolution of the European Court of Auditors, JCMS,
Vol. 37, 1999, No 2, pp. 251-268 at 253.

** J. Monnet, Memoirs, Collins Publications, 1978, p. 304.
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on education, training and employment, which are not financed through the ESF (1.e.
those included in the “Internal Policies” chapter of the EU budget) are not examined.
Thirdly, the thesis mainly examines programmes or projects implemented by the
Greek Ministry of Labour and Social Security or the Greek Manpower Employment
Organisation. References to programmes or projects implemented by other Ministries are

rarc.

Fourthly, as Greece received financial support from the Structural Funds only
under Objective 1, the analysis focuses on programmes and projects implemented under
this Objective, under the relevant Community Support Frameworks and the National
Action Plans for Employment. Nevertheless, reference is also made to projects
implemented under other schemes financed by the Structural Funds, such as Community
Initiatives, Integrated Mediterranean Programmes, Third System projects, etc.

Finally, the evaluation of the programmes’ implementation is based mainly on
qualitative, not quantitative information, since the latter is not yet available. Final reports
regarding the implementation of the relevant Operational Programmes and Community
Initiatives (which reports will contain quantitative information) have not yet been
prepared. Their submission to the Commission is planned for 2001. It has also been
estimated that the absorption (in terms of both commitments and payments) of the
amounts made available to Greece through the Structural Funds for the programming
period 1994-1999, will be completed in 2001. For the purposes of this research, the
intermediate reports (prepared in 1997-1998) have been used, which contain mainly
qualitative information regarding the implementation of the programmes. The
quantitative information available is limited and is used in this thesis only when it 1s not

provisional or when 1t offers reliable data concerning the implementation of the relevant

projects.

The structure of the thesis has been adapted accordingly. More specifically,
Chapter 1 examines the legislative provisions establishing the Structural Funds, their
subsequent development, the problems identified and the extent to which various reforms

resolved these. After a very brief examination of European employment policies
developed during the last 10 years, an analysis of the relevant measures implemented in
Greece and financed by the ESF is undertaken in Chapter 2. Chapters 3 to 5 analyse the
financial control system in both the European Union and Greece, focusing upon the

procedures used to audit the measures financed by the ESF in Greece. Chapters 6 and 7
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analyse of the judicial review procedures regarding both the management of resources
given to Greece by the ESF and the financial control thereof. This analysis includes both
European and Greek proceedings. The final chapter examines the impact of the
employment policies financed by the ESF on the Greek labour market. The conclusion
includes some consideration of the present system of financial control, in view of the

2000-2006 period of structural operations in Greece financed by the Structural Funds
and especially the ESF.

It is also necessary to clarify some decisions regarding the style of the
information provided in the thesis. First, European legislative instruments adopted by the
Council or jointly by the Council and the Parliament, are referred to simply as
Regulations, Directives, Decisions etc while legislative instruments adopted by the
Commission are referred to as Commission Regulations, Commission Decisions etc.

Secondly, in order to reduce confusion with reference to Treaty articles
(especially afier the Maastricht and Amsterdam amendments), reference 1s made only to
the numbering of the Treaties established by the Treaty of Amsterdam. However, in the
sections where there is an historical analysis, the old numbering (before the Amsterdam

amendments) is also used to in order to facilitate the identification of the provisions in

question.,

Thirdly, references to currency units in this thesis are mainly in Euro (or ECU for
amounts before 1999). However, in specific references to amounts given to Greece,
there is a distinction between appropriations included in the budgets of programmes and
actual payments. The former are presented in ECU or Euro while the latter are presented
in drachmas. This distinction exists because it has not been possible to find the
information regarding the actual payments expressed in Euro or ECU. To attempt to
convert these amounts from drachmas to Euro would be misleading given that the

current exchange rate between drachma and Euro is much higher than that prevailing at

the time of the measures’ implementation. A conversion using the current exchange rate
or even an average exchange rate for all the years of the programmes’ implementation

would lead to erroneous amounts. This has already happened during an on-the-spot audit

of the European Court of Auditors in Greece in October 1997.*" It was found then that

the Greek authonties had used average annual conversion rates in order to calculate the

?! Information concerning this audit can be found in European Court of Auditors, Doc. 54/16.1.1998

including Letter of Audit No 1/1998 on the audit of the European Social Fund operations in Greece of
October 1997, addressed to the Greek Court of Audit, p. L.

14




amounts of the final payments for several programmes financed by the ESFE under the
first Greek Community Support Framework (1989-1993). This resulted in several
discrepancies between the amounts included in the initial budgets and the amounts
included in the applications for final payment. These applications had to be resubmitted,
including new calculations of the amounts, using the exchange rate at the date of the
programmes’ implementation. This resulted in a very long delay in closing the accounts
of the programmes in question. The problem of variations in the exchange rate between
the national currency and the ECU/Euro has been acknowledged as having adverse
effects on the monitoring and the financial control of the structural operations.” The
measures are implemented in national currency but the accounts regarding the financial
plans and the Community assistance given to these measures are drawn up in ECU/Euro.
This is a very complex system which will hopefully be abolished after the adoption of the
Euro as a common currency for all transactions.

Finally, with regard to references to percentages regarding employment,
unemployment and other relevant issues, the figures referred to are those presented by
Eurostat and the National Statistical Service of Greece. Especially regarding
unemployment, it must be pointed out that so far in Greece several methods have been
used to calculate unemployment percentages. All use the Greek labour force as their
point of reference. The first is the method currently employed by the National Statistical
Service of Greece, using the definition of unemployment provided by the International
Labour Office (ILO) and Eurostat. This defines the “unemployed” as all persons aged 15
and over who are a) without work, b) currently available to start work (within the next
two weeks) and c) seeking work by taking specific steps during the previous four weeks
(e.g. applying to employers, placing or answering newspaper advertisements, looking for
equipment to start their own enterprise, registering at public or private employment
exchange etc).” This definition excludes certain age groups which ‘have been

disappointed and discouraged by not finding employment, so are not interested In
working: this is known as “latent unemployment”.** Another definition, originally used

by the National Statistical Service of Greece, included not only the categories mentioned

above but also those enrolled in apprenticeship schemes, those who had participated in a

*2 European Court of Auditors, Special Report 16/1998 on the implementation of appropriations for
structural operations for the programming period 1994-1999, OJ 1998, C 347/48 at 60.

> See International Labour Office, Yearbook of Labour Statistics, 1994, Geneva, p. 483.

*4 See interview of Professor S. Robolis in To Vima, 11.10.1998, p. D10.
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contest to find a job, those aged 14.5 to 15, those registered with the Greek Manpower
Employment Organization and those waiting a reply from a private undertaking. A third
definition of unemployment is used by the European Observatory of Employment. This 1s
similar to the ILO/Eurostat definition, but also includes latent unemployment and those
only involved in part-time employment The final definition of unemployment is used by
the Greek Manpower Employment Organization, which considers as unemployed all
those who are entitled to receive unemployment benefit under Greek employment
legislation, as well as those registered as unemployed in order to be included in
subsidized vocational training programmes.” Inclusion in training programmes offers a
serious motive for many unemployed persons to register as such. This method has the
potential to present an accurate percentage of unemployment since the atorementioned
motive urges more and more unemployed persons (usually young persons with or
without university degrees), who otherwise would not have been included in the

calculations, to register as unemployed.

The result of using different definitions of unemployment is, obviously, confusion
concerning the exact percentage of unemployment in Greece. For instance, in 1997 the
National Statistical Service calculated, using its original method, the percentage at
10.25%. Eurostat calculated 9.8%, the Greek Manpower Employment Organization
10%, and the European Observatory of Employment 13.3%. Usually, such different

percentages of unemployment are used by the government or the opposition for political

purposes.” In order to avoid confusion, in this thesis reference is made to the information

provided by the National Statistical Service of Greece and Eurostat, according to the

current calculation method.

% Tbid, p. D10.
“® See Oikonomikos Tachydromos, 27.05.1999, p. 26.
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Chapter One: The European Social Fund: A European Structural
Instrument

For the past 40 years, especially the two last decades, the European Social Fund
(ESF) has been the European Union’s main source of finance to help people to help

themselves." The ESF is the only Structural Instrument established directly by the EC

Treaty. This constitutional basis (primary EC legislation) is an indication of the Fund’s

importance.” However, the ESF did not always enjoy the same status as it does today.

1.1. Historical Development

1.1.1. The early years

Although established in 1957, the ESF did not become operational until 1962.°
Its aim, according to the original wording of Article 3 [ex 3] point (1) EC Treaty, was

improve employment opportunities for workers and to raise their standard of living. The

original Article 146 [ex 123] EC Treaty established the ESF, setting it to render the
employment of workers easier and to increase their geographical and occupational

mobility within the Community. The ESF would cover 50% of public expenditure
incurred for vocational retraining, resettlement allowances and aid for workers with

reduced employment following conversion of an undertaking to other production
(original Article 148 [ex 1257).

The expenditure covered by the ESF (in the form of reimbursing amounts) had to
be incurred by a Member State or body governed by public law. Thus the provisions

excluded all private law bodies, especially non-governmental organizations (NGOs)

involved in employment issues. However, at that time, all employment issues were
managed by governments or public law bodies, so there could be no provision regarding

NGOs or other private law bodies. Such bodies appeared in the 1980s and were included

in future provisions concerning the ESF.

' European Commission, The European Social Fund, an overview of the programming period 1994-
1999, March 1998, Available on line at http://vww.europa.eu.int/comm/dg05/esf/en/public/overview, on
15.10.1998.

 F. Valdés Dal-Ré, Economic and Social Cohesion and the European Social Fund, in P. Davies, A.

Lyon-Caen, S. Sciarra, S. Simitis, (editors), European Community Labour Law: Principles and
Perspectives, Clarendon Press, 1996, pp. 261-273 at 261.

> R. Nielsen, E. Szyszczak, The Social Dimension of the European Union, Handelshajskolens Forlag,
Copenhagen Business School Press, 1997, p. 25.




Secondly, the aims of the financing substantially limited the effectiveness of the
ESF. It was clear from the original provisions of Article 148 [ex 125] EC Treaty that all
funding on behalf of the ESF was aimed at retraining workers who lost their jobs, or who
had to resettle. So a necessary condition for funding was that the final beneficiary had to
be a worker. This automatically excluded people who had never worked before,
especially young people. The fact that some people had never had an opportunity to
work was ignored. On the other hand, the special provisions concerning workers aftected
by conversions of undertakings show that one of the major concerns of the ESF was to
tackle all negative consequences of industrial change.

The administration of the ESF lay with the Commission, assisted by a Committee
composed of representatives of Member States’ governments, trade unions and
employers organizations (original Article 147 [ex 124] EC Treaty). The Councll,
however, was competent to decide the conditions under which assistance was to be given
under the provisions of Art. 148 [ex 125], when to cease granting this assistance, and
which new tasks could be entrusted to the ESF (original Art. 149 [ex 126] and Art. 150
[ex 127]). This reservation of competence to the Council was a clear indication of the

Member States’ intention to maintain everything regarding assistance from ESF at an

intergovernmental level.

1.1.2. The first reforms in the 1970s

It 1s true that during the early years of the Communities’ existence there was
limited concern about structural interventions in the field of social policy in general, and
the focus was on the economic aspects of the common market. The lack of any
substantive dispositions on social policy created the problem of finding a legal basis for
structural measures regarding social policy. The European Court of Justice provided the

solution in Defrenne II, indicating that Articles 94 [ex 100], 211 [ex 155] and 308 [ex
235] EC Treaty were appropriate bases.*

Within this narrow and indirect framework of primary dispositions, the legislation
concerning the ESF as a major instrument of social policy was limited. The main

legislative measure was Decision 71/66/EEC’ reforming the ESF. This was later

4 C-43/75, Gabrielle Defrenne v. Société Anonyme Belge de Navigation Aérienne SABENA, [1976] ECR
455 at 479 para 63.
>0J 1971, L 28/15.
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amended by Decision 77/801/EEC.° Both legislative instruments set new missions for the
ESF. The ESF interventions aimed to ensure that that the offer and demand of labour
was adapted to the standards of the common market. Also, the ESF could assist
operations of the Member States aimed at solving problems arising in less developed

regions, facilitating the adaptation of the labour force to the requirements of technical
progress and assisting the entry or re-entry of handicapped people into economic

activity. The legislative instruments used for the ESF’s interventions were Council
decisions.” The assistance granted by ESF would cover 50% (and in some cases 60% or
more) of the expenditure incurred by public administrations, public organizations,
organizations charged with missions of public interest, private organizations or
equivalent entities.

Obviously, important steps were made by these reforms. The inclusion of new

intervention targets such as self-employed people, less developed regions or adaptation
to the conditions of a rapidly industrialized labour market was a novelty, which
consolidated the hitherto weak social aspect of the common market. Furthermore, bodies
governed by private law were also recognized as potential beneficiaries of the ESF’s

assistance, which eliminated a big disadvantage of the original provisions regarding the
ESF.

Within the framework established by Decision 71/66/EEC, a series of other
legislative 1nitiatives have been taken. Regulations 71/2396/EEC, 71/2397/EEC,’
71/2398/EEC," were enacted in order to set out the procedural details for granting

assistance on behalf of the ESF. Regulation 77/2893/EEC'' amended Regulation
71/2396/EEC and repealed Regulations 71/2397/EEC and 71/2398/EEC. These latter
amendments added the following to the ESF’s intervention targets: long-term structural
unemployment and under-employment, initial training of young people following

completion of their compulsory education, and employment facilitation for older workers

(aged over 50).

°0J 1977, L 337/8.
" See for instance Decision 77/804/EEC (OJ 1977, L 337/14), requiring the ESF to assist operations to

encourage the employment of women who wanted to work for the first time or who had become
unemployed.

8 031971, L 28/54.
°0J 1971, L 28/58.
10971971, L 249/61.
1031977, L 337/1.

19




Other legislative initiatives, within the framework of the 1971 reform, were more

technical. Regulation 72/858/EEC,"” as amended by Regulation 77/2894/EEC,"

concerned administrative and financial procedures for the ESF’s operation.

1.1.3. The situation in the early 1980s

In 1983, the European Court of Auditors (ECA) was asked by the Council to
review the sound financial management of all Community activities. The ECA complied
with this request and adopted a Report presenting its findings.'* It examined, infer alia,
the ESF’s financial management system, as established by the aforementioned

Regulations. The ECA noted that the Commission selected national applications for

assistance, but decisive competence belonged to the Council. It also observed that the
Commission, attempting to respect the budgetary ceiling, was using the method of a
“weighted reduction” in response to each Member State’s requests. Since this method
was based on national socio-economic data, without taking into account the real
situations prevailing in the sectors in question, the effectiveness of the financing was
greatly reduced. The Community nature of these interventions was accordingly reduced,
since they were in fact national measures financed by the Community, not based upon
any Community initiative. '

After this report, the Council took action. Decision 83/516/EEC'® redefined the

tasks of the ESF in an attempt to make the Fund a more active and effective instrument

to promote employment policies. Under this Decision the ESF had to finance operations
concerning vocational training and guidance, recruitment and wage subsidies,
resettlement and socio-vocational integration in connection with geographical mobility,
services and technical advice concerned with job creation. The Fund’s tasks were
expanded to cover improvement of employment opportunities for: young people
(following full-time compulsory education), long-term unemploye.d people, women,

handicapped people, migrant workers and people working in small and medium sized

‘207 1972, L 101/3.

13011977, L 337/5.

'Y European Court of Auditors, Report in response to the conclusions of the European Council of 18 June
1983, OJ 1983, C 287/1.

'> Ibid, p. 14.
16 07 1983, L 289/38.
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enterprises. ' ESF assistance was granted at the rate of 50% (sometimes 60%) of the
eligible expenditure. There were also incentives for certain operations intended to have a
more global effect in promoting employment at Community level: The Member States
did not guarantee the successful completion of operations fully financed by the ESF, and
75% of the appropriations made available annually for ESF assistance were allocated to
promoting employment for young people (under 25). This encouraged Member States to
promote such projects in order to avoid burdening their national budgets and to attract
more financing.

The implementation of Decision 83/516/EEC was regulated by Regulation
83/2950/EEC"® and Commission Decision 83/673/EEC."” These provided for: deadlines
by which applications for financing had to be made, the application forms, the timetable
of payments, the exact context of the assistance provided by the ESF, the conditions
under which assistance could be suspended or reduced by the Commission, etc. After
these amendments, competence to decide on ESF assistance was conferred on the
Commission.

In 1983 the Commission submitted to the Council an overall report regarding the
Structural Funds.” This report included a list of the inefficiencies spotted in the Funds’
operations and recommended a) that greater discretion to be given to the Commission in
the Funds’ management, b) greater concentration of resources for the most severe

problems and c) the financing of programmes rather than individual projects. This report,

in conjunction with the aforementioned ECA’s report, strongly indicated the direction

that was to be followed from 1986 and onwards.

1.1.4. Appraisal of the early reforms

During the 1960s, 1970s and early 1980s, the main target of the ESF’s activities,

unemployment, was nothing like the problem it was to become. It was thought that a

'" Small and medium sized enterprises (SMEs) are defined in the Commission’s Recommendation
concerning the definition of SMEs, OJ 1996, L 107/4, according to which three cumulative conditions
must be met: The enterprise must a) have fewer than 250 employees, b) have either an annual turnover
not exceeding 40 million ECU or an annual balance sheet not exceeding 27 million ECU, c) be
considered independent. An enterprise is independent if less than 25% of the capital or the voting rights
is owned by an enterprise (or jointly by several enterprises) falling outside the above definition.

'® 07 1983, L 289/1.

'> 07 1983, L 377/1.

20 European Commission, Report and proposals on the means of increasing the effectiveness of the
Community’s Structural Funds, COM (1983) 501 final.
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policy of support for the training and mobility of workers could largely contain it.”!
Economic growth was expected to solve unemployment problems, so the ESF’s
interventions with regard to social and labour market policies were lmited. From
September 1960 to December 1973 the ESF provided grants totalling about 400 million
ECU.* This was a very small amount compared with the figures of subsequent decades.

Also, the system of retrospective grants, established by the original EC Treaty

dispositions regarding the ESF, precluded any Community influence on national labour
market and vocational training policies.”

The legislative initiatives regarding the ESF during the 1970s were in effect
responses to problems identified during the very early period of the ESF’s existence and
operation. The main characteristics of these initiatives were the opening up of the ESF’s
assistance to the private sector, the focus on vocational training, the elimination of
regional disparities within the Community, and the promotion of job creating activities.
Of the resources given by the ESF during the early and mid-1970s 90% went to
vocational training.*’

In the early 1980s the worsening unemployment situation among young people
was the target of the ESF’s intervention. Combating youth unemployment was of
primary importance since 42% of the unemployed in the Community were under 25.%
Some of the novelties introduced by the 1983 amendments were the assistance in the
modernization of small and medium-sized enterprises and in the training of instructors

and the placement of development experts and agents for local initiatives.

The ESF’s course during this period was unimpressive but important steps were
made. Teething problems provided the stimulus for improvement. The main task for the
Community’s 1nstitutions during this period was to locate the disadvantages and try to
elimnate them. The legislative initiatives were not always successful and sometimes
created more problems than they solved, thus giving the impression of being spasmodic
and fragmentary. The main problem regarding the ESF was the constant change of
objectives and procedures. Expanding the areas of the Fund’s intervention was good in

substantive terms (more people were helped by the ESF’s resources) but it confused the

*! European Commission, The European Social Fund, an overview of the programming period 1994-
1999, op. cit, p. 4.

22 Tbid, p. 4.

> Tbid, p. 5.

%4 Tbid, p. 6.

2 Tbid, p. 7.

22




national authorities and all those involved in the projects. It was difficult to determine
whether a project could actually be financed, and how. Furthermore, all those involved 1n
the projects, regardless of legal status (national, regional or local authorities, public or
private law bodies etc) were not used to handling structural operations, therefore their

operating efficiency might have been reduced.

1.1.5. The Single European Act and the 1988 reform of the Structural
Funds

In the middle 1980s, a series of events changed the Community’s image and
created the conditions necessary for a radical and drastic change in the ESF and the
Structural Funds sector. The accession of Spain and Portugal and the adoption of the
Single European Act had a major impact on the Community’s approach to the social
aspect of the common market.*°

The Single European Act included, infer alia,”’ an attempt to promote the
Community’s social cohesion alongside its economic cohesion. Art. 23 of the Single
European Act added a new title to the EC Treaty specifically concerning economic and
social cohesion. According to Art. 158 [ex 130a] EC Treaty the Community must aim to
strengthen its economic and social cohesion by reducing development disparities between
its regions. This was going to be achieved through the coordination of the. Member
States’ economic policies and the Community’s financial support provided through the
Structural Funds (Art. 159 [ex 130b]).

These dispositions created the substantive framework for major reform of the
Structural Funds in 1988. The ESF was regarded as a major Community instrument for
strengthening social cohesion within the common market. The Single European Act did
not amend the dispositions of the EC Treaty regarding the ESF, leaving the relevant
initiative to the Community institutions. The procedural framework of the Structural

Funds’ reform was provided for by Art. 161 [ex 130d] EC Treaty.
The 1988 reform significantly changed everything about the Funds’ organization

and operation. They aimed to strengthen the Community’s economic and social

cohesion. This aim had three aspects: political, financial and legal. Politically, the

2° European Commission, Vade Mecum on the Reform of the European Community’s Structural Funds,
Brussels, 1989, p. 9.

*! For more details see E. Szyszczak, EC Labour Law, Longman Publications, 2000, p. 9-12.
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principle of solidarity among the Member States and the purpose of the common market
required a reduction of the differences in the level of development between the various
regions.” Financially, there was not only a need for assistance to the underdeveloped
regions, but also a need to assure better financial management of the Community’s
resources which are a direct burden on European citizens.” Legally, the basis was Art.
161 [ex 130d] EC Treaty, as amended by the Single European Act, which provided for

an amendment of the Funds’ structure and operational rules.> In 1987 the Commission
submitted its relevant opinion (based on this provision) to the Council.*’

Three main reasons made the Structural Funds’ reform imperative.* First, there
was a general and increasing doubt that the Funds’ resources were being used as
effectively as possible. Second, the enlargement of the Community (with the accession of
Spain and Portugal) increased the extent and diversity of structural problems facing the
Community. Third, the Funds had to be capable of functioning effectively because the
underlying policies were essential to the successful achievement of the large market.

The reform was effected by several Council Regulations. Regulation
88/2052/EEC* provided the general terms of the Funds’ reform, including setting new
objectives and tasks, new operating procedures, general financial analysis of the
assistance granted by the Funds, etc. Regulation 88/4253/EEC* provided details of the
coordination of the Funds’ activities between themselves as well as between them and
the European Investment Bank and other existing financial instruments. There were also
specific Regulations adopted for each of the Structural Funds. Regulation 88/4255/EEC
provided the specific details for the implementation of Regulation 88/2052/EEC

concerning the ESF.”

For systematic reasons, the substantive content of this reform will be presented

along with analysis of the current provisions regarding the Structural Funds. It suffices to

** European Commission, Vade Mecum on the Reform..., op. cit., p. 11.

¥ Ibid, p. 11.

9 Tbid, p. 11-12.

*' European Commission, Reform of the Structural Funds: 1) Commission Communication, 2)

Comprehensive Proposal pursuant to Art. 130d of the EEC Treaty, COM (87) 376 final, OJ 1987, C
245/3.

*2 Ph. Lowe, The Reform of the Community’s Structural Funds, CMLRev. 25, 1988, p. 503-521 at 509.
*3 07 1988, L 185/9.

34 07 1988, L 374/1.

3> 0J 1988, L 374/21. The Regulations regarding the EAGGF-Guidance Section and the ERDF were

Regulation 88/4256/EEC (OJ 1988, L 374/25) and Regulation 88/4254/EEC (OJ 1988, L 374/15)
respectively.
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say at this stage that the 1988 reform was based on five principles, which were reflected

by the Regulations’ dispositions.*® These were:

- the establishment of five priority Objectives for the Funds’ activities;

- the establishment of the principle of Partnership between the Commission and the
national authorities regarding the planning and implementation of structural
measures;

- the integration of Community Structural action with national economic polices;

- better financial management of the Structural Funds;

- the simplification, monttoring, flexibility of Community Structural action.

1.1.6. The Treaty of Maastricht and the 1993 reform of the Structural
Funds

The amendments made by the Treaty of Maastricht (EU Treaty) in 1992 to the
EC Treaty’s dispositions regarding the ESF attempted to adjust the context of these
dispositions to take account of the 1988 reform. So, according to the current wording of

Art. 146 [ex 123], the aim of the ESF is not only to render workers’ employment easier

and increase their geographical and occupational mobility, but also to promote
vocational training and retraining in order to facilitate the workers’ adaptation to changes
in production systems caused by the industrialization of several sectors of the economy.

These amendments aimed to make the ESF more effective in tackling the increasing

unem