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ABSTRACT 

The thesis at first examines the institutional and political background of the employment 
policies adopted by the European Union and implemented through the European Social 
Fund, under the new legislative framework regarding the Structural Funds. The 
implementation of these policies in Greece is highlighted. 
Then, the thesis focuses on the system of financial control of the European Union. It 
examines in detail, based on the relevant Community legislation, the institutional and 
operational aspects of this system, with reference to the management of the resources 
given to Greece by the European Social Fund in order to finance the implementation of 
the employment policies. Afterwards, the thesis examines in the same manner the 
national (Greek) system of financial control, always with reference to the resources given by the European Social Fund to Greece. Special reference is made to the judicial review 
proceedings regarding the European and Greek system of financial control. Throughout 
the analysis, there are examples of the financial control of operations regarding the 
promotion- of employment in Greece, financed by the European Social Fund. 
After this examination, there are suggestions regarding the reform of the institutional 
framework of the European and Greek systems of financial control, as well as of the 
relevant controlling operations, in light of the problems identified during the analysis of the existing schemes. 
At the end, in order to verify the effectiveness of the operations financed by the European 
Social Fund in Greece, as this effectiveness has been established through the European 
and Greek financial control mechanisms, there is an examination of the impact of these 
operations on the Greek labour market. 
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Omnes legum servi sumus Ut liberi esse possumus 
(We all are servants of the laws 

in order to be able to be free) 

Marcus Tullius Cicero (106 - 43 B. C. ) 
Pro Cluente, 53 
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Introduction 
It is common knowledge that European unification has been regarded as the only 

way to end the tradition of conflict and suffering that has tormented the peoples of 
Europe throughout the centuries. The treaties establishing the European Communities 
and the European Union reflect this idea. They aim to establish a common market, and 
subsequently an economic and political union, to assert a pan-European presence 
globally, to promote balanced economic growth and social cohesion among the Member 
States, and to strengthen the protection of Community nationals. ' 

European integration includes economic and social aspects. The economic aims 
are as follows: harmonious development of economic activities, economic and monetary 
stability, balanced economic expansion raising the standard of living and a high level of 
employment. The social dimension was introduced in the early 1970s, when it became 
obvious that the economic mechanisms of the common market did not automatically 

2 generate social progress and full employment. Subsequently, several steps were taken to 
consolidate European social integration, including the 1986 Single European Act, the 
1989 Community Charter of the Fundamental Social Rights of Workers, the Social 
Protocol annexed to the EC Treaty by the EU Treaty in 1992, and several amendments 
introduced by the Amsterdam Treaty in 1997. 

. In order for the European Community to realize its social policy aims, it tried to 
establish a relevant European model. Social Policy in general is defined as government 
action concerned with establishing and maintaining the welfare state for the benefit of 
citizens, focusing especially on employment, social security, health care, welfare services, 
housing, education. 3 The European model of Social Policy, according to the European 
Commission, is based on a number of "shared valuee' such as democracy, individual 
rights, free collective bargaining, the market economy, equality of opportunity for all, 

4 social welfare and solidarity. The existence of such a model (or as some call it "a 

1 See Article 2, EC Treaty and Article 2, EU Treaty. 2 KI. -D. Borchardt, European Integration: The origins and growth of the European Union, Office for 
Official Publications of the European Communities, 1995, p. 24 & 27. 3 T. Hervey, European Social Law and Policy, Longman Publications, 1998, P. 1, P. Tsakloglou, Social 
Policy, in Th. Georgakopoulos-E. Tsakalotos (Ed. ), Economic Policies of the European Union, 
Stamoulis Publications, 1996, p. 205-233 at 205-206. 4 European Commission, European Social Policy -A Way forward for the Union, COM(94) 333, para 3. 
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European welfare state") is disputed, ' however this does not fall within the scope of this 
thesis. So far, two methods have been used by the EU institutions in order to promote 
the European social policy model. First, the development of a legislative framework 
(including both primary and secondary Community legislation) regarding many aspects of 
social policy, and thus creating "European Social LaV', "European Employment Law" 
and "European Labour Law". Second, the development of the so called "flanking 
policies", 6 meaning the use of structural instruments in order to reorientate and 
restructure the Member States' economies and thus fulfil the objectives of Art. 3 EC 
Treaty. This thesis will focus on the implementation of such policies in Greece and more 
specifically on those promoting employment. 

The Structural Instruments are defined as the financing mechanisms managed by 
the Commission and the European Investment Bank (EIB), which may support actions or 
works realised within the Community for purposes of common interest: regional 
economic development, employment, environment, issues regarding energy, 
communications, etc. 7 Their overall aim is to promote a reduction in geographic and 
social disparities within the European Union, in terms of per capita Gross Domestic 

8 Product and (un)employment. The main ones are the three Structural Funds (European 
Regional Development Fund - ERDF, European Social Fund - ESF, and the Guidance 
section of the European Agricultural Guidance and Guarantee Fund - EAGGF), the 
Financial Instrument for Fisheries Guidance - FIFG, and the European Cohesion Fund - 
ECF. The latter two were only recently established, in 19939 and 199410 respectively. 
The Structural Funds were established much earlier (the ESF in 195711, the EAGGF in 
1962 12 and the ERDF in 1975 13). 

' For an analysis of the relevant discussion see E. Szyszczak, EC Labour Law, Longman Publications, 
2000, p. 164-170, P. Tsakloglou, op. cit., p. 210-211. 6 E. Szyszczak, op. cit., p. 159. 7 European Commission, Vade Mecum on the Reform of the European Community's Structural Funds, 
Brussels, 1989, p. 10. 8 J. Scott, Regional Policy: An Evolutionary Perspective, in P. Graig, G. De B6rca, The Evolution of EU 
Law, Oxford University Press, 1999, p. 625-652 at 625. 9 Regulation 93/2080/EEC, OJ 1993, L 193/1, Regulation 93/3699/EC, OJ 1993ý L 346/1. 10 Regulation 94/1164/EC, OJ 1994, L 130/1. This Fund was preceded by an interim scheme, the Cohesion Financial Instrument, (Regulation 93/792/EEC, OJ 1993, L 79n4). Their main ob ects of financing have been environmental and transport infrastructure projects. The beneficiary States are Spain, Portugal, Greece and Ireland. 11 Art. 146 [ex 123 ] EC Treaty. 12 Regulation 62/25/EEC, OJ 1962, L 30/991. 13 Regulation 75/724/F-EC, OJ 1975, L 73/1. 
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These Funds (especially their financing of operations) have had an enormous 
impact on the overall European economy as well as on the national economies of the 
Member States. This thesis will focus on the activities of one Fund, the European Social 
Fund (ESF), in Greece. Both these objectives (ESF and Greece) were selected on the 
basis of interest. More specifically, unemployment is one of the biggest (if not the 
biggest) problems of the European Union. The main instrument for tackling this problem 
is the ESF and the operations it finances. Also, Greece has been regarded for quite some 
time as the "basket case7' of the European Union, in economic terms. However, during 
the last few years, Greece has made a substantial effort to join the economic and 
monetary union, using, inter alia, resources given by the Structural Funds. This effort 
has been successful. 14 Consequently, it is interesting to assess how Greece has managed 
these resources, especially those aimed at tackling unemployment in Greece, which were 
provided by the ESF. The most appropriate method for such an assessment is to examine 
the legal and institutional framework of the operations realised in Greece and financed by 
the ESF, especially the framework regarding th6 financial control of those operations' 
management. 

Given these objectives, the points of reference of the analysis are the relevant 
legislative provisions at European and national (Greek) level. These provisions include 
the general provisions on financial control, applicable to every operation financed by the 
European Union (i. e. Financial Regulation for the European Union, Public Accounting 
Code for Greece, etc); the specific provisions adopted under the regime of the 
Regulations regarding the Structural Funds and relevant national legislation; the 
provisions for combating fraud in the European Union, etc. The references made to more 
general schemes of financial control are justified insofar as these schemes are applicable 
to the resources given to Greece by the ESF. Furthermore, since all items of Community 
expenditure, including those relating to the ESF, are shown in the budget, 15 the analysis 
in all Chapters (even if reference is made only to the European Union's Budget) also 
includes the resources paid by the ESF to Greece. 

An examination of the legal aspects of this issue requires consideration of the 
applicable judicial review proceedings. Judicial review, at national and European level, 

" European Council, Presidency Conclusions, Santa Maria da Feira 19-20 June 2000, Doc 200/00, p* 8) 
Council Decision 2000/427/EC in accordance with Aricle 122(2) of the Treaty on the adoption by 
Greece of the single currency on 1 January 2001, OJ 2000, L 167/19. 15 Art. 268(l) EC Treaty. 
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has been used by many parties (especially the European Parliament and the Member 
States) not only in order to attack a particular legislative measure, but also in order to 
publicise their viewpoint concerning the correct interpretation of particular provisions of 
Community law. " This observation is notably accurate with regard to interesting issues 
such as the implementation of the EU budget and issues of education, labour, 
employment, and social policy. 17 Obviously those areas involve operations financed by 
the Structural Funds, including of course those implemented in Greece and financed by 
the ESF. Therefore, a detailed analysis of the relevant judicial proceedings, focusing on 
issues of financial management and control, is undertaken. After all, such judicial 
proceedings affect the opinion of the institutions and the persons involved, concerning 
the institutional framework within which these operations are carried out, which may 
generate pressure for institutional change. 18 

Furthermore, there is a detailed examination of the relevant institutional 
framework, i. e. the bodies responsible, at national and European level, for performing 
this financial control. Several reasons underly this "institutionalist" approach. '9 First, it 
focuses on the shaping of political, legal and economic life by the institutions. Secondly, 
it highlights the significance of rules, procedures and norms as developed within an 
institutional framework in structuring political action. Thirdly, it demostrates the 
importance of the institutions in identifying and establishing rules about "appropriate" 
actions and behaviour. Studying the institutions allows for-a better understanding of the 
progress of European Integration. Jean Monnet, the visionary architect of European 
Integration, had vast experience of working within European Institutions and therefore 
understood them better than anyone else. He summarised his experience in his memoirs: 
"Nothing is possible without men, nothing is lasting without institutions .... 7'20 

The scope of the research and the analysis is limited by several criteria. First, it 
must be noted that this thesis states the law as at 30 September 2000. 

Secondly, only those programmes or projects financed by the ESF within the 
"Structural Operatione' chapter of the EU budget are included. Programmes or projects 

16 H. Cullen, A. Charlesworth, Diplomacy by other means: The use of legal basis litigation as a political strategy by the European Parliament and Member States, CMLRev 36,1999, pp. 1243-1270 at 1245. 17 Ibid, p. 1251-1253,1254-1255,1258-1260 and 1263-1264. 18J. Scott, op. cit., p. 637. 19 B. Laffan, Becoming a "Living Institution": The Evolution of the European Court of Auditors, JCMS, Vol. 37,1999, No 2, pp. 251-268 at 253. 20 j. Monnet, Memoirs, Collins Publications, 1978, p. 304. 
12 



on education, training and employment, which are not financed through the ESF (i. e. 
those included in the "Internal Policiee' chapter of the EU budget) are not examined. 

Thirdly, the thesis mainly examines programmes or projects implemented by the 
Greek Ministry of Labour and Social Security or the Greek Manpower Employment 
Organisation. References to programmes or projects implemented by other Ministries are 
rare. 

Fourthly, as Greece received financial support from the Structural Funds only 
under Objective 1, the analysis focuses on programmes and projects implemented under 
this Objective, under the relevant Community Support Frameworks and the National 
Action Plans for Employment. Nevertheless, reference is also made to projects 
implemented under other schemes financed by the Structural Funds, such as Community 
Initiatives., Integrated Mediterranean Programmes, Third System projects, etc. 

Finally, the evaluation of the programmes' implementation is based mainly on 
qualitative, not quantitative information, since the latter is not yet available. Final reports 
regarding the implementation of the relevant Operational Programmes and Community 
Initiatives (which reports will contain quantitative information) have not yet been 
prepared. Their submission to the Commission is planned for 2001. It has also been 
estimated that the 'absorption (in terms of both commitments and payments) of the 
amounts made available to Greece through the Structural Funds for the programming 
period 1994-1999, will be completed in 2001. For the purposes of this research, the 
intermediate reports (prepared in 1997-1998) have been used, which contain mainly 
qualitative information regarding the implementation of the programmes. The 
quantitative information available is limited and is used in this thesis only when it is not 
provisional or when it offers reliable data concerning the implementation of the relevant 
projects. 

The structure of the thesis has been adapted accordingly. More specifically, 
Chapter I examines the legislative provisions establishing the Structural Funds, their 
subsequent development, the problems identified and the extent to which various reforms 
resolved these. After a very brief examination of European employment policies 
developed during the last 10 years, an analysis of the relevant measures implemented in 
Greece and financed by the ESF is undertaken in Chapter 2. Chapters 3 to 5 analyse the 
financial control system in both the European Union and Greece, focusing upon the 
procedures used to audit the measures financed by the ESF in Greece. Chapters 6 and 7 
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analyse of the judicial review procedures regarding both the management of resources 
given to Greece by the ESF and the financial control thereof This analysis includes both 
European and Greek proceedings. The final chapter examines the impact of the 
employment policies financed by the ESF on the Greek labour market. The conclusion 
includes some consideration of the present system of financial control, in view of the 
2000-2006 period of structural operations in Greece financed by the Structural Funds 
and especially the ESF. 

It is also necessary to clarify some decisions regarding the style of the 
information provided in the thesis. First, European legislative instruments adopted by the 
Council or jointly by the Council and the Parliament, are referred to simply as 
Regulations, Directives, Decisions etc while legislative instruments adopted by the 
Conunission are referred to as Commission Regulations, Conunission Decisions etc. 

Secondly, in order to reduce confusion With reference to Treaty articles 
(especially after the Maastricht and Amsterdam amendments), reference is made only to 
the numbering of the Treaties established by the Treaty of Amsterdam. However, in the 
sections where there is an historical analysis, the old numbering (before the Amsterdam 
amendments) is also used to in order to facilitate the identification of the provisions in 
question. 

Thirdly, references to currency units in this thesis are mainly in Euro (or ECU for 
amounts before 1999). However, in specific references to amounts given to Greece, 
there is a distinction between appropriations included in the budgets of programmes and 
actual payments. The former are presented in ECU or Euro while the latter are presented 
in drachmas. This distinction exists because it has not been possible to find the 
information regarding the actual payments expressed in Euro or ECU. To attempt to 
convert these amounts from drachmas to Euro would be misleading given that the 
current exchange rate between drachma and Euro, is much higher than that prevailing at 
the time of the measures' implementation. A conversion using the current exchange rate 
or even an average exchange rate for all the years of the programmes' implementation 
would lead to erroneous amounts. This has already happened during an on-the-spot audit 

21 of the European Court of Auditors in Greece in October 1997 . It was found then that 
the Greek authorities had used average annual conversion rates in order to calculate the 

21 Infonnation concerning this audit can be found in European Court of Auditors, Doc. 54/16.1.1998 including Letter of Audit No 1/1998 on the audit of the European Social Fund operations in Greece of October 1997, addressed to the Greek Court of Audit, p. 1. 
14 



amounts of the final payments for several programmes financed by the ESF under the 
first Greek Community Support Framework (1989-1993). This resulted in several 
discrepancies between the amounts included in the initial budgets and the amounts 
included in the applications for final payment. These applications had to be resubn-dtted, 
including new calculations of the amounts, using the exchange rate at the date of the 
programmes' implementation. This resulted in a very long delay in closing the accounts 
of the programmes in question. The problem of variations in the exchange rate between 
the national currency and the ECU/Euro has been acknowledged as having adverse 
effects on the monitoring and the financial control of the structural operations. 22 The 
measures are implemented in national currency but the accounts regarding the financial 
plans and the Community assistance given to these measures are drawn up in ECU/Euro. 
This is a very complex system which will hopefully be abolished after the adoption of the 
Euro as a common currency for all transactions. 

Finally, with regard to references to percentages regarding employment, 
unemployment and other relevant issues, the figures referred to are those presented by 
Eurostat and the National Statistical Service of Greece. Especially regarding 
unemployment, it must be pointed out that so far in Greece several methods have been 
used to calculate unemployment percentages. All use the Greek labour force as their 
point of reference. The first is the method currently employed by the National Statistical 
Service of Greece, using the definition of unemployment provided by the International 
Labour Office QLO) and Eurostat. This defines the "unemployed" as all persons aged 15 
and over who are a) without work, b) currently available to start work (within the next 
two weeks) and c) seeking work by taking specific steps during the previous four weeks 
(e. g. applying to employers, placing or answering newspaper advertisements, looking for 
equipment to start their own enterprise, registering at public or private employment 
exchange etc). 2' This definition excludes certain age groups which have been 
disappointed and discouraged by not finding employment, so are not interested in 
working: this is known as "latent unemployment". 24 Another definition, originally used 
by the National Statistical Service of Greece, included not only the categories mentioned 
above but also those enrolled in apprenticeship schemes, those who had participated in a 

22 European Court of Auditors, Special Report 16/1998 on the implementation of appropriations for 
structural operations for the programining period 1994-1999, OJ 1998, C 347/48 at 60. 23 See International Labour Office, Yearbook of Labour Statistics, 1994ý Geneva, p. 483. 24 See interview of Professor S. Robolis in To Vima, 11.10.1998, p. D10. 
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contest to find a job, those aged 14.5 to 15, those registered with the Greek Manpower 
Employment Organization and those waiting a reply from a private undertaking. A third 
definition of unemployment is used by the European Observatory of Employment. This is 
similar to the ILO/Eurostat definition, but also includes latent unemployment and those 
only involved in part-time employment The final definition of unemployment is used by 
the Greek Manpower Employment Organization, which considers as unemployed all 
those who are entitled to receive unemployment benefit under Greek employment 
legislation, as well as those registered as unemployed in order to be included in 

25 subsidized vocational training programmes. Inclusion in training programmes offers a 
serious motive for many unemployed persons to register as such. This method has the 
potential to present an accurate percentage of unemployment since the aforementioned 
motive urges more and more unemployed persons (usually young persons with or 
without university degrees), who otherwise would not have been included in the 
calculations, to register as unemployed. 

The result of using different definitions of unemployment is, obviously, confusion 
concerning the exact percentage of unemployment in Greece. For instance, in 1997 the 
National Statistical Service calculated, using its original method, the percentage at 
10.25%. Eurostat calculated 9.8%, the Greek Manpower Employment Organization 
10%. and the European Observatory of Employment 13.3%. Usually, such different 
percentages of unemployment are used by the government or the opposition for political 

26 purposes. In order to avoid confusion, in this thesis reference is made to the information 
provided by the National Statistical Service of Greece and Eurostat, according to the 
current calculation method. 

25 Ibid, p. D 10. 26 See Oikonomikos Tachydromos, 27.05.1999, p. 26. 
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Chapter One: The European Social Fund: A European Structural 
Instrument 

For the past 40 years, especially the two last decades, the European Social Fund 
(ESF) has been the European Union's main source of finance to help people to help 
themselves. ' The ESF is the only Structural Instrument established directly by the EC 
Treaty. This constitutional basis (primary EC legislation) is an indication of the Fund's 
importance. 2 However, the ESF did not always enjoy the same status as it does today. 

I. I. Historical Development 

1.1.1. The early years 

Although established in 1957, the ESF did not become operational until 1962.3 
Its aim, according to the original wording of Article 3 [ex. 3] point (i) EC Treaty, was 
improve employment opportunities for workers and to raise their standard of living. The 
original Article 146 [ex 123] EC Treaty established the ESF, setting it to render the 
employment of workers easier and to increase their geographical and occupational 
mobility within the Community. The ESF would cover 50% of public expenditure 
incurred for vocational retraining, resettlement allowances and aid for workers with 
reduced employment following conversion of an undertaking to other production 
(original Article 148 [ex 125]). 

The expenditure covered by the ESF (in the form of reimbursing amounts) had to 
be incurred by a Member State or body governed by public law. Thus the provisions 
excluded all private law bodies, especially non-governmental organizations (NGOs) 
involved in employment issues. However, at that time, all employment issues were 
managed by governments or public law bodies, so there could be no provision regarding 
NGOs or other private law bodies. Such bodies appeared in the 1980s and were included 
in future provisions concerning the ESF. 

1 European Commission, The European Social Fund, an overview of the programming period 1994- 
1999, March 1998, Available on line at http: //iNiNii,. europa. eu. int/comrn/dgO5/esf/en/public/oNervieiv, on 
15.10.1998. *2F. Valdds Dal-Rd, Economic and Social Cohesion and the European Social Fund, in P. Davies, A. 
Lyon-Caen, S. Sciarra, S. Simitis, (editors), European Community Labour Law: Principles and Perspectives, Clarendon Press, 1996, pp. 261-273 at 26 1. ' R. Nielsen, E. Szyszczak, The Social Dimension of the European Union, Handelshojskolens Forlag, 
Copenhagen Business School Press, 1997, p. 25. 



Secondly, the aims of the financing substantially limited the effectiveness of the 
ESF. It was clear from the original provisions of Article 148 [ex 125] EC Treaty that all 
funding on behalf of the ESF was aimed at retraining workers who lost their jobs, or who 
had to resettle. So a necessary condition for funding was that the final beneficiary had to 
be a worker. This automatically excluded people who had never worked before, 
especially young people. The fact that some people had never had an opportunity to 
work was ignored. On the other hand, the special provisions concerning workers affected 
by conversions of undertakings show that one of the major concerns of the ESF was to 
tackle all negative consequences of industrial change. 

The administration of the ESF lay with the Commission., assisted by a Committee 
composed of representatives of Member States' governments, trade unions and 
employers organizations (original Article 147 [ex 124] EC Treaty). The Council, 
however, was competent to decide the conditions under which assistance was to be given 
under the provisions of Art. 148 [ex 125], when to cease granting this assistance, and 
which new tasks could be entrusted to the ESF (original Art. 149 [ex 126] and Art. 150 
[ex 127]). This reservation of competence to the Council was a clear indication of the 
Member States' intention to maintain everything regarding assistance from ESF at an 
intergovernmental level. 

1.1.2. The first reforms in the 1970s 

It is true that during the early years of the Communities' existence there was 
limited concern about structural interventions in the field of social policy in general, and 
the focus was on the economic aspects of the common market. The lack of any 
substantive dispositions on social policy created the problem of finding a legal basis for 
structural measures regarding social policy. The European Court of Justice provided the 
solution in Defrenne H, indicating that Articles 94 [ex 100], 211 [ex 155) and 308 [ex 
235] EC Treaty were appropriate bases. 4 

Within this narrow and indirect framework of primary dispositions, the legislation 
concerning the ESF as a major instrument of social policy was limited. The main 
legislative measure was Decision 71/66/EEC5 reforming the ESF. This was later 
4 C43/75, Gabrielle Defrenne v. Soci6ld Anonyme Beige de Navigation A6rienne SABEArA, [1976] ECR 
455 at 479 para 63. 5 Oj 197131 L 28/15. 
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6 
amended by Decision 77/801/EEC. Both legislative instruments set new missions for the 
ESF. The ESF interventions aimed to ensure that that the offer and demand of labour 
was adapted to the standards of the common market. Also, the ESF could assist 
operations of the Member States aimed at solving problems arising in less developed 
regions, facilitating the adaptation of the labour force to the requirements of technical 
progress and assisting the entry or re-entry of handicapped people into economic 
activity. The legislative instruments used for the ESF's interventions were Council 
decisions. 7 The assistance granted by ESF would cover 50% (and in some cases 60% or 
more) of the expenditure incurred by public administrations, public organizations, 
organizations charged with missions of public interest, private organizations or 
equivalent entities. 

Obviously, important steps were made by these reforms. The inclusion of new 
intervention targets such as self-employed people, less developed regions or adaptation 
to the conditions of a rapidly industrialized labour market was a novelty, which 
consolidated the hitherto weak social aspect of the common market. Furthermore, bodies 
governed by private law were also recognized as potential beneficiaries of the ESFs 
assistance,, which eliminated a big disadvantage of the original provisions regarding the 
ESF. 

Within the framework established by Decision 71/66/EEC, a series of other 
legislative initiatives have been taken. Regulations 71/2396/EEC, 8 71/2397/EEC)9 
71/2398/EEC., lo were enacted in order to set out the procedural details for granting 
assistance on behalf of the ESP. Regulation 77/2893/EEC" amended Regulation 
71/2396/EEC and repealed Regulations 71/2397YEEC and 71/2398JEEC. These latter 
amendments added the following to the ESFs intervention targets: long-term structural 
unemployment and under-employment, initial training of young people following 
completion of their compulsory education, and employment facilitation for older workers 
(aged over 50). 

6 Oj 1977, L 337/8. 7 See for instance Decision 77/804/F-EC (OJ 1977, L 337/14), requiring the ESF to assist operations to 
encourage the employment of women who wanted to work for the first time or who had become 
unemployed. 1ý OJ 19711) L 28/54. 
9 OJ 19719 L 28/58. 

OJ 1971, L 249/61. 
OJ 19779 L 337/1. 
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Other legislative initiatives, within the framework of the 1971 reform, were more 
technical. Regulation 72/858/EEC, 12 as amended by Regulation 77/2994/EEC, 13 
concerned administrative and financial procedures for the ESFs operation. 

1.1.3. The situation in the early 1980s 

In 1983, the European Court of Auditors (ECA) was asked by the Council to 
review the sound financial management of all Community activities. The ECA complied 
with this request and adopted a Report presenting its findings. 14 It examined, inter alia, 
the ESF's financial management system., as established by the aforementioned 
Regulations. The ECA noted that the Commission selected national applications for 
assistance, but decisive competence belonged to the Council. It also observed that the 
Commission, attempting to respect the budgetary ceiling, was using the method of a 
"weighted reduction" in response to each Member State's requests. Since this method 
was based on national socio-econon-& data, without taking into account the real 
situations prevailing in the sectors in question, the effectiveness of the financing was 
greatly reduced. The Community nature of these interventions was accordingly reduced, 
since they were in fact national measures financed by the Community, not based upon 
any Community initiative. " 

After this report, the Council took action. Decision 83/516/EEC" redefined the 
tasks of the ESF in an attempt to make the Fund a more active and effective instrument 
to promote employment policies. Under this Decision the ESF had to finance operations 
concerning vocational training and guidance, recruitment and wage subsidies, 
resettlement and socio-vocational integration in connection with geographical mobility, 
services and technical advice concerned with job creation. The Fund's tasks were 
expanded to cover improvement of employment opportunities for: young people 
(following full-time compulsory education), long-term unemploye d people, women, 
handicapped people, migrant workers and people working in small and medium sized 

12 Oj 1972, L 101/3. 13 Oj 1977, L 337/5. 
14 European Court of Auditors, Report in response to the conclusions of the European Council of 18 June 
1983, OJ 1983, C 287/1. 15 Ibid, p. 14. 16 Oj 1983$ L 289/38. 
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enterprises. 17 ESF assistance was granted at the rate of 50% (sometimes 60%) of the 
eligible expenditure. There were also incentives for certain operations intended to have a 
more global effect in promoting employment at Community level: The Member States 
did not guarantee the successful completion of operations fully financed by the ESF, and 
75% of the appropriations made available annually for ESF assistance were allocated to 
promoting employment for young people (under 25). This encouraged Member States to 
promote such projects in order to avoid burdening their national budgets and to attract 
more financing. 

The implementation of Decision 83/516/EEC was regulated by Regulation 
83/2950/EEC" and Commission Decision 83/673/EEC. 19 These provided for: deadlines 
by which applications for financing had to be made, the application forms, the timetable 
of payments, the exact context of the assistance provided by the ESF, the conditions 
under which assistance could be suspended or reduced by the Conunission, etc. After 
these amendments, competence to decide on ESF assistance was conferred on the 
Commission. 

In 1983 the Commission submitted to the Council an overall report regarding the 
Structural Funds . 20 This report included a list of the inefficiencies spotted in the Funds" 
operations and recommended a) that greater discretion to be given to the Commission in 
the Funds' management, b) greater concentration of resources for the most severe 
problems and c) the financing of programmes rather than individual projects. This report, 
in conjunction with the aforementioned ECA's report, strongly indicated the direction 
that was to be followed from 1986 and onwards. 

1.1.4. Appraisal of the early reforms 

During the 1960s, 1970s and early 1980s, the main target of the ESF's activities, 
unemployment, was nothing like the problem it was to become. It was thought that a 

17 Small and medium sized enterprises (SM[Es) are defined in the Commission's Recommendation 
concerning the definition of SMEs, 01 1996, L 107/4, according to which three cumulative conditions 
must be met: The enterprise must a) have fewer than 250 employees, b) have either an annual turnover 
not exceeding 40 million ECU or an annual balance sheet not exceeding 27 million ECU, C) be 
considered independent. An enterprise is independent if less than 25% of the capital or the voting rights is owned by an enterprise (orjointly by several enterprises) falling outside the above definition. 18 OJ 1983, L 289/1. 19 OJ 1983, L 377/1. " European Commission, Report and proposals on the , means of increasing the effectiveness of the Community's Structural Funds, COM (1983) 501 final. 

21 



policy of support for the training and mobility of workers could largely contain it . 
21 

Economic growth was expected to solve unemployment problems, so the ESF's 
interventions with regard to social and labour market policies were limited. From 
September 1960 to December 1973 the ESF provided grants totalling about 400 million 
ECU. 22 This was a very small amount compared with the figures of subsequent decades. 
Also, the system of retrospective grants, established by the original EC Treaty 
dispositions regarding the ESF, precluded any Community influence on national labour 
market and vocational training policies. 2' 

The legislative initiatives regarding the ESF during the 1970s were in effect 
responses to problems identified during the very early period of the ESF's existence and 
operation. The main characteristics of these initiatives were the opening up of the ESF's 
assistance to the private sector, the focus on vocational training, the elimination of 
regional disparities within the Community, and the promotion of job creating activities. 
Of the resources given by the ESF during the early and tnid-1970s 90% went to 
vocational training. 24 

In the early 1980s the worsening unemployment situation among young people 
was the target of the ESF's intervention. Combating youth unemployment was of 

25 primary importance since 42% of the unemployed in the Community were under 25 . Some of the novelties introduced by the 1983 amendments were the assistance in the 
modernization of small and medium-sized enterprises and in the training of instructors 
and the placement of development experts and agents for local initiatives. 

The ESF's course during this period was unimpressive but important steps were 
made. Teething problems provided the stimulus for improvement. The main task for the 
Community's institutions during this period was to locate the disadvantages and try to 
eliminate them. The legislative initiatives were not always successful and sometimes 
created more problems than they solved, thus giving the impression of being spasmodic 
and fragmentary. The main problem regarding the ESF was the constant change of 
objectives and procedures. Expanding the areas of the Fund"s intervention was good in 
substantive terms (more people were helped by the ESF's resources) but it confused the 

2' European Commission, The European Social Fund, an overview of the programming period 1994- 
1999, op. cit, p. 4. 22 Ibid, p. 4. 231bid, p. 5. 24 Ibid, p. 6. 251bid, p. 7. 
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national authorities and all those involved in the projects. It was difficult to determine 
whether a project could actually be financed, and how. Furthermore, all those involved in 
the projects, regardless of legal status (national, regional or local authorities, public or 
private law bodies etc) were not used to handling structural operations, therefore their 
operating efficiency might have been reduced. 

1.1.5. The Single European Act and the 1988 reform of the Structural 
Funds 

In the middle 1980s, a series of events changed the Community"s image and 
created the conditions necessary for a radical and drastic change in the ESF and the 
Structural Funds sector. The accession of Spain and Portugal and the adoption of the 
Single European Act had a major impact on the Community's approach to the social 
aspect of the common market. 26 

The Single European Act included, inter alia, 27 an attempt to promote the 
Community's social cohesion alongside its economic cohesion. Art. 23 of the Single 
European Act added a new title to the EC Treaty specifically concerning economic and 
social cohesion. According to Art. 158 [ex 130a] EC Treaty the Community must aim to 
strengthen its economic and social cohesion by reducing development disparities between 
its regions. This was going to be achieved through the coordination of the. Member 
States) economic policies and the Community's financial support provided through the 
Structural Funds (Art. 159 [ex 130b]). 

These dispositions created the substantive framework for major reform of the 
Structural Funds in 1988. The ESF was regarded as a major Community instrument for 
strengthening social cohesion within the common market. The Single European Act did 
not amend the dispositions of the EC Treaty regarding the ESF, leaving the relevant 
initiative to the Community institutions. The procedural framework of the Structural 
Funds' reform was provided for by Art. 161 [ex 130d] EC Treaty. 

The 1988 reform significantly changed everything about the Funds' organization 
and operation. They aimed to strengthen the Community's economic and social 
cohesion. This aim had three aspects: political, financial and legal. Politically, the 

26 European Commission, Vade Mecum on the Reform of the European Community's Structural Funds, 
Brussels, 1989, p. 9. 
27 For more details see E. Szyszczak, EC Labour Law, Longman Publications, 2000, p. 9-12. 

23 



principle of solidarity among the Member States and the purpose of the common market 
required a reduction of the differences in the level of development between the various 
regions . 

2' Financially, there was not only a need for assistance to the underdeveloped 
regions, but also a need to assure better financial management of the Community's 
resources which are a direct burden on European citizenS. 29Legally, the basis was Art. 
161 [ex 130d] EC Treaty, as amended by the Single European Act, which provided for 
an amendment of the Funds' structure and operational ruleS. 30 In 1987 the Commission 

31 
submitted its relevant opinion (based on this provision) to the Council. 

Three main reasons made the Structural Funds' reform imperative. 32 First, there 
was a general and increasing doubt that the Funds' resources were being used as 
effectively as possible. Second, the enlargement of the Community (with the accession of 
Spain and Portugal) increased the extent and diversity of structural problems facing the 
Community. Third, the Funds had to be capable of functioning effectively because the 
underlying policies were essential to the successful achievement of the large market. 

The reform was effected by several Council Regulations. Regulation 
88/2052ABEC33 provided the general terms of the Funds' reform, including setting new 
objectives and tasks, new operating procedures, general financial analysis of the 
assistance granted by the Funds, etc. Regulation 88/4253/EEC34 provided details of the 
coordination of the Funds' activities between themselves as well as between them and 
the European Investment Bank and other existing financial instruments. There were also 
specific Regulations adopted for each of the Structural Funds. Regulation 88/4255/EEC 
provided the specific details for the implementation of Regulation 88/2052/EEC 
concerning the ESF. 35 

For systematic reasons,, the substantive content of this reform will be presented 
along with analysis of the current provisions regarding the Structural Funds. It suffices to 

28 European Commission, Vade Mecum on the Reform..., op. cit., p. 11. 29 lbid, p. 11. 30 Ibid, p. 11-12. 31 European Commission, Reform of the Structural Funds: 1) Commission Communication, 2) 
Comprehensive Proposal pursuant to Art. 130d of the EEC Treaty, COM (87) 376 final, OJ 1987, C 
245/3. 32 Ph. Lowe, The Reform of the Community's Structural Funds, CNILRev. 25,1988, p. 503-521 at 509. 33 Oj 1988, L 185/9. 34 Oj 1988, L 374/1. 
35 Oj 1988., L 374/21. The Regulations regarding the EAGGF-Guidance Section and the ERDF were Regulation 88/4256/EEC (OJ 1988, L 374/25) and Regulation 88/4254/EEC (OJ 1988, L 374/15) 
respectively. 
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say at this stage that the 1988 reform was based on five principles, which were reflected 
by the Regulations' dispositions. " These were: 

the establishment of five priority Objectives for the Funds' activities; 
- the establishment of the principle of Partnership between the Commission and the 

national authorities regarding the planning and implementation of structural 
measures; 

- the integration of Community Structural action with national economic polices; 
- better financial management of the Structural Funds; 
- the simplification, monitoring, flexibility of Community Structural action. 

1.1.6. The Treaty of Maastricht and the 1993 reform of the Structural 
Funds 

The amendments made by the Treaty of Maastricht (EU Treaty) in 1992 to the 
EC Treaty's dispositions regarding the ESF attempted to adjust the context of these 
dispositions to take account of the 1988 reform. So, according to the current wording of 
Art. 146 [ex 123], the aim of the ESF is not only to render workers' employment easier 
and increase their geographical and occupational mobility, but also to promote 
vocational training and retraining in order to facilitate the workers' adaptation to changes 
in production systems caused by the industrialization of several sectors of the economy. 
These amendments aimed to make the ESF more effective in tackling the increasing 
unemployment in the Community. 

Art. 148 [ex 125] was also amended. From 1992, the decisions concerning the 
ESF would be adopted by the Council, acting in accordance with the procedure referred 
to in Article 252 [ex 189c]. This is the so called "Cooperation Procedure", which aimed 
to give the European Parliament a stronger role in the Community's legislative 
procedure. 37 

The 1993 reform of the Structural Funds was based on a Protocol on Economic 
and Social Cohesion (Protocol No 15) annexed to the EU Treaty. According to this 
document, the Member States wanted greater flexibility in the arrangements for 
allocations from the Structural Funds in order to meet specific needs not covered by the 

36 European Commission, Vade Mecurn.... op. cit., p. 13. 37 KI. -D. Borchardt, The ABC of Community Law, Office for Official Publications of the European Communities, 1994, p. 45. 
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structural Objectives. They also approved the modulation of the Community's 
participation in the context of Structural Funds' programmes and projects, with a view to 
avoiding excessive increases in budgetary expenditure in the less prosperous Member 
States. It has been said, however, that this Protocol is not covered by Art. 311 [ex 239] 
EC Treaty, which states that the protocols to the EC Treaty form an integral part thereof 
but does not refer to protocols annexed to the EU Treaty. 3' Therefore Protocol No 15 of 
the EU Treaty is merely an important political declaration, having no supplementing, 

31 amending or modifying effects on the EU Treaty. 
Subsequently, the 1988 Regulations were amended . 

40 Regulation 88/2052/EEC 
was amended by Regulation 93/2081/EEC. 41 Regulation 88/4253/EEC was amended by 
Regulation 93/2082/EEC42 and Regulation 88/4255/EEC, which contained provisions 
specifically concerning the ESF with regard to the 1988 reform, was also amended by 
Regulation 93/2084/EEC. 43 The new Regulations maintained the five principles of the 
1988 reform by adding a new structural Objective and improving the management 
procedures of the structural operations. Again, for systematic reasons, their provisions 
will be presented during the analysis of the current provisions regarding the Structural 
Funds. 

1.1.7. Appraisal of the 1988 and 1993 reforms 

These reforms were an ambitious attempt to make the Structural interventions of 
the Community more effective. The European Court of Auditors has pointed out that 
they enabled the Commission to secure more appropriations and support more structural 
measures with the same human resources. 44 According to the Commission, from period 
1989 to 1993, the total expenditure regarding Structural measures amounted to 71,511.1 

38 T. Frazer, The New Structural Funds, State Aids and Interventions on the Single Market, (1995) 20 
E. L. Rev., p. 3-19 at 14-15. 39 Ibid, p. 15. 40 The 1993 amendments changed the contents of the 1988 Regulations but not their numbering and 
titles. So. according to the practice followed after 1993, reference was again made to the 1988 
Regulations, meaning, however, the amended versions. 41 OJ 19932 L 193/5. 42 Oj 1993, L 193/20. 43 Oj 19932 L 193/39. 44 European Court of Auditors, Sound Financial Management in the European Union Budget, 
Luxembourg 1997, p. 43, European Court of Auditors, Annual Report for the Financial Year 1990, OJ 
1991ý C 324/1 at 98-105. 
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the breakdown) 

Structural Exp*nditure 1969.1"3 In mR. ECU 
Wv. o k 

* Total E); mWiture 
*ISF Expaxisture 

If this figure is compared with the 9.796 2 mil ECI I given by the ESF for the period 
1994-1997. " an incream of about I Ofte is obvious It has been noted"' that the ESF has 
benefited ftom the especially sharp focus on human resources priorities arising from the 
adoption of the Community Charter of Fundamental Social Rights in 1999 " Art 15 of 
the Charter provides for workers to have access to vocational training and to benefit 
therefrom throughout their working lives 1111r. (-harter is not legally binding but a rather 
symbolic dodatation Nevenhelm. it influenced the interpretation of Community's 
legislative &as" concerning social policy 

With regard to the 1993 reform. this focused mainly on procedural issues rather 
than substantive onn The revised Regulations, were considemd to have three 
obiwives" FirK, they aimed to "eve more transparency by involving the social 
partrAn more doselv in the operations. thereby improving the parinendýp principle. and 
by usins additionality to evaluate the effectiveness of the structural operations Second. 
to establish ompla and more flexible procedures Purd. to allow for more nijorous 

Sm the Collmliumm's M-Amue And c%pcodolum accounts cit in 11 imp, ma Court of Auditors. Sound 
Ftamcw op cu .p42 So Itumpow ca"Mmom. vadc maxan . op cit. p 46 

J Kc"w- U0000nuc Slid Social ('01100011-11K rody mod ithood. UPI 0"4/1). p 1-17 id 16 'a com (1989)4 71 fiew 
40 P Cn&W G De RWM EU Law. TeM, Cam and Mmouk. Oxford Univasity Prom. 19". p 112. D SWOOM l1w F-calwasks of the Commaii Maikee. Penguin Books PublkMiom. 1"S. p 116-1111. X 

G Anulsks. Ilia inqAernantsibon of the Conununity (Imaw a( F RISW us 0010M. IiAmlc Re%im of liuman Riabla. lmw 1/1"9. pp 4-71, 10 J Kamm ap cit. p. 26. TFi am. op cit. p, 5 
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financial control in light of the additional resources involved. Also, the 1993 Regulations 
demonstrated a preference for subsidiarity, by making national and regional authorities 
more active in administrating the operations financed by the Structural Funds and 
sometimes in allocating the relevant resources. " The substantive alterations were limited 
to the introduction of a new Objective and the corresponding adjustment of procedures. 
Also, there was an increase of more than 100% in the ESF allocations (see chart): " 
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10000 

0 

Comparison of ESF Allocations in mil. ECU 

1989-1993 1994-1999 

M ESF Allocabons] 

Consequently, the needs for more effective monitoring and more precise financial control 
were also increased. The detailed dispositions regarding all the procedures of monitoring 
and control of measures funded by the ESF are presented and analyzed in subsequent 
Chapters. 

1.2. Current Provisions regarding the European Social Fund 

1.2.1. The Treaty of Amsterdam 

During the 1996 Intergovernmental Conference, preceding the Treaty of 
Amsterdam of 1997, one of the most popular objectives was to simplify and clarify the 
Union's ways of producing legislation. " One of the solutions adopted was largely to 
abolish the Cooperation procedure, maintaining it only for certain aspects of Economic 
and Monetary Union. 54Art. 148 was again amended and now refers to the so called Co- 
decision procedure established in Art. 25 1. A schematic presentation of this procedure 
can be found in Annex 1. The Co-decision procedure, as established by the EU Treaty, 

51 T. Frazer, op. cit., p. 5. 
" European Commission, The European Social Fund, an overview of the programming period 1994- 
1999, op. cit., p. 20. 53 A. Duff (Ed. ), The Treaty of Amsterdam, Federal Trust, Sweet & Maxwell, 1997, p. 142. 54 lbid, p. 142. 
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was very complicated. The Amsterdam Treaty modified Art. 251 EC Treaty in order to 
simplify it by abolishing some proceedings (see Annex 1). 

The choice of the Co-decision procedure must be examined in a broader context. 
it has always been considered necessary to create a legal basis in the Treaty, allowing the 
adoption of programmes regarding social and employment policy by majority vote in the 
Council. 55 The previous regime, and most pre-Maastricht provisions, used as base for 
such programmes (e. g. Art. 308), required unanimity within of the Council. The 
Commission's position in introducing measures in these areas was therefore precarious. 
The Council could withdraw its support at any time by not"reaching a unanimous 
decision. 56 Now, most Treaty provisions on social policy and employment issues require 
qualified majority voting in the Council, or the Co-decision procedure which also 
involves such voting (see Articles 128,129,137,139,141,150). An interesting 
exception exists in Art. 137(3), according to which unanimity is required in certain cases, 
such as cases regarding financial contributions to promote employment and job-creation. 
Such wording would certainly cover operations financed by the ESF, but in that 
disposition there is a clause which states that the unanimity exception applies "without 
prejudice to the provisions relating to the Social Fund". Consequently, decisions 
regarding programmes financed by the ESF are adopted using the Co-decision procedure 
and simply require qualified majority voting. 

The Co-decision procedure is complicated enough to have both positive and 
negative aspects. It is regarded as a step in the right direction, especially with regard to 
reinforcing the Parliament and reducing the democratic deficit in the Union. 57 All three 
major Community legislative institutions are involved in the procedure leading to a 
regulation, directive or decision concerning the ESF. The combination of their ideas is 
always useful, especially concerning delicate issues such as promoting employment, 
tackling unemployment, financing from the ESF etc. The more people are involved, the 
more aspects of the issue are likely to be covered by the legislative instrument in 
question. However, a structural instrument like the ESF needs speed and flexibility not 
only with regard to its operation and interventions, but also with regard to the 

55 See T. Hervey, Case note on the case C-106/96, United Kingdom v. Commission of the European 
Communities (re Poverty 4), [19981 ECR 1-2729, CNILRev 36,1999, pp. 1079-1090 at 1088-1089. 56 T. Hervey, Case note...., op. cit. p. 1088. 57 A. Duff, op. cit., p. 150. 
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production of its governing rules. The existing procedure may last for many months. " 
The ESF sometimes deals with issues requiring immediate legislative measures 
(expansion of aims, means of intervention, etc. ). In these cases the delay that might be 
caused by the length of the Co-decision procedure could create problems that subsequent 
ESF intervention will not be able to solve. The trade-off in the use of the Co-decision 
procedure for ESF-related legislation is dangerous. A possible solution would be to 
reduce the time given to the institutions in order to produce the necessary proposals, 
reports, resolutions, common positions, decisions, etc, especially when the legislative 
measure in question concerns the ESF. 

1.2.2. The 1999 Regulations regarding the Structural Funds 

Given the prospect of the European Union's enlargement in the 21"t century, in 
1997 the Commission presented its "Agenda 2000". 59 This contained proposals for the 
reform of the European Union's policies. Two factors called for reform. The first was the 
enlargement of the European Union to the East and the second was the consolidation of 
developments within the Union, namely the realization of Economic and Monetary Union 
and the new provisions of the Treaty of Amsterdam. In Agenda 2000, the Commission 
outlined new objectives for the Union's policies, including: increasing competitiveness of 
European enterprises, the modernization of employment systems, a high quality of life, a 
cohesive society based on solidarity, a sound environment, freedom, security and justice. 
It is obvious from these objectives that economic and social cohesion remain a political 
priority. The Commission identified the need to address the unequal abilities of the 
regions of the Union to generate sustainable development and their difficulties in 
adapting to new labour market conditions, which require a more forward-looking 
adaptation of the skills of working men and women. In the Commission's opinion, the 
Structural Funds should aim to foster competitive development and sustainable and job- 
creating growth throughout the Union and the promotion of a skilled, trained and 
adaptable workforce. 

" During the latest reform of the Structural Funds (1998-1999) the Commission submitted its initial 
proposals in March 1998, but the new regulations were only adopted in June 1999. '9 European Commission, Agenda 2000: For a Stronger and Wider Union, Doc 97/6, Strasbourg, 15 July 
1997. 
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Given this political background, the Commission, using the legislative framework 
provided by Articles - 161 and 162, introduced its proposals for the reform of the 
Structural Funds in order to meet these goalS. 60 These proposals aimed to affect the 
Funds' three main areas of assistance: infrastructure, development of human resources, 
and support for the productive sector. In the short term, assistance will stimulate demand 
for goods and services. In the long term, it will improve the links connecting human and 
physical resources with the productive environment and the operation of the labour 
market. 61 

The European Parliament examined these proposals carefully and expressed its 
views in a series of reports and resolutions, 62 reference to which will be made alongside 
the analysis of the new Regulations. 

The European Council examined the Agenda 2000 during a summit in Berlin in 
March 1999, and adopted several conclusions which were incorporated in the new 
Regulations on the Structural Funds (new definitions, Objectives, financial breakdown 
etc). OA new financial perspective was established, covering the period 2000-2006. 
According to this, the overall amount for structural operations within the EU should 
total 213 billion Euros. This was deemed sufficient to enable the Union to maintain the 
present average aid intensity levels, thereby consolidating previous efforts. 64 For the 
Structural Funds, there should be 195 billion Euro. Tables showing the annual 
breakdown of allocations for structural operations for the period 2000-2006 are in 
Annex 111. 

In order to simplify the legislation regarding the Structural Funds, the 
Commission proposed to amalgamate the two general regulations, to keep the separate 
regulations for each Fund and to introduce a clear distinction between the single general 
regulation and the regulation for each Fund . 65 This was, accepted. Regulation 
99/1260/EC now lays down general provisions concerning the Structural Funds. 66 
Regulation 99/1783/EC concerns the European Regional Development Fund, 67 

60 European Commission, Reform of the Structural Funds, COM(1998)131 final. 
61 Ibid, p. 6-7. 

tzi akis, 62 See European Parliament, Doc A4-0380/98-Kellett-Bowman, Doc A4-0391/98-McCarthy, Ha d 
Doc A4-0393/98-Varela Suanzes-Carpegna, Doc A4-0395/98-Collins, Doc A4-0398/98-J6ns. 
63 European Council, Presidency Conclusions, Berlin 24-25 March 1999, Doc 100/99. 64 Ibid, p. 10. 65European Commission, Reform of the Structural Funds, op. cit., p. 13. 66 Oj 1999, L 161/1. 67 OJ 1999, L 213/1. 
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Regulation 99/1784/EC concerns the European Social Fund 68Regulation 99/1263/EC 
concerns the Financial Instrument for Fisheries Guidance, 69 Regulation 99/1257/EC 
concerns support for rural development from the European Agricultural Guidance and 
Guarantee Fund, 70 and Regulation 99/1264/]EC has amended Regulation 94/1164/EC 
establishing a Cohesion Fund. 71 

1.2.3. Regulation 99/1260/EC 

This Regulation defines the Funds' general principles. The main principles 
introduced by previous Regulations, have been maintained, with some amendments. It 
must be noted that, for the first time, Art. 9 of the Regulation defines the key words and 
concepts used within the framework of the Structural Funds, such as Community 
Support Framework, development plan, operational programme, single programming 
document, global grant, managing authority, paying authority, final beneficiaries, etc. 72 

1.2.3.1. Structural Obiectivlo v e.. 

The 1988 and 1993 Regulations provided for five Objectives (Art. 1 Council Reg. 
88/2052/EEC): 

0 bi. ective 1: to promote the development and structural adjustment of the regions 
whose development lags behind (Art. 8 of Regulation 88/2052/EEC specified that 
these would be regions whose per capita GDP, for the last three years, had been less 
than 75% of the Community average-that included inter alia the whole of Greece); 
Objective 2: to convert the regions, frontier regions or parts of regions (including 
employment areas and urban communities) seriously affected by industrial decline; 73 

68 Oj 1999 tL 213/5. 69 Oj 1999, L 161/54. 70 OJ 1999, L 160/80. 71 OJ 1999, L 161/57. 
72 Under the previous regime (1988 and 1993 Regulations), such definitions were provided by 
subsequent decisions of the Commission. See for instance Commission Decision 97/326/EC modifying 
the decisions approving the Community Support Framework, the single programming documents and 
the Community initiative programmes in respect of Greece, OJ 1997, L 146/19, which provided the 
definitions of final beneficiaries and eligible expenditure. 73 Art. 9 of Regulation 88/2052/EEC set the criteria about declining industrial areas. Using these criteria 
the Commission drew up a list of declining industrial territories, presented in Commission Decision 
94/169/EC (OJ 19941, L 81/1) and subsequently amended repeatedly. See Commission Decision 
95/47/EC (OJ 1995, L 51/17), Commission Decision 95/189/EC (OJ 1995, L 123/18, Commission 
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e Obiective 3: to combat long term unemployment; 
* Objective 4: to facilitate the occupational integration of young people; 
e Objective 5: to reform the common agricultural policy by a) speeding up the 

adjustment of agricultural structures and b) promoting the development of rural 
areas. 

In 1993 the original definitions of Objectives 3 and 4 were amalgamated. A new 
Objective 4 was introduced and Objective 5 was amended. The new Ob ectives were: j 
e Objective 3: to combat long term unemployment and to facilitate the integration into 

working life of young people and of persons exposed to exclusion from the labour 
market; 
Objective 4: to facilitate the adaptation of workers of either sex to industrial changes 
and to changes in production systems; 
Objective 5: to promote rural development by a) speeding up the adjustment of 
agricultural structures in the framework of the reform of the common agricultural 
policy and b) facilitating the development and structural adjustment of rural areas. 74 

The Act of Accession for Austria, Finland and Sweden in 1995 added a sixth Objective: 
e Objective 6: to promote the development of regions with an extremely low 

population density. 
In 1999, these Objectives were reduced to three, in order to increase the visibility 

and effectiveness of the Structural FundS. 7' According to Articles 1-5 of Regulation 
99/1260/EC the three new Objectives are: 

Objective I. promoting the development and structural adjustment of regions whose 
development is lagging behind (the regions covered by this Objective must 
correspond to level H of the NUTS76 and their per capita GDP is less than 75% of 
the Commumty average). 

Decision 96/472/EC (OJ 1996, L 193/54), Commission Decision 96/634/EC (OJ 1996, L 284/19), 
Commission Decision 97/237/EC (Oj 1997, L 94/20), Commission Decision 97/349/EC (OJ 1997, L 
148/29), Commission Decision 97/352/EC (OJ 1997, L 151/39). 74 ArL 11a of Regulation 88/2052/EEC, added by Regulation 93/2081/EEC, presented a list of criteria 
that would enable rural areas to be eligible for funding under Objective 5b. In Commission Decision 
94/197/EC (OJ 1994, L 96/1) there is a list of rural areas, prepared by the Commission and based on 
these criteria. " European Commission, Reform of the Structural Funds, op. cit., p. 14. 76 NUTS is the acronym for Nomenclature of Territorial Units for Statistics. For the purposes of the 
Structural Funds (and other Community operations) the territories of the Member States are divided into 
three interrelated levels of regions, defined according to the NUTS. NUTS I includes 77 regions of the Community, NUTS II includes 206 basic administrative peripheries and NUTS III includes 1031 sub- divisions of the peripheries of the NUTS II level. The criteria for these divisions are mostly normative 
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e Objective 2: supporting the econon& and social conversion of areas facing 
structural difficultieS77 (in particular areas undergoing socio-economic change in the 
industrial and service sectors, declining rural areas, urban areas in difficulty and 
depressed areas depended on fisheries). 

e Obiective 3: Supporting the adaptation and modernization of policies and systems of 
education, training and employment. 

The new Objective I includes regions covered by the previous Objectives 1,5a, and 6, 
the new Objective 2 brings together the previous Objectives 2 and 5b and the new 
Objective 3 includes measures covered by the previous Objectives 3 and 4.78 Obviously, 
the first two Objectives are regional-based while the third is horizontal, meaning that it 
provides a policy frame of reference for all measures promoting human resources in a 
national territory without prejudice to the specific features of each region . 

79The ESF will 
contribute to the attainment of all three Objectives (Art. 2). It must be noted that if an 
area is covered by any one Objective, it cannot receive assistance under the other two 
Objectives. 

A novelty introduced by this new Regulation concerns the breakdown of 
budgetary resources between Objectives according to Art. 7(2) (see table): 

Structural Objectives Amounts (billion Euros) % 
Objective 1 135.9 69.7 
Objective 2 22.5 11.5 

rix -0 ObJ ectiN .1 24.05 12.3 

but analytical criteria are also used. The normative criteria include the administrative allocation of tasks 
to the territorial communities according to national political will and legislation (ie the institutional 
divisions currently in force in the Member States), the size of population necessary to carry out these 
tasks efficiently, and historical/cultural factors. The analytical criteria include geographical elements (e. g. altitude or type of soil) as well as socio-economic elements (e. g. homogeneity, complementarity or 
polarity of regional economies). For more details see European Commission, Regions: Nomenclature of Territorial Units for Statistics, Office for Official Publications of the European Communities, 1995. 77 Art. 4 of Regulation 99/1260/EC contains a very detailed account of the method used in order to 
establish the areas eligible for assistance under Objective 2. This method, entailing the use of NUTS as 
well as other social and economic criteria, is very complicated and its analysis is beyond the scope of this 
thesis. For an indicative implementation of this method see Commission Decision 99/503/EC 
establishing a population ceiling for each Member State under Objective 2 of the Structural Funds for 
the period 2000 to 2006, OJ 1999, L 194/58. 78 European Commission, Comparative Analysis of the Reform of the Structural Funds 2000-2006, June 
1999, p. 5. 79 European Commission, Reform of the Structural Funds, op. cit., p. 14. 
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Such a breakdown did not exist under the previous Regulations. This breakdown aims to 
concentrate resources on Objective I regions, something that the Parliament has also 
accepted. " Art. 7 also includes the criteria according to which assistance will be 
allocated to each Member State. For Objectives 1 and 2 these are the eligible population, 
regional and national prosperity, and the severity of structural problems, especially 
unemployment. For Objective 3 the criteria are the eligible population, the employment 
situation, and the severity of problems like social exclusion, education and training levels, 
participation of women in the labour market etc. 

Article 6 notably provides that the regions covered by Objective 1 under the 
regime of the previous Regulations shall continue to receive support from the Funds on a 
transitional basis, until 2005. This transitional support was also endorsed by the 
European Parliament, to cushion the blow for those regions not covered by the new 
Objectives. " 

1.2.3.2. Partnership 

ID u ,,,: -, g lation 88/2052/EEC defined partnership in Art. 4(l) as 

ember State concerned .... Close consultations between the Commission, the Mi 
and the competent authorities designated by the latter at national, regional, local, or other level, -with each party acting as a partner in pursuit of a common 
goal. Yhe partnership shall cover the preparation, financing, monitoring and 
assessment of operations. " 

At the core of the partnership concept lay the principle of subsidiarity. Based on 
this, the Commission thought that Community structural activities had to complement 
corresponding national operations. 82 Decentralizing Community structural action was 
another aim pursued through the partnership principle, since it would help adjusting this 
action to best fit the "on-the-spot reality", with regard to evaluating needs and to 
implementing operations. 83 It was true that the central Community administrative 
institutions and bodies, chiefly the Commission, could not know the precise problems 
faced in the various regions of the Member States. Neither could the Commission be 

go European Parliament, Doc. A4-0391/98-McCarthy, Hatzidakis. g' Ibid. 82 European Commission, Vade Mecum..., op. cit., p. 15. 83 Ibid, p. 16. 
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familiar with the legislation or the practices adopted in each Member State regarding the 
implementation of structural operations. So allowing the Member States to participate in 
the preparation and implementation of structural policies would make those policies 
more effective in terms of meeting needs, and more assessable in terms of 
implementation. 

In general, the principles of partnership and subsidiarity have influenced the very 
nature of the Union's financing operations. These aimed to go beyond the usual extent of 
the corresponding operations of other international organizations (World Bank, 
International Monetary Funds, etc) by affecting individuals and groups within the 
Member States directly, without intervention by national administrators. However, after 
the establishment of these principles the practical management of the Union's structural 
resources was devolved to national, and sometimes regional, levels. 84 

Art. 8 of Regulation 99/1260/EC provides for the principle of partnership. The 
basic concept of this principle remains the same, but the new provisions seek a clearer 
division of responsibilities between the Member States and the Commission. The 
partnership should be deeper and broader. Deepening the partnership means that the 
partners should be involved throughout the process of financing from the Funds: from 
the design of strategies to the ex post evaluation of assistance. " Broadening the 
partnership means that other authorities should be involved, especially local and regional 
authorities, as well as bodies operating at local level (i. e. the social partners, local 

86 voluntary associations, non-governmental bodies, etc). 
These aims are reflected in the wording of Art. 8. All the aforementioned 

authorities and bodies are to be included in the partnership. The Member States must 
create a wide and effective association of all the relevant bodies, considering of course 
the respective institutional, legal and financial powers of each. The partnership will 
continue to cover the preparation, financing, monitoring and evaluation of the use of 
structural assistance. 

The principle of subsidiarity, substantively linked with the principle of 
partnership, is also considered. The implementation of assistance shall be the 
responsibility of the Member States, at the appropriate territorial level, without prejudice 

84 T. Hervey, European Social Law and Policy, Longman Publications, 1998, p. 39. 85 European Commission, Reform of the Structural Funds, op. cit., p. 9 86 Ibid, p. 10. 
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to the powers of the Commission with regard to the implementation of the Union's 
budget according to Art. 274 EC Treaty (Art. 8(3)). 

This provision creates a very complicated framework of cooperation. The 
87 Conunission itself has recognized that its own political responsibility has two aspects. 

First, it must realize the objectives of economic and social cohesion, included in Art. 158 
EC Treaty. Second, it has the general and exclusive power to implement the Union's 
budget under Art. 274 EC Treaty. These two responsibilities can be linked only through 
strategic programming, respect for the Communities' priorities and verification of results 
through monitoring, evaluation and financial control. The Commission acknowledges 
that on these points there can be no discussion about joint management with the Member 
States. 88 The Commission therefore retains all decisive powers regarding planning and 
approving structural assistance and the other partners may only be consulted. The 
Member States must implement the Commission's decisions. The Commission will then 
verify the results of the measures through evaluation and financial control. The 
evaluation and financial control, however, cannot be performed by the Commission 
alone, mainly because it lacks the necessary human resources. The Member States will be 
asked to assist and the Commission will supervise their activities. Such a complicated 
framework can create many problems, despite the experience of the previous 
Regulations. In such complicated schemes, irregularities and fraud tend to appear. 

. The European Parliament approved the reform of the partnership principle, 
requesting more involvement of the local authorities in the decision making process and 
close coordination between the competent bodies. " It also expressed concern about the 
growing number of irregularities in the use of the Funds. 90 

1.2.3.3. Integration of Communi _ Structural action with national policies 

This was to be achieved within the framework originally laid down by Regulation 
88/4253/EEC regarding the coordination of the various activities of the Structural Funds, 
the European Investment Bank and other financial instruments. A new mechanism 
regarding the implementation of structural operations was established. This included the 

87 Ibid, p. 10. "' Ibid, p. 10. 89 European Parliament, Doc. A4-0391/98-McCarthy, Hatzidakis. 90 European Parliament, Doc. A4-0380/98-Kellett-Bowinan. 
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setting of criteria to determine priorities for structural action, such as the seriousness of 
the problems to be tackled, the financial capacity of the Member State concerned, and 
the importance of the action at Community and regional level (Art. 13 of Regulation 
88/2052/EEC). 

The main instruments of coordination during implementation were the 
Community Support Frameworks (CSFs). These involved four operational phases: 9' 
- Preparation and submission of multiannual plans by the Member States or the 
competent authorities at a national, regional or local level-, 92 
- Commission approval for these plans and the priorities therein (this leads to the 
adoption of the CSFs); 
- Implementation of the CSFs via the appropriate forms of intervention; 
- Monitoring and evaluation of the CSFs' implementation. 

The CSFs contained operational programmes which a) involved financing by 
more than one structural instrument, b) contained mutually reinforcing measures and c) 
provided for appropriate administrative structures at national, regional and local level in 
the interests of the programme's integrated implementation. 

These means for achieving integration of structural action with national policies, 
have been maintained under Regulation 99/1260/EC. They will be discussed further 
below. 

1.2.3.4. Better Linancial manggement ot the Structural Funds 

The main points of this principle also remain unchanged. The means for better 
management are still multiannual financial progranuning, increased transparency, 93 
additionality of the Community resources with regard to the other public contributions, 

91 European Commission, Vade Mecum..., op. cit., p. 27. 92 These plans had to be drawn up at the geographical level deemed to be most appropriate. Analyzing 
regional socio-economic problems requires a definition of the regions which includes, as clearly as 
possible, the problems encountered at Community level. NUTS is used for these purposes. See European 
Commission, Vade Mecurn.... op. cit, p. 29. 93 With regard to transparency, Art. 46 of Regulation 99/1260/EC requires information to be provided 
and publicity concerning the activities financed by the Structural Funds. For this purpose Commission 
Regulation 2000/1159/EC (OJ 2000, L130/30) includes detailed provisions about the duty of the 
managing authorities, the Monitoring Committees and any other body involved to inform any potential 
or final beneficiaries, as well as the general public, about the assistance offered by the European Union 
and the role played by the Union and the Member States in structural operations. 
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avoiding overlapping of assistance provided by the Funds, financial discipline, and ex 
ante and expost systematic evaluation. 

The concept of management by programmes instead of individual projects was 
introduced in 1988. It has been seen as a means of enhancing the compatibility of 
Community mechanisms with the principle of subsidiarity: the Commission maintains a 
strategic role through its competence to dispose of resources, while responsibility for 
implementation of the operations is decentralised towards the Member States. 9' 
However, there are fundamental variations between Member States in their use of this 
type of management. Some initiate new measures to be carried out while the programme 
is implemented and others incorporate existing investment into the programme. 95 These 
approaches have different consequences. In the first, the programmes' implementation 
deadlines are longer. The second enables Community financing to be used more quickly. 
The impact of the programmes is also affected. In the case of project incorporation, this 
is more indirect. 96 

Aft. 10 of Regulation 99/1260/EC includes provisions about the coordination of 
structural activities. This coordination will be effected through various measures 
(Community Support Frameworks, Operational Programmes, Single Programming 
Documents), and monitoring and evaluation of structural assistance, as well as the 
relevant Guidelines of the Commission. The Conunission issued a Communication 
providing broad indicative guidelines in order to help national authorities to draw up the 
plans they must submit in order to receive structural assistance. 9' This draws attention to 
the five areas of ESF activity according to Regulation 99/1784/EC (see below). It also 
advocates measures having an indirect effect on labour markets, e. g. developing more 
competitive enterprises, providing business support services, and supporting local and 
urban development. 

It is interesting to focus on additionality. This was introduced officially in 1993 
although it was implied by the 1988 Regulations. The Commission and the Member 
States should ensure that the increase in appropriations for the Structural Funds had a 
genuine additional economic impact in the regions concerned and resulted in at least an 

94 j. Scott, Regional Policy: An Evolutionary Perspective, in P. Graig, G. De Burca, The Evolution of EU 
Law, Oxford University Press, 1999, p. 625-652 at 632. 95 European Court of Auditors, Annual Report for the Financial Year 1998, OJ 1999, C 349, para 3.49. 96 Ibid, para 3.50. 9' European Commission, Communication on the Structural Funds and their Coordination with the Cohesion Fund: Guidelines for programmes in the period 2000-2006, COM(1999) 344 final. 
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equivalent increase in the total volume of official or similar (Community and national) 
structural aid in the Member State concerned. This meant that the assistance granted by 
the Structural Funds would be additional to the public expenditure of the Member States 
in their structural operations. In order to achieve a genuine economic impact, the 
appropriations allocated by the Structural Funds to the Member States were not to 
replace public expenditure on structural measures undertaken by the Member States 
within the framework of their own budget. For this reason the Member States were to 
maintain their national structural expenditure at least at the same level as in the previous 
programming period. Naturally, macro-econotnic circumstances, other economic 
developments (i. e. privatizations), and the business cycles in the national economy had to 
be taken into account. By requiring the Member States to keep their structural 
expenditure stable, the Community was able to assess the real effect of its own structural 
expenditure and consequently to locate sectors where more structural action needed to 
be taken on its behalf 

Art. 11 of Regulation 99/1260/EC maintains the basic concepts of the previous 
Regulations regarding additionality. It also establishes three methods for verifying 
additionality: ex-ante verification, mid-term verification (this may lead to revision of the 
levels set by the Commission and the Member State) and expost verification. An element 
of negotiation between the Member State concerned and the Commission is introduced 
into the ex ante verification, regarding the level of public expenditure to be achieved as a 
frame of reference for the whole programming period. Also, during subsequent 
verifications, it is possible to revise the initial levels set but only if developments affecting 
public revenue differ significantly from estimates made during the ex ante verification. 9' 

1.2.3.5. Simp Umcation.. Moniforft Flexibilioý of Communio! Structural action 

The 1999 reform aimed to simplify the action of the Structural Funds. It is now 
estimated that this will be achieved through the concentration of structural assistance. 
The new Objectives are a very important step in this direction. There are three other 
types of concentration of assistance: a) concentration on areas of priority assistance, 
9' The verification of additionality is a very complicated technical procedure, the analysis of which falls 
beyond the scope of this thesis. For more details and some criticism regarding this verification see European Court of Auditors, Special Report 6/1999 concerning the principle of additionality, OJ 2000, 
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which encourage an integrated approach rather than a fragmentation of operations; b) 
geographical concentration (by 2006 only 35% of the Community population will be 
covered by structural assistance, compared to 51% at present); c) financial concentration 
giving priority to less-developed regions. 99 Art. 13 provides more details concerning the 
geographical coverage and distribution of structural assistance. 

1.2.3.6. Communi(y Support rameworks 

The Member States must submit development plans to the Commission. 
According to the definition in Art. 9 of the Regulation, these documents must analyse the 
situation in light of the structural objectives and the priority needs for attaining those 
objectives, and contain the strategy, planned action priorities, their specific goals and the 
related indicative financial resources. The proceedings and contents of these plans are 
described in detail in Articles 15 and 16 of Regulation 99/1260/EC. In this thesis, it 
suffices to note that the partnership principle is fully applicable during the preparation of 
the plan. All interested local and regional authorities and public/private bodies should be 
consulted. 

The Commission studies the plan and draws up the CSF in agreement with the 
Member State concerned (Art. 15(4)). A CSF, according to Art. 9, details the strategy 
and priorities for action of the Funds and the Member State, their specific objectives, the 
contribution of the Funds and other financial measures. This document is implemented by 
means of one or more operational programmes. Each CSF covers a period of seven years 
(Art. 14(l)). Art. 17 specifies the exact content of a CSF: 
a) a statement of the strategy and priorities for joint Community and national action as 
well as their specific objectives (quantified if possible), an evaluation of the expected 
impact, an indication of how the selected strategy has taken into account the economic 
policies, the development of employment through improving the adaptability and skills of 
people and the regional policies and of the Member state concerned; 
b) an indication of the nature and the duration of operational programmes not decided at 
the same time as the CSF; 

C 68/1, European Commission, Working Paper 5: The verification of additionality for Objective 1, in 
The New Programming period 2000-2006: methodological working papers, 2000. 99 European Commission, Reform of the Structural Funds, op. cit., p. 11. 
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c) an indicative financing plan specifying the allocation envisaged for the allocation of 
each Fund for each priority and each year; 
d) designation of a managing authority and the involvement of partners in the Monitoring 
Committee; 
e) information on the appropriations required for preparing, monitoring and evaluating 
assistance. 

It is anticipated that given the experience gained so far, the implementation of 
programming documents with such complete and specific contents will be more effective 
than before. 

1.2.3.7. Operational pLqgrammes 

As stated, CSFs will be implemented through operational programmes. These 
documents, according to Art. 9, contain a consistent set of priorities comprising 
multiannual measures, which may be implemented through recourse to one or more 
Funds or other financing instruments. An integrated operational programme is financed 
by more than one Fund. This definition is identical to that in previous Regulations. An 
operational programme can last seven years (14(l)). Its contents are described in Art. 
18: 
a) the priorities of the programme, their consistency with the relevant CSF, their specific 
targets (quantified if possible) and an evaluation of the impact expected; 
b) a summary of the measures planned to implement the priorities and those required to 
prepare, monitor and evaluate the operational programme; 
c) an indicative financing plan specifying the allocation envisaged for each Fund for each 
priority and each year; 
d) designation of a managing authority by the Member State, description of arrangements 
for managing the programme, description of the system for monitoring and evaluation, 
definition of the procedures for the mobilization and circulation of financial flows to 
ensure transparency. 

When the Commission approves an operational programme, the Member State 
must send the programme complement to the Commission (Art. 15(6)). This document, 
according to Art. 9, implements the assistance strategy and priorities and contains 
detailed information for each measure. Art. 18(3) stipulates its contents: 
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a) the measures implementing the corresponding priorities in the operational programme; 
b) the definition of the types of final beneficiary of the measures-, 
c) the financing plan specifying the allocation envisaged for each Fund for each priority 
and each year; 
d) the measures intended to publicize the operational programme; 
e) a description of arrangements agreed between the Commission and the Member State 
concerned for the computerized exchange of data required for management, monitoring 
and evaluation. 

1.2.3.8. Siarle Programmiug Documents 

According to Art. 15(l), in cases where the Community assistance requested by 
the Member States for Objective I does not exceed 1,000 million Euros, this assistance 
will not be given through CSFs but through Single Programming Documents (SPDs). 
For Objectives 2 and 3, SPDs shall normally be employed, although CSFs can be used if 
the Member States prefer. An SPD is equivalent to a CSF or operational programme (see 
Art. 19 of Regulation 99/1260/EC). Each SPD will be supplemented by -a programme 
complement, as described above. 

1.2.3.9. Communi(y Initiatives 

Art. II of Regulation 88/4253/EEC, granting the Commission competence to 
propose that the Member States should subn-dt applications for assistance for measures 
not already covered by the plans submitted for the CSFs. was the legal basis for the so 
called "Community Initiatives". 

The Community Initiatives scheme has been preserved under the new Regulation. 
With regard to their management, the Commission has a more central role in preparing 
and implementing them, simply being assisted by the Member States, whereas 
operational measures under the Structural Objectives are implemented by the Member 
States. 10' 

Within the framework of the attempt to concentrate structural actions in certain 
specific areas, Art. 20 of Regulation 99/126VEC stipulates that there will only be four 
loo Ibid, p. 24. 
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Initiatives, covering specific fields. The first is INTERREG, focusing on cross border, 
transnational and interregional cooperation intended to encourage the harmonious, 
balanced and sustainable development of the whole Community. The second is URBAN, 
focusing on economic and social regeneration of cities and of urban neighbourhoods in 
crisis, thus aiming to promote a sustainable urban development. The third is LEADER, 
focusing on rural development. The fourth is EQUAL, focusing on transnational 
cooperation to promote new means of combating all forms of discrimination and 
inequalities in connection with the labour market. INTERREG and URBAN will be 
financed by the ERDF, LEADER will be financed by the EAGGF-Guidance Section and 
EQUAL will by financed by the ESF. These initiatives will cover a period of seven years. 

It is noteworthy that a Regulation concerning the Structural Funds directly refers 
to specific Community initiatives. The European Parliament welcomed this as an 
indication that no new initiatives were likely during the next seven years, thus 
harmonising all relevant activities. 101 

1.2.3.10. Otherprovisions 

Regulation 99/1260/EC contains other very detailed provisions. Articles 22-24 
provide for the financing of innovative actions (studies, pilot projects and exchanges of 
experience) as well as technical assistance for the implementation of structural 
operations. The Berlin European Council allocated 1% of the total Structural Funds 
allocation to these activities. "' Art. 25 specifically provides for the so called major 
projects. These comprise an econornically indivisible series of works fulfilling a precise 
technical function, having clearly identified aims and whose total cost exceeds 50 million 
Euros. There is a special procedure for such projects, described in Art. 26. Another 
special procedure in Art. 27 refers to the global grants, i. e. those parts of the structural 
assistance, the implementation and management of which has been entrusted to one or 
more intermediaries, selected according to Art. 27. This method is prefered to assist local 
development initiatives and the intermediaries are local authorities or other bodies with 
local interests. 

Another novelty introduced by Regulation 99/1260/EC is the performance 
reserve. According to Articles 7(5) and 44,4% of the commitment appropriations 
101 European Parliamený Doc. A4-0391/98-McCarthy, Hatzidakis. 
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allocated to each Member State at the initial approval of their CSFs or SPDs will be 
reserved until the mid-term evaluation of the implementation of the structural operations 
(no later than 2003). After that evaluation (and no later than March 2004), the 
Commission will allocate this reserve, to those operational programmes and SPDs, 
whose implementation is considered successful. The aim of this reserve is to encourage 
the best utilisation of national and Community resources. The Conunission regards it as 
an incentive to improve the efficiency and effectiveness of the management and the 
financial implementation of the structural operations. 103 

Specific provisions have been made with regard to the coordination of the 
financing activities as well as the criteria of differentiation of assistance. Art. 28 clearly 
stipulates that a measure may benefit from a contribution by the Funds under only one 
Objective. An operation cannot be simultaneously financed under an Objective and a 
Community initiative. Neither may an operation be simultaneously financed by the 
Guarantee Section of EAGGF and one of the Ob ectives or a Community initiative. Art. j 
29 contains the criteria of differentiation of structural assistance. These are: the gravity 
of the problems to be tackled; the financial capacity of the Member State concerned; the 
Community priorities; the regional and national priorities, the needs to met especially 
with regard to human resources and employment; the combination of public and private 
resources. The contribution of a Fund for Objective I will not normally exceed 75% of 
the total eligible cost, but there are exceptions, especially for the outermost regions. The 
corresponding percentage for Objectives 2 and 3 is 50%. 

Finally, there is a series of dispositions in the Regulation referring to the 
Conunittees that must be established in order to help the Conunission and the Member 
States to implement the structural operations. These are the Monitoring Committee, the 
Committee on the Development and Conversion of Regions, the Committee of Art. 147 
EC Treaty regarding the ESF, the Committee on Agricultural Structures and Rural 
Development, and the Committee on Structures for Fisheries and Aquaculture. The 
analysis of these provisions is beyond the scope of this thesis. There are also some 
transitional and final provisions of a purely procedural nature. The provisions of 

102 European Council, Presidency Conclusions, Berlin 24-25 March 1999, Doc 100/99, p. 14. '0' European Commission, Reform of the Structural Funds, op. cit., p. 27. For more details regarding the 
evaluation of the implemented operations and the techniques of allocating the performance reserve (i. e. 
setting performance indicators, monitoring and identifying successfUl operations, methods of payment of the reserve, etc) see European Commission, Working Paper 4: Implementation of the performance 
reserve, in The New Programming period 2000-2006: methodological working papers, 2000. 
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Regulation 99/1260/EC regarding the management and the financial control of the 
structural operations will be analyzed in Chapter 4. 

1.2.4. Regulation 99/1784/FC 

This replaced Regulation 88/4255/EEC (as amended by Regulation 
93/2084/EEC) regarding the structural operations financed by the ESF. According to 
these Regulations, the operations eligible for ESF funding were those focusing on 
vocational training, vocational guidance, subsidies towards recruitment in newly created 
stable jobs, and the creation of self-employed activities. Innovative activities in these 
areas and technical support for such operations were also eligible. Special attention was 
paid to the integration of the long term unemployed, the young unemployed, those 
excluded from the labour market and to the promotion of equal opportunities between 
men and women. The adaptation of workers of both sexes to industrial change by 
anticipating labour market trends was a major aim. Vocational training was seen as the 
means to achieve these aims. 104 

Regulation 99/1784/EC, in accordance with the new legislative "architecture" of 
the Structural Funds, focuses on the scope of the interventions financed by the ESE The 
Fund shall support measures to prevent and combat unemployment and to develop 
human resources and social integration in the labour market. The aims are to promote a 
high level of employment, equality between men and women, sustainable development 
and economic and social cohesion (Art. 1). 

Within the political and legislative framework established by the Treaty of 
Amsterdam, the new employment strategy and process initiated by the Luxembourg 
European Council (see Chapter 2) requires the ESF to have a more important role than 
before. The policy fields supported by the Fund, according to Art. 2, include: a) active 
labour market policies, b) promoting equal opportunities for all in accessing the labour 
market, c) promoting and improving training, education, counselling, and lifelong 
learning policies d) promoting a skilled, trained and adaptable workforce, innovation in 
work organization, conditions facilitating job creation, e) specific measures to improve 
women)s access and participation in the labour market. Local initiatives concerning 
104For more details about the importance attributed to vocational training by the 1988 Regulations see B. Kolotourou, The European Social Fund within the framework of the new rules of operation of the Structural Funds, Rev. of Eur. Com., 1989 (issue 6), p. 189-201, at 198-199. 
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employment and the impact of the information society on the labour market will also be 
taken into consideration. The activities financed by the ESF will be (Art. 3): education, 
vocational training (initial and continuing), counselling, aids for self-employment, 
postgraduate training and training of managers and technicians in enterprises, research 
activities in the area of science and technology, and development of new sources of 
employment (social economy/third system - see Chapter 2). Assistance for the structural 
background of these activities, in terms of facilities (buildings), human resources 
(trainers), links between education-training and labour market, awareness, information 
and publicity will be provided as well. ESF assistance will be concentrated on a limited 
number of areas or themes and directed towards the most important needs and the most 
effective operations, in order to maximize its effectiveness (Art. 4). Art. 5 provides that 
the ESF shall finance projects under the Community initiative EQUAL. Finally, Art. 6 
provides for ESF financing innovative measures and the technical assistance required for 
the implementation of structural operations. This latter provision virtually repeats the 
corresponding provision of the previous Regulation concerning the ESF and establishing, 
inter alia, the Article 6 pilot projects (see Chapter 2). The main target groups of these 
activities will be the long term unemployed, young people and women. 

The European Parliament'15 endorsed most of the Commission's opinions, and 
asked, inter alia, for attention to be drawn towards the need to help older workers, for 
support for local employment initiatives and for projects promoting transnational 
exchanges of experience. 

1.2.5. Appraisal of the 1999 reform 

It is really too early to attempt a complete appraisal of the 1999 reform. 
However, there has already been some criticism, based mainly on the Commission's 
proposals and not on the Regulations themselves. The geographical concentration of 
structural assistance introduced by the reform has been found to have little explicit 
justification: since relative disadvantage is widely spread throughout the European 
Union, there is no obvious reason not to spread the structural resources appropriately. 106 
It has also been pointed out that while under the 1988 and 1993 Regulations the 
105 See European Parliament, Doc. A4-03 98/98-J6ns. 106 1 Hough, The Reform of the European Structural Funds and the Cohesion Funds, Research Paper 
98/92, November 1998, Economic Policy and Statistics Section, House of Commons Library, p. 21. 
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territories eligible for assistance under Objective I were determined by the Council and 
the relevant list was included as an annex to the Regulations regarding the Structural 
Funds, the 1999 Regulations grant the Commission the task of selecting the eligible 
regions. The Member States are therefore excluded from the selection process, which 
appears mechanical but is of vital importance since it determines the recipients of 
structural assistance. 107 With regard to partnership, it has been noted that Art. 8 of 
Regulation 99/1260/EC contains expressions such as "where appropriate7', "according to 
its [the Member State's] national rules and practices" making it so flexible that it could 
unden-nine the obligatory nature of the concept of partnership. 108 

However, the new Regulations are more comprehensible than the previous ones. 
The details included in the general Regulation 99/1260/EC seem confusing at first. 
Nevertheless, given their experience from the previous schemes, the authorities 
implementing these new provisions should meet no difficulties. Several of the provisions 
are self-explanatory, and Art. 9 of Regulation 99/1260/EC, defining the most important 
concepts used in the Structural Funds system, is very useful. Maintaining the same 
structures for the financing of structural operations will enable the better management of 
resources given by the Funds. The involvement of both local and regional authorities and 
private organizations, if performed as described in the new Regulations, will be 
beneficial. Nevertheless, all this is mere speculation. Only experience of the scheme in 
practice will determine whether the reform of the Structural Funds Regulations has been 
a much-needed success, or a disappointing failure. 

107 J. Scott op. cit., p. 630. 108 lbid, p. 640. 
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Chapter Two: European and National Employment Policies financed by 
the European Social Fund in Greece 

The Member States, either acting individually or as the Council, face a double 
challenge when it comes to combating unemployment. ' They must get their populations 
gainfully employed without undermining benefits and support systems, which have 
represented the backbone of social Europe for several decades. Despite attempts to 
coordinate their employment policies, vast differences remain, reflecting political 
traditions, varied macroeconomic circumstances and the political beliefs of the parties in 

2 government. These differences are often reflected in the political choices with regard to 
employment made at European level: the Council and the Parliament are by nature 
susceptible to political influences. 3 Nevertheless, despite all political differences, it is 
commonly acknowledged that the ultimate source of paid employment is demand for 
goods and services. 4 Accordingly the growth of employment will depend on the 
difference between the growth of demand for general output and the growth of labour 
productivity, that is output per worker. So, in order to prevent increases in 
unemployment, additional employment must be created at roughly the same rate as 
increases in the labour force. ' This chapter examines the relevant policies as financed by 
the ESF in Greece. 

2.1. The Legislative, Institutional and Political Framework of European Employment Policies 
Many dispositions of the EC Treaty demonstrate the European Union's interest in 

promoting employment. Perhaps the most fundamental is Art 2 according to which 

"The Community shall ..... promote .... a high level of employment and of social 
protection .... .. 

' European Commission, Modernising and Improving Social Protection in the European Union, 
COM(97) 102 final, p. 6. 2 Variety abounds in Member State employment policies, European Dialogue, Nov-Dec 1997, issue 6 
available on line at http: //europa. eu. int. /en/comni/dgl0/infconi/eur dial/97i6a7s3. html. 3 For a concise account of the political background regarding the development of European Employment 
Policy, see D. Howarth, The Development of a European Employment Policy, available on line at http: //ivNvw. britcoun. org/curopcan/ionil. htin on 15.09.1999. 4 N. Adnett, European Labour Markets: Analysis and Policy, Longman Publishing, 1996, p. 2. 
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This provision was added by the EU Treaty to the very first chapter of the EC, Treaty. It 
therefore constitutes a basic principle of Community action. From its wording, the 
Community is clearly obliged to promote employment and social protection. 
Nevertheless, the institutions (mainly the Commission, Council and Parliament) cannot 
be forced to initiate and adopt measures in order to promote employment. It is true that 
according to Art. 232 EC Treaty, if an institution omits to act in order to promote 
employment, the other institutions, Member States and any other natural and legal 
person within the established limitations about standing' may institute proceedings before 
the European Court of Justice (ECJ). However, that would now be pointless, because 
the institutions have already taken political and legislative action to promote 
employment. Also, the content of their action lies within the framework of their 
discretion. Therefore its substance cannot be reviewed by the ECJ, only its legality and 
compatibility with primary and secondary Community legislation. Art 232 has been held 
to refer to the failure to adopt a measure, not to the adoption of a measure different to 

7 that desired by the applicant. Furthermore, it must be noted that even if there are 
commitment appropriations in the budget regarding actions to promote employment, 
these do not bind the Council and Commission as legislative authorities. ' 

The Treaty of Amsterdam added a new subparagraph to Art. 3 EC Treaty: 

"For the purposes set out in Article 2, the activities of the Community shall include ..... (i) the promotion of coordination between employment policies of the Member States with a view to enhancing their effectiveness by developing a 
coordinated strategyfor employment... )) 

The new wording of Art. 140 EC Treaty is very similar, thus leading to the 
characterization of the new subparagraph of Art. 3 as "fairly cosmetic" since it does not 
set the European Union any new task. 9 The Treaty of Amsterdam added a new section 
(Articles 125 - 130 EC Treaty), focusing specifically on employment. The content of 
employment policies supported by the Union will be based on the promotion of a skilled, 
5 Ibid, p. 2. 6 For a detailed analysis of the issue of locus standi in cases of Art. 232 see A. G. Toth, The Law as it Stands on the Appeal for Failure to Act, LIE1 (1975/2), pp. 65-93. 7 Joined Cases C-166/86, C-220/86, Irish Cement v. Commission of the European Communities, [1988] 
ECR 6473, T-387/94, Asia Motor France SA v. Commission of the European Communities, [1996] ECR 
H-961. 
8 Joined Cases C-87/77, C-130/77, C-22/83, C-9/84, C-10/84, Salerno and others v. Commission of the 
European Communities and Council of European Communities, [19851 ECR 2523 at 2541-2542 para 56. 
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trained and adaptable workforce and of labour markets responsive to economic change. 
So. vocational training and flexible labour markets are the objectives to be achieved. " 

Promoting employment in the European Union through the financing schemes 
supported by the Structural Funds is a delicate issue. Such measures encourage certain 
activities, thereby operating indirectly to regulate employment matters. The Union must 
respect the Member States' competences regarding employment. " The Member States 
and the Community (after Amsterdam) now have joint competence to develop an 
employment strategy. 12 Nevertheless, it is still argued that all social policy issues, 
including employment, remain principally within the competence of the Member States, 13 
so all European initiatives and activities in that area are seen as supplementary to the 
Member States" national social policies. 14 It has been noted that the Commission uses the 
programmes financed by the Structural Funds in order to claim an interest in the field of 
employment, although it has no formal competence. 15 

The new provisions maintain the subordination of the social aspects of 
employment to its economic aspects. Even the employment guidelines adopted by the 
Council (Art. 128) must be consistent with the broad guidelines regarding economic 
policy and adopted according to Art. 99(2) EC Treaty. 16 Furthermore, the Council 
cannot sanction the Member States for not following its guidelines. It may only make 
recommendations, which have no legal impact. 17 The institutions may therefore try to 
influence Member States' employment policies substantively through their guidelines, but 

9 A. Duff (Ed. ), The Treaty of Amsterdam, Federal Trust Sweet & Maxwell, 1997, p. 65. 10 See also European Commission, White Paper on Growth, Competitiveness and Employment - The 
challenges and ways forward into the 21"' century, COM (93) 700 final. II See Art. 127 of the EC Treaty. 12 See Art. 125 of the EC Treaty. 13 T. Hervey, European Social Law and Policy, Longman Publications, 1998, p. 4. 14 P. Tsakloglou, op. cit., p. 211. 15 T. Hervey, op. cit., p. 52. 16 Calls for greater synergy between the employment guidelines and the broad economic guidelines have 
been made in order to direct the macroeconomic policies of the Member States towards stability and 
employment-creating growth. See European Comi-nission, Conummication on Community Policies in 
Support of Employment, available on line at littp: //-, N, -ww. europa. eu. iiit/coinnVdgO5/empl&esf/docs/ 
artl27_en. pff on 23.10.1999, p. 3. See also Council Doc 12641/99 (Presse 343) and Doc 13457/99 
(Presse 382), European Council, Helsinki 10 and 11 December 1999, Presidency Conclusions, Doc 
300/99: However, this only refers to the coordination of economic, employment and structural policies 
and to the complementarity between the Broad Economic Policy Guidelines and the Employment 
Guidelines, without finiher specifications. 17 Art. 249 EC Treaty. However, these recommendations are seen as very important political sanctions. They could place a national government into great difficulty as regards national public opinion. See M. 
Biagi, The Implementation of the Amsterdam Treaty with regard to Employment: Coordination or Convergence?, International Journal of Comparative Labour Law and Industrial Relations, Volume 14/4, 
1998, pp. 325-336 at 327. 
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they cannot legally force the States to follow these. Naturally, they can apply "political 
pressures" but no legislative measures can be enacted, nor actions brought before the 
ECJ. 

Moreover, the Council is precluded from attempting to harmonise laws. Art. 129 
clearly establishes that the Member States are at least competent to adopt legislative 
measures to promote employment. The content of these measures must however be in 
accordance with the Council's guidelines. So, the Community attempts to harmonise 
legislative measures promoting employment indirectly, by means of its guidelines. 

One proposal considered by the 1996 Intergovernmental Conference concerned 
the amendment of Art. 99 EC Treaty, to enable political orientations in the field of 
employment to be incorporated into the general overall orientations of the Member 
States' economic policies. " That would simply have meant that issues and ideas 
regarding employment should be incorporated in the broad economic guidelines 
recommended by the European Council according to Art. 99(2). However, since this 
proposal was not adopted, the economic guidelines are more concerned with issues of 
inflation, deficits, currency etc. The European Council, attempting to balance the content 
of future broad economic guidelines, adopted a Resolution on growth and employment in 
June 1996.19 declaring that more attention will be given to improving competitiveness as 
a prerequisite for growth and employment, in order to create more jobs in the Union. So, 
the Council did not want to bind itself or the Member States legally, but preferred to 
declare politically its wish to include employment issues in the broad economic guidelines 
of Art. 99(2). It is true that, while social policy issues like employment are traditionally 
addressed on the basis of the political aspiration of social justice, in the EU context the 
dominant explanation for the "social provisione' tends to be economic, focusing on the 
creation of an integrated and efficient common market. The main focus of the Union 
therefore concerns economic activities and objectives, the social aspects being expressed 
as additional implications and consequences to those . 20 Nevertheless, the ECJ has 

18 K. I. Hatzidakis, Greece and Europe: What Welfare State?, I. Sideris Publications, 1998, p. 63. 19 OJ 1997, C 236/3. 
20 T. Hervey, op. cit., p. 1,3 and 174-175. See also the new Art. 2 EU Treaty which addresses 
employment as a consequence of a successfully established common market through economic and 
monetary union. Even unemployment in the European Union is viewed by the Comn-dssion from an 
economic perspective. The Commission admits that unemployment is a social hazard and the source of large social cost, but it argues that the capacity to create jobs because of unemployment gives the Union 
has a competitive edge over the United States and Japan. See E. Szyszczak, EC Labour Law, Longman 
Publications, 2000, p. 17 and the references therein. 
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adopted a different approach by interpretating Articles 2 and 3 EC Treaty as treating the 
economic and social objectives of the Treaty as equivalent. 21 

Another relevant suggestion was to include employment in the convergence 
criteria for economic and monetary union. More specifically the idea was that 
unemployment should not exceed the average unemployment rates of the three Member 

22 States having the lowest unemployment by more than 1.5%-2% . This suggestion was 
not adopted either, showing once more that the Member States' economic policies only 
concentrate on factors with economic substance, like inflation or interest rates, and 
ignore important social factors like employment. 

The operational framework of all current European employment policies was 
established in 1997. A series of events and documents, the analysis of which is beyond 
the scope of this thesis, created a new basic political perspective according to which the 
Community institutions and the Member States had to become more active in their 
interventions in the labour markets. 2' In November 1997, the European Council 
decided 24 to activate the EC Treaty's new chapter on employment. The fact that the 
institutions did not wait for the Amsterdam amendments to be ratified 25 by the Member 
States shows their determination to tackle unemployment. However this generated a 
legal controversy. 26 According to the Council, the coordination provided by the 
employment guidelines would resemble that achieved through the convergence 
procedure implemented in establishing economic and monetary union. 27 Since that 

21 C-67/96, Albany International BV v. Stichting Bedrijfspensioenfonds Textielindustrie, judgement 
delivered on 21.9.1999, not yet reported, Para 54. 22 K. I. Hatzidakis, op. cit., p. 93. 23 These events include the negotiations leading to the Treaty of Amsterdam and the adoption of several 
relevant important documents such as the following: European Commission, Communication on Modernising and Improving Social Protection in the European Union, COM(97) 102 final,. European 
Parliament Resolution on the Commission's Communication on Modernising and Improving Social 
Protection in the European Union, OJ 1997, C 358/51, European Council, Resolution on growth and 
employment, OJ 1997, C 236/3, European Commission, Report on Employment in Europe 1997, COM 
(97) 479 final. The issues raised in these documents included the job creating prospects of the services 
sector and small and medium sized enterprises, the shift from passive to active employment policies, and 
the need to develop a skilled, trained and adaptable workforce through vocational training (initial and 
continuing). 24 Extraordinary European Council Meeting on Employment, Luxembourg, 20-21 November 1997, 
Presidency Conclusions, Doc 300/97. 
25 The Treaty of Amsterdam entered into force only on I May 1999. 26 M. Weiss, 11 Trattato di Amsterdam e la politica sociale, Diritto delle relazioni industrialli, vol. V111, 
issue 1,1998, pp. 7-10 at 9. 27 According to the procedure established by Art. 98 - 104 EC Treaty, the Member States had to draw up 
and implement Convergence Programmes regarding their economic policies, with a view to meeting the 
criteria for economic and monetary union. Greece submitted its Convergence Programme in 1994, 
covering the 1994-1999 period. This was amended in 1997 and in 1998, taking into consideration 

53 



procedure succeeded in its aim, which was to establish a common currency, it is also 
possible for the aim of having coordinated employment policies throughout the Union to 
be fulfilled . 28This innovatory method, however, is based on the principle of subsidiarity. 
Consequently, the employment guidelines would be incorporated into national 
employment action plans, drawn up by the Member States from a multi-annual 
perspective and submitted to the European Institutions according to the new employment 
provisions of the EC Treaty. 

The European Council focused on four pillars on which the employment policies 
should be based: employability, entrerpreneurship, adaptability and equal opportunities. 29 

The first pillar, to improve employability, includes policies seeking to tackle 
youth unemployment and long-term unemployment. The Member States will have to 
develop strategies focusing on the early identification of individual needs and offering 
young and adult unemployed persons (especially long-term unemployed) a new start 
through training, retraining, work practice, individual vocational guidance and eventually 
(if possible) ajob. 

The second pillar, to develop enterpreneurship, asks the Member States to 
promote measures enabling new businesses to be established more easily by simplifying 
administrative procedures and reducing tax and social security burdens on small and 
medium-sized enterprises, especially when hiring additional workers. 

The third pillar focuses on encouraging adaptability in businesses and their 
employees. The social partners are encouraged to use the dispositions of the Social 
Protocol (now incorporated into the EC Treaty") and negotiate agreements concerning 

economic developments and the establishment of the monetary union. The current Greek Convergence 
Progranune covers the period 1999-2002. It provides a good indication of Greek employment policies. For more details see The Convergence Programme of the Greek Economy 1999-2002, as published in 
Oikonomikos Tachydromos, 16 March 2000. 28 it has been noted that this convergence strategy for the promotion of employment is quite different 
from the coordination strategy mentioned in Art. 125 EC Treaty. The criteria (established through the 
guidelines of the Council) of convergence regarding employment are: a) to offer every young person, before reaching 6 months of unemployment, the possibility of entering the labour market by way of training or other employability measures; b) to offer every adult, before reaching 12 months of 
unemployment, an equal opportunity to work; c) to increase the number of people who benefit from 
active employment policies to at least 20% of the unemployed. The reward for achieving these criteria 
would be not the entry to a group of countries such as the Euro-club but the consolidation of the 
credibility of employment policy and avoidance of political pressure for failing to achieve the criteria. See more details in E. Szyszczak, op. cit., p. 20-22 and M. Biagi, op. cit., p. 329-330. It is noteworthy 
the rewards do not refer to the possibility of reducing unemploymentl 29 European Council, Resolution of 15 December 1997 on the 1998 Employment Guidelines, OJ 1998, C 
30/1. 30 According to Art. 138 and 139 EC Treaty, the social partners must be consulted regarding social 
policy. They can even reach binding Cominunity-wide collective agreements. They are therefore elevated 
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modernisation at sectoral and enterprise level. These must focus on flexible working 
arrangements like reduction of working hours, reduction of overtime, lifelong training 
within the enterprises, or expressing working time as an annual figure. The Member 
States will exan-fine the possibility of incorporating into their law more adaptable types of 
contract. 

The fourth pillar stands for strengthening the policies for equal opportunities. The 
aim is to increase employment rates for women and to eliminate the imbalance in the 
representation between men and women in certain economic sectors. The implementation 
of national and Community legislation on parental leave, part-time working and career 
breaks must be accelerated and monitored, in an attempt to reconcile work and family 
life. Good quality care for children and other dependents must be provided. The Member 
States will give special attention to the integration of people with disabilities into 
working life. 

In 1998 the Member States submitted and implemented their national action plans 
for employment. The European Council at Cardiff (June 1998) and at Vienna (December 
1998) acknowledged their efforts and adopted the Employment Guidelines for 1999. " 
The Member States were asked to focus, inter alia, on the employability of older 
workers (through life-long learning), the promotion of equal opportunities policies for 
women, the disabled and ethnic minorities, the reviewing of tax and benefits systems in 
order to make them more employment-fiiendly, the growth of smaller businesses, and the 
employment potential of the services sector. 32 The same aims were also identified in the 

to the role of political and institutional actors in the Community decision-making process. However, 
these provisions have been criticised for merely introducing a "civic dialogue7' alongside the "social 
dialogue" and adding nothing more substantive. See E. Szyszczak, op. cit., p. 4 and the references 
therein. " European Council, Cardiff 15-16 June 1998, Presidency Conclusions, Doc 150/98, European Council, 
Vienna 11-12 December 1998, Presidency Conclusions, Doc 300/98, and European Council, Resolution 
on the 1999 Employment Guidelines, 011999, C 69/2-8. Y2 A classic example of the employment potential of the services sector is tourism. It is estimated that 
tourism offers the prospects for the creation of more than 3.3 million jobs over the next decade. See 
European Commission, Communication on Community Policies in Support of Employment, op. cit., p. 17. Furthermore,, with regard to Greece, it must be said that the services sector is very important with 
regard to employment. In 1981, employment in economic activities was divided as follows: 30.7% in the 
primary sector (agriculture, fisheries, etc), 29% in the secondary sector (industry, mining, etc) and 40.3% in the tertiary sector (services, commerce, banking, health, transport, education, etc). In 1998 the 
corresponding figures were 17.7% for the primary sector, 23% for the secondary sector and 59.3% for 
the tertiary sector (data available in Oikonornikos Tachydromos, 30.3.2000, p. 103). Obviously the 
services sector generates most employment in Greece. 
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Employment Guidelines for 2000 as adopted by the European Council in December 
1999.33 

Interestingly, in June 1999, given the reform of the Structural Funds and the 
setting of new financial perspectives for 2000-2006, the European Council took the 
initiative for a European Employment Pact aimed at a sustainable reduction of 
unemployment. 34 This was an attempt to amalgamate all Union's employment policy 
measures. According to the European Council the Pact would have three pillars . 3' The 
first was the coordination of economic policy and improvement of the interaction 
between wage developments and monetary, budget and fiscal policies through macro- 
economic dialogue (Cologne process). The second was the further development and 
better implementation of the coordinated employment strategy in order to improve the 
efficiency of labour markets by improving employability, entrepreneurship, adaptability of 
business and employees and equal opportunities for both sexes (Luxembourg process). 
The third was the comprehensive structural reform and the modernization in order to 
improve the innovative capacity and efficiency of both the labour market and the market 
in goods, services and capital (Cardiff process). These pillars were considered 
indispensable to the European Employment Strategy of the 21" century. 

The most recent attempt to orientate European employment policy resulted from 
the European Councils of MarcW' and June 2000.37 There it was decided that in light of 
the prospective enlargement of the European Union, and the fact that, despite the various 
measures implemented so far in order to combat unemployment, the employment rate is 
still too low, a new strategy is required. This strategy will aim to make the European 
Union the most competitive and dynamic knowledge based economy in the world, 
capable of sustainable economic growth with more and better jobs and greater social 
cohesion. The policies promoted will focus on the information Society, 38 because of its 

" European Council, Helsinki 10 and 11 December 1999, Presidency Conclusions, Doc 300/99. 34 European Council, Cologne 3-4 June 1999, Presidency Conclusions, Doc 150/99. 35 Ibid, p. 3-4. 36European Council, Lisbon 23-24 March 2000, Presidency Conclusions, Doc 100/00. 37 European Council, Santa Maria da Feira 19-20 June 2000, Presidency Conclusions, Doc 200/00. 38 This term is used to describe the new, still evolving, conditions of production organization, as well as 
changes wrought by the evolution of new technologies, to the provision of services and to administrative 
operation. In general, the rapid development of the information society is regarded as a fundamental 
societal change having great impact on the nature of employment. New jobs and industries are expected to be created. At the moment there is a "skills gap" in this area which has resulted in 500,000 unfilled 
vacancies. It is possible that this figure will grow to over one million by 2002. See European 
Commission, Communication on Community policies in Support of Employment, op. cit., p. 17-18. It is 
noteworthy that the cornerstone of the information society, the communication services, account for only 
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potential for growth, competitiveness, job creation, improving citizens" quality of life by 
making them able, in terms of training and equipment, to live and work in this new 
(information) society. An e-Europe Action Plan was therefore endorsed. Furthermore, 
the European Charter for Small and Medium-sized Enterprises has been adopted because 
of the importance of these enterprises to job creation. Also, education and lifelong 
learning must be made available to all. Finally, the creation of a European Social Agenda 
providing a multi-annual framework of action in social matters has been suggested. 

2.2. Measures for the promotion of Employment financed by the 
European Social Fund in Greece 

As seen above, the task of promoting employment belongs not only to the 
European Institutions, but also to the Member States. The Greek Constitution also 
imposes the same obligation upon the Greek State. Under Art. 22(l) of the Constitution, 
the State has a double legal obligation: to seek to create conditions of employment for all 
citizens and to pursue the moral and material advancement of the rural and urban 
working population. The State is not obliged to find work for all citizens because this is 
possible only in a centrally programmed economy, not in the liberal economy established 
by the Constitution . 39 Art. 22(l) of the Constitution obliges the State to create 
conditions of employment, meaning to draw and implement a policy of full employment. 
This obligation covers all kinds of employees and employers (especially those in small 
and medium sized enterpriseeo) as well as the self-employed. 41 But this obligation cannot 
be enforced judicially. Nobody, relying only on this specific provision, can demand that 
the State find him a job or maintain his position in work or enable him to participate in 

42 vocational training schemes. As in the European Union, Greek courts cannot review 
the substance of any State legislative action based on Art. 22(l) of the Constitution. 

The main documents presenting the relevant policies are the Community Support 
Frameworks and the National Action Plans for Employment submitted by Greece and 

1.7% of total employment in the European Union. See Eurostat, Communication services account for 
only 1.7% of total EU employment, Memo 2/99,15 April 1999. 39 P. D. Dagtoglou, Constitutional Law/Human Rights, A. N. Sakkoulas, Vol. 2,1991, p. 833. 40 This category of enterprises is crucial for the promotion of employment in Greece since 56.6% of the 
total employment is generated in small (having less than 9 employees) enterprises. See Eurostat, Small 
and Medium Finns play decisive role in EU, Memo no 01/99,10 March 1999. 41 P. D. Dagtoglou, op. cit., p. 833. 42 Ibid, p. 834. 
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approved by the Commission. Other more independent measures, including the 
Community initiatives, will also be referred to. 

2.2.1. Resources given to Greece by the European Social Fund: An 
Overview 

From 1981 (year of Greece's accession to the European Communities) to 1997, 
Greece has received about 40 trillion drachmas of financial assistance from the 
Communities. 43 

Before the 1988 reform of the Structural Funds the amounts given to Greece by, 
these Funds were as follows (in n-0ion drachmas): 44 

Year All Funds ESF 
1981 7)925.5 406.7 
1982 12)230 1)489 
1983 193,987 17540 
1984 26)897.8 3)229.1 
1985 402214.8 41,022.5 
1986 79)392 10)247 
1987 91)580.2 20)410.8 
1988 115)023.9 26)587.9 
Total 4163694.9 67)933 

In the above calculation, and all following calculations in this section, the "All Funds"' 
column includes all the Structural Funds, including resources given under the Integrated 
Mediterranean Programmes scheme (see below) but excluding the Guarantee Section of 
the European Agricultural Fund for Guidance and Guarantee. 

A 11. 

Aner the 1988 reform, the amounts given by the Structural Funds to Greece were 
increased dramatically. More specifically for the progranuning period 1989-1993 (first 
Greek Community Support Framework) these amounts were (in million drachmas): " 

43 Oikonomikos Tachydromos, 10.12.1998, p. 20, EE, issue 11,1999, p. 26. 44 Oikonomikos Tachydromos, 10.12.1998, p. 20. 45 lbid, p. 20. 
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Year All Funds ESF 
1989 169)300.2 39)913.5 
1990 215)178.5 562368.5 
1991 304)254.7 63)505 
1992 464)566.7 697971.9 
1993 606)990.6 10%393.7 
Total 1)760)290.7 339,1152.6 

The total amounts in ECUs were 7,528 million for all the Funds and 1,714 million for the 
ESF only. 46 The increase in these amounts, compared with those of the period 1981- 
1988, is obvious. 

The estimates for the overall assistance given to Greece by the Structural Funds 
during the progranu-ning period 1994-1999 (second Greek Community Support 
Framework) are 14,152.93 million Euros. The ESF's share was 2,634.07 million Euros 
(18.6%) . 

47 Again, the increase compared with the previous programming period is 
obvious. 

2.2.2. Greek Community Support Frameworks 

So far Greece, taking advantage of the provisions of the Regulations regarding 
the Structural Funds, has implemented two Community Support Frameworks (CFSs). 
The first was approved in 1990.48 According to Art. I of the approving Decision it 
provided structural assistance to the Greek regions covered by Objective I of the 
Structural Funds (promoting the development and structural adjustment of the regions 
whose development is lagging behind). The CSF covered the period 1989-1993. The 
main priorities were to upgrade the country's basic economic infrastructure, to develop 
the primary sector of the economy and rural areas, to improve the competitiveness of 

" European Commission, The European Social Fund, an overview of the programming period 1994- 
1999, March 1998, Available on line at http: //", iv%i,. europa. eu. int/comin/dgO5/ýsf/en/public/o-,, ervieNv, on 15.10.1998. " European Commission, 10'h Annual Report on the Structural Funds, available on line at 
Nv%i, w. iiiforegio. cec. eu. iiit/wbdoc/docoffic/official/r-, istru98/r,, istru-en. litm on 8.12.1999, p. 30. '8 Commission Decision 90/203/EEC, 011990, L 106/26. 
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Greek firms, to achieve a balanced development of tourism and to develop human 
resources. The total cost of meeting these priorities was estimated at 14,342 mil. ECU, 
52.5% of which was paid by the Structural Funds (see previous section). 

The second CSF was approved in 1994.49 It was better prepared than the first 
CSF, containing much more information about the financed programmes. " It sought to 
provide structural assistance in the Greek regions covered by Objective 1. The whole of 
Greece was eligible for such assistance. 51 The CSF covered the period 1994-1999. Given 
that the final accounts for the second Greek CSF have not yet been prepared, the figures 
used for this instrument are the allocations in the Community budget. According to Art. 
2(2) of the approving Decision, the total cost of the actions undertaken within this CSF 
was estimated at 29,721.3 million ECU. The Structural Funds would cover about 47.6% 
of this amount (see previous section). 

The second CSF for Greece had five main axes. 12 Only one is relevant to this 
thesis. It was called "Investment in developing human resources and strengthening the 
structures of the labour market in order to improve employment perspectivee'. It 
included two basic aims. The first was the adoption of measures regarding the quality 
and the multiformity of vocational training. The second concerned the encouragement of 
investment in human resources and satisfaction of the employment needs created by 
economic and technological changes. 
Accordingly the main efforts had to focus on the following strategic priorities: " 
1) Facilitating access to vocational training and improving its quality along with the 
quality of basic education (the ESF allocation for this priority was 1,, 200 million ECU, 
i. e. 45.4% of the total ESF assistance), 

11 Commission Decision 94/627/EC, OJ 1994, L 250/15. 50 The adoption of the first Greek CSF was not in any case a pleasant experience. The Commission had 
allocated about 36,200 mil. ECU to all the CSFs of the Member States for the period 1989-1993. 
However, while all other CSFs were approved in 1989 (OJ 1989, L 370). the Greek CSF was only 
approved in March 1990, because the Greek government significantly delayed the establishment of the 
CFS's priorities. For more details see European Commission, General Report on the Activities of the 
European Communities 1989, Office for official publications of the European Communities, 1989, p. 
210. " See the Annex of Regulation 93/2081/EEC, 011993, L 193/19. 52 European Commission, Greece-Community Support Framework for the development and structural 
adjustment of the regions whose development is lagging behind (Objective 1) 1994-1999, COM(94) 
1716$ p. 22. Unless stated otherwise, this document is the source of information for the matters discussed 
about the second Greek CSF. A detailed table including the ESF allocations for each axis of the second 
Greek CSF can be found in the Annex. 
5' See European Commission, The European Social Fund, an overview of the programming period 1994- 
1999, March 1998, op. cit. and European Commission, Greece and the European Social Fund, available 
on line at http: //Nviviv. europa. eu. int/comm/dgO5/esf/en/public/leafs/ýr-en. htm on 7.7.1998. 
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2) Improving the competitiveness by adjusting the work force to the development of 
production systems. Continuing training must be drawn up according to the demands of 
the labour market (the ESF allocation for this priority was 730.9 million ECU, a little 
more that 28% of the total ESF assistance), 
3) Improving the employment potentiality of the unemployed, the disabled and other 
categories facing potential exclusion from the labour market, through financing 
employment organizations as well as guidance and advisory schemes (the ESF allocation 
for this priority was 236 million ECU, 9.2% of the total ESF assistance), 
4) Strengthening and enlarging the effort to modernize public administration through 
exploiting human resources, by providing initial and continuing vocational training of 
high quality (the ESF allocation for this priority was 44.7 million ECU, 1.9% of the total 
ESF assistance). 

Each of these priorities corresponded to an operational programme. More details 
about the contents of these programmes and their implementation can be found in 
Chapter 8. 

2.2.3. National Action Plans for Employment 

In accordance with the conclusions adopted by the 1997 Luxembourg 
Extraordinary European Council about Employment, Greece submitted National Action 
Plans for Employment for 1998,, 1999 and 2000.54 

The overall aim of these Plans was to provide a persuasive reply to the problems 
of restructuring and development, and the participation of the entire labour force in the 
benefits of development while preserving the elements of solidarity and social cohesion in 
the implementation of the policies. The ESF is regarded as a basic tool for the 
development of structures and activities for the promotion of training and employment in 
Greece. 

The action axes on which the Greek Plans for Employment were based included: 

" Greek Ministry of Labour and Social Security, National Action Plan for Employment Greece-1998, 
March 1998. Greek Ministry of Labour and Social Security, National Action Plan for Employment 
Greece-1999, June 1999, Greek Mnistry of Labour and Social Security, National Action Plan for 
Employment Greece-2000, May 2000. Unless stated otherwise, these documents are the source of 
information for the matters discussed in the section about the Greek National Action Plans for 
employment. 

61 



-the promotion of public and private investment supporting the creation of new 
opportunities in production and employment, 
-the creation of attractive conditions for importing and evaluating new technology and 
new forms of work organization, 
-the implementation of an integrated policy affecting employment positively without 
shrinking workers' income, 
-the support of active policies for employment through implementing measures against 
unemployment, creating new institutional structures for more effective interventions in 
the labour market, certifying the educational ability of training institutions according to a 
set of criteria, 
-the identification of special target groups which are vulnerable to the changes of the 
labour market (young, long-term unemployed, women, disabled), 
-the support of activities promoting equal opportunities for training and employment 
among the sexes. 

The relevant ESF appropriations, amounting to 2,583 million ECU, were 
allocated as follows: 30.5% for continuous training for workers and employment 
programmes, 50.5% for education and initial vocational training, 10.1% for fighting 
exclusion from the labour market and 8.9% for reinforcing human resources at regional 
level. 

The National Action Plans are structured according to guidelines identifying the 
objectives of the various actions included therein. There are 21 guidelines, divided into 
four groups, corresponding to the four pillars for the promotion of employment identified 
by the Luxembourg European Council of 1997. There are several projects implementing 
these guidelines. It is beyond the scope of this thesis to provide a detailed account of 
these., however some are discussed below. It must be noted that most projects included 
in the National Action Plans are also incorporated in the second Greek CSF or the 
Community Initiatives. 

2.2.3.1. Measures improving employabiliiv 

One of the most interesting programmes is called "Young People in Active Life". 
Its provides every young person between 18 and 29 with the opportunity to participate in 
a 12-22 month work experience programme or a 16-30 month self employment 
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programme. Young people who have not completed six months of unemployment and 
have been registered for one month in the unemployment records of the Greek 
Manpower Employment Organization are eligible. They will be offered the possibility of 
training/retraining, or acquiring working experience, or employment, or self-employment. 
The overall cost of the programme is estimated at 350 billion drachmas. The ESF will 
support mainly training activities (initial and continuous vocational training). A stage 
programme is also implemented, subsidising unemployed University graduates up to the 
age of 30 for 11 months of work. experience in their field of studies. Its overall cost is 
estimated at 8 billion drachmas. 

Another programme, called "Back to Work", aims to help the long-term 
unemployed aged 30-64. It is similar to the "Young People inActive Life" programme as 
it provides the target group with the opportunity to participate in a 12-22 month work 
experience programme or a 16-30 month self employment programme. The intervention 
is intended to be carried out before twelve months of unemployment are completed, thus 
preventing long-term unemployment. Those registered with the Greek Manpower 
Employment Organization for one or two months, depending on the sub-programme, are 
eligible. The unemployed will have re-training possibilities, and will be able to gain 
working experience in private enterprises, in social services institutions or local 
government institutions. 

In order to reinforce the employability of the work force, the Greek Manpower 
Employment Organization established an Integrated Information Management System. 
This was included in Art. 3 of Law 2434/1996 on Measures about employment and 
vocational training, 55 and in the National Action Plans for Employment. It urges the 
unemployed to register with the Greek Manpower Employment Organization and 
provides incentives for them to actively seek training and jobs. It also provides incentives 
for employers by financing employment for the unemployed. This System requires the 
active involvement of the social partners in order to succeed, thereby encouraging a 
partnership approach. 

The transition from passive to active measures in Greece has been realized 
through vocational training schemes and programmes. Initial vocational training includes 
the operation of the public Institutes of Vocational Training, monitored by the Ministry 
of Education. They provide for young adults, graduates from mandatory or secondary 

55 Journal of the Government of the Hellenic Republic 1996, No A 188,20.08.1996, p. 3333. 
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education, who nevertheless lack qualifications that can be immediately used in the 
labour market. Re-structuring and improving the programs of study and other 
educational tools of these institutes, as well as providing them with the necessary 
technological infrastructure are the main objectives of the National Action Plans. 

The National Action Plans regard continuous training a basic tool for the 
development/specialization or conversion of the work force. The structures for providing 
such training include the Vocational Training Centers and the Greek Manpower 
Employment Organization. Their training programmes focus on skill areas where labour 
will be in high demand. The provision of practical training within a working environment 
is also an essential element of the continuous training system. 

The National Action Plans also incorporate programmes of alternative learning 
through apprenticeship schemes. There are Apprenticeship Schools, managed by the 
Greek Manpower Employment Organization. These progranunes are addressed to young 
graduates of mandatory education. They combine theoretical training in school with 
practical training in companies. The work placements are handled by the Greek 
Manpower Organization. A similar apprenticeship scheme, focusing on agricultural 
education, is operated by the Technical Vocational Schools of the Ministry of 
Agriculture. 

2.2.3.2. Measures developing enterpreneurship 

The main measure is the Operational Programme for Industry, implemented by 
the Ministry of Development. One of the main interventions concerns small and medium 
sized enterprises. This aims to facilitate: 
-the start-up process by supporting new businessmen in developing of viable enterprises, 
-the management of such enterprises, by promoting partnerships and subsidizing the 
interest rates on capital borrowed, 
-access to financial institutions by establishing Mutual Warranty Companies to provide 
small and medium sized enterprises with the necessary guarantees in order to obtain 
loans from credit institutions, and Holding Companies with Participating Interests 

64 



supporting such enterprises through capital (that project is linked with the 1998 
Community initiative for small and medium-sized enterprises"). 

In an attempt to exploit new opportunities for job creation, the Nafional. Action 
Plans for Employment introduced the novel Territorial Employment Pacts. 57 These are 
special pacts of cooperation between the social partners and local production agents, 
with a view to reinforcing employment in conjunction with local development. They 
include plans for supporting employment in medium-sized enterprises, training the 
unemployed (utilising programmes from the Greek Manpower Employment 
organization), creating new positions of social work to improve welfare services. The 
participating institutions include Local Government Authorities (prefectures, 
municipalities, communities and local development companies). The participation of 
private corporations is anticipated. This effort will cost 3.4 billion drachmas. 58 

2.2.3.3. Measures encouMgLng qfttabilitE of businesses enteWrises and their 
employe 

New models of work organization are pursued through legislative interventions. 
The main relevant legislative instrument is Law 2639/1998, concerning inter alia the 
regulation of informal forms of employment (telework, piece work, work at home), the 
codification and enactment of a series of measures on part-time employment, 59 the 
introduction of new working arrangements based upon collective negotiation as their 
core and the establishment of private employment agencies. 

Furthermore, programmes for in-house training have been designed for those 
employed either in the public or the private sector. They aim to adapt employees to the 
requirements of new technologies and new methods of work organization. Several 

56 Decision 98/347/EC on measures of financial assistance for innovative and job-creating small and 
medium-sized enterprises (Growth and Employment Initiative) OJ 1998, L 155/43. 
57 For the relevant legislative provisions see Art. 4 of the Law 2639/1998, Journal of the Government of 
the Hellenic Republic 1998, No A 205,02.09.1998, p. 3 10 1. 
" For more details on the Territorial Employment Pacts see National Labour Institute, Territorial 
Employment Pacts, Athens, 1998. An indicative list of such Pacts that have been implemented in Greece 
was available on line at http: //ivxvw. europa. eu. int/coiimVpacts/eii/index. htiii on 17.1.2000. 
59 It is true that part-time employment is not established in Greece. For instance during the period 1995- 
1997 only 5% of the total employment was part-time while the corresponding figure for the European 
Union exceeded 16%. See Eurostat, 16% of EU workers are part-time, News Release No 65/97,18 
September 1997, Eurostat, Eurostat, Yearbook 1998/1999: A statistical eye on Europe 1987-1997, Office 
for official publications of the European Communities, 1999, p. 136-137. 
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similar programmes have been implemented under the Community Initiative ADAPT. 

R12ortunities policies for women and 2.2.3.4. Measures on strengtheniLig equal g 
men 

The Greek National Action Plans also include interventions aimed at eliminating 
discrimination between men and women in employment. One of them is to strengthen the 
information and Women's Entrepreneurship Centres by providing for their regional 
presence throughout Greece and by connecting them to the Information and 
Documentation Unit of the Greek Research Centre on Matters of Equality. An integrated 
and effective infrastructure will thereby be created, proving support and information to 
women entering the labour market for the first time as well as to long-term unemployed 
women. Entrepreneurship is also supported by the "Structures for Female 
Entrepreneurship" programme, included in the Community Initiative EMPLOYMENT- 
NOW. These structures provide consultative support and information to both 
unemployed and employed women. Reconciling family and work is another major 
objective. Nursery Schools and Centres for Creative Play for Children are being created. 
Daylong Kindergarten and Daylong Elementary School schemes are being implemented. 
In parallel, the project "Social Welfare for the Care of Elderly" is being introduced. 
These projects aim to help children and the elderly while simultaneously helping those 
members of their families who are responsible for their care (usually women) to gain 
access to the labour market. 

2.2.3.5. Meamires of horizontal effeCt 

The promotion of employment by exploiting the possibilities offered by the 
information society is a high priority. The new technologies will be used in various 
schemes focusing on the upgrading of the computer industry, support for small and 
medium-sized enterprises, the promotion of new forms of employment such as distance 
working, the implementation of tele-medicine, the documentation, protection, promotion 
and economic exploitation of the Greek culture, the development of the national 
telecommunications infrastructure, etc. 
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According to the National Action Plans, several Employment Promotion Centres 
will be created throughout Greece in an attempt to establish new support structures for 
the employment policies. These centres will provide information, advisory support, and 
vocational guidance and will place the unemployed into vacant job. It is estimated that 
these centres will contribute to the development of the EURES Network in Greece. 60 
Their overall aim is to achieve fast job placement of the unemployed. The overall cost of 
these Centres is 9 billion drachmas, of which the ERDF provides 4,6 billion drachmas 
and the ESF 2.9 billion drachmas. 

2.2.4. Other Measures 

Other sources of funding have been made available to Greece by the Community 
regarding either employment itself or for more general purposes. The main sources of 
this funding were the exceptional financial support in favour of Greece in the social field, 
the Integrated Mediterranean Programmes, the Article 6 projects and the Third System 
and Employment projects. 

2.2.4.1. Exceptional financial suDDort,. in favour of Greece in the socialfield 

/F This financial support was provided under Regulation 84/815 'ECI, 61 which was 
amended by Regulation 8 8/413 O/EEC. 62 The assistance initially covered the period 1984- 
1988 but the amendment extended this period to 1991 (Art. I of Regulation 84/815/EEC 
as amended). The objectives of the programmes financed under this scheme were a) the 
construction, adaptation and equipment of vocational training centres and b) the 
construction, adaptation and equipment of vocational rehabilitation centres for the 
mentally ill and mentally handicapped (Art. I of Regulation 84/815/EEC). The scheme's 
overall budget was 120 million ECU for five years (Art. 4 of Regulation 84/815/EEC). 
The financial support would cover the construction of new centres or adaptation of 
existing buildings, the centres' equipment, projects demonstrating methods for achieving 

60 EURES was introduced by Regulation 68/1612/EEC establishing a mechanism for clearing vacancies 
and applications for employment throughout the Community (EURES), OJ 1968, L 257/2, as amended by Regulation 76/312/EEC, OJ 1976, L 39/2 and Regulation 92/2434/EEC, OJ 1992, L 245/1. It aims to 
create a data bank of all vacancies throughout the European Union and to inform the unemployed about 
these through the participating national authorities. 61 OJ 1984, L 88/1. 62 Oj 19881, L 362/1. 
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vocational rehabilitation of mentally disabled people, and on-the-job training for the 
centres' personnel (medical and paramedical staff, and social workers) (Art 5(l) of 
Regulation 84/815/EEC). Art. Ila (added by Regulation 88/4130/EEC) added the cost 
of technical assistance to the eligible expenses. Support would be granted at a rate of 
55% of eligible public expenditure, but technical assistance would be covered at a rate of 
100%. It will not exceed 2% of the scheme's overall budget (Art. 5 (2) and 11 a(3) of 
Regulation 84/815/EEC as amended). 

2.2.4-2. Integrated Mediterranean PLqgrammes 
63 These were established by Regulation 85/2088/EEC. They aimed to improve 

the socio-economic structures of the Community's southern regions, especially Greece. 
They consisted of multiannual programmes, relating in particular to investments in the 
productive sector, the creation of infrastructures and better use of human resources. 
Although the Integrated Mediterranean Programmes (EVIPs) concerned activities like 
agriculture, energy, crafts, industry, and services (mainly tourism), employment was 
promoted indirectly by the job-creating impact and growth consequences of these 
activities. According to Annex II of Regulation 85/2088/EEC the operations eligible for 
funding under the UYIPs included measures aimed at enhancing the value of human 
resources (especially for young people and women). Such measures were: strengthening 
Community assistance for additional vocational training operations capable of promoting 
and providing vocational support for IM[Ps activities; promoting local employment 
initiatives in the fields covered by the IMPs; providing for services integrated with the 
various stages of vocational training measures (ie. surveys of the local labour markets., 
encouraging traineeships etc). The Structural Funds (including the ESF) were the major 
source of financing these programmes, contributing 2.500 million ECU. Another 1,600 
million ECU was to provided by an additional budgetary allocation titled "Integrated 

64 Mediterranean Programmes" . Specific provision was made for IM[Ps submitted by 
Greece, according to which such IMPs would qualify for 2,000 million ECU. The rate of 
63 Oj 19853, L 197/1. 64However, the resources for IM[Ps mainly came from the Structural Funds and rarely through special 
allocations in the Community Budgets. This was deemed hazardous for the Mediterranean Member 
States (Greece included) because the northern Member States tried to limit the resources of the 
Structural Funds (used mostly by the Mediterranean Member States), claiming that these resources were 
already increased through the RvJPs scheme. See P. Roumeliotis, Unification of EEC: Problems and Perspectives, Papazisis Publications, 1987, p. 64-65. 
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Community participation in these programmes would not exceed 70% of the total cost of 
the projects but exceptionally, for RVIPs submitted by Greece, this limit could be 
exceeded. 

Greece took advantage of these provisions and submitted a series of IMIPs 
proposals. The Commission approved most of them. These programmes contributed over 
1.5 billion ECUs to Greece overall, of which the ESF's share was about 89.4 million 
ECU (see Annex VH). 

2.2.4.3. Article 6 Pilot Proiects 

Another action programme was based on the Regulations of the Structural 
Funds, in particular Regulation 88/4255/EEC (as amended by Regulation 93/2084/EEC) 
concerning the ESF. It includes the so called "Article 6 pilot projects", based on Art. 6 of 
Regulation 88/4255/EEC, as amended. These are innovative projects assisting in the 
development of future policies by exploring new approaches to the content, methods and 
organization of employment promotion and vocational training. They are divided into 
three broad categories: 61 
a) those focusing on new forms of training or training in new skills/professions, on 
creating jobs in new areas and on organizing work differently. 
b) those focusing on (inter-) regional information society initiatives, investigating ways of 
integrating information society into the development and employment policies of less 
favoured regions of the European Union. 66 
c) those encouraging the social partners at regional, national and European level to 
examine issues like new forms of work organization, modernization of production 
methods etc. 
The budget for these projects is 1% of the entire ESF budget. They are not included in 
the CSFs. In 1994,32 projects were financed under this scheme at an average funding 
rate of 56.4%. in 19953 54 projects were financed at an average rate of 49.6% and in 

65 See K. Hatzidakis, op. cit., p. 229-232 and Creating innovative solutions - Article 6 pilot projects, 
available on line at http: //europa. eu. int/comnVdL,, 05/esf/en/about/esfaction. htmW3 on 14.02.2000. 66 More infonnation about these initiatives is available on line at http: //ivNvNN,. ispo. cec. be/risi/intern-, il/ 
EC/gen-inf/gen-inf. htin. 
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67 1996) 52 projects were financed at an average rate of 61.8% . The overall expenditure 
for such measures from 1994-1998 was 291.7 million EuroS. 68 

. In Greece, from 1994-1996,8 projects were implemented under the first 
category, as follows: " 

Year Number of Projects Total Cost in ECUs ESF Contribution in ECUs 
1994 4 2)013)668 1)514ý000 
1995 3 1)145)219 858)914 
1996 1 750)800 600)640 
Total 8 3)914)687 2)973)554 

More details regarding these eight projects are included in Annex VIIII. 
Under the second category three projects have been implemented in Greece. The 

first (called ATI-BNA) focused on the region of Attica, the second on the region of 
Central Macedonia and the third on the region of Epirus . 7' They aimed to raise 
awareness about the information society, and to promote the use of Information 
Technology in education (IT infrastructure in schools), health, and the provision of 
public administrative services. Support for small and medium-sized enterprises and the 
development of electronic commerce were also covered. All these would help to 
promote employment in the information society. 

2.2.4.4. Proiects on Third System and Employment 

in a quest to find new ways of promoting employment, the Budgetary Authority 
(Commission, Council, Parliament) introduced a new pilot action in 1997, called "Third 
system and employment" . 7' The term "third system" (otherwise known as "social 
economy") refers to economic and social fields represented by cooperatives, mutual 

67 Available on line at http: //Niiiw. europa. eu. int/coimiVdgO5/esf/en/about/art6/art6tab. litm on 
19.11.1999. 68 European Comn-tission, 10"' Annual Report on the Structural Funds, op. cit. j p. 48. 69 Ibid. '0 Relevant information about these three projects was available online at the following web sites: Athina 
project at http: //NiwNi,. di. uoa. gr/-atliina/ en/index. html on 19.11.1999, Central Macedonia project at 
http: //x"%, w. rcm. gr/litml/en/ee/iris/suimiiary. litmi on 19.11.1999, Epirus project at 
bttp: Hmedlab. cs. uoi. gr/rise/RISEoffice/Projecte. htm on 23.11.1999. 71 See K. Hatzidakis, op. cit., p. 276-281and Third system and Employment, available on line at 
http: //europa. eu. int/comm/dg05/ýmpl&esf/3syst/index-en. htm. 
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companies, associations and foundations along with all local job creation initiatives 
intended to respond to needs that neither the market nor the public sector appear to 
cover. This action intends to explore the employment potential of the third system, 
particularly in areas of social services, neigbbourhood services, environment and arts and 
to communicate the results throughout the Union. In the 1997 Community budget an 
appropriation of 7.5 million ECU was included. So far 67 action research projects and 14 
research communication projects have been launched under this scheme. 72 

One action research project, EPIRUS, has been implemented in Greece, by the 
Greek Economic Chamber . 73 It aimed to use the experience acquired by the 
implementation of a third system strategy in Metsovo (a town in Epirus) to identify 
factors that might stimulate local communities to generate third system initiatives aimed 
at increasing employment and quality of life in the wider area of Epirus (and other 
mountainous localities in Greece). The target group included third system organizations, 
local authorities and the population of the wider area. The overall aim was to create new 
professions and increase employment. 

Another action research project, "Environment-Territory Enterprises Network: 
promoting the implementation of local environment initiative programmes in 
disadvantaged rural areas", implemented by the Mediterranean Centre of Environment, 
included the Greek area of Evritania. 74 It aimed to set up a network to implement 
Programmes of Initiatives for Employment in the Environment Sector. These were based 
on the idea of a public-private partnership in the employment/environment sector. A 
genuine programme for job creation in the environment sector was defined, and 
contractual tools were negotiated and finalized jointly by the public and private partners 
so as to enable their implementation. Its overall aim was to develop an original job 
creation process based on natural/environmental wealth. 

2.2.5. The Community Initiatives 

The Commission, based on Art. 5(5) of Regulation 88/2052/EEC (as amended by 
Regulation 93/2081/EEC) and on Art. 11 of Regulation 88/4253/EEC (as amended by 
Regulation 93/2082/EEC), adopted some initiatives aimed at introducing a framework to 
72 Ibid. 
73 Available on line at http: //xvivw. europa. eu. int/comiiVdgO5/empl&esf/3syst/en/epin)s. htni on 19.11.1999. 
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promote structural changes in the labour markets. These initiatives, whilst adopted within 
the framework of the Structural Funds., are completely independent from the CSFs 
submitted by the Member States. They absorb about 10% of ESF resources. The 
remaining 90% is dedicated to CSFs and other independent projects submitted by the 

75 Member States. Two of the most important initiatives, also activated in Greece, were 
EMPLOYMENT and ADAPT. After the 1999 reform of the Structural Funds, a new 
Initiative was established, called EQUAL. 

2.2.5.1. The FMPLOYMENTInitiative 

The ENDLOYMENT Initiative (full title: Initiative on employment and 
development of human resources) was adopted in 1994.76 This initially had three strands 
but an amendment of 1996 added a fourth strand. 77 These four interconnected strands 
were: 
-to promote equal employment opportunities for women (ENDLOYMENT-NOW)) 
-to improve the employment prospects of the disabled (ENDLOYMENT-HORIZON)., 
-to promote labour market integration of young people (ENDLOYMENT- 
YOUTHSTART), 
-to promote measures to improve access to the labour market and the employability of 
vulnerable groups excluded or at risk of being excluded from it (EMPLOYMENT- 
INTEGRA). 

The first strand, ENTLOYMEENT-NOW, aimed to reduce unemployment among 
women and improve the position of those already employed. The ENTLOYMENT- 
HORIZON strand aimed to tackle the employability problems of the disabled by 
improving the quality of vocational training given to them and by providing new job- 
creating actions and new forms of work organization adapted to the needs of disabled 
people. The third strand, ENDLOYMENT-YOUTHSTART, aimed to guarantee to 
74 Available on line at http: //Ai, -tv%A,. europa-eu-iiit/coimii/di,, 05/empl&esf/3syst/en/eten. htm on 19.11.1999. 75 Iro Nicolacopoulou-Stefanou, Employment Policies in the European Union, Papazissis Publishers, 
1997, p. 266. 76 European Commission, Communication to the Member States laying down guidelines for operational 
programmes or global grants which Member States are invited to propose within the framework of a Community initiative on employment and development of human resources, OJ 1994, C-180/36. See 
also Commission document COM(94) 3935 final. 77 European Commission, Communication to the Member States laying down amended guidelines for 
operational programmes or global grants which Member States are invited to propose within the 
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young persons aged below 20, access to either full-time employment or to a recognized 
form of education/training. The latest strand, ENIPLOYMENT-INTEGRA, aimed to 
improve access to the labour market for excluded groups. These target groups included 
not only disabled people covered by ENIPLOYMENT-HORIZON, but also long-term 
unemployed, jobless single parents, the homeless, gypsies, prisoners and ex prisoners etc. 
Particular emphasis was given to migrant workers and refugees facing greater 
discrimination resulting from social tensions, racism, and xenophobia. 

The ENIPLOYMENT initiative was financed by the Community (Structural 
Funds), the Member States and other bodies where appropriate. It was in place for five 
years. The overall budget was estimated at 1,83 5 million ECU, divided as follows: 
-EMPLOYMIENT-NOW: 496 million ECU 
-EMPLOYMIENT-HORIZON: 513 million ECU 
-EMPLOYMIENT-YOUTHSTART: 441 million ECU 
-EMPLOYMENT-INTEGRA: 3 85 n-fillion ECU. 
All payments were made according to the provisions of the Structural Funds. 

The main document regarding its implementation in Greece is Ministerial Circular 
180367/1997 78 (Ministry of Labour and Social Security). The overall amount given to 
the Greek Operational Programme, which implemented EMPLOYMENT, was 
70)1752000 ECU. According to the Circular the bodies that could participate in the 
Initiative's implementation were national, regional and local authorities, non- 
governmental organizations, Universities and Research Centres, legal persons established 
within the framework of relevant Community initiatives, and Centres of Vocational 
Training which were to be certified through a relevant system. The Circular states that all 
integrated Programmes had to include numerous multidimensional and inter- 
complementary actions, necessary for the realization of the Initiative's main aim., and 
actions which could be included in at least three strands of the Initiative. A partnership 
had to be established, via contract, including at least two partners which would 
implement actions within the framework of the strands NOW, HORIZON, 
YOUTHSTART, INTEGRA. The partnership contract had to establish the body 
responsible for the management and control of the actions and the competences of every 
partner within the various actions. The actions also had to involve at least one body from 

framework of a Community initiative on employment and development of human resources, OJ 1996, C 
200/13. See also Commission document SEC(96) 851. " Not published in the Journal of Government of the Hellenic Republic. 
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another Member State. These transnational partners had to be included in the original 
proposals, or the proposing bodies had to state their willingness to cooperate with other 
bodies on a transnational basis. The actions had to be innovatory and provide vocational 
training so as to create employment prospects. Their method had to include the 
mobilization of experienced and specialized bodies, capable of understanding local, 
regional and sectoral problems and employment needs. The financial support for job- 
creating activities (financing new job placements and new enterprises) was to be carried 
out by the Greek Manpower Employment Organization. The distribution of funds among 
the various strands of the EMPLOYMENT initiative was to have been made as follows: 
-Actions on vocational training: 20% to NOW, HORIZON and INTEGRA, 30% to 
YOUTHSTART, 
-Actions on establishing vocational training, guidance, and employment systems: 40% to 
NOW, 35% to HORIZON, INTEGRA and YOUTHSTART, 
-Actions on employment: 30% to NOW, 35% to HORIZON and INTEGRA, 25% to 
YOUTHSTART, 
-Actions on information dissemination and awareness: 10% to each strand. 
The actions were to be financed at a 75% rate by the Community resources and at a 25% 
by national resources. From this 25% of the national resources, at least 10% had to be 
private contributions. 

2.2.5.2. The ADAPTIniliative 

The other main initiative, ADAPT (full title: Community initiative on adaptation 
of the workforce to industrial change), was also originally introduced in 1994 '79and was 
also amended in 1996 . 80 It was regarded as a direct follow-up of the 1993 Commission 
White Paper" and had four main objectives: 
-to accelerate the adaptation of the workforce to industrial change, 

'9 European Commission, Communication to the Member States laying down guidelines for operational 
programmes or global grants which Member States are invited to propose within the framework of a 
Community initiative on adaptation of the workforce to industrial change, OJ 1994, C 180/30. See also 
Conunission document COM (95) 106, final. 
'0 European Commission, Communication to the Member States laying down amended guidelines for 
operational programmes or global grants which Member States are invited to propose within the 
framework of a Community initiative on adaptation of the workforce to industrial change, OJ 1996, C 
200/7. See also Commission document SEC(96) 851. 
" European Commission, White Paper on Growth, Competitiveness and Employment - The challenges 
and ways forward into the 21st century, COM (93) 700 final 
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-to increase the competitiveness of industry, services and commerce, 
-to tackle unemployment by improving the workforce's qualifications and ensuring 
greater occupational mobility, 
-to accelerate the development of new jobs, particularly labour-intensive ones including 
exploiting the potential of small and medium sized enterprises. 

The ADAPT initiative also had a five-year duration. The actions within its 
framework were financed by the Member States, the Community (Structural Funds) and 
other bodies where appropriate. The original overall budget was 1,630 million ECU, and 
there was an additional budget of 162 million ECU after the 1996 amendments. All 
payments were made according to the Structural Funds' Regulations. 

The implementation of ADAPT in Greece was regulated by Ministerial Circular 
180368/1997 82 (Ministry of Labour and Social Security). The overall amount provided 
for this implementation was 33,, 527,000 ECU. The structure and contents of this Circular 
are almost the same as those of the Circular regarding the EMPLOYMENT Initiative. 
The implementing bodies were identical as were the concept of partnership and the 
relevant contract, and the actions had to have transnational aspects etc. The objectives of 
the actions were of course different, reflecting the overall aims of ADAPT. Funds were 
distributed among the various actions as follows: 
-Actions on vocational training and guidance: 30%, 
-Actions on promoting new employment opportunities: 35%. 
-Actions on the adaptation of support systems and structures to industrial change: 25%, 
-Actions on providing information and raising awareness: 10%. 
Finally, the percentages regarding the sources of funding are also identical (75% 
Community funding, 25% national funding, including 10% of private contributions). 

2.2.5.3. The EO UAL Initiative 

Promoting equal opportunities between men and women in the area of 
employment is a central element of all European employment policies. The relevant 
legislative instrument is Council Dir. 76/207/EEC on the implementation of the principle 
of equal treatment for men and women as regards access to employment, vocational 

82 Not published in the Journal of Goverment of the Hellenic Republic. 
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83 training and promotion, and working conditions. The legal basis for this instrument is 
Art. 308 EC Treaty, allowing the Council to adopt measures in order to attain 
Community objectives. This is significant because it demonstrates that the attainment of 
equal treatment is a Community objective. 84 

According to the 1999 Regulations regarding the Structural Funds, EQUAL is 
the only new Initiative financed by the ESF . 85This initiative focuses on promoting new 
means to combat all forms of discrimination and inequalities in connection with the 
labour market, through transnational co-operation. The EQUAL Initiative builds - with 
regard to both substance and management - on lessons learned from programmes 
implemented under the EM[PLOYMENT and ADAPT Initiatives. 

A new form of co-operation is thereby established, called Development 
Partnership. The partners are public authorities (including local and regional authorities), 
the public employment service, relevant non-governmental organizations, interested 
members of the business sector (in particular small and medium-sized enterprises) and 
the social partners. Development partnerships may be geographically based 
C'geographical partnerships"), which reflects the attempt to coordinate this Initiative 
with measures financed under the new Regulations on the Structural Funds through the 
CSFs. which favour the geographical concentration of structural assistance. Alternative 
forms of. partnership are possible, if these might be more effective, such as those 
covering specific areas of the economy or industry C'sectoral partnershipe'). A new 
principle of empowerment is also introduced, according to which all those involved in the 
implementation of activities will also participate in the decision-making process. 

The thematic fields of EQUAL include the four pillars of the European 
Employment Strategy mentioned above: employability, entrepreneurship, adaptability, 
and equal opportunities. The focus will be on a) facilitating access to the labour market 
to those facing difficulty in being integrated, b) combating racism and xenophobia in the 
labour market, c) taking advantage of the employment potential of the social eco I nomy, 
especially the community services, d) opening up the business creation process, e) 
promoting lifelong learning and inclusive work practices, f) supporting the adaptability of 

133 Oj 1976, L 39/40. 
84 N. Burrows, J. Mair, European Social Law, John Wiley and Sons Publications, 1996, p. 48. 
85 All necessary information about EQUAL can be found in European Commission, Communication to 
the Member States establishing the guidelines for the Community Initiative EQUAL concerning 
transnational co-operation to promote new means of combating all forms of discrimination and inequalities in connection with the labour market, COM (2000) 853 final. 
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firms and workers to new technologies, g) reconciling family and professional life, h) 
reducing gender gaps. 

The actions funded under EQUAL will be the establishment of the Development 
Partnerships and transnational cooperation, the implementation of their work 
programmes, thematic networking, dissemination of good practice and provision of 
technical assistance for these actions. For these purposes the overall budget of EQUAL 
for the period 2000-2006 is 2,847 million Euros, of which Greece will receive 98 million 
EuroS. 86 Given that Greece is still implementing the progranunes financed under 
ENTLOYMENT and ADAPT Initiatives, there are not yet any official documents 
relating to the implementation and management of EQUAL in Greece. 

86 See European Commisiom Doc IP/00/380 of 14 April 2000. 
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Chapter Three: The Community Legal Framework on controlling the 
financial management of ESF resources in Greece - Dispositions of the 

Treaties 
Like every organization, the Community has a system to control the financial 

management of its resources. It is vital to distinguish between the concepts involved: 
monitoring, financial control, audit and evaluation. ' Monitoring entails a methodical 
observation of data in order to determine whether the material and financial means are 
sufficient, whether the persons responsible have the necessary technical and personal 
capacities, whether the activities conform to the working plans, whether these plans have 
been followed and whether the initial objectives have been attained. Financial control 
aims to verify that the financial and accounting documents are exact, that the expenses 
have been authorized and that they conform to the rules and commitments. Audit is a 
similar concept. This serves to assess the conformity of the measures, procedures, 
guidelines and organizational procedures of the providing party (in this case the 
Commission) and those of its missions in the beneficiary parties (in this case States, legal 
persons, etc) to established rules and criteria. In simpler terms, financial control involves 
an assessment of transactions, whereas an audit also involves the assessment of the 
financial control itself Finally, evaluation describes an examination, as systematic and 
objective as possible, of a project or programme which is being or has been implemented, 
of its elaboration, its implementation and its results, in order to determine its 
effectiveness, efficiency, impact, viability and the relevance of its objectives. This thesis 
focuses mainly on financial control and audit. 

The finances of the Communities have developed dramatically during the last 
fifteen years. As demonstrated in the previous chapters, the employment policies alone 
absorb large amounts, mostly paid by the ESF, through complicated programmes and 
projects, the financial control of which presents an interesting challenge. 

Currently, there are four levels of financial control in the European Union. 
First, there is the internal control of the institutions actually perforn-dng the 

financial activities, namely the Commission (more specifically the Directorate General of 
Financial Control). The Commission is also responsible for the ex ante examination of 

1 All definitions mentioned here can be found in European Institute of Public Administration, Glossaire- 
Terminologie de gestion et contr6le financiers, Maastricht, 1990, p. 1-3. 
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actions in order to examine that their funding has been secured, within the framework of 
the Union's budgetary discipline. 

Secondly, there is the external audit performed by the European Court of 
Auditors (ECA). 

Thirdly, the parliamentary audit is performed by the European Parliament. A 
parliamentary committee is charged with the control of the implementation of the 
Union's budget. The Parliament also discharges the Commission in respect of the 
budget's implementation. 

The fourth level of audit includes the controls and audits performed by the audit 
institutions of the Member States with regard to the revenue and expenditure of the 
Union. This audit, although performed at national level, is interesting for the Union 
because national audit institutions are familiar with the European resources' management 
in their respective countries. It could, therefore, be characterized as "decentralized audit" 
of the European Union's financial management. After all, the Member States's audit 
institutions have developed a good working relationship with their European 
counterparts. 

The audit procedure usually starts with the decentralized audit in the Member 
States, followed by the internal financial control and external audit. The parliamentary 
control (discharge procedure) constitutes the final stage. Financial control is therefore 
performed at an ex ante, an ongoing (intermediate) and an ex post level. 

3.1. Internal Financial Control 
The Commission is responsible for implementing the general budget of the 

Community according to Art. 274 EC Treaty. Also, according to Art. 275 EC Treaty, it 
submits the annual accounts relating to the budget's implementation to the Council and 
Parliament, and a financial statement of the Communities" assets and liabilities. 

These provisions must be read alongside Art. 147 under which the Commission 
administers the ESF. The net effect of these three Articles is that the Commission is 
competent to perform internal financial control on the budget's implementation with 
regard to the ESF. There are no detailed provisions regarding internal financial control in 
the EC Treaty. The Treaty simply provides for the adoption by the Council of legislative 
instruments, namely financial regulations (Art. 279) or decisions (Art. 148). It is 
suggested that the term "decisions" used in Art. 148 EC Treaty should be interpreted 
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broadly to cover all legislative measures (regulations, directives, decisions stricto sensu). 
Such an interpretation would provide an additional legislative basis to the Structural 
Funds Regulations adopted by the Council according to Art. 161 EC Treaty. 

The only indirect guideline about internal financial control provided by the Treaty 
is that the Commission must implement the budget having regard to the principle of 
sound financial management (Art. 275). This principle is regarded as an additional basic 
budgetary rule of the Community. 2 Its context will be presented in detail further below. 
Obviously, according to this principle, the Conunission must determine, during the 
internal financial control, whether the financial management of the budget, and 
consequently of the ESF resources, is sound or not. 

Also, originally, in Art. 279(c) EC Treaty, only the Authorizing Officers and the 
Accounting Officers' were considered responsible, within the Conunission, for the 
implementation of the budget, including the management of ESF resources. After the 
Maastricht amendments, the disposition also included the Financial Controllers. 
However, there is nothing in the Treaties about the content of the duties of these 
officials. 

3.2. External Audit 

It is commonly accepted that external audit is essential in a public organization 
because it ensures the effective management of public money and the accountability of 
those who make decisions about it. 4 The external audit of the Union is performed by the 
ECA, established by the Second Budget Treaty in 1975. Before that, the external audit of 
accounts was carried out within each Community. ' 
2 D. Strasser, The Finances of Europe, Office for Official Publications of the European Communities, 
1991, p. 69-70. 
' According to Art. 21 of the Financial Regulation the Authorizing Officer and the Accounting Offlicer 
are different individuals. The Authorizing Officer administers the budget's appropriations and he is 
empowered to enter into commitments regarding expenditure, establish entitlements to be collected and issue recovery orders and payment orders. The Accounting Officer carries out the operations of 
collecting revenue or paying expenditure. 4 1. Harden, F. White, K. Donnelly, The Court of Auditors and Financial Control and Accountability in 
the European Community, EurPL, Vol. 1, pp. 599-632 at 626. 5 D. 0' Keeffe, The Court of Auditors, in D. Curtin, T. Heukels, (ed. ), Institutional Dynamics of European Integration-Essays in Honour of H. G. Schermers, Vol. II, Martinus Nijhoff, 1994, p. 177-194, 
(177). For a detailed analysis of the situation before the establishment of the ECA see G. Isaac, La 
renovation des institutions financieres des Communautes Europeenes depuis 1970, Vol. 13, Rev. Trim. 
Dr. Europ., (1977), p. 736-810, F. Wooldridge, M. Sassela, Some recent legal provisions increasing the budgetary powers of the European Parliament, and establishing a European Court of Auditors, LIM 
(1976/2), p. 13-52, Sir N. Price, The Court of Auditors of the European Communities, YBEL, Vol. 2, 
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According to Art 247(l) the ECA has fifteen members. There is no Treaty 
provision concerning the nationality of these members but in practice each Member State 

6 is "represented" in the ECA. Art. 247 contains detailed provisions concerning the ECA 
members: their qualifications, appointment, independence, and the termination of their 
duties. The detailed analysis of these dispositions, and of those concerning the ECA's 
organization, is beyond the scope of this thesiS. 7 

After a long debate concerning the ECA's status as a Community institution, ' the 
Maastricht Treaty resolved the problem irrevocably by amending Art. 7(1) EC Treaty, 
acknowledging the ECA as an institution. The dispositions concerning the ECA also 
were moved from the Chapter concerning the Financial Provisions to that concerning the 
Institutions. ' With regard to the European Union, the Amsterdam Treaty amended Art. 5 
EU Treaty adding the ECA to the institutions of the Union. 

Issues to be examined are: the extent of the ECA's audit over the ESF resources, 
the auditing methods, and the types of audit. 

1982, p. 239-248, H. Aigner, The Case for a European Audit Office, European Parliament-Selected 
Documents, Office for Official Publications of the European Communities, 1973. 
6 G. Th. Tenekidis, Members of the Court of Auditors of the European Communities, HelRevEL, 
2/1981, p. 623-624, P. D. Dagtoglou, European Community Law, A. N. Sakkoulas Publications, 1985, 
p. 292-293, K. Stefanou, European Integration, A. N. Sakkoulas Publications, 1991, p. 71, I. Harden, F. 
White, K. Donnelly, op. cit., p. 609, note 47, & D. 0' Keeffe, op. cit., p. 179. 7 For more details about the structure of the ECA see D. 0' Keeffe, op. cit., p. 179-181, G. Isaac, 
Renovation des institutions ..... op. cit., p. 794-796, National Audit Office, State Audit in the European 
Union, London 1996, p. 220, P. Graig, Gr. De Burca, EC LAW, Text Cases and Materials, Clarendon 
Press, 1995, p. 88, P. D. Dagtoglou, European Community Law...., op. cit., p. 293, F. Wooldringe/M. 
Sassela, op. cit., p. 45 & T. M. James, The Court of Auditors of the European Communities and the 
external audit bodies of the Member States in Honorary Volume for the 150 years of the Greek Court of 
Audit, Athens 1984, p. 469-486 at 471, G. D. Drisis, From the European Idea to the New Europe of 
Maastricht, Athens 1995, p. 95, P. Lelong, La Cour des Comptes des Communautds et le contr6le 
externe des finances publiques europ6enes, RFFP, No 4,1983, p. 99-118 at 102, G. Isaac, Les Finances 
Communautaires, Rev. Trim. Dr. Europ., Vol. 16,1980, p. 302-353. 8 For opinions denying the ECA the status of a Community's institution see F. Wooldridge, M. Sassella, 
op. cit., p. 49, G. Isaac, Renovation des institutions...., op. cit., p. 792, D. Strasser, The Finances...., op. 
cit., p. 270, C-828/79, Adam v Commission of the European Communities, [1982] ECR, 269 at 290. For 
opinions accepting the ECA as a Community institution see H. Aigner, op. cit., p. 25, P. Lelong, op. cit., 
p. 100-101, T. M. James, op. cit., p. 471, D. Strasser, The Finances ...... op. cit., p. 270, G. Orsoni, La 
Cour des Comptes des Communautds Europdenes, RFFP, No 36,1991, p. 77-90 (78), Ch. Kok, The 
Court of Auditors of the European Communities: "The other European Court in Luxembourg"I 
CMLRev, Vol. 26,1989, p. 345-367 (347). 
9 This amendment demonstrates the importance of the ECA's role in the Communities' operational 
system. See 1. Anastopoulos, New institutional balances of the Communities' institutions after 
Maastricht in Th. Christodoulidis, K. Stefanou, The Treaty of Maastricht-A Comprehensive View, 
Sideris Publications, 1993, p. 127-139 (134). For more details about the negotiations leading to this 
amendment see D. Strasser, Les dispositions fmancieres du Traite de Maastrichtý RFFP, No 45,1994, p. 
195-205. 
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3.2.1. Extent of Audit 

Art. 246 EC Treaty states that the ECA shall carry out the audit. This is a general 
provision, setting the limits of the Court's jurisdiction. It was introduced in 1993 by the 
EU Treaty. It adds nothing legally substantial but provides a broad specification of the 
ECA's competences and gives the impression of enlarging them. " In any case, this 
disposition should be regarded as introductory to the Treaties' provisions about the 
ECA's tasks. 

According to the first sub-paragraph of Art. 248(l), the ECA's primary task is to 
examine the accounts of all revenue and expenditure of the Communities even those not 
included in the general budget. This is the core of the ECA's competence to audit the 
management of ESF resources. Since the Commission manages those resources, this 
disposition must be read alongside Art. 248(3) EC Treaty. The latter provision has been 
amended by the Amsterdam Treaty in order to allow the audit not only of the 
Community institutions but also of agencies which manage resources on behalf of the 
Community, and of the final beneficiaries. According to its new wording 

"The audit shall be based on records and, if necessary, performed on the spot in 
the other institutions of the Community, on the premises of any body which 
manages revenue or expenditure on behaý, qf the Community and in the Member 
States, including on the premises of any natural or legal person in receipt of 
paymentsftom the budget. )5 

It is common, especially in Greece, for various bodies, outside the framework of the 
Community institutions, to manage resources given by the Structural Funds. With regard 
to resources given to Greece by the ESF, the bodies usually managing these funds are the 
Ministry of Labour and Social Security, the Greek Manpower Employment Organization, 
the Ministry of Education, the Ministry of National Economy, the Ministry of Heath and 
Welfare, the Ministry of Development, the General Secretariat for Equality etc. The 
recipients of these funds vary according to the programme or project financed. As it is 
evident from the Greek employment policies financed by the ESF (see Chapter 2). the 
majority of the resources are used to finance vocational training measures. The Greek 
Manpower Employment Organization has its own structure of vocational training so it is 
one of the most important recipients. Other recipients might be local authorities, Public 

10 D. Strasser, Les dispositions-, op. cit., p. 196-197. 
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and Private Institutes of Vocational Training, universities, public and private 
undertakings participating in programmes for the promotion of employment etc. These 
can all be audited by the ECA. 

Art. 248(3) obliges all Community institutions (mainly the Commission) and all 
agents and recipients of assistance from the ESF in Greece to forward to the ECA any 
information and documents necessary for the audit. The ECA should therefore have a 
complete idea of the management of the ESF resources in Greece. In practice this is not 
always possible because the ECA has limited personnel and a vast number of transactions 
to audit. Therefore it relies on the cooperation of national audit institutions. This issue 
will be analyzed further below. 

3.2.2. Method and types of audit 

The EC Treaty also prescribes the form of audit, of the management of the 
resources in question, by the ECA. According to Art. 248(2), first sub-paragraph 

"7he Court of Auditors shall examine whether... all expenditure incurred in a lawful and regular manner and whether the financial management has been 
sound. " 
So one objective is to confirm that the amounts owed by the Union have been 

paid. Another is to verify that the operations carried out have supporting documentation 
and that the available information is sufficient to enable the management and control 
authorities to fully perform their respective tasks. " 

Key words in this disposition are: "legality", "regularity", and "sound financial 
managemenf'. The ECA's examination as to legality and regularity involves checking 
whether individual comn-ftments and payment operations have been carried out in 
compliance with the relevant legal provisions (sectoral regulations, conventions, 
mandates, agreements and contracts). 12 The legality audit goes a little further by 
including a review of the overall management, focusing on its compatibility with the 
Treaties and secondary legislation (budget, Financial Regulation, internal management 
" European Court of Auditors, Auditing the Finances of the European Union, Office for Official 
Publications of the European Communities, 1996, p. 18, National Audit Office, op. cit., p. 224, N. 
Themelis, The European Economic Community and its Court of Auditors, in Honorary Volume for the 150 years of the Greek Court of Audit, Athens 1984, p 113-124, (122) & D. Strasser, The Finances...., 
op. cit., p. 279. 
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rules). 13 The ECA's audit also examines the adequacy of the Communities' accounting 
systems and their capacity to record all transactions correctly. 14 The ECA must, while 
performing its audit a) respect the budgetary rules, b) report any cases of fraud detected 
and c) respect and follow the observations concerning the auditing standards and 
practices. " 

As for determining whether the financial management has been sound C'value for 
money" audit), it has been observed that both the internal financial control and the 
external audit must take this into consideration. Three inter-related aspects of 
management are practically examined: Economy, Efficiency and Effectiveness (the three 
"Esý')- 16 The "Economy" aspect relates planned input of resources to the actual input, 
determininig whether the least expensive means of achieving a given target have been 
used or not (examination of alternatives). The "Efficiency" aspect concerns the 
relationship between actual input (resources) and actual output (results achieved), 
determining whether the means adopted were employed in the most appropriate manner 
(examination of performance). "Effectiveness" is measured by comparing actual output 
with planned output, determining whether the purpose has been achieved or not (success 
rate). 

It must be observed that the audit should not include the evaluation of the 
purpose selected, which is a question of political choice. 17 Audit institutions (internal and 
external) must not question policy decisions, such as the measures to be financed by the 
ESF in order to promote employment in Greece. They are only empowered to determine 
decide whether a chosen line of policy is being conducted in a cost effective way. " They 
should also distinguish between goal achievement and effectiveness, as not every goal 
achievement can be the result of the implemented policy. " Clearly, in order for the audit 
to be carried out., it is necessary for political authorities to set clear objectives for their 
selected policy. 20 All appropriations in the budget are accompanied by a commentary 
containing an analysis of the legal basis of the respective expenditure. This often simply 

" European Court of Auditors, op. cit., p. 18-19. 13 Ibid, p. 19. 14 National Audit Office, op. cit., p. 224. 15 G. Orsoni, op. cit., p. 81-83. 16 T. M. James, op. cit., p. 475 & D. Strasser, The Finances...., op. cit., p. 279. 17 G. Orsoni, op. cit., p. 83. 18 D. Swann, The Economics of the Common Market, Penguin Books Publications, 1995, p. 65. 19 F. L. Leeuw, Effectiveness auditing in the Netherlands: Mstory, Charter and case studies, EUROSAI, 
No 1.1993-1994, pp. 16-20 at 17. 20 P. Lelong, op. cit., p. 105. 
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consists of a statement of political aims, or reference to a political act e. g. a resolution. 21 
In the case of ESF resources in Greece., usually reference is made to the Community 
Support Frameworks, the National Action Plans for Employment and the Convergence 
Programme submitted by the Greek government. The goals set in these documents will 
be used as criteria to determine whether the financial management has been economic, 
efficient and effective. 

A "value for money" audit by an external audit institution is based on an 
assessment of the adequacy of internal systems, and takes into consideration a wide 
range of internal and external data to inform its views on the organisation's 
administration . 

22 This method is called "systems-based approach of audif'. 23 It was 
described in detail in the ECA's Annual Report for 1980 : 24 

"It is based on the idea that the internal administration) by its organisation and 
mode of operation, should be self controlling; this constitutes the concept of internal control. In applying this approach the Court examines all the elements of 
the institution's internal management which makes up the processes of 
authorising, recording and verifying financial transactions e. g. the organisation 
plan and the allocation of responsibilities for actions and decisions having 
financial and accounting implications. If the systems and procedures appear to be 
sound., the Court carries out tests of cases and transactions and such analytical 
checks as it deems necessary to confirm that the systems are operating as described and producing satisfactory results. If systems' weaknessýs are identified, cases and transactions are examined to establish the practical 
consequences of weaknesses.... It is in the interests of the Communities in general 
that any deficiencies in management procedures should be identified and 
remedied. " 

Using this method, the ECA first examines, analyses and documents the organisation's 
system of internal control under audit. It then tests the compliance of the system's actual 
function in practice with its theoretical model made after the first examination. 25 If this 
test shows that the system is valid, the ECA's auditor proceeds to examine essential 
financial transactions, but using a limited number of samples, and concludes substantive 
and comparative tests. After examining a significant number of operations, the auditor 
gradually arrives at a judgement, as objective as possible, that enables him to form and 

'21 A. Dashwood, The limits of European Community powers, ELRev, Vol. 21,1996, p. 113-128 at 126. 22 National Audit Office, op. cit., p. 226. 73 N. Themelis, op. cit., p. 122. 24 Oj 1981, C 344/8-9. 25 Ch. Kok, op. cit. p. 354. 
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express an opinion as to whether the system implemented is likely to achieve the intended 
results. 

26 

According to the remainder of Art. 248(2) 

.... The audit of expenditure shall be carried out on the basis both o 
commitments undertaken andpayments made. These audits may be carried out before the closure of accountsfor the financial 
year in question. " 

The ECA can perform both ex ante and ex post audits. Therefore, it may not only locate 
where the Communities have paid money in error, but also prevent erroneous payments. 
Its competence to perform ex ante audits is very important since this kind of audit 
precludes any misuse of Community funds and, consequently, damage to the 
Communities . 2' The provision enabling the audit to be performed before the closure of 
the financial year is based on the previous experience of the Audit Board (the ECA's 
predecessor). The Commission (in particular) bad concluded that audits were only to be 
conducted after the closure of the financial year . 2' This created a lacuna undermining the 
Communities' entire audit system. However, under the current provisions, audits take 
place during the financial year and may begin as soon as the event causing the 
expenditure has occurred. 

Practically all these provisions (about the extent and the method of audit) allow 
the ECA to control the resources given to Greece by the ESF before or after the actual 
payment to the beneficiary is made, regardless of whether the Authorising Officer and the 
Accounting Officer are within the Community institutional framework (Conunission) or 
the national institutional framework. 

3.3. Parliamentary Control 

The European Parliament, chiefly since the early 1970s, had campaigned to be 
granted a greater role in the Communities' financial affairs . 

29 It obtained more budgetary 
26 European Court of Auditors, op. cit., p. 19-21. 27 K. X. Sarantopoulos, General Principles of Public Audit, in The Audit of Public Finance in Greece 
and Abroad (Studies), Athens 1975, p. 11-34 (17). 28 G. Isaac, La renovation ...... op. cit., P. 797. 29 Sir N. Price, op. cit., p. 239 & A. G. Toth, The Oxford Encyclopaedia of European Community Law, 
Vol I: Institutional Law, Clarendon Press, 1990, p. - 144. For a detailed analysis of the Parliament's 
positions concerning its involvement in the budgetary proceedings and the other institutions' views see F. Wooldridge, M. Sassela, op. cit., p. 13-43, G. Isaac, op. cit., p. 737-775, M. R. Emerson/T. W. K. 
Scoot, The financial Mechanism in the Budget of the European Community: The hard core of the British 
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competences in 1975 through the Second Budget Treaty. The Parliament's advisory role 
with regard to the Community budget became a co-decision role. 'o Under the system 
established by the Second Budget Treaty (now incorporated into Art. 272 EC Treaty) 
the Council has decisive authority on compulsory expenditure (expenditure necessarily 
deriving from the Treaties or from acts adopted in accordance with them) while the 
Parliament has the final say on all other (non-compulsory) expenditurq. The definitions of 
compulsory and non compulsory expenditure provided by Art. 272(4) EC Treaty are not 
satisfactory. According to the Parliament, only expenditure to which a third party has a 
legal claim may be regarded as compulsory. " The Council did not present a counter 
argument, but neither did it accept this definition. However, in their Joint Declaration of 
1982 on the Community Budgetary procedure 32 the Council and Parliament defined as 
compulsory expenditure the Community's legal obligations towards third parties, who 
may be either third countries or Member States, individuals or corporations. This 
definition included expenditure about the Common Agricultural Policy and the 
institutions administrative expenditure. In the Interinstitutional Agreement of 1988 on 
Budgetary Discipline and Improvement of the Budgetary procedure, 33 the two 
institutions agreed to treat expenditure incurred for the Structural Operations (including 
the ESF resources given to Greece) and policies with multiannual allocations (such as the 
integrated Mediterranean Programmes and the research policies) as non-compulsory 
expenditure (Art. 16 of the Agreement). 

The other important competence of the Parliament concerns the budget's 
implementation. According to Art. 276(l) EC Treaty 

"The European Parliament, acting on a recommendation rom the Council fi 
which shall act by a qualyled majority, shall give a discharge to the 

re-negotiations of 1974-1975, CMELRev, Vol. 14,1977, p. 209-225, Sir. Ch. Sopwith, Legal Aspects of 
the Community Budget, CMLRev, Vol. 17,1980, p. 315-347, H. Wallace, A budget made in Strasbourg 
and unmade in Luxembourg, YBEL, Vol. 6,1986, p. 263-282, P. Zangl, The interinstitutional 
agreement on Budgetary Discipline and improvement of the budgetary procedure, CMLRev, Vol. 26, 
1989, p. 675-685, G. Isaac, L' encadrement a moyen tenne des finances publiques conununautaires. L' 
Accord interinstitutionnel sur la discipline budgetaire et F amelioration de la procedure budgetaire. 
Bilan et avenir, RFFP, No 45,1994, p. 949. 30 Office of the European Parliament in Greece, European Parliament-The parliamentary institution of 
the European Union, Athens, 1999, p. 48. 31 P. Dankert, The Joint Declaration by the Community institutions of 30 June 1982 on the Community 
Budgetary Procedure, CM[LRev, Vol. 20,1983, p. 701-712 at 705. 32 Joint Declaration by the Community Institutions of 30 June 1982 on the Community Budgetaxy 
Procedure, OJ 1982, C 194/1. 33 Interinstitutional Agreement on Budgetary Discipline and Improvement of the Budgetary Procedure of 29 June 1988, OJ 1988, L 185/33. 
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Commission in respect of the implementation of the budget. To this end, the 
Council and the European Parliament in turn shall examine the accounts and 
thefinancial statement referred to in Article 275, the annual report by the Court 
of Auditors together with the replies of the institutions under audit to the 
observations of the Court of Auditors, the statement of assurance referred to in 
Article 248(l), second subparagraph and any relevant special reports by the 
Court of Auditors. " 

3.3.1. The European Court of Auditors in the discharge procedure 

The discharge procedure begins when the ECA submits its Annual Report and its 
Statement of Assurance to the Parliament and the Council. 

According to Art. 248(4) EC Treaty the ECA draws up its Annual Report after 
the close of each financial year. This is published and submitted to the other institutions 
along with the replies of the audited institutions. The Report contains the ECA's findings 
and remarks concerning the implementation of the budget. The ECA has always sought 
to establish a fi-uitful cooperation between itself and the other institutions, especially the 
Commission. 34 It tried to achieve this by introducing innovations in its reports. The first 
innovation was to add, after its Annual Report, an important analysis with statistical 
information concerning the Communities finances. This pleased the European 
Parliament. 35 Secondly, in order to facilitate the authority for the budget discharge, the 
ECA included some comments on the institutions' responses as a rejoinder . 3' The 
Commission contested this intensively, claiming that the ECA lacked authority and 
(alternatively) that it should allow the institutions to respond again to its comments. 37 
Following this inclusion of comments on the institutions' replies (mainly those of the 
Commission), the Commission sent a document to the Parliament expressing its opinion 
on the ECA's comments. The ECA has since refrained from making additional 
comments, but has never officially renounced this prerogative . 38 The European 
Parliament, in its resolution giving a discharge to the Commission for the implementation 

34 G. Isaac, Les Finances ..... op. cit., p. 351. 35 Ibid, p. 351. 36 See the Annual Report of the Court of Auditors for the Financial Year 1979, OJ 1980, C 342/10,16, 
25,53,59,128,132 etc. 37 G. Isaac, Les Finances...., op. cit., p. 351, note 164, & D. Strasser, The Finances...., op. cit., p. 280 38 G. Isaac, Les Finances...., op. cit., p. 351, note 164. 
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of the 1979 budget, had accepted that the ECA was entitled to add comments to the 
institutions' replies to its observationS. 39 

The ECA's obligation to produce a Statement of Assurance was established in 
1993 by the EU Treaty. According to Art. 248(l) the ECA must provide the Parliament 
and the Council with a Statement of Assurance as to the reliability of the accounts and 
the legality and regularity of the underlying transactions. It is evident from this that the 
ECA has been obliged to extend its audit coverage across the whole range of 
Communities' expenditure. 40 With that Statement the Court must declare that, after 
having conducted all the necessary audits, it has reached a point of assurance that all the 
accounts presented reflect reality and that all underlying transactions are legal and 
regular. 41 

The amount of work required by the ECA to produce such a Statement is 
enormous (especially after the Court's decision that it needs to audit expenditure down 
to the level of the final recipient of the Community spending"). its completion has 
become a major focus for the Court's financial audit. If the ECA cannot conduct all the 
audits that it thinks necessary in order to assure the legality and regularity of the 
accounts, or if during its audits it locates important anomalies affecting a substantive part 
of the accounts, has the right to refuse to produce the Statement of Assurance. " This has 
happened since the financial year 1994. The ECA, because of the high rates of substantial 
and formal errors concerning transactions and payments, and having obtained insufficient 
evidence to reach an opinion as to the correct use of Community funds, declined to 
provide a positive global assurance as to the legality and regularity of the transactions 
underlying the payments for the financial years 1994 to 1998.44 The ECA therefore has a 
" Resolution of 18 June 1981 containing the comments accompanying the decisions granting a discharge on the implementation of the budget of the European Community for 1979, OJ 1981, C 
172/80. Since 1997, Annual Reports only include summaries of the ECA's detailed audit findings on the 
efficiency and effectiveness of the revenue and spending programmes. The details of these findings are 
presented in Special Reports on individual topics, published on the same day as the Annual Report or 
shortly afterwards. See House of Commons, Select Committee on Public Accounts, Financial 
Management and Control in the European Union, 290'Report, Session 1998-1999, HC paper 690, para. 74. 40 National Audit Office, op. cit., p. 225. 41 D. Strasser, Les dispositions ...... op. cit., p. 200. 42 European Court of Auditors, Statement of Assurance for the Financial Year 1995, OJ 1996, C 395/19. 43 D. Strasser, Les dispositions...., op. cit., p. 200. 44 European Court of Auditors, Statement of Assurance for the Financial Year 1994, OJ 1995, C 303, 
European Court of Auditors, Statement of Assurance for the Financial Year 1995, OJ 1996, C 395, 
European Court of Auditors, Statement of Assurance for the Financial Year 1996, OJ 1997, C 348, 
European Court of Auditors, Statement of Assurance for the Financial Year 1997, OJ 1998, C 349, 
European Court of Auditors Statement of Assurance for the Financial Year 1998, OJ 1999, C 349. 
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formidable power of sanction: " the institution concerned would be required to make the 
necessary rectifications in order to avoid any qualifications in the Court's Annual Report, 
or its complete refusal to produce the Statement of Assurance. 

The Statement of Assurance has several objectives. These include a) providing a 
basis for the Parliament to make a global judgment about the work of the Commission 
during the discharge process, b) providing an instrument for the ECA to use in getting 
better access to information and c) putting pressure on the ECA to adopt a more 
coherent approach to its work. 46 Such a statement was not required before 1993 because 
as European institutions were presumed to keep accurate accounts, therefore the 
certification of these accounts was not regarded as essential . 47 The ECA" s own 
interpretation of the Treaties was that it was not obliged to examine the accuracy of the 

48 EC accounts as a whole. This led it to be criticized for looking only in areas where it 
expected to find mistakes, and, for not giving praise where matters were satisfactory. 49 
The Statement of Assurance, providing a global view of the Communities' financial 
management, has eliminated this criticism. " 

An example of the ECXs use of the Statement of Assurance to control the 
management of ESF resources in Greece is the on the spot control performed in October 
1998, within the framework of the preparation of the Statement of Assurance for the 
Financial Year 1997. This control focused on the management of some the ESF 
resources given to Greece. Two cases were examined in detail. 51 

45 D. 0' Keeffe, op. cit., p. 187. 
46 1. Harden,, F. White, K. Donnelly, Op. cit., p. 614. 47 D. Strasser, The Finances...., op. cit., p. 278. 48 1. Harden, F. White, K. Donnelly, Op. cit., p. 612. 49 House of Lords, Select Committee on the European Communities, Financial Control and Fraud in the 
Community, Session 1993-1994,12'h Report, I-IL paper 75, para. 30. 50 The method of audit used in the case of the Statement of Assurance - an exception to the usual method 
used by the ECA - is known as "monetary unit sampling" and involves taking individual units of 
account as the population and then taking a sample of 600 so-called "hits", ensuring at the same time 
that the samples selected are broadly representative of the total population. The transactions of which the 
"hit" units form part are audited down to the level of the final beneficiary. A judgement is made about 
the significance of any errors detected and the result from the sample is then extrapolated to the whole budget. The ECA's aim is to be able to say with 95% certainty that error in the execution of the total 
budget is no more than 1%. This methodology, as the ECA has admitted, is largely experimental. Ways 
of developing it have been examined by specialists which suggested that the ECA must increase the 
amount of audit work undertaken in areas considered to be of greater risk, which means an increase of 
sampling and a closer monitoring of transactions in these areas. This diversification of the audit 
procedure is a result of the aforementioned Court's position that it cannot comment on materials it has 
not examined. See I. Harden, F. White, K. Donnelly, op. cit., p. 612-613, National Audit Office, Report 
on the Annual Report of the European Court of Auditors & the Statement of Assurance for 1995) 
London 1997, p. 36-37. 51 See Doc 1634/LS 264/98 (10.07.98) of the European Court of Auditors to the Greek Court of Audit. 
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The first concerned the Information Technology system used by the Greek 
Ministry of Education in order to manage ESF resources. The Court noted that the 
Ministry had used some erroneous economic parameters in its IT system, causing that 
system to state that certain expenditure was higher than it really was. The Ministry of 
Education consequently asked for more money in its application for final payment from 
the ESF. This error, according to the ECA, affected not the accuracy of the accounts 
(since the error was located) but the legality and regularity of the actions concerned. The 
ECA suggested that the additional amounts paid must be returned and that the Greek 
Ministry of Labour and Social Security, being the overall managing authority of ESF 
resources in Greece, must always verify the reliability of the IT systems used for 
managing ESF resources. The Ministry, in its reply to the ECA, noted thae 2 it had 
already located the error in the IT system, that the necessary corrections had been made, 
and that it performs regular controls in order to verify the correctness of the financial 
management of ESF resources in Greece. 

The second case concerned the initial vocational training and education leading to 
the degree of Engineering in Merchant Navy. This scheme operates in specific schools 
and is monitored by the Greek Ministry of Mercantile Marine. The ECA noted that the 
total expenditure of the central administrative service for education in one school had 
been regarded as eligible expenditure and claimed from the ESF. However it found that 
not all the operations of this service were relevant to ESF operations. The expenditure 
incurred for irrelevant operations were ineligible (this conclusion was based on 
Regulation 93/2084/EEC). The Court considered that this error did not affect the 
accuracy of accounts (since it was located), but the legality and regularity of the relevant 
actions. This error was considered to result from ignorance of the relevant Regulations. 
The Court suggested that the Ministry of Labour and Social Security should prepare 
guidelines, which would clarify, for other Greek authorities, the eligibility criteria for 
expenditure under the ESF Regulations, enabling them to distinguish eligible and 
ineligible expenditure. 

The ECA, by submitting its Annual Report and Statement of Assurance to the 
Council and Parliament, fulfils its obligation to help these two institutions control the 
implementation of the budget. This form of assistance is supplemented by the special 
reports adopted and submitted by the ECA according to Art. 248(4) EC Treaty. 
52 See Doc OIK. 170445 (08.09-98) of the Greek Nfinistry of Labour and Social Security to the Greek 
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3.3.2. The Council in the discharge procedure 

All these documents are forwarded first to the Council, which must study them 
before issuing its recommendation to grant or refuse to grant a discharge to the 
Conunission. This recommendation is prepared by a subordinate committee of budgetary 
experts, within the framework of the Committee of Permanent Representatives 
(COREPER) . 53 It constitutes an attempt (not always successful) to compromise between 
the Member States' political points of view on the issues raised in the discharge 
procedure by the ECA's reports, 54 which so far have not been carefully examined by the 
committees preparing the Council's recommendation. 55 This has been because the 
committees' members have been very busy and did not welcome the additional task of 

6 examining such a large, complex document as the ECA's Annual Report. 5 The ECA has 
advised the Council of its disappointment with this situation, and the Council has 
promised to improve it. 57 So, it has recently been decided that any future report from the 
ECA will be carefully studied by a relevant conunittee of the Council or a working party 
from COREPER. 5' Nevertheless, the Council is not obliged to take action according to 
the ECA's reports, and does not have to justify its choices. 59 

3.3.3. The European Parliament in the discharge procedure 

Following the Council's recommendation, the Parliament must decide whether to 
discharge the Commission regarding the implementation of the budget. This competence 
is important: the European Parliament alone is competent to decide whether the 
Commission can be discharged with regard to the budget. Granting such competence to a 
parliamentary institution is traditional: in the Member States, the executive must account 

Court of Audit. 53 1. Harden, F. White, K. Donnelly, op. cit., p. 625, Ch. Kok, op. cit., p. 352, D. 0' Keeffe, op. cit., p. 183. 54 Ch. Kok, op. cit., p. 352. 55 1. Harden, F. White, K. Donnelly, op. cit., p. 625. 56 Sir N. Price, op. cit., p. 242. 57 Ibid, p. 242. 511. Harden, F. White, K. Donnelly, op. cit., p. 625. 59D. OKeeffe, op. cit. p. 183. 
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for its budgetary mansigelliellt to the national parliament. This tradition was first 
established in Eingland, especililly Nvith regard to imposing new taxes. "O 

Thc E-uropean Parliament's competence to discharge the Commission is cither an 
aspect of the Parliament's political control over the Commission, or a separate 
controlling function within the Parliament's budgetary powers. This second perspective 
seeills More convincing. This is supported by tile fact till means of political contral over 
the Commission tire presented in tile dispositions of file Treaties regarding tile 
institutions i. e. Ail. 214 (approval of the President and other Commissioners), Art. 220 1 
(motion of censure), Articles '200 and 212 (discussion and approval orthe Commission's 
annual general report), Art. 197 (parliamentary written and oral questions to the 
Commission) etc. The discharge procedure, however, is found ill the T'reatics' fimancial 
provisions, along with the drawing up of tile budget. A completely separate rramework is 
thereby created, in which the Parliament plays till important role. The nature of work 
required in order to give it disclitirge to tile Commission also difiers substantively rrom 
tile politic6al control exercised through the parliamentary questions procedure. 'This is 
evident from the following analysis. 

Before giving it discharge to tile collimission, the Parliament must consider the 
I-. *CA's reports and Statement of Assurance its well its the Council's recommendation. 
None of these doctiments binds tile parliament. However, in practice, tile Parliament uses 
them all (especially the 1-3-CA's repoils) in order to produce its decision (more details will 
be presented during the discussion or tile pill, 111cial Itegullitioll). 

"I'lle Manstricht. 'Y'reaty reillrorced the Parlijillient. 's competence by adding the 
following dispositions to Art. 276: 

042 Before gisting a discharge to the Comillissiolle of, for Wl)? other plupose ill 
connection with the exercise e ,! f Itspowers over the impl ittentation of the budget, 
the P. rit-opean Parliament majo ask to hear the Commission grive evitkitce wid: 
regard to the exectition (? f expenditul-e or the operation (if fillancial Control 
systems. 77te Commission sha/I suhinit any isecessaty ItIforillation to the Es 111'Opeall Parliament (it the latter's request. 
3.7710 Co'llinissioll shall take all appropriate steps to act on the observations I ill the decisions qivinq discharge and on other obserwitions It), flit! I., *uropean 
Parliament relatl1q: to the twevialon (! f expenditure, (is lifell (is oil comments 
accompoltiting file recommendations on discharge odopted Iýv rite Council. 

L Tiolabas. JAI. Colicitt, Dioil Illidghilic cl colliplabillid Pliblitille, Dallot Pobll I Ivil'olls, 
16-19. 
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At the request of the European Parliament or the Council, the Commission shall 
report on the measures taken in the light of these observations and comments 
and in particular on the instructions given to the departments which are 
responsible for the implementation of the budget. Yhese reports shall also be 
forwarded to the Court ofAuditors. " 
These provisions improve the Parliament's effectiveness in exercising its 

budgetary control. The information requested by the Parliament is additional to all 
information provided by the Commission until that time, meaning the accounts submitted 
according to Art. 275. Having read the ECA's reports, the Parliament is in a position to 
evaluate the additional information and determine whether it is satisfactory or not. An 
example could be a request from the Parliament for all information concerning ESF 
resources given to Greece with regard to employment. The Commission would be 
obliged to provide all relevant information. The Parliament"s decision about the 
discharge may very well depend on such information. 

The consequences of the discharge decision are very serious. If the Parliament 
declines to discharge the Commission, this is politically equivalent to a motion of censure 
and the Commission might have to resign as a body. 6' Even if the Commission is 
discharged, it must take account of the remarks put forward by the Parliament. It must 
take measures based on these remarks and report on the progress of those measures to 
the Parliament, the Council and the ECA. So the Parliament. can influence the 
Commission's implementation of the budget by pointing out defects in the Commission's 
management and suggesting solutions. The Commission must elaborate on these points 
and take the appropriate action. Since this action will be reported to the Parliament, the 
latter can determine whether or not its remarks have been taken into consideration, and 
can act accordingly, by approving or disapproving the Commission's actions and 
exercising its other controlling competences (ie the motion of censure procedure), or 
even bringing an action before the ECJ. 

3.4. Decentralised Audit 
This level of audit demands cooperation between the national audit institution 

and the Community authorities responsible for financial control. There are two reasons 

61 Office of the European Parliament in Greece, op. cit. p. 59, D. Swann, op. cit., p. 67. The Parliament 
refused to give a discharge to the Commission for the first time in 1984, for the implementation of the 1982 budget. For more details see Ch. Kok, op. cit., p. 3 50-3 5 1. 
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for this audit. The first is that the volume of the Communities' finances has increased 
substantially throughout the years. For example, the resources involved in structural 
operations increased from 6,800 million ECU in 1987 to 20,700 in 1993 and the 

62 prediction for the period 1994-1999 was 147,000 million ECU. The Community audit 
institutions (Commission's Financial Controller, ECA) have limited human resources, so 
it is practically impossible for them alone to monitor the management of the 
Communities' finances, especially as this is mostly performed by the national authorities. 
This is actually the second reason for having a system of decentralised audit. According 
to Art. 274 EC Treaty 

"... Memher States shall cooperate with the Commission to ensure that the 
appropriations are used in accordance with the principles of soundfinancial 
management. " 

Three types of management of the Community resources have been identified: 6' a) direct 
management (the Commission - or other institutions as appropriate - manages the 
appropriations directly and completely, i. e. administrative appropriations), b) 
decentralised management (the Commission works through national government 
departments, i. e. collection of revenue based on the own resources system) and c) shared 
management (the Commission works alongside national government departments on a 
complementary basis with regard to policies jointly financed, i. e. Structural Funds- 
partnership principle). 

The national authorities of the Member States are in a position to manage 
Community resources more effectively,, since they are familiar with the legislation and 
practices on financial management in their own respective countries. That is also true of 
the ESF resources given to Greece regarding the promotion of employment. However, 
this system of "shared management" has not always been implemented correctly and has 
created problems during the auditing procedures, especially with regard to external audit. 
The ECA presented the implications of shared management in its Annual Report for 
1987: 

"The consequences of sharing management responsibilities ... are felt when the 
time comes to audit them. The checks are carried out by and in the Member 
States, acting in association with the Commission. Although different in nature, 

62European Court of Auditors, Sound Financial Management...., op. cit., p. 42. 63 D. Strasser, The Finances...., op. cit., p. 218-219. 
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these management procedures have this much in common, that they presuppose, in accordance with Art. 5 of the EEC Treaty, active cooperation between the 
Commission and the Member State authorities concerned, particularly as regards 
monitoring, exchanges of information, coordination and the follow-up to any 
results thus obtained. 
.... the Court must emphasise that the Comn-dssion has not always been 
sufficiently active in the matter of coordination and supervision, in particular as 
regards the question of ensuring that national controls are carried out on an 
integrated basis from the Community point of view. Serious shortcomings in this 
area lead not only to a yawning gap between the intentions of the legislator and 
the practical application of the measures at local level, but may also have by no ,, 64 
means negligible consequences for the Community's finances. 

Another aspect of this wrongly implemented decentralisation policy has been noted in the 
Court's Annual Report for 1996. The Commission can recover erroneously used funds 
only by proving this error, so it is necessary for all beneficiaries and intermediary 
organisations to have accounting and control systems which could provide the 
controlling authorities with sufficient evidence regarding their management. 
Unfortunately, such a management information and accounting system has not been 
created, thus not permitting the Community authorities to exercise their overall 
supervisory function. 65 

3.4.1. Decentralisation in internal financial control 

In order for the Community controlling authorities to be able to monitor the 
decentralised (or shared) management of Community resources, a decentralised audit is 
necessary, which demands cooperation between the Community and national audit 
institutions. In Greece, with regard to internal controls) these authorities are the Ministry 
of Finance and the directorates of control established in the authorities managing the ESF 
resources, mainly the Ministry of Labour and Social Security and the Greek Manpower 
Employment Organisation. The EC Treaty includes no provisions regarding cooperation 
between the Financial Controller of the Commission and these national authorities, 
leaving everything to be regulated by secondary legislation. Only the aforementioned 
provision of Art. 274 can be used as an indirect guideline. National authorities should 
work with the Commission in order to control the transactions and to ensure that the 

6' OJ 1988, C 316/17-18. 65 Annual Report of the Court of Auditors for the financial year 1996, OJ 1997, C 348/8. 
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financial managemwit of Community resources in the Member States is sound. Art. 10 
EC Treaty, on the Member States's duty to fulfil their obligations under EC Law by 
facilitating the achievement of the Community's tasks, could also constitute a basis for 
establishing such cooperation. Since auditing is an activity performed by Community 
authorities, in this case the Commission's Financial Controller, it is possible to argue that 
national auditing authorities tire obliged to cooperate with the Financial Controller in 
order to ensure the sound financial management of Community resources. 

3.4.2. Decentralisation in external silidi( 

With regard to external audit however, the EC Treaty has more detailed 
provisions. Art. 248(3) provides that 

"The auditshall be based on recorcl. v (Ind, if necessaty, petfornied on the spot... 
in the Member States. In the Member States the audit shall be calried out it) liaison with the national audit bodies or, if these do not have the necessaly 
Powers, islith the competent national departments. Mese bodies or departments 
shall inform the Court ofA udifors whether they intend to take part in the andif. 
.... the national audif bodies or, if they do not have the necessay poupers, the 

ompard to the Court of Auditors, at *I. v competent national departments, shallf I 
request, any document or Information necussaty to cany out its fask. 

The Greek authority responsible for external audit is the Greek Court of Audit. Since the 
accession of Greece in 198 1, the ECA has taken advantage of these provisions and tried 
to develop its relationship with this national audit authority. Each member of the ECA, 
within the sector allocated to him/lIer, notifies the Greek Court of Audit of the date and 
nature of the audits planned, at least two months in advance, using a so called "letter of 
notification". 66 The audit areas covered by this linison do not only include cases ordirect 
Member State responsibility flor the implementation of the Community budget and the 
production of accounts for Community funds (13AGGF-Guarantee Section, Own 
Resources SyStel, l). 67 CIISCS of national administration handling aid applications and 
payment requests for the ultimate beneficiaries (especially from the Structural Funds) are 
also examined. " The f4 requency of these contacts depends on the ECA's annual 

D. Strasscr, The Finances ...... op. cit., 1). 28 1. 157 1,. M. Jamcs, op. cit., 1). " Mid, 1). 481. 
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programme of work and the organisation of audits in each sector. 69 With regard to the 
ESF resources given to Greece, there have been practically two audits per year, for the 
last five years. 

Contacts at high level are also made. In the Contact Committee of Heads of 
Supreme Audit Institutions, the presidents of the national audit institutions and the ECA 
meet in order to discuss technical issues and matters of coordination. 7' The objective of 
these contacts is to establish an operational link between the ECA and national audit 
institutions. 71 

As already noted, the ECA's objectives in every audit are to determine whether 
transactions have been legal and correct (regular) and whether the financial management 
has been sound. So far, not all national audit institutions have been familiar with this 
latter objective. The Greek Court of Audit has no such competence under its statute (see 
Chapters 5 and 7). 'Techniques and auditing standards used to establish the soundness of 
financial management may thereby be unknown to the national audit institution and 
difficult to understand. All these problems may be solved if the national audit institution 
is well informed and the ECA cooperates with it during the audit. 72 National audit 
institutions, through these contacts, familiarise themselves with the context of national 
expenses financed by the Communities' budget, transcend the simple legality and 
regularity audit, and come to appreciate the effectiveness and efficiency of the Union's 
financial policies and management. 73 The Greek Court of Audit's competence when 
establishing whether the financial management of Community resources has been sound 
is not based on Greek legislation, but on the dispositions of Art. 248. Since the ECA has 
such competence and the Greek Court of Audit must assist the ECA effectively, it is only 
proper for the Greek audit institution to be able to reach conclusions legislatively on 
whether the management of the resources given to Greece has been sound. Also, it must 
not be forgotten that in the Member States there is a variety of audit systems, sometimes 
completely different from each other. Consequently, it is difficult for the ECA auditing 
staff to keep track of all these systems in order to perform their audit tasks, without any 
assistance from the national audit authorities. Through the liaison, the ECA is constantly 
being informed on the audit systems of the Member States. 
69 D. Strasser, The Finances ...... op. cit., p. 281. 70 Ibid, p. 281 & T. M. James, op. cit., p. 481-482. 71 European Court of Auditors, op. cit., p. 24. 72 Sir N. Price, op. cit., p. 243 -244. 73 P. Lelong, op. cit., p 111. 
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Under Art. 248(3), it is possible for national audit institutions to take part in 
audits performed by the ECA in the Member States. This is a more advanced form of 
cooperation between the ECA and national audit institutions, known as "Joint Audit", 
and defined as 

cc an audit carried out jointly by a national audit institution and the European 
Court of Auditors on Community revenue and expenditure on the basis of a 
common plan and approach by a joint team with a view to reaching joint 
conclusions which may lead to a joint or separate report. , 74 

Joint audit therefore demands an audit team consisting of auditors from the ECA and the 
national audit institution, which must have a common plan and approach to the objective, 
the method of audit, and the conditions of collaboration between the ECA and national 
audit institutions as described above. The audit must have joint conclusions but the 
necessary reports may be separated. The distinction between the conclusions and the 
reports in which they will be presented, creates some doubts about their homogeneity. It 
is always possible that in one report the conclusions may be presented in a different way 
than in the other, thus creating different impressions and confusion concerning the 
audited transactions. In order to avoid such a situation, the only solution is to abolish this 
distinction and to present the conclusions in one joint report. In Greece, joint audits have 
not yet been developed. Given the limited resources (human and economic) of the Greek 
Court of Audit., when the auditors of the ECA perform on the spot audits in Greece, the 
auditors of the Greek Court of Audit are usually present only as observers. The reports 
adopted are based on the findings of the Community auditors and the Greek Court of 
Audit is satisfied to simply acknowledge them. 

3.4.3. The Amsterdam Treaty amendments 

The important and yet delicate issue of cooperation between national audit 
institutions and the ECA was considered by the 1996 Intergovernmental Conference. 
According to the new Art. 248(3) EC Treaty 

The Court of Auditors and the national audit bodies of the Member States 
shall co-operate in a spirit of trust while maintaining their independence... " 

D. Strasser, The Finances ...... op. cit., p.. 281-282. 
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Trust in a joint audit is vital. When there are many transactions to be audited, it is 
impossible for each auditor to check all the respective accounts. Therefore there is a 
division of labour within the auditing group. Smaller teams undertake the audit of certain 
accounts. In these teams there are both ECA and national auditors. Each team has 
confidence that the others perform their duties equally well. The European auditors trust 
that the national auditors will do their job correctly and vice versa. Within this auditing 
scheme there is no hierarchy between the ECA and the national audit institutions. The 
auditors are independent from each other and cooperate on equal terms. This equilibrium 
is based on the following: European auditors are more accustomed to ECA audit 
methods and requirements, whereas national auditors are familiar with the national 
financial systems and auditing requirements. Each side therefore contributes its 
knowledge and experience to the joint audit. 

Another proposal, which was not adopted, was to eliminate the option for 
national audit authorities to refuse to cooperate with the ECA. 75 This was obviously 
re . ected for political reasons rather than legal or even financial reasons. The elimination 
of this option would be taken signify a quasi-hierarchy between the national audit 
institutions and the ECA, giving precedence to the latter. Given that the joint audit 
procedures and methods have not yet been standardised, this option to refuse to 
participate is necessary. However, when standard procedures and methods of joint 
audits, adopted to each Member State's financial system, are established, any refusal by 
the national audit institutions to take part in the audit will not be justified. Given the 
increase of the operations financed by the European Union, such joint audit procedures 
will be the rule and not the exception in the European Union's financial management 
scheme. It is interesting to note that this proposal was put forward by the UK, which is 
usually very sceptical about granting any authority to the European institutions. This 
exception is probably justified by the nature of the ECA's duties. Sound financial 
management is a concept well established in countries like the UIC, especially with regard 
to the control of the management of public funds. Therefore it is logical for this Member 
State to want to fortify all the mechanisms required to control the management of 
Community Funds. Given also the mistrust of the internal and external controlling 
schemes of the southern Member States, 76 the need for a strong European audit 
75 A. Duff (Ed. ), op. cit., p. 170. 76 Recently for instance in Greece the President of the ECA sent a letter to the Prime Minister explaining 
that the Greek Court of Audit cannot adequately control the management of the resources given to 
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institution is great. It is regarded as an additional safeguard of the soundness, legality and 
regularity of the management of Community funds. 

Another aspect of decentralisation has been developed by the amendment of Art. 
280 EC Treaty, according to which the protection of the Community's financial interests 
is now a shared responsibility of the Member States and the Community (the latter being 
completely responsible under the previous regime). This provision requires the 
Community authorities to cooperate closely and regularly with all the relevant national 
authorities in their action to combat fraud. Art. 280 is regarded as a new specific legal 
base for the adoption of measures to counter fraud (see Chapter 4). 

3.5. Appraisal of the dispositions of the Treaties 

The first remark that can be made about the dispositions of the Treaties regarding 
the Communities' financial control system is that they include no direct provision 
regarding internal financial control. The indirect references noted above are insufficient. 
The fact that these dispositions must be generously interpreted in order to create a 
Treaty legal basis for internal financial control proves that this is a very significant 
omission. The internal financial control system is therefore downgraded. All three other 
levels of audit have a more or less direct legal basis in the EC Treaty. A new provision 
referring to the establishment of the internal financial control system should be included 
in the EC Treaty. 

Since the dispositions about internal financial control can be found only in 
secondary legislation, it is not easy to detect the existence of such a level of control, or 
of the provisions governing this system. This is not compatible with transparency within 

77 the Community, a principle much advocated by the Commission. According to 
Declaration no 17 annexed to the EU Treaty 

"... transparency of the decision-making process strengthens the democratic 
nature of the institutions and the public's confidence in the administration... " 

Greece by the European Union. The reasons given for this were the lack of human resources, means and 
authority. See To Vima, 21.03.1999, p. A52. 77 See for instance the Commission Report for the Reflection Group on the Intergovernmental 
Conference of 1996, SEC (95)731 final, p. 37. 
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The internal financial control system is located in the core of the decision making process 
as it deals directly with decisions taken about one of the Community's most important 
administrative function, the implementation of the budget. If the public knows that such a 
internal financial control procedure exists, its confidence in the Conunission will be much 
greater. Knowledge of the basic characteristics of such a system will allow a more 
complete evaluation of the Commission's whole financial management system. Placing 
the dispositions on the internal financial control system placed somewhere in the vast 
volume of Community secondary legislation is not the solution. 

The counter-argument usually offered by the Commission is that internal financial 
control procedure is an issue of Community interest (a so-called public interest 
argument) and therefore not accessible to the public. This is not convincing. The 
Commission manages a budget financed by a system which, although called "own 
resources". 78 is based on money paid by European taxpayers through, inter alia, custom 
duties, agricultural duties/charges, VAT, Member States contribution according to their 
Gross National Product, etc. It is only right that these taxpayers have the right to know 
how their money is spent and how the financial management is monitored. A further step 
in that direction would be to oblige, legislatively, the organs responsible for internal 
financial control to publish an annual report. This, along with the Annual Report of the 
ECA, would create a basis for establishing a system for public accountability of the 
Commission. The most appropriate method would be to add a relevant provision to the 
Financial Regulation. The addition to the Treaties of provisions governing internal 
financial control would require the lengthy, hazardous procedure of an 
Intergovernmental Conference. However, in the long term, such an amendment of the 
Treaties is necessary. 

This issue of the Commission's public accountability is very important. The 
dispositions concerning the publication of these auditing reports could simultaneously 
establish a right and an obligation for all European audit authorities to publish the results 
of their audits . 79 The recipients of this information include the so-called "European 
Public Opinion" and the media that sometimes form this opinion. It has been correctly 
78 This system was established by the European Council Decision of the 21 April 1970 on the 
replacement of financial contributions from the Member States by the European Communities own 
resources,, OJ 1970, L 94. 79 C. Mayenobe, The Court and Information in Democracy, in Minutes of the Convention "Historical 
Development of the institution of the Court of Audit in Greece and France", Athens 1993, p. 153-157 at 
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observed that publication in the Official Journal does not automatically imply bringing to 
public attention or publicising. " The citizens of the Member States must know the 
results of the financial management of the Union's resources. The media, in order to 
provide such information, organise debates between specialists or ask journalists to 
analyse the technical and sometimes incomprehensible information provided by 
Community audit authorities (usually the ECA). But there lies the danger of distortion of 
this information by j ournalists in order to produce an important piece of news. " Another 
danger is the premature spreading of information concerning some audits before their 
completion. 82 Such "leaks" may have disastrous effects since any information provided is 
incomplete and therefore inaccurate. The ECA, for instance, faces increased publication 
of information, which it started itself, by publishing its reports. 83 It must have a very 
good understanding of these dangers. Its place in the democratic regime of the European 
Union requires a flawless performance. Its members and staff must perform their auditing 
duties as seriously and accurately as possible, in order for the audits' results to be 
accepted and respected by the auditees and the public. " Information provided to 
European taxpayers can make them appreciate the existing "scandalous" situation 
regarding the fraudulent flow of their own money. 8' This will mobilise the European 
public opinion, and the taxpayers' reaction to the extent of the scandal will create the 
necessary political pressure to compel the competent institutions (national and European, 
mainly the Council) to act more effectively in order to combat fraud. 86 This argument is 
strengthened by the events, which led to the resignation of the Commission under 
Jacques Santer in March 1999. Allegations of mismanagement, irregularities and fraud, 
were put forward and several programmes were examined by a Committee of 
Independent Experts having a mandate to examine the way in which the Commission 
detected and dealt with fraud and mismanagement. 87 This Committee presented its 
findings in March 1999. Its report revealed numerous cases of fraud, mismanagement 
153. This author focuses mainly on the French Court of Audit, but the dispositions in question could be 
considered as guidelines for all audit authorities. so Ch. Kok, op. cit., p. 348. 81 C. Mayenobe, op. cit., p. 156. 
82 Ibid, p. 157. 83 Ibid, p. 156. 84 Ibid, p. 156. 85 House of Lords, Select Committee on the European Communities, Financial Control and Fraud in the 
Community ...... op. cit., para. 52. 86 Ibid, para. 52. 87 See also European Parliament, Resolution on improving the financial management of the Commission, Doc B4-0065,0109 and 0 110/99 of 14 January 1999. 
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and nepotism in the Commission, which resigned on 16 March 1999. This clearly 
demonstrate the importance of transparency in the financial management of Community 
resources. 

Another observation concerns the Parliament's role and the discharge procedure 
established by the Treaties. The decision to discharge the Commission is the only positive 
decisive power reserved exclusively for the Parliament. " Its involvement in the 
legislative process or the enactment of the budget is always combined with the Council's 
authority. The discharge procedure should not be seen as a technicality but as a means 
for the Parliament to express its confidence in or criticism of the Commission's financial 
management. 89 Art. 276 gives the Parliament the power of eliminating, with regard to 
budgetary issues, the democratic deficit noted in the Communities' institutional balance. 
The responsibility for making good use of the discharge procedure lies exclusively with 
the Parliament. 

It is indisputable that the Communities' founders wanted to have an 
accountability framework. This explains the existence of the external audit of the 
Communities. The use of this framework has not been however, satisfactory so far. 
Limited human and financial resources have prevented the auditing mechanisms from 
being more effective in their duties. Therefore it is necessary to reinforce them with 
personnel, adequately trained, in order to meet the demands of the task imposed upon 
them by the Treaties. 

The mere existence in the European Union of a financial control system poses 
another interesting question: why is such a system necessary? From a practical point of 
view it is necessary for an organization like the European Union to audit its financial 
management. Accounting mistakes (deliberate or not) are sometimes discovered, 
concerning the collection of revenue or the payment of expenditure. " A more complex 
theoretical answer can also be put forward, involving some political analysis. 

According to the Preamble to the EU Treaty, the Member States decided to 
establish the European Union 

". -. CONFIRMING their attachment to the principles of liberty, democracy and 
respectfor human rights andfundamentalfteedoms and of the rule of law,... 

88 A. Perron, Le droit budgdtaire des Communautds Europ6enes, RFFP, No 4,1983, p. 77-98 at 90. "9 Ibid, p. 90. 90 K. Stefanou, European Integration, A. N. Sakkoulas Publications, 1991, p. 71. 
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... DESIRING to enhance further the democratic and efficientfunctioning of the 
institutions so as to enable them better to carry out, within a single institutional 
framework, the tasks entrusted to them, ... ". 

This is a clear demonstration of the Member States' will to establish a democratic regime 
within all three pillars of the European Union. One of the most basic elements of 
democracy is the notion of controlling the Executive. This control has three dimensions: 
Legality Control, Political Control and Financial Control (Audit). 9' The context of 
financial control is that the Executive must justify its choices. Resources must spent for 

92 
purposes approved by the Legislature in the most efficient and effective way possible. 
This control is performed by an independent audit institution, established for the purpose 
of examining all kinds of expenditure thoroughly and professionally. 93 The ECA is that 
institution for the European Union. In its task of auditing all financial activity within the 
three pillars of the Union (external audit), it is joined by the Commission's Financial 
Controller (internal financial control), the Parliament (parliamentary control) and the 
national audit institutions (decentralised audit). This system's existence in the 
institutional scheme of the Union is required by its democratic context. It guarantees the 
financial control of the Union's Executive, the Commission. This guarantee is 
incorporated mainly in the Statement of Assurance provided by the ECA to the Council 
and the Parliament and in the discharge given to the Commission by the Parliament. 

91 D. Beetham, K. Boyle, Democracy - 80 questions and answers, UNESCO 1995, p. 86-87. 9*2 Ibid, p. 87. 93 Ibid, p. 87-88. 

105 



Chapter Four: The Community Legal Framework on controlling the 
financial management of ESF resources in Greece-Secondary 

Legislation 
The main Community legislative documents controlling the financial management 

of the Structural Funds include the Financial Regulation of 1977, the Regulations 
concerning the Structural Funds and any other legislative instrument regulating the 
control and evaluation of the financial management of Community resources. 

4.1. Financial Regulation of 1977 applicable to the general budget of 
the European Communities' 

This Regulation contains detailed dispositions about all levels of financial control 
and audit. A very important general principle is established in Art. 2: 

"Yhe budget appropriations must be used in accordance with the principles of 
sound financial management and in particular those of economy and cost- 
effectiveness. Quantified objectives must be identified and the progress of their 
realization monitored To this end, the mobilization of Community resources 
must be preceded by an evaluation to ensure that the resultant benefits are in 
proportion to the resources applied All operations must be subject to regular 
review, in particular within the budgetary procedure, so that their justification 
may be verified " 

This provision reitarates that the principle of sound financial management must be the 
guideline for the use of all budget appropriations. In order to ensure that, the Community 
authorities must monitor the realization of the objectives described in the budget. They 
must review all operations (including of course those financed by the ESF in Greece) in 
order to verify their justification. The mobilization of Community resources must be 
preceded by an evaluation to ensure that the resultant benefits are in proportion to the 

' OJ 1977, L 35611, amended by Regulation 79/1252/EEC, OJ 1979, L 160/1, Financial Regulation 
80/1176/EECý OJ 1980, L 345/23, Regulation 88/1600/EEC, OJ 1988, L 143/1, Regulation 
88/2049/EEC, OJ 1988, L 185/3, Regulation 90/610/EEC, OJ 1990, L 70/1, Regulation 94/1923/EC, OJ 
1994, L 198/4, Regulation 94/2730/EC, OJ 1994, L 293/7, Regulation 95/2333/EC, OJ 1995, L 24011, 
Regulation 95/2334/EC, 01 1995, L 240/9, Regulation 95/2335/EC, OJ 19959 L 240/12, Regulation 
97/2444/EC, OJ 1997, L 340/1, Regulation 98/2548/EC, OJ 1998, L 320/1, Regulation 98/2779/EC, OJ 
1998, L 347/3. 



resources applied. This evaluation was added to the Financial Regulation's provisions 
only in 1995 .2 It provides the basis for the development of all evaluation proceedings? 

An equally important provision is included in Art. 22(l) of the Financial 
Regulation according to which 

"Yhe implementation of appropriation enteredfor significant Community action 
shall require a hasic act, in accordance with the procedure and the provisions 
laid down in paragraph 3c of Section IV of the Joint Declaration of 30 June 
1982. ") 

The procedure established by the Joint Declaration of 30 June 1982 4 provides for the 
Commission to propose a basic act for adoption by the Parliament and the Council. 
Otherwise the appropriations in question will be transferred and used in other activities. 
These provisions are one of the bases for the legality control of the management of the 
Union's budget. Any use of appropriations entered in the budget for significant action 
2 See Regulation 95/2333/EC, OJ 1995, L 240/12. 3 The evaluation of the structural programmes financed by the European Union is based on a system 
called MEANS (Methodes d' Evaluation des Actions de Nature Structurelle). For more details see 
European Court of Auditors, Special Report 15/1998 on the assessment of Structural Fund intervention 
for the 1989-1993 and 1994-1999 periods, OJ 1998, C 347/1 at 6-7. The main provisions about 
evaluation can be found in non-legislative documents, namely certain Commission's Communications. 
These documents express mainly political guidelines. In this case however, the relevant documents seem 
more to concern administrative practice. They are the Commission"s Communication on the second 
phase of a three-phase programme on Sound and Efficient Management C'SEM 2000"), SEC 
(95)1301(4), the Communication titled "Evaluation: Concrete steps towards best practice across the 
Commission". SEC (96)659 final, and the Communication titled "Spending more wisely: 
Implementation of the Commission's evaluation policy", SEC (1999)69/4. The analysis of these 
documents is beyond the scope of this thesis. However, a point made in the 1999 Communication is 
worth analyzing. According to this document, the use of evaluation findings in budgetary decision 
making is not yet systematic: frequently, the proposals include no reference to evaluation. This 
conclusion is worrying given that it practically acknowledges a systematic violation of Art. 2 of the 
Financial Regulation, which stipulates that all decisions about budgetary allocations must be based on ex 
ante evaluations of the proposed programmes. Given that there is no specific provision about this 
violation, it is apparent that the use of ex ante evaluations is reduced to an unacceptable minimum while 
the system of budgetary allocations is not improved. The solution to this problem could be to combine 
Articles 2 of the Financial Regulation and 253 EC Treaty. This latter disposition provides that all EC 
legislative measures must state the reasons on which they are based and must to refer to any opinions 
and proposals necessary for their adoption. The violation of this provision is an infringement of an 
essential procedural requirement according to Art. 230 EC Treaty, leading to the annulment of the 
measure in question (C-24/62, Germany v. Commission of the European Communities, [1963] ECR 63, 
C-5/67, Beus GmbH & Co. v. Hauptzollant Mfinchen, [1968] ECR 83, C-143/95P, Commission of the 
European Communities v. Socurte-Sociedade de Curtumes a Sul do Tejo, Lda and Others, [1997] ECR 
I-1). Budgetary allocations are not only made during the enactment of the Community budget (for which 
there is a specific procedure described in Art. 272 EC Treaty), but also when the Commission approves 
applications for programmes like the structural operations (ie Community Support Frameworks, 
Operational Programmes, etc). These allocating acts can therefore be judicially reviewed and annulled for failure to take into consideration the ex ante evaluations, which is a procedural requirement under Art. 2 of the Financial Regulation. 
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must be based on a legislative act, which act authorises the implementation of the 
relevant expenditure. Consequently, the lack of such an act will lead the ECJ to annul 
any decisions relating to such appropriations. 5 The major issue in these provisions is the 
identification of "significant Community action" because only such action must be 
authorised by a legislative act .6 The distinction between significant and non-significant 
action is very unclear because no definition is provided in any Community legislative 
text. In an attempt to resolve this problem it has been suggested that 

"... the formulation of legislative proposals presupposes the espousal by the 
proposing authority of a particular policy, which will have to be adjusted also in 
response to the foreseeable effects of the proposed legislation on the social 
situation it is sought to remedy. This inevitably entails study and research, as well 
as experimentation on a reduced scale with the legislation to be proposed. The 
funding of such action cannot ... depend on a basic act which has yet to be 0 
adopted and which presupposes the accomplishment of such action. 

According to this assessment, only Community activities such as pilot projects and 
preparatory actions would be characterized as non-significant action. ' Criteria such as 
the amounts involved in the action or the limited duration of an action cannot establish its 
nature as non-significant. 9 Furthermore, the implementation of expenditure on the basis 
of a mere entry of the relevant appropriations in the budget is an exception to the general 
rule that for such an implementation an authorizing legislative act must be adopted. 
Therefore non-significant action is an exception and as such, it must be subject to narrow 
interpretation. 10 There is a presumption in favour of significant action. This presumption 
is refutable: the Commission must prove that the measure in question is not a significant 
action requiring legislative authorisation. " 

4.1.1. Internal Financial Control 

41 Joint Declaration of 30 June 1982 by the European Parliament, the Council and the Commission on 
various measures to improve the budgetary procedure, OJ 1982, C 194/1. 
5 This happened to the Poverty 4 programme, which was annulled because the Commission implemented 
the relevant expenditure without an authorizing decision from the Council. See C-106/96, United 
Kingdom v. Commission of the European Communities (re Poverty 4), [1998] ECR 1-2729. 
6 C-106/96, op. cit., p. 1-2755, para 26. 7 Opinion of Advocate General Tesauro in C-106/96, op. cit., p. 1-2738, para 18. 
8 Ibid, p. 1-2738, para 19. 
9 C-106/96, op. cit., p. 1-2758, para 36. 10 Opinion of the Advocate General Tesauro in C-106/96, op. cit., p. 1-2739, para 19. 
" C-106/96, op. cit., p. 1-2756, para 30. 
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It has been mentioned above that the implementation of the budget requires an 
Authorizing Officer and an Accounting Officer. According to the system established in 
Art. 21 of the Financial Regulation, the Authorizing Officer orders a sum to be paid or 
collected (Articles 28 and 43 of the Financial Regulation) and the Accounting Officer 
pays or receives the sum in question (Articles 29 and 51 of the Financial Regulation). 
The Authorizing Officer is the institution itself (i. e. the Conunission) which may delegate 
its authorizing powers to its members (i. e. a Commissioner, a Director General etc). 12 
The Authorizing Officer, although mainly a decision making officer, is also a controller. 
His control is a physical check (before the expenditure is cleared) to determine whether 
the beneficiaries of Community assistance have actually used it for the purpose stated. 13 

The Commission, in managing the budget, must take all appropriate measures, in 
terms of organization and follow up, to ensure the achievement of the objectives set (Art. 
22(3) of the Financial Regulation). Therefore it is obliged - like any other Community 
body participating in the management of the budget - to appoint a Financial Controller 
under Art. 24 of the Financial Regulation. That person is the "internal auditor" of the 
Commission., having the rank of Director-General. The competences of the Financial 
Controller are monitoring and advisory. The Financial Controller monitors, inter alia, the 
commitment and authorization of all expenditure. This person must also be consulted on 
the establishment of the Commission's accounting systems. Monitoring is carried out by 
means of inspecting the files relating to expenditure. If the Financial Controller considers 
it necessary, the control is performed on the spot. All documents and information 
considered by the Financial Controller necessary for the performance of his duties are 
supplied to him. The Financial Controller must be independent in the performance of his 
duties. Any decision regarding appointment, promotion, transfer, disciplinary rules, 
termination of appointment of this official should be reasoned and forwarded to the 
Parliament., the Council and the ECJ. Furthermore, the Financial Controller may institute 
proceedings before the ECJ to protect his independence. In addition, a recent amendment 
by Regulation 98/2548/F-C 14 to Art. 24 of the Financial Regulation, made the Financial 
Controller explicitly responsible for the internal audit of the Commission. The Financial 
Controller's audit now includes an assessment of the effectiveness of all control and 
verification systems. Consequently this official has the right to assess the evaluation 
12 D. Strasser, The Finances...., Op. cit., p. 229. 13 Ibid, p. 229. " OJ 1998, L 320/1-5. 
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procedures established within the Commission (including of course those to the 
management of ESF resources). This amendment aimed to improve the Commission's 
evaluation framework. However, it also created some problems, as will be analysed 
below. 

Art. 24 of the Financial Regulation evidently aims to allow the Financial 
Controller to perform his/her duties as more impartially and objectively as possible. 
His/Her investigating powers are practically unlimited: he/she has access to every 
document he/she considers necessary. He/She can perform both ex ante and ex post 
controls. An ex ante control with regard to expenditure, such as the ESF resources given 
to Greece, amounts to prior approval of the expenditure in question (Art. 37-38 of the 
Finacial Regulation): All proposals for commitments, together with supporting 
documents, must be sent to the Financial Controller, who examines the proposal to 
establish a) whether it involves any expenditure chargeable to the budget, b) whether the 
expenditure has been charged to the correct item of the budget, c) whether the 
appropriations are available, d) whether the expenditure is in order and conforms to all 
regulations applicable, and e) whether the principle of sound financial management has 
been applied. Art. 47 stipulates that all payment orders issued by the Authorizing Officer 
are subject to prior approval by the Financial Controller. This approval establishes that a) 
the payment order was properly issued, b) the payment order agrees with the 
commitment of expenditure and the amount mentioned is correct, c) the expenditure is 
charged to the correct item of the budget, d) the appropriations are available, e) the 
supporting documents are in order and f) the payee is correctly named and described. 
According to Art. 39, the Financial Controller may not approve the expenditure proposal 
or the payment order, but must justify that decision. If however the Authorizing Officer 
insists on the proposed expenditure, the Controller's refusal is referred to the superior 
authority (usually the Commission) which may override this refusal by a reasoned 
decision. There is., however, one exception. If the Financial Controller bases the refusal 
on the unavailability of appropriations, it cannot be overridden. Given the quantity of 
transaction to be audited (over half a million per year) and the limited staff of the 
Financial Controller, expenditure proposals are studied on a sample basis (10% in 1999). 
The majority therefore receives automatic approval. Nevertheless, the Financial 
Controller has managed to reduce the time taken to process transactions submitted for ex 
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ante control from an average of 4.4 days in 1998 to 3.5 days in 1999,15 thus increasing 
the capacity to control more transactions. 

According to Art. 40 of Commission Regulation 93/3418/EC laying down 
detailed rules about the implementation of the Financial Regulation, 16 the Financial 
Controller may also perform ex post audits. He/She can present reports on any subject 
having financial implications, especially where sound financial management is concerned. 
Thus there is a complete framework of internal control for the Commission's financial 
management of the budget. 

The Financial Controller is evidently very important to the financial management 
procedure, as noted by the ECA when it assessed the Commission's internal financial 
control. 17 The ECA observed that the Financial Controller is a safeguard, especially with 
regard to controlling the regularity and the legality of transactions. With regard to sound 
financial management, the controlling task is much more difficult. It also said that it was 
physically impossible for the Financial Controller, when approving ex ante to assess 
whether each transaction offered value for money since there were thousands of 
transactions to be controlled. " But perhaps the most important remark was that the 
ccpfior approval system" might endanger the Authorizing Officer's work: 19 since it covers 
all transactions and therefore protects the Authorizing Officer against mistakes, it 
encourages him to rely unduly on the Financial Controller's approval instead of fully 
assuming his own responsibilities to check the commitments and payment orders. A final 
remark was that the Financial Controller's ex post audits might be undermined by his/her 
own ex ante controls, because he/she will not easily draw attention at a later date to 
management errors which he/she endorsed when granting prior approval . 20 

4.1.2. External Audit 

Given the detailed dispositions of the EC Treaty about the legislative and 
institutional framework of external audit, the Financial Regulation is supplementary in 
nature. 

15 European Conunission, Doc IP/00/648,21.6.2000. 16 Oj 1993ý L 315/1. 
17 Annual Report of the Court of Auditors for the financial year 1988, OJ 1989, C 312/37. 11ý Jbid, p. 39. 19 Ibid, p. 39. 20 Ibid, p. 40. 
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Art. 83 of the Financial Regulation provides that all institutions must transmit to 
the ECA any rules of procedure adopted in respect of financial matters. Also the ECA 
must be always informed about the occupational status of Authorizing Officers, 
Accounting Officers and Financial Controllers and any delegations of financial authority. 
Art 84 obliges the institutions to forward to the ECA, every three months, documents 
supporting their accounts regarding the implementation of the budget. Art. 85 reiterates 
that the ECA's task is to control the regularity/legality of transactions and to establish 
whether the financial management has been sound. It also obliges the institutions to 
comply with the ECA's requests during the audit, especially by providing any document 
deemed necessary. Importantly, it also provides that the ECA may be present during 
operations carried out by the Commission within the framework of every Fund 
established by the Communities. So the ECA may inspect the ongoing operations with 
regard to the ESF resources given to Greece. This is even more effective than an on-the- 
spot audit, which is usually performed after the operation is completed, since it can lead 
to a very thorough examination of the system of financial management in practice and 
prevent any mismanagement on time. It clearly requires that the auditors involved should 
have a good knowledge of the management system of the Structural Funds, as well as, in 
the case of the ESF resources given to Greece, a background of the structural operations 
performed in Greece, and the practices and methods used. 

Art. 87 contains a very detailed account of the assistance that the institutions 
must give the ECA in its auditing task, such as the documents that should be placed at 
the ECA's disposal. These include documents regarding the conclusion and 
implementation of contracts, accounts of cash and materials, inventories, lists of posts in 
the various departments, accounting records, correspondence relating to financial and 
accounting issues etc. The ECA's examining competence is practically unlimited since all 
documents can be evidently examined. The last subparagraph of Art. 87 also confirs the 
ECA's auditing power: 

"The grant of Communityfunds to beneficiaries outside the institutions shall be 
subject to the agreement in writing by the recipients to an audit being carried 
out by the Court ofAuditors on the utilization of the amounts granted " 

This sets a condition to all those, outside the institutions, who receive Community 
assistance within every framework established by the Communities, including the 
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Structural Funds. This condition, although seeming to require a written agreement to be 
implemented, must be considered to apply even in the absence of such an agreement. The 
aim of legislation is to ensure that the management of all Community resources is 
controlled, as indicated by the amended dispositions of Art. 248 EC Treaty. So, even in 
the absence of a written agreement, the ECA is entitled to control the use of the 
assistance by every beneficiary. 

Art. 88 provides for the procedure according to which the ECA draws up its 
Annual Report. As noted in Chapter 3, the ECA and the Commission disagreed on 
certain issues regarding this procedure. The current content of Art. 88 results from an 
agreement reached by the two institutions in 1982, establishing a procedure characterized 
as "preliminary" . 2' The ECA sends the Commission the observations to be included in its 
Annual Report, before 15 July. The Commission prepares a draft reply even suggesting 
amendments to the Court's observations. This is sent to the ECA unofficially by the end 
of September. In early October the services of the ECA and the Commission meet to 
examine any points of conflict between the two institutions. In practice, since 1995, these 
meetings have also involved Commissioners and ECA Members. After the Commission's 
submission of proposals on 31 October, the ECA prepares its Annual Report, taking into 
account the findings of its collaboration with the Commission and refraining from 
including in the Report issues that have not been elaborated during this procedure. 22 The 
ECA must transmit, by 30 November, to the authorities responsible for giving discharge, 
its Annual Report accompanied by the institutions' responses and must also ensure their 
publication in the Official Journal (Art. 88(4) of the Fin. Regulation). The responses of 
each institution are published immediately following the ECA's comments (Art. 88(3)). 
Art. 88a provides for the Statement of Assurance, but adds nothing to the dispositions of 
the Treaties. 

Art. 90 of the Financial Regulation provides for the special reports and opinions 
adopted by the ECA (see also Art. 248(4) EC Treaty). Special reports shall be 
transmitted to the institution or body concerned, which has two and a half months to 
make any comments. Should the ECA decide to publish a report in the Official Journal 
then, it must also publish the comments of the institution or body concerned. The special 

21 Sir N. Price, op. cit., p. 241. 22 G. Vitalis, Hearing of the Auditee, in Honorary Volume for the 150 years of the Greek Court of Audit Athens 1984, p 125-132 (131), 1. Harden, F. VAiite, K. Donnelly, op. cit., p. 617, T. M. James, op. cit,, p. 480, P. Lelong, op. cit., p. 112-113 & Sir N. Price, op. cit., p. 24 1. 
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reports give the ECA the opportunity to express itself, comparable to that provided by 
the annual report, but with a greater degree of flexibility in time and space. 23 They 
generally consist of the treatment in depth, outside the framework of the Annual Report 
timetable, of a particular group of related activities. They are completely independent of 
the Annual Report's calendar year. Therefore they may, when appropriate, be completed 
and issued relatively rapidly and thus with greater immediacy draw the attention of the 
budgetary authorities and the EC financial managers to particular weaknesses, which 
come to light in the course of these major audit inquiries. 24 In any event, the flexibility of 
format and the homogeneity of subject matter mean that the special reports are, despite 
the sometimes complex nature of their contents, more easily handled by the authorities to 
whom they are addressed that the Annual Report, which of necessity contains a 
somewhat dense assemblage of very varied material . 2' As is obvious from the context of 
these dispositions, special reports can be issued at the ECA's own discretion or upon 
request from another institution. The Commission has recognized the importance of 
these reports, by noticing their usefulness in the discharge procedure and by 
acknowledging the recommendation of the European Council at Essen concerning the 
taking of action based upon these reports. 26 

If the opinions issued by the ECA not related to legislative proposals or drafts 
concerning which the ECA has been consulted, the Court can publish them in the Official 
Journal, after consulting the institutions that requested the opinion or the institution 
concerned by its analysis, the replies of which must be published along with the opinion. 
These opinions must be included in the so called "Consultative Competence )27 of thi s 
institution. They are not obligatory in a sense that the institutions are not obliged to ask 
for them and they certainly do not have to follow them. But the practice followed so far, 
fortified also by a written unofficial agreement between the ECA and the Commission, is 
for the institutions to systematically consult the ECA when taking action that having 
budgetary or financial aspect or effeCt. 28 

A final issue is the relation between the Financial Controller and the ECA. As 
noted, the ECA's method of audit is based on the reliability of the system of internal 
23D. Strasser, The Finances...., op. cit., p. 276. 24 T. M. James, op. cit., p. 479. 25 Ibid, p. 479. 26 European Commission, Report on the function of the Treaty for the European Union, SEC (95) 731 final, p. 27, point 65. 27P. Lelong, op. cit., p. 108 & T. M. James, op. cit., p. 480. 

114 



control. The ECA has noted that the Financial Controller has been reluctant to provide 
all information it requires, especially when he/she has withheld prior approval for an 
expense: he/she forwards only cases in which his denial has been overruled by the 
Commission . 29The ECA observed that all information concerning internal control is vital 
for its task and that the Financial Controller is bound by the Financial Regulation to 
forward all documents requested. 30 In a comparison between these two levels of audit, it 
has been noted that the Financial Controller is better equipped - in terms of authority 
given by legislation - to control the legality and regularity of transactions, while the ECA 
may control the soundness of financial management more adequately. 3 ' This opinion, 
based on the assumption that the ECA takes the view that the previous internal control 
check should be repeated, 32 may lead to doubtful conclusions. It is true that the ECA 
focuses on the system of internal audit and not on the actual transactions, mainly because 
of the volume of these transactions. Its audit must include, however, the regularity and 
legality of transactions. The ECA does not accept the Financial Controller's conclusions 
about legality and regularity without scepticism. Its comments mentioned above support 
that view. The ECA does not use the Financial Controller's findings in order to 
determine a transaction's legality but to see whether the system of internal control, 
including the Financial Controller, is suitable for verifying the legality and regularity of 
transactions. If the ECA is not satisfied with the suitability of the internal control system 
for this purpose, it will not accept that the transactions were legal and regular, regardless 
of the Financial Controller's findings. This, of course, will give grounds for severe 
criticism at the level of parliamentary control, as will be shown below. 

4.1.3. Parliamentary Control 

As with the external audit, given the detailed provisions of the EC Treaty about 
parliamentary control, the Financial Regulation has a supplementary nature. After 
practically repeating Art. 276 of the EC Treaty, Art. 89 of the Financial Regulation states 
that the discharge decision covers all the accounts of Community revenue and 
expenditure and the information provided in the balance sheet of the accounts drawn up 
28 P. Lelong, op. cit. p. 108. 29 Annual Report of the Court of Auditors for the financial year 1988, op. cit., p. 40. 30 Ibid, p. 40. 31 D. Strasser, The Finances...., op. cit., p. 236. 
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by the Commission. It shall also contain an assessment of the Commission's management 
of the budget. This assessment is probably the justification for the decision. 

An interesting point concerns the Parliament's duty to consider the special 
reports submitted by the ECA with regard to various aspects of the budget's 
implementation by the Commission. These reports are treated in the same manner as the 
Annual Report. So, one problem will be how to decide that a special report is relevant to 
the discharge procedure. " Secondly, given the difference of procedures between the 
Annual Report and the special reports, will it be necessary to organise, besides the 
procedure of the annual discharge an ad hoc discharge procedure referring to the issue(s) 
mentioned in the special reportS? 34 The solution to these problems cannot be separated 
since they are substantive and procedural aspectes of the same issue: what is the use of 
the special reports in the discharge procedure? The context of the special reports 
themselves may provide the reply to the substantive problem. A special report, by 
definition, presents more detailed information on a specific issue arising during audit, 
thus allowing the Budgetary Authority to examine it more carefully with regard to the 
discharge. Procedurally, there is no reason to have a parallel ad hoc discharge procedure. 
According to the relevant dispositions of the Financial Regulation (Art. 82), the 
Commission must send all the necessary information for the accounts of the year N to the 
Parliament, the Council and the ECA until May of the year N+I. The ECA, as mentioned 
above, must adopt its Annual Report by November of the year N+1- The Parliament 
gives the discharge to the Commission by 30 April of the year N+2 (Art. 89). So there is 
a time limit of about one year and four months within which the ECA may adopt special 
reports concerning specific issues of the financial management of the year N. The 
flexibility in the procedure for adopting special reports gives this advantage to the ECA. 

According to another argument, special reports have the major drawback that 
Parliament (the chief recipient of special reports) often has neither the means nor the time 

35 to assess the points made in them. This argument is not persuasive since the ECA'§ 
special reports are examined by ad hoc parliamentary committees, whose own reports 
generally lead to a resolution by the Parliament, listing the problems for which it expects 
a solution to be found. The Commission must then take follow-up action. 36 More 
32 Ibid, p. 236. 33 D. Strasser, Les dispositions ..... op. cit., p. 201. 34 Ibid, p. 201 35D. Strasser, The Finances...., op. cit., p. 276. 36 National Audit Office, op. cit., p. 227. 
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specifically the Budget Committee, established in 1958, is responsible for all issues 
relating to the Parliament's powers over the budget and the Parliament's participation in 
the multi-annual financial planning of the European Union, especially through relevant 
interinstitutional agreements. 37 There is also the Committee on Budgetary Control 
(BCC), established in 1979, responsible for all issues regarding the Financial Regulation, 
the discharge, the control of the implementation of the budget, the evaluation of the 
effectiveness of Community financing, the study of the ECA's reports and the fight 
against fraud. 38 So the Parliament has the necessary structure to evaluate the information 

39 provided by the ECA and take the necessary action. 

4.1.4. Decentralised Audit 

The Financial Regulation does not provide details on the cooperation between 
national audit authorities and the financial control bodies of the Commission. It contains 
only a general disposition in Art. 2 according to which the Member States and 
Commission must cooperate to ensure the adequacy of systems for decentralized 
management of Community funds. Such cooperation includes the prompt exchange of all 
necessary information. 

This seems to repeat the general principle of cooperation between Commission 
and the Member States established in Art. 274 EC Treaty. There are however, some 
points which concern financial management and its control. The reference to 
decentralized management demonstrates a preference for this system. The adequacy of 
such a system can be ensured mainly through efficient controlling proceedings at 
Community and national level. The exchange of information is not the only method of 
cooperation. Joint audits of the financial management can provide substantive 
information about the implementation of the budget. For instance, the Greek authorities 
have cooperated with the Commission's Financial Controller) and ECA in auditing the 
management of ESF resources given to Greece. This cooperation includes not only the 

37 Office of the European Parliament in Greece, European Parliament-The parliamentary institution of the European Union, Athens, 1999, p. 38. 38 Ibid, p. 41. 39 More details on the internal procedures of parliamentary control regarding the financial management 
of the European Union's budget can be found in European Parliament, Institutional aspects of budgetary 
control, Briefing document-Budgetary affairs No 2, PE 167.189,15 December 1997, p. 4 and European 
Parliament, Controlling the implementation of the budget in the course of the year-The "Notenboom 
Procedure", Briefing document-Budgetary affairs No 8, PE 167.744,8 December 1998, p. 4. 
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exchange of information (mainly the provision of information by the Greek managing 
authorities) but also controlling activities, undertaken jointly by Greek controlling bodies 
and the competent Community authorities. Such cooperation more that satisfies the 
requirements of the Financial Regulation. 

4.2. Regulations regarding the Structural Funds 

The procedures of financial control, according to the provisions of the 
Regulations on the Structural Funds, co-exist with the procedures established by the 
Financial Regulation. Usually there can be two types of control checks of structural 
operations: system checks and procedure checks . 40 System checks are similar to the 
controls performed by the ECA according to the "systems based" approach, analysed 
above. Procedure checks consist of detailed examination of the procedural framework of 
a project's implementation, as established by the coordinator of the project (usually 
called "leader"), regardless of whether this is a public or a private law person. 

4.2-1. The early Legislation 

The early legislative measures about the ESF, especially Regulations 72/858/EEC 
and 77/2894/EEC (see Chapter 1), included certain provisions with regard to the 
controlling procedure. The Member States had to make available to the Commission all 
information concerning the ESF's function in their respective countries. The checks 
performed by the Commission operated in parallel to the controls provided for by the 
national legislation of the Member States and the general provisions of the EC Treaty. 
They aimed to verify the conformity of the administrative practices regarding the ESF 
with Community rules, the existence of justification for the operations financed and the 
conditions under which the financed operations were realized. Some of these checks 
were on-the-spot, and national delegations could participate. If the checks revealed any 
irregularities or changes not approved by the Commission, assistance was suspended, 
reduced or even terminated. The final decision lay with the Commission, after hearing the 
Member State's opinion. 

40 European Commission, 10"' Annual Report on the Structural Funds, available on line at 
NA? NN, w. inforegio. cec. eu. int/%N, bdoc/docoffic/officiaVrastru98/rastru-en. litm on 8.12.1999, p. 123. 
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The ECA examined this system and strongly criticized the lack of monitoring of 
projects; the settlement of advanced payments by the Commission against a mere 
certification by the Member States that various stages of the projects were completed; 
the examination of final payment requests on the basis of reports which served only to 
demonstrate the eligibility of the expenditure; the non assessment of the consequences 
and effectiveness of the measures financed and the Commission's acceptance of the 
definitions used in each Member States for key terms such as "bodies governed by public 
or private law", or of the situation of various target-groups like young job-seekers, the 
unemployed, the disabled, and migrant workers. 41 

The Council tried to improve the situation by adopting Regulation 83/2950/EEC 
(see Chapter 1). The main provisions about financial control were Articles 6 and 7 of this 
Regulation. The Commission could carry out on-the-spot checks. For the first time a 
legislative text, specifically concerning the ESF, included dispositions on the method of 
control, stipulating that checks may be made by representative sampling. The Member 
States had to ensure that the Commission had access to the information necessary to 
evaluate the content of the financed operations. Member States' delegations could also 
participate in the Commission's on-the-spot checks. The Commission could ask the 
Member States to perform the checks themselves. In that case the Commission's 
representatives could participate in the checks. If the assistance was not used in 
conformity with the conditions set out in the approving decision, the Commission could 
suspend, reduce, or withdraw the financing, -after hearing the Member State concerned. 
Sums paid but not used in accordance with the conditions of approval had to be refunded 
by the beneficiaries. The Member State concerned had also secondary liability based on 

42 the guarantee given by the State, as provided for in Aft. 2(2) of Decision 83/516/EEC. 

4.2.2. The 1988 and 1993 Regulations 

4.2.2.1. Council Regulations 88120521EEC and 93120811EEC 

Art. 6 and 7 of Regulation 88/2052/EEC stipulated that all measures and 
operations financed by the Structural Funds would be monitored in order to ensure that 
" European Court of Auditors, Report in response to the conclusions of the European Council of 18 June 
1983, OJ 1983, C 287/1 at 14-15. 
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they were in keeping with the provisions and objectives of the Treaties (especially Art. 
158 and 160 EC Treaty) and relevant Regulations. Regulation 88/2052/EEC aimed to 
strengthen checks on structural operations. Its provisions were complementary to these 
of the Financial Regulation. Ex ante and ex post assessments were performed in order to 
highlight the effectiveness and impact of these structural operations, especially with 
regard to the five Objectives set out in Regulation 88/2052/EEC. The 1993 amendments 
by Regulation 93/2081/EEC did not change the content of these dispositions. 

These dispositions did not indicate at which of the four levels the structural 
operations were to be controlled. It is therefore logical to assume that they were subject 
to all four levels. With regard to types of audit, Regulation 88/2052/EEC established that 
the financial control of structural activities included first legality controls (conformity of 
the measures with the Treaties and the Structural Funds' Regulations). Competition 
rules, rules about awarding contracts (public procurement) 13 and rules about 
environmental protection are also taken into consideration. 

4.2.2.2. Regylations 88142531EEC and 93120821EEC 

Regulation 88/4253/EEC contained more detailed dispositions on financial 
control., some of which were amended by Regulation 93/2082/EEC. Art. 23 of 
Regulation 88/4253/EEC obliged the Member States to verify regularly that operations 
financed by the Structural Funds were properly carried out, to prevent any irregularities 
and to recover any amount lost through irregularity and negligence. The control would 
cover operations carried out by public or private promoters. This provision covered a 
"loophole" in the general provisions of the EC Treaty, which at that time (1988 and 
1993) did not provide specifically for the audit to include private bodies managing 
Community funds or final beneficiaries. This "loophole7' has been eliminated by the 
Treaty of Amsterdam, but at that time this provision of Regulation 88/4253/EEC was 
42 As mentioned in Chapter 1, the Member States had to guarantee the successful completion of the 
operations financed unless the operations in question were fully financed by the ESF. 
43 For instance, Art. 7(l) of Regulation 88/2052/EEC as amended by Regulation 93/2081/EEC is to be 
interpreted as meaning that Community structural funding of a works project is not conditional upon the 
recipients complying with the review procedures of Directive 89/665/EEC (OJ 1989, L 395/33) on the 
coordination of national legislation relating to the application of review procedures to the award of 
public supply or public work contracts, if they are not themselves contracting authorities within the 
meaning of Art. 1 of Directive 93/37/EEC (OJ 1993, L 199/54) on the coordination of procedures for the 
award of public works contracts. See C-44/96, Mannesmann AnIagenbau Austria AG and Others v. 
Strohal Rotationsdruck- GesmbH, [ 1998] ECR 1-73 at 1- 120, paras 47-49. 

120 



invaluable. The Member States had to inform the Commission about the management 
systems used in order to have an efficient implementation of the structural operations. 
Initially the Member States had to make available to the Commission all national control 
reports only when they submitted requests for payment. In 1993 this obligation became 
more permanent: the Member States must make available to the Commission all national 
control reports on structural operations. This amendment was particularly positive. It 
was more effective from a financial control point of view, for the Commission to be 
aware., at any time, of the status of structural operations in the Member States, which 
status was reflected in the national control reports. 

The second paragraph of Art. 23 of Regulation 88/4253/EEC granted the 
Commýission authority to perform on-the-spot checks regarding operations financed by 
the Structural Funds. These checks were additional to the controlling proceedings 
established under Articles 248,276) 279 EC Treaty. Before carrying out such a check, 
the Commission had to notify the Member State concerned in order to obtain all 
assistance necessary. If the Commission did not notify the Member State, an agreement 
had to be reached between the Commission and the Member State, in accordance with 
the provisions of the Financial Regulation, and based always on the partnership principle. 
Spot checks without prior notice from the Commission did not violate the partnership 
principle. They involved the element of surprise, which seems, prima facie, to be 
contrary to the partnership principle. Surprise, however, is a crucial characteristic of 
financial control, especially with regard to effectiveness. So the partnership principle, in 
that case, had to be interpreted so as to be compatible with unnotified spot checks. 
National officials were entitled to participate in such checks. The method usually used 
was sampling. The Commission could ask the Member States to verify the regularity of 
payment requests. The checks performed for this purpose could be performed jointly by 
the Member States and the Commission. The Commission had to ensure that all checks 
were coordinated in order to avoid repetitions and to establish an information exchange 
network between the itself and the Member States. All the supporting documents of the 
controls had to be kept available for the Commission for three years after the last 
payment of the operation concerned. 

If the control revealed that the operation did not justify part or the whole of the 
assistance provided by the Structural Funds, then according to Art. 24, the Coranfission 
could ask the Member State concerned to submit its comments on this issue, following 
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which submission the Commission was entitled to reduce or suspend assistance for an 
operation, if there was evidence of irregularities or changes to the nature of the operation 
which it had not approved. Recovery action was to be taken in cased of sums paid 
unduly. 

4.2.2.3. Criticisms and_further developments 

The main criticiSM44 regarding both the original and amended (after 1993) 
versions of Articles 23 and 24 of Regulation 88/4253/EEC,, was their failure to provide a 
systematic procedure for clearing accounts or for making financial corrections, two 
situations very important in cases of reduction, suspension and cancellation of structural 
assistance. There has therefore been an inconsistent practice for dealing with 
irregularities in the Member States. Irregular operations were simply being replaced by 
others without any increase of management security. The Member States' management 
and control system was only examined when the public becomes aware of serious 
defects. This confused situation was caused by the lack of political will (especially in the 
Member States) to implement Articles 23 and 24, and by the fact that these provisions 
were already complex enough. 

The Commission considered that the obligations imposed on the Member States 
by Art. 23 were sufficient, since failure to comply with these obligations would entail the 
exclusion of the measure in question from Community funding. Therefore, there was no 
need to introduce a procedure on financial corrections through new legislation. The 
existing provisions could be simply supplemented by a Conunission Regulation and some 
internal guidelines including specific dispositions on financial corrections. The model 
used by the Commission is used for the financial corrections regarding operations 
financed by the European Agricultural Guidance and Guarantee Fund-Guarantee 
Section. 45 

The European Parliament, however, was of the opinion that additional provisions 
had to be included in the Financial Regulation as well as the Regulations on the 
Structural Funds. For the transitional period until the enactment of the new Regulations 

44 European Parliament, Committee on Budgetary Control, Report on the Comn-iission document on financial control of Structural Fund operations - net financial corrections, (Rapporteur J. Colom I 
Naval) A4-0230/97, PE 222.175/fin, p. 7. 45 Ibid, p. 8. For a detailed description of the financial correction's system regarding EAGGF-Guarantee 
Section, see Regulation 729/70, OJ 1970, L 94/13 and Regulation 1287/95, OJ 1995, L 125/1. 
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on the Structural Funds, the Parliament accepted the Commission's proposal to 
introduce a Commission Regulation specifying the Member States' obligations regarding 
control, corrective action, recovery and information given to the Commission, under Art. 
23 of Regulation 88/4253/EEC. This led to the adoption of Commission Regulation 

46 97/2064/EC. In addition, the Parliament endorsed the idea of the Commission adopting 
internal directives on the application of the corrections provided for in Art. 24 of 
Regulation 88/4253/EEC. 47 

Commission Regulation 97/2064/FC established detailed arrangements for the 
financial control by the Member States of operations co-financed by the Structural 
Funds. The relevant controlling systems had to ensure the proper implementation of the 
financed operations, making sure that the financial management was sound, all claims for 
payment were valid, and that a sufficient audit trail4' and corrective measures eliminating 
possible weaknesses and irregularites were provided. The responsibilities of the 
controlling officers had to be clearly specified. The controls focused on samples of 
expenditure selected according to the need to control an appropriate n-dx of types and 
sizes of plans or actions, the risk factors identified by national or Community controls 
and the concentration of projects under certain implementing authorities or final 
beneficiaries. The legality and regularity of transactions was verified by examining, inter 
alia: the correspondence of a sample of accounting records with the Community 
requirements described in the approving decision and the supporting documents at all 
levels, the consistence of the use of the project with the use described in the application 
for financing, the retaining of the Community's contributions within the limits set by the 
Regulations of the Structural Funds, and the actual payment of the appropriate national 
contributions. All persons involved in the implementation of structural operations, co- 
financed by the Community and the Member States., must present all documents and 
records required by the controlling authorities. All information collected in the course of 
control is protected by professional secrecy, but Community officials have access to 
these documents in order to continue the controls. The Commission and Member States 
must cooperate (partnership principle) in order to improve the controlling techniques. In 

46 Oj 1997, L 290/1 47 European Parliament, Committee on Budgetary Control, op. cit., p. 9-10. 48According to Art. 2 (2) of Commission Regulation 97/2064/EC such a trail included the reconciliation 
of the summary accounts certified to the Commission with the individual expenditure records and supporting documents at all levels including the final beneficiary as well as verification of the allocation 
and transfers of the available Community and national funds. 
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case of reported irregularities the Member States must oblige the final beneficiaries or 
the implementing authorities to present evidence (accounting records, supporting 
documents, etc) that the apparent irregularity does not exist or has been corrected. The 
Member States must also present a statement to the Conunission, summarising the 
conclusions of the financial controls and verifying the legality and regularity of the 
operations, which statement must include any control weaknesses or irregularities 
identified. 

Commission Regulation 97/2064/EC focuses on the control of legality and 
regularity of transactions. Its provisions aim to establish the correspondence of the 
expenditure incurred with the requirements set in the legislative texts (regulations, 
approving decisions etc) providing for such expenditure. However, the effectiveness of 
financial management cannot be verified on the basis of legislative provisions concerning 
to the procedure for payments, ignoring the goals set. This is a most notable 
disadvantage of this Commission Regulation which has not been amended so far. 

4.2.3. The new Structural Funds Regulations 

Regulation 99/1260/EC contains detailed provisions about the financial control of 
structural operations. Their aim is to improve control of the management of the 
resources given to the Member States by the Structural Funds. In the Commission's 
point of view, prime responsibility for that area lies with the Member States., as a 
prerequisite for guaranteeing the efficiency and correctness of financial management and 
for preventing, detecting and correcting irregularities. 49 

Putting this into practice, in Art. 34 of Regulation 99/1260/EC, responsibility for 
the correctness and efficiency of the operations' management and implementation is 
granted to the managing authority. This, according to Art. 9, is any public or private 
authority or body at national, regional or local level, which manages structural assistance. 
The authority has several tasks: 
" to set up a system to gather reliable financial and statistical information, 
" to adjust the programme complement when necessary without changing the total 

amount of the Funds' contribution, 

49 European Comn-dssion, Refonn of the Structural Funds, COM(1998)131 final, p. 28. 
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" to prepare and submit the annual implementation report,, thus providing the 
Commission with the clearest possible image of the implementation of the operations 
(see Art. 37), 

" to organize the mid-term evaluation, 
" to ensure that the implementing bodies have an adequate accounting system, the 

operations are implemented correctly (this is realized through the performance of 
financial controls) and the Community policies and the provisions about the 
operations' publicity are complied with. 

The same pattern of allocating responsibilities has also been selected for the 
activities of financial control. According to Art. 38, the Member States should take 
measures to verify the establishment and implementation of the necessary management 
and control arrangements, to present these arrangements to the Commission, to verify 
adherence to the applicable Community rules, to certify accuracy of the declarations of 
expenditure presented to the Commission, to prevent, detect and correct irregularities, to 
cooperate with the Commission in order to ensure the soundness of the financial 
management of the structural assistance, and to recover any amounts wrongfully paid. 
The Commission's task is simply to ensure that the Member States have fulfilled their 
obligations under Regulation 99/1260/FC. However there is a provision granting the 
Commission authority to perform on-the-spot checks, in cooperation with the Member 
States. Cooperation and coordination are key concepts under the new Regulations. The 
Conimission and Member States must reach bilateral administrative agreements of 
cooperation, and should coordinate their activities with regard to plans, methods and 
implementation of checks in order to maximize their usefulness (Art. 38(3)). At least 
once a year, the results of the checks, the comments put forward by national or 
Community control bodies, and the financial impact of the irregularities detected, will be 
examined and evaluated. Special attention must be paid to the tackling of irregularities. 

The Commission, based on the evaluation of the management proceedings and 
results of the financial controls, may offer comments or conclusions regarding the 
management of the structural assistance. These may be accompanied by requests for 
corrective action. The Member States may alo put forward comments. Articles 34(2), 
38(4), 38(5) and 39 grant the Commission the authority to suspend part or the whole of 
Community assistance, if it considers that the Member States did not take the 
appropriate action to remedy the management shortcomings or irregularities detected. 
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Art. 31(2) is of particular interest to Greece. Any budget commitment which has 
not been absorbed by the beneficiary Member State by the end of the second year 
following the year of its approval, will automatically be decommitted. Given the practice 
of the Greek governments so far, not to absorb large amounts during the first two years 
and to transfer the relevant commitments to the following years, this new provision will 
oblige the Greek authorities to improve the rhythm of absorbing Community resources. 
The solution of absorbing these resources and simply keeping them in the relevant bank 
accounts (discussed further in Chapter 5) is not viable. Greece's performance in 
managing Community resources will be judged according to the resources paid to it by 
the Structural Funds. If the monitoring and controlling proceedings reveal that most of 
these amounts remain in bank accounts, the Commission will most probably ask the 
Greek government to return them for redistribution to other Member States. Therefore., 
it is essential that the Greek authorities should be prepared not only to absorb these 
resources but also to use them by financing the relevant programmes. This presupposes 
flexible and effective administrative and managing structures as well as coordination 
between the programming and implementing authorities and bodies (public or private) 
within the Greek Community Support Framework. 

In general, the provisions of the 1999 Regulations are much more detailed than 
the equivalent provisions of the 1988/1993 Regulations They include a detailed account 
of the financial control proceedings and a specific provision (Art. 39 of Regulation 
99/1260/EC) dedicated to the issue of financial corrections. The Member States are 
entrusted with the task of investigating irregularities and making financial corrections, 
while the Commission will verify the relevant calculations. Furthermore a draft 
Commission Regulation lays down detailed rules for the procedure of financial 
corrections according to Art. 39 of Regulation 99/1260/EC. 'o When enacted, this will 
regulate this issue for the programming period 2000-2006. 

Initially, the Commission intended the 1999 Regulations to be combined with the 
provisions of Commission Regulation 97/2064/EC. 51 However, for reasons of clarity, 
since Commission Regulation 97/2064/EC referred to the 1988/1993 Regulations and 
not the 1999 Regulations, it was decided to replace it altogether. A draft of the 

50 European Commission, Doc. 1135finalEN, 12.7.2000. 51 European Commission, Reform ..., op. cit., p. 28. 
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12 
replacement Commission Regulation has already been presented. This document builds 
on the experience acquired by the implementation of Commission Regulation 
97/2064/EC. It repeats the main points of the latter (see above) but adds technical details 
(falling beyond the scope of this thesis) concerning the accounting forms through which 
the structural expenditure will be reported and monitored. It also enhances the 
Commission's monitoring capacity by obliging the Member States to present detailed 
descriptions of the financial management and control systems they establish. The 
certification of expenditure must include proof that the expenditure has actually been 
incurred in operations eligible for funding under the particular structural assistance 
scheme and that the measures in question involve state aid already approved by the 
Commission. Emphasis is given to the establishment of an internal audit service within 
the managing and paying authorities that will examine the transactions as well as the 
financial control system itself 

The new provisions about financial control are impressive. However this does not 
guarantee their effectiveness. Usually the main problem in this situation is not to be 
found in the legislative framework (after all the relevant Community legislation is more 
than adequate). The problem is the implementation of these rules. The experience so far 
has proved that national authorities are reluctant to cooperate fully with the Commission. 
The classic example of this reluctance is the area of financial corrections. While the 
Member States declare that they support the initiatives of the Community institutions in 
order to improve the financial management of the structural resources, they do not 
hesitate to seek redress before the ECJ in the event of financial corrections being applied 
according to the improved framework of financial management and control. " 

In Greece., the cooperation between national and Community authorities is 
especially problematic because of a spirit of mutual distrust, often found when 
Community officials come to Greece to audit the management of resources given by the 
Union. The Community officials consider that Greece has a completely inadequate 
auditing system with regard to the Structural Funds. Recently even the Greek member of 
the European Court of Audit, Kalliopi Nikolaou., stated in an interview that Greece has a 

" European Commission, Draft Commission Regulation laying down detailed rules for the application 
of Regulation 99/1260/EC regarding the management and control systems for assistance granted under 
the Structural Funds and regarding the form and content of the accounting information that the Member 
States must hold at the disposal of the Commission for the purposes of checking Structural Fund 
accounts, Brussels, 12.7.2000. 5' European Parliament, Committee on Budgetary Control, op. cit., p. 9. 
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serious problem of quality regarding its auditing mechanisms, which must be resolved in 
order to reduce the returns of money to the Union. 54 The Greek officials, although they 
realize the weaknesses of the system used in Greece, do not want to expose them, while 
they sometimes have the impression that the Community officials' opinion is based on 
prejudice. The result of this situation is that especially during on-the-spot checks by the 
Commission or the ECA, the Greek authorities frequently do not participate in these 
checks but simply observe the procedures. The only way forward is a change of attitude 
from both sides. Mutual trust and cooperation are not practical requirements for 
increasing the effectiveness of auditing procedures. They are also legal obligations for 
both sides, deriving from Art. 248(3) EC Treaty and the Regulation on the Structural 
Funds. The Greek and Community authorities must focus on their objective, which is to 
establish whether the Community resources are spent correctly. All differences must be 
put aside otherwise no system of control, regardless of its objectively established 
adequacy, will be able to produce the required results. 

However, once again it is too early to attempt a substantive evaluation of the new 
system, especially since its implementation has just started. The aforementioned remarks 
are mainly estimations and are based on the experience of the implementation of the 
previous systems. 

4.3. Dispositions about the fight against fraud in the European Union 

4.3.1. The problem, its nature and its impact 

"The huge sums which are being lost due to fraud and irregularity against the Community are losses borne by all the taxpayers and traders of Europe. This 
strikes at the roots of democratic societies, based as they are on the rule of law 
and its enforcemeq, and it is a public scandal". " 
The problem of fraud in the European Union is multidimensional. It involves the 

misallocation of Community resources, the damage caused to the Union's image with 
regard to European public opinion, the need for cooperation among the Member States 
in order to eliminate any fraudulent activities, and the incentive for an organisational 

54 See interview of Kalliopi Nikolaou, Member of the European Court of Auditors, in EE, issue 11,1999, 
pp. 20-22. 55House of Lords, Select Conunittee on the European Communities, Fraud against the European Communities, Session 1988-1989,5thReport, HL paper 27, para. 205. 
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restructuring of the Communities. 56 If the resources absorbed by the tackling of fraud are 
added to these, 57 a good picture of the fraud within the Communities may be obtained. 

The overall figure for fraud (revenue and expenditure) in 1998 was 1.02 billion 
ECU. 58 In 1996 it was 1.3 billion ECU, while in 1995 it was 1.1 billion ECU. 59 The 
cases of fraud against the Structural Funds involved the following amounts (annual 
breakdown): 'o 

Year Number of cases Amounts 
in mil ECU 

% of the budget 
regarding Structural 

actions 1995 272 85 0.44% 
1996 387 140 0.57% 
1997 369 117 0.45% 
1998 448 50 0.17% 

More than 50% of the cases reported in 1996 affected the ESF. In 1997 this 
figure dropped to 40% but in 1998 it increased again to 50%. 61 From 1994-1996, for 
instance, 309 cases of irregularities regarding ESF funding were reported with a 
financial impact of 34,498,717 ECU from which only 4,323,869 ECU were recovered. 62 

With regard to Greece, 53 cases of fraud and irregularities in structural 
operations were reported in 1997 involving 3,807,000 ECU. 63 In 1998 the number of 
cases dropped to only 17, however the amount involved remained surprisingly high at 

56 M. Mendrinou, European Community Fraud and the politics of institutional development, EJPR, Vol. 
26,1994, p. 81-101 at 87-96. 57 For instance in the 1996 budget, the appropriations for carfying out anti-fraud measures totalled 86,62 
million ECU. See European Court of Auditors, Paper submitted to the 16th Conference of the 
International Organization of Supreme Audit Institutions, organized in Uruguay in 1998, on The Role of Supreme Audit Institutions in preventing and detecting fraud and corruption in Minutes of the 
Conference, Vol. 1 titled The role and ex o Supreme Audit Institutions in Preventing and .. ý.. periences f 
Detecting Fraud and Corruption, p. 367-383, at 372. -- 58European Commission, Protecting the Communities' Financial Interests and the Fight against Fraud, 
Annual Report 1998, COM 1999(590) final, p. 11-12. 59 European Commission, Protection of Community Financial Interests-Fight against fraud, Annual 
Report 1996, available on line at iiiiý, w. cxirop,, i. eu. int/coniiii/sg/ticlaf/arI 996. htiu on 10.06.1998. " European Commission, Protection of Community Financial Interests-Fight against fraud, Annual 
Report 1997, COM (98) 276 final, p. 60, European Commission, Protecting the Communities' Financial 
Interests and the Fight against Fraud, Annual Report 1998, op. cit., p. 64-65. 61 European Commission, Protection of Community Financial Interests-Fight against fraud, Annual 
Report 1997, op. cit., p. 12, European Commission, Protecting the Communities' Financial Interests and the Fight against Fraud, Annual Report 1998, op. cit., p. 13 and 15. 62 European Court of Auditors, Annual Report for the financial year 1996, OJ 1997, C 348/185. 
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,1 64 CU. 65 
37080)826 ECU. 48 of the 1997 cases concerned the ESF, involving 2,387,000 E 
II of the 1998 cases concerned the ESF involving 307,417 ECU. 66 

These figures correspond only to cases of fraud detected by the competent 
authorities of the Commission and the Member States. The real amounts involved in 
cases of fraud might never be discovered. 

In an attempt to locate the roots of the problem of fraud, it has been noted that it 
has a structural dimension: a complex system of collecting and paying out Community 
money, through national agencies that are not interested in the efficient and fair 

67 
operation of the system itself, is very vulnerable to fraud . The present stage of 

68 integration however does not permit another system to be adopted and implemented . 
Usually, fraud against the Structural Funds involves, 69 inter alia 

" ineligilibity of expenditure 
" over-invoicing of prices 
" forgery (false invoices, false expenditure statements, false signatures) 
" expenditure split into sub-components to escape the thresholds for tendering 

procedures 
" favouritism 
" conflicts of interest 
" services not performed 
" corruption 
" transmition of sensitive and protected information akin to insider dealing. 

The main cause of this situation are the faults existing in the implementation of 
the procedures regarding funding from the ESE In the ECA's opinion, the frequent 

" European Commission, Protection of Community Financial Interests-Fight against fraud, Annual 
Report 1997, op. cit., p. 58. " European Commission, Protecting the Communities' Financial Interests and the Fight against Fraud, 
Annual Report 1998, op. cit., p. 59. "' European Commission, Protection of Community Financial Interests-Fight against fraud, Annual 
Report 1997, op. cit., p. 58. " European Commission, Protecting the Communities' Financial Interests and the Fight against Fraud, 
Annual Report 1998, op. cit., p. 58. 67 A. Sherlock, Chr. Harding, Controlling Fraud within the European Community, (1991) 16 E. L. Rev., 
p. 20-36 at 25. 68 Ibid, p. 25. The complexity of the current system is indicated by the fact that sometimes it is 
impossible even to distinguish between fraud relating to Community revenue and fraud relating to 
Community expenditure. For more details see A. Brown, Organized crime and the EC Budget in 1997, 
New Law Journal, Vol. 148(6849), p. 1046-1047. 69European Commission, First Report of the European Anti-Fraud OfFice on operational activities 1999- 
2000, Brussels, 23.5.2000, p. 28. 
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over-declaration of ESF amounts by the final beneficiaries is symptomatic of a system 
where the eligibility of programmes to be funded was not always clearly set out and 
applied . 70 Thus the claimant gives himself the "benefit of the doubf', and relies on the 
national administrations to accept or question the amounts declared . 71 The ECA has 
highlighted some weaknesses encountered in the checking and audit procedures in the 
Member States: 72 a) there were no agreed and generally available eligibility and audit 
guidelines, b) the follow up of audit results was not efficiently clear and prompt to 
support corrections and recovery of wrongly paid sums, c) weak coordination between 
the various national inspection services could lead to undetected double financing, d) an 
absence of a control programme based on risk analysis, e) a lack of reviewing at 
management level errors detected during desk checks. 

4.3.2. The solutions adopted 

Two types of measures protect the financial interests of the European Union: 
preventive and suppressive. The former, naturally, aim to prevent any action harmful to 
the financial interests of the Union. Such are the systems of financial control described 
above (Directorate General of Financial Control, European Court of Auditors, etc). The 
suppressive measures aim to punish any harmful acts. It is true that suppressive 
measures, especially criminal proceedings, also have a preventive effect. However the 
distinction between preventive and suppressive measures is based on the criterion of the 
time of activation 73 of the measure in question: preventive measures are activated before 
any action harmful to the financial interests of the Union has occurred, while suppressive 
measures are activated after such action. 

A preventive measure which has not already been examined is the European Anti- 
Fraud Office (OLAF), which replaced the Coordinating Unit for the Fight against Fraud 
(UCLAF). UCLAF had focused on three aims: prevention of fraud, cooperation with 
other institutions and Member States, and suppression of fraud . 74 Its operational role was 
to investigate complex and very serious cases of fraud, especially of international scale, 

70 Ibid, p. 185. 71 Ibid, p. 185. 72 Ibid, p. 186. 73 The activation of a measure must be distinguished from its enactment. The activation refers to the use 
of the measure while the enactment refers to its establishment. 74 D. Strasser, The Finances...., op. cit., p. 25 1. 
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in collaboration with the appropriate national authoritieS. 75 However, after a condemning 
report from the ECA76 and all the other developments which obliged the Commission to 
resign in March 1999, UCLAF was replaced. The legislative framework of OLAF 
consists of Commission Decision 99/352/EC, 77 Regulation 99/1073/EC 7' and an 
Interinstitutional Agreement of 25 May 1999 between the Parliament, the Council and 
the Commission concerning internal investigations by OLAF. 79 OLAF is operationally 
independent from all institutions although it lacks legal personality. Its objectives are to 
fight fraud, corruption and any other illegal activity affecting the financial interests of the 
Communities, and to investigate matters relating to the discharge of professional duties 
and obligations on the part of Community officials. It also assists the Member States and 
cooperates with the competent national authorities, simultaneously developing methods 
to combat fraud. There are two kinds of investigations performed by OLAF: internal 
(within the Community institutions and other Community bodies") and external (within 
the Member States). OLAF may carry out or participate in on-the-spot audit checks 
according to Regulations 95/2988/EC and 96/2185/EC. It has access to all information 
necessary for its tasks. It must prepare a report after every investigation, presenting its 
findings. Its Director must report regularly to the Council and the Parliament. The Office 
has a Supervisory Committee, composed of five independent fraud experts, which 
submits its opinion to the Director of OLAF and makes annual reports to the institutions. 

75 European Commission, The Budget of the European Union: How is your money spent, Europe on the 
move Series, Office for Official Publications of the European Communities, 1996, p. 10-11. 
76 European Court of Auditors, Special Report no 8/1998 on the Commission's services involved in the 
fight against fraud, notably UCLAF, OJ 1998, C 230/1. In this Report the ECA was particularly critical, 
focusing on the following: shortcomings in internal organisation and in relationships and cooperation 
between UCLAF and the Member States-, the fact that the Commission databases were not fully 
operational or effective; lack of management information and the absence within UCLAF of standard 
rules for the opening, conduct and conclusion of proceedings; poor discipline in the handling of 
documents on files; incomplete and misleading statistical information in UCLAF's annual reports; the 
staffing arrangements of UCLAF; failure of the Comniission to adopt a "zero-tolerance" policy to fraud 
within itself-, and the Comniission's denial of full access to documents to UCLAF. 77 Oj 1999 

,L 136/20. 78 Oj 1999, L 136/1. 
'9 OJ 1999ý L 136/15. 
'0 The Community institutions must adopt a decision establishing a duty for all officials and staff to 
cooperate with OLAF (Art. 4 of Regulation 99/1073/EC). The Council and the Commission have 
already complied. See Decision 99/394/EC concerning the terms and conditions for internal 
investigations in relation to the prevention of fraud, corruption and any illegal activity detrimental to the 
Communities' interests, Oj 1999, L 149/36, and Commission Decision concerning the terms and 
conditions for internal investigations in relation to the prevention of fraud, corrpution and any illegal 
activity detrimental to the Communities' interests, OJ 1999, L 149/57. 
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The provisions concerning OLAF have been examined by the ECA, 81 which noted that 
the new Regulations do not clarify which amendments are necessary in order to made 
compatible the Staff Regulations with the new provisions. It was also very critical of the 
Supervisory Committee and suggested its abolition. It also noted that OLAF is both 
operationally independent and part of the Commission, which complicates its status. It 
has been suggested, however, that a completely independent new anti-fraud office would 
require amendments currently beyond the scope of the Treaties, especially with regard to 
the provisions regarding the third pillar of the Union. 82 A solution to this problem, that 
would guarantee OLAF's indipendence, would be to establish OLAF as an independent 
directorate, affiliated to the ECA, which is a truly independent institution. 

Five years ago, 83 in an attempt to establish an effective suppressive mechanism to 
combat fraud and irregularities, 84 the Council took the following action: At first, it drew 
up the "Convention on the Protection of European Communities' financial intereste' 
(PFI Convention) . 85According to Art. 1 of the PFI Convention 

"Fraud affecting the European Communitiesfinancial interests shall consist of: 
a) in respect of expenditure, any international act or omission relating to: 
-the use or presentation of false, incorrect or incomplete statements or documents, which has as its effect the misappropriation or wroneul retention of 

European Court of Auditors, Opinion 2/1999 on the amended proposal for a Council Regulation 
concerning investigations conducted by the Fraud Office, OJ 1999, C 154/1. 82 See the remarks of Mr P. Dankert, MEP in European Parliament Doc. A4-0297/1998 - 136sch. 83 Until 1995 there was no legislative definition of fraud or irregularities. The ECJ had had several 
opportunities to provide such a definition but it refrained from doing so. For instance in the case C- 
68/88, Commission of the European Communities v. Greece [1990] ECR 296, despite the fact that there 
was a falsification of documents by the Greek authorities in order to present the Yugoslavian maize as Greek and thus to avoid the payment of an agricultural levy for importing agricultural products from a 
country outside the Community, the ECJ declined to pronounce Ns obvious case of fraud as such and 
simply stated (para 13) that "It is not necessary for the Court to express any view concerning the 
circumstances in which the official documents were drawn up or the liability of the persons responsible for doing so. " The only definition existing until 1995 was given by the ECA in its Annual Report for the 
Financial Year 1977 ([19781 O. J. C 313/8): "'We should be very clear what it is meant by fraud. It has 
been defined as criminal deception, the use of false representations to gain an unjust advantage. In the 
Community context it is the deliberate misappropriation of money or goods, inevitably involving 
breaking the law or the relevant rules and instructions of the organisation concerned. It is necessary to distinguish fraud in this sense from actions designed to exploit loopholes in existing legislation. 
These ... actions which remain Aitliin the law cannot be considered to be fraudulent. " 84 These two concepts are considered to be different because fraud involves a criminal aspect that does 
not exist in the case of irregularities. More practically it has been said that a fraud is an irregularity in 
which there is an element of intent which makes it a criminal offence. See European Commission, 
Protection of Community Financial Interests-Fight against fraud, Annual Report 1997, op. cit., p. 7 and European Commission, Protecting the Community Financial Interests-Fight against fraud, Annual 
Report 1998, op. cit., p. 6. 85 Council Act of 26 July 1995, [1995] O. J. C 316/48-53. For a detailed analysis of this document see Council of the European Union, Explanatory Report on the Convention on the Protection of European 
Communities' financial interests, OJ 1997, C 191/1. 
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funds ftom the general budget of the European Communities or budgets 
managed by, or not behalf of the European Communities 
-non disclosure of information in violation of a specific obligation, with the 
same effect 
-the misapplication of such funds for purposes other than those for which they 
were originally granted; b) in respect of revenue, any international act or omission relating to: 
--the use or presentation of false, incorrect or incomplete statements or 
documents, which has as its effect the illegal diminution of the resources of the 
general budget of the European Communities or budgets managed by, or not 
behalf of the European Communities 
-non disclosure of information in violation of a specific obligation, with the 
same effect 
-misapplication of a legally obtained benefit, with the same effect' 
Second, it adopted Regulation 2988/95 86 on the protection of the Communities' 

financial interests, according to Art. 1 (2) of which 
"Irregularity shall mean any infringement of a provision of Community law 
resulfingfi-oni an act or omission by an economic operator, which has, or would have, the effect ofprejudicing the general budget of the Communities or budgets 
managed by them, either by reducing or losing revenue accruing from own 
resources collected directly on behalf of the Communities, or by an unjustified item of expenditure. " 
Both documents contain provisions obliging the Member States to establish 

administrative or (in the case of the PFI Convention) criminal proceedings against those 
involved in cases of fraud against the Union's financial interests. These proceedings 
include administrative checks on the legality and regularity of transactions by both 
national and Community officials, administrative penalties such as fines, removal of 
advantages granted by Community rules, exclusion from participation in Community 
schemes, etc. The PFI Convention requires the Member States to adopt legislation 
relating to the prosecution and the extradiction of persons involved in "euro-frauds" as 
well as the jurisdiction of their courts for such issues. The Member States are also to 
cooperate during the investigation, prosecution and the carrying out of the punishment 
imposed by providing mutual assistance in terms of extradiction, tranfer of proceedings 
or enforcement of sentences. Of course, the ne bis in idem rule must be adhered to. The 
assimilation, cooperation and harmonisation methods described in the PFI Convention, 
although intended to increase the efficacy of national criminal law systems, actually 
create a very complex system of criminal law protection against fraud and corruption at 
European level. Furthermore, the PFI Convention, being adopted under Art. 30 and 31 
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EU Treaty i. e. the Third Pillar of the Union (Cooperation in Justice and Home Affairs), 
must be ratified by all Member States in order to be enacted. Although it was tabled for 
ratification in July 1995, only 3 Member States (Germany, Finland, and Netherlands) 
have ratified it. The delay is obvious. 

In an attempt to meet the need for a more effective system of criminal law 
protection against fraud, a new document was prepared and published in 1997, at the 
request of the European Parliament and the Commission's Directorate General for 
Financial Control. It is called "Corpus Juris introducing penal provisions for the purpose 
of the financial interests of the European Union". It is divided into two parts. The first 
contains substantive provisions about the punishable offences and the penalties (Articles 
1-17) while the second contains provisions about the criminal procedure, investigation 
and trial structure (Articles 18-35). The Corpus Juris does not provide only for 
intergovernmental cooperation against fraud and corruption but also suggests the 
establishment a European system of criminal procedure involving a European Public 
Prosecutor, a whole prosecution procedure, special national courts to try these fraud and 
corruption cases, etc. The definition of fraud contained in this document is similar to that 
of the PFI Convention. It adds, however, a direct reference to the mens rea of the person 
involved (intention, recklessness, gross negligence) which was not included in previous 
definitions. Art. 10 of the Corpus Juris specifically stipulates that all offences included in 
this document require intention, except the Community fraud for which recklessness or 
gross negligence is sufficient. The Corpus Juris also contains definitions for other 
offences: corruption, market-rigging, abuse of office, misappropriation of funds, 
disclosure of secrets, money laundering and conspiracy. (Art. 2-8). 

Art. 9 provides for penalties for the offences. There can be a custodial sentence 
(or equivalent supervision for legal persons) of up to 5 years, or a fine up to I million 
Euros., as well as exclusion from future subsidies and contracts for five years. Corpus 
Juris is more precise in that respect than the PFI Convention, which refers only to 
categories of penalties, not the actual penalties to be imposed. 

Articles 11-16 concern individual criminal liability (definition of principal 
offender, co-offender, inciter, accomplice), the liability of organizations and their heads, 
the extent of penalties and the aggravating circumstances of the offences. 

86 oj 19959 L 312/1-4. 
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According to Art. 17, if the case in question is regulated by both national criminal 
law and the Corpus Juris, then priority will be given to the Corpus Juris. The legal 
purpose of this provision is to avoid double punishment for the same action (ne bis in 
idem). It has, however, interesting political implications as it enshrines the principle of 
supremacy of EU law over national law, 87 with regard to the Corpus Juris. 

Articles 18-27 provide for the establishment of a European Public Prosecutor 
(EPP). The EPP is responsible for investigating, prosecuting, committing to trial, 
presenting the prosecution case, and overseeing the execution of sentences. The EPP has 
vast investigating powers including the questioning of suspects, the collection of 
documents, searches, seizures, telephone tapping, the hearing of witnesses, the right to 
place a person in temporary custody etc. It has delegations in the Member States. The 
national public prosecutors are obliged to assist the EPP, as required. If the EPP decides 
to prosecute, the accused is committed to trial before a court in the Member State where 
the offence took place. The court must consist of professional judges only, not 
magistrates or jurors. In case of conviction, according to the Corpus Juris, the rules 
applicable for the execution of the sentence are those of the Member State where the 
sentence will be carried out. Appeal is possible before a higher court, leading to a full 
retrial of the case, in law and in fact. 

Art. 28 refers to the jurisdiction of the ECJ with regard to the Corpus Juris. This 
jurisdiction includes a) preliminary rulings on the interpretation of the Corpus Juris, b) 
disputes over the application of the Corpus Juris and c) conflicts of jurisdiction 
(territoriality issues). The jurisdiction of the ECJ over disputes regarding the 
implementation of the Corpus Juris is considered to make the EPP accountable to the 
ECJ,, thus providing a safeguard. 

Articles 30-34 refer to the admissibility of evidence. They exclude all evidence 
obtained illegally, and they provide for the publicity and secrecy of the procedures. Art. 
35 states that if there is a lacuna in the Corpus Juris, then the law applicable is that of the 
Member State where the offence is prosecuted. This is very interesting as it practically 
reverses the principle of subsidiarity. Usually, according to Art. 5 EC Treaty, in areas 
which are not within the exclusive competence of the Community, action will be taken by 
the EC institutions only if the objectives in question cannot be achieved by the Member 

87 For this principle see C-6/1964, Costa Flaminio v. ENEL, [19641 ECR 585, C-11/1970, Internationale 
Handeisgeselischaft mbH v. EinFuhr- und Vorratsstelle far Getreide und Futtermittel, 11970] ECR 
1125. 
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States. In this case, however, although the protection of the EU's financial interests is a 
competence of both the Community and the Member States (Art. 280 of the EC Treaty), 
priority is given to EU legislative action and only in case of a "lacuna" may the national 
legislation be used. 

In general it has been noted that the Corpus Juris has no formal status and it is 
simply a Green Paper, an incomplete text in need of additional definition and 

81 
clarifications. With regard to its legal basis, so far, three possible legal bases have been 
suggested: Art. 280 EC Treaty, Articles 29 and 31 EU Treaty, or an amendment of the 
Treaties . 89The practical aspect of this differentiation is that if Art. 280 is accepted as the 
legal basis for the Corpus Juris, then no country will be able to veto it alone. 9' More 
specifically Art. 280 provides that the Council shall adopt measures necessary for the 
protection of the Union's financial interests but these should not concern the application 
of national criminal law. It is obvious that the Corpus Juris affects the application of 
national criminal law, therefore Art. 280 cannot be used. However the European 
Parliament has suggested that this clause of Art. 280 

".... covers only the law currently in force in the Member States, which cannot be 
repealed or amended by Community law; it does not however prevent the 
Community from introducing supplementary legislation... " 

and that the Corpus Juris can be such supplementary legislation. 9' If that opinion is 
adopted then, according to Art. 280,, the Co-Decision procedure (Art. 251 EC Treaty) 
will be used in order to enact Corpus Juris. In this procedure the voting rule in the 
Council is qualified majority vote. The Council only needs unanimity to overturn the 
Parliament. Given that the Parliament is in favour of the Corpus Juris, 92 it is unlikely that 
the Council will need the unanimity rule. Consequently, no single country can veto 
Corpus Juris, if it is based on Art. 280. 

" House of Lords, Select Committee on the European Communities, Prosecuting Fraud on the 
Communities' Finances-The Corpus Juris, Session 1998-1999,90'Report, IHL paper 62, p. 33 and 15. 
'9 House of Lords, op. cit., p. 17 and 28. 
9' See T. Dick-Ericson, The Corpus Juris, Oxford 27.9.1998, available on line at 
http: //www. keele. ac. uk/socs/ks40/torql. htm on 7.3.2000 and T. Dick-Ericson, The Major Legal, 
Political and Practical Implications of Corpus Juris, Rome 15.12.1998, available on line at 
http: //www. euroscep. dircon. co. uk/corpus4. htm on 29.04.99. " European Parliament, Report on judicial cooperation in criminal matters, 11.2.1998, Doc 
EN\RR\346\346115, p. 23 
92 Doc A4-0091/99,13 April 1999. See also European Parliament, Doc A4-0082/98, Resolution of 
31.3.1998 on criminal relating to the protection of the Union's financial interests, OJ 1998, C 138/61. 
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A final but equally important remark concerns the compatibility of the Corpus 
Juris with the national and European frameworks regarding the protection of human 
rights. According to Art. 29 of the Corpus Juris, the accused enjoys the rights of Art. 6 
of the European Convention of Human Rights (ECHR) and of Art. 10 of the United 
Nations Convenant on Civil and Political Rights. These include the right to know the 
charges against him, the right to choose a lawyer and be assisted by him, the right to 
have an interpreter if necessary, the right to remain silent. This latter right is a very 
interesting example of the problems that Art. 29 may cause. The European Court of 
Human Rights has upheld that under Art. 6 ECIM, the accused has the right to remain 
silent. 93 The ECJ, which according to Art. 28 is the only court that can interpret 
originally the Corpus Juris, has ruled that the right to be silent and not provide self- 
incriminating evidence is not covered by Art. 6 ECHR. 94 This uncertainty about the law 
is strengthened by the fact that although the EU is not a signatory to the ECHR, one of 
its bodies, the EPP, will be subject to the ECHR, if the Corpus Juris is enacted. The 
European Union has not yet established an adequate mechanism to protect human rights. 
The method of general principles used by the ECj95 is surely not enough to protect the 
human rights of a person involved in criminal proceedings launched by a European 
prosecuting mechanism. 9' It is therefore essential, before establishing such prosecuting 
schemes, to ensure that human rights are effectively protected against actions of the 
various bodies of the European Union. 9' It is a mistake, in the name of the fight against 
fraud, to sacrifice all the procedural rights of those involved in the relevant proceedings. 
That would be untenable for a Union that claims to be attached to the principles of 
liberty, democracy and respect for human rights, as stated in the preamble to the EU 
Treaty. 

93 Funke v France (A/256-A) (1993) 16 EHRR 297. 94 C-374/87, Orkem SA v Commission of the European Communities, [1989] ECR 3283. 95 The ECJ's attitude towards unwritten general principles of law and fundamental rights, initially 
negative (Joined Cases 36/59,37/59,38/59 & 40/59, Geitling v High Authority, [1960] ECR 423), 
changed in C-26/69, Stauder v City of Ulm, [1969] ECR 419, C-11/70, Internationale 
Handelsgesellschaft mbH v. EinFuhr- und Vorratsstelle ftr Getreide und Futtermittel, [19701 ECR 
1125, C-3 6/75, Rutili v Ministerfor the Interior [ 1975] ECR 1219. 
96 The ECJ has not yet had the opportunity to deliver a judgement regarding the interpretation of Aft. 
6(2) EU Treaty concerning the Union's respect for human rights. 97 The ECJ has held that the Communities cannot accede to the ECHR without amending the existing Treaties (see Opinion 2/94, [1996] ECR 1-1763, at 1789, paras 35-36). A charter of fundamental rights for the European Union is being drawn up in accordance with the Presidency Conclusions of the 
European Council in Cologne (June 1999). 
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Another measure to combat fraud is the recovery of the sums lost due to fraud 
and irregularities during the implementation of structural policies. The relevant 

98 
provisions are included in Regulation 94/1681/EC. The Member States are required to 
communicate to the Commission all national provisions regarding the application of 
structural measures and a list of all authorities and bodies involved. The Regulation does 
not specify that the list must include both public and private bodies, but both categories 
should be included, in order to present the most accurate picture of the measures's 
implementation. The Commission must also be informed about any irregularities in 
measures financed by the Structural Funds, in case these irregularities are or have been 
the subject of initial adn-dnistrative or judicial proceedings. This information must include 
the Structural Fund which financed the measure, the legislative provision which was 
infringed, the amount paid, a description of the irregularity, the time when the 
irregularity was committed, the'identity of the persons (natural and legal) involved, the 
action taken (i. e. suspension of payments, recovery possibilities) etc. The Member States 
must report immediately on irregularities which have transnational repercussions and 
indicate the employment of a new malpractice. The Commission must be informed about 
the administrative and judicial procedures initiated in the Member States, the amounts 
which have been or are expected to be recovered, any interim measures adopted, and the 
reasons for abandoning recovery or criminal proceedings. There are regular contacts 
between the Commission and the Member States during which there is an exchange of 
information on the nature of irregularities and the recovery mechanisms throughout the 
Community. Where sums paid for co-financed projects are recovered, the recovered 
amounts are shared between the Commission and the Member State(s) that participated 
in the project, in proportion to their financial contribution. The Member States need not 
report irregularities with a financial impact of less than 4,000 ECU, unless the 
Commission expressly requests this. 

Clearly, there is no uniform mechanism of recovering sums wrongly paid by the 
Structural Funds throughout the Community. This is a big disadvantage because the 
differences between the national recovery procedures of the Member States create a 
different rate or possibility of recovery for each State. The Commission is not always 
capable of monitoring all the recovery proceedings in the Member States and given the 
existing differences between these proceedings such a monitoring task is almost 
98 oj 1994, L 178/43. 
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impossible. A solution could be the establishment, at Community level, of a uniform 
system for recovering sums wrongly paid from all financing instruments of the European 
Union, including the Structural Funds. 

Projects financed by the Structural Funds are generally included in multiannual 
programmes. This enables the rectification of the financial situation, at any event, at the 
time of the final payment of the programme, so the recovery situation can only be 
assessed after the programme is completed. " It is interesting to note the recovery 
situation regarding the projects financed throughout the Union from 1989-1993. From a 
total of 123 million ECU in wrongly paid sums, only 44 million ECU (about 36%) have 
been recovered. '00 

4.4. Reform of the system of financial control of the European Union 
After the resignation of the Commission in March 1999 and the appointment of a 

new one under R. Prodi, one of the most important pledges of the new Commission was 
to reform and improve itself Several documents have been prepared identifying the 
following areas for: 101 

Radical reform of the way in which political priorities are set and resources are 
allocated. Through decision making mechanisms and appropriate timetables, this will 
ensure that activities undertaken by the Commission are supported by the necessary 
human, administrative and financial resources (activity based management and 
activity based budgeting). The thorough evaluation of action taken will be made part 
of daily management activities. 
Important changes to human resources policy, placing a premium on continuous 
training, quality of management, and improving recruitment and career development. 
These changes will also place an emphasis on improving the working environment 
and equal opportunities, as well as the evaluation of individuals and will enable 
disciplinary matters or cases of under-performance to be dealt with properly and 
reasonably. 

99 European Commission, Protecting the Communities' Financial Interests and the Fight against Fraud, 
Annual Report 1998, op. cit., p. 18. 100 Ibid, p. 18. 101 European Commission, Consultative Document on Reforming the Commission, CG3(2000) 1/17, 
European Commission, Commission Reform-Strategic Options Paper, CG3(1999) 10/6, European 
Commission, Refon-ning the Commission-Action Plan, CG3(2000) 1/18. 
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Far-reaching reforms of financial management, enabling each department to establish 
its own, internal audit system appropriate to its own needs. In doing so, departments 
will be able to draw on the advice of the Commission's specialist services. Reform is 
predicated upon a precise definition of the responsibilities of each actor and upon 
regular checks by the Internal Audit Service -a new service within the Commission - 
of the quality and reliability of each audit system. 

The Commission presented its detailed reform proposals, after a long period of 
consultation, in March 2000.102 This thesis will focus on the reform regarding the system 
of financial management and control. However, a remark must be made concerning the 
human resources of all services of the Commission. It is not only the quality of these 
resources that must be improved. Their quantity must be increased as well. A good 
example is the case of the staff employed in the mechanisms of financial control of the 
European Union. The Commission's Directorate General of Financial Control currently 
employs some 230 employees, a figure that has remained stable since 1995.103 The ECA 
employs 500 staff, comprising 240 auditors, 55 translators, 140 administrators and 65 
other staff. 104 The European Anti-Fraud Office (OLAF) employs 139 employees, 87 of 
which are involved in operations. For the Structural Funds OLAF had in April 1999 20 
employees but in March 2000 these were reduced to 17, and only 10 are involved in 
operations. 105 These figures are disproportionate to the enormous task of auditing the 
transactions financed by Community resources. It is therefore necessary to increase the 
personnel involved in these audits. Within the framework of the reform, the Comnýiission 
has decided to assess the human resources needs for financial management and control 
and to meet them by allocating to the relevant services a part of the 200 new posts that 
will be created for the implementation of the report. 106 

With regard to the system of financial management, control and audit, three main 
reforms have been identified as necessary: 107 

102 European Commission, Reforming the Commission-A White Paper, COM(2000)200 final. This document was divided into two parts, the first containing the analysis of the proposals and the second containing the relevant action plan including the timetable for the reform's implementation. 103 European Commission, Role, Mission and Instruments of the Directorate General for Financial Control, available on line at littp: //www. europa. eu. int/comnVdgs/financialcontrol/mission/ 
mission_en. htm on 3.4.2000. 104 National Audit Office, State Audit in the European Union, London 1996, p. 222. 105 European Commission, First Report of the European And-Fraud Office..., op. cit., pp. 23,34. 106 European Commission, Reforming the Commission-A White Paper, Part II-Action Plan, COM(2000)200 final, p. 67-68. '0' European Commission, Reforming the Commission-A White Paper, Part I, COM(2000)200 final, p. 20. 
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"A radical overhaul of the system, including the creation of new organisational 
structures and the replacement of others, in order to make the best use of resources 
and expertise and take into account the different types of expenditure that for which 
Commission is responsible. 

" The definition of the responsibilities of authorising officers and line managers for the 
quality, correctness and efficiency of their actions. 

" The adoption of measures to protect the Community's financial interests by 
improving the relevant legislation and the cooperation between the Commission and 
the competent authorities of the Member States. 

4.4.1. Responsibility and Accountability of Authorising Officers and Line 
Managerslo'3 
It has been noted that since the control system of the European Commission 

absolves practically everybody (except the Financial Controller of DG XK) from 
responsibility for good financial management, the policy makers and operators are not 
accountable for their spending. 109 The reservations of the ECA regarding the current 
scheme of internal control and the relevant allocation of responsibilities have been 
mentioned earlier in this Chapter. Also, one of the most significant conclusions reached 
by the Committee of Independent Experts, established in January 1999 to examine 
allegations of mismanagement against the Commission, was that it has become "difficult 
to find anyone who has even the slightest sense of responsibility" within the 
Commission. 110 In order to create a real sense of responsibility for sound financial 
management the Commission decided to implement several measures. First, it decided to 
define clearly the responsibilities of each financial actor (authorising officer, accounting 
officer, financial controller) by enacting a set of clear relevant rules which will be given 
to the persons concerned. Appropriate training will also be provided. If the actors 
concerned fail to meet the Commission's standards, their responsibilities will be 
withdrawn. Secondly, the Commission will confer power to authorise expenditure to 

10' See European Commission, Reforming the Commission-A White Paper, Part 1, COM(2000)200 in , B al 
p. 20-21 and European Commission, Reforming the Commission-A White Paper, Part II-Action Plan, 
COM(2000)200 final, p. 53-54. 109 House of Lords, Select Committee on the European Communities, Financial Control and Fraud in the Community, Session 1993-1994,12'h Report, HL paper 75, para. 22. 110 Committee of Independent Experts, First Report on Allegations regarding Fraud, Mismanagement 
and Nepotism in the European Commission, 15 March 1999, p. 144. 
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Community officials on the principle that the person taking the decision to proceed with 
an operation involving expenditure should also be the one authorising the expenditure. 
Only in exceptional cases will the College of Commissioners retain its power to authorise 
expenditure. These cases will be regulated by the Commission's internal rules on the 
execution of the budget. Thirdly, in cases of financial errors or irregularities not 
involving fraud, the Director-General of the department concerned will be able, before 
initiating disciplinary proceedings, to refer the case to an advisory panel, the Financial 
Irregularities Panel. This will consider whether there are systemic shortcomings and, if 
so, which is the responsibility of the persons involved in managing the control system. It 
is intended to be an intermediary step between the detection of an irregularity and the 
possible start of formal disciplinary proceedings. Finally the Commission will suggest the 
repeal of Art. 73 of the Financial Regulation which provides for the disciplinary and 
financial liability of authorising officers, if they violate the Financial Regulation. The 
Commission believes that this provision prevents authorising officers from undertaking 
any responsibility since they might be held liable during the exercise of that responsibility. 
The Commission considers its proposals regarding the amendment of the Staff 
Regulations on civil servants'. liability for serious misconduct"' to be more than 
sufficient to dead fairly and adequately with financial irregularities and fraud. 

4.4.2. Overhauling Financial Management, Control and Audit'12 
In order to provide professional support and advice to officials dealing with 

budgetary and financial management, the Commission has decided to create a Central 
Financial Service within the Directorate-General responsible for the Budget. This Service 
will define financial rules, procedures and common minimum standards for internal 
controls in the various Directorates General. It will also advise the operational 
departments and all those who manage financial appropriation in the Commýission. The 
111 See European Commission, Reforming the Commission-A White Paper, Part II-Action Plan, 
COM(2000)200 final, p. 45-46. These proposals include the publication of handbook explaining 
official's rights and obligations, the enactment of internal rules for opening disciplinary proceedings, the 
establishment of a permanent Secretariat of the Disciplinary Board, the adoption of guidelines on 
sanctions based on their proportionality in relation to the gravity of the offence, the amendment of the 
conditions relating to suspension of officials during the disciplinary proceedings and the creation of an Attorney's office to prepare the Administration's case before the Disciplinary Board and to attend and 
participate to the proceedings before this Board. 112 See European Commission, Refori-ning the Conurflssion-A White Paper, Part I, COM(2000)200 final, 
p. 21-23 and European Commission, Reforming the Commission-A White Paper, Part II-Action Plan, 
COM(2000)200 final, p. 55-66. 
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Comn-lission also aims to create a Contracts Unit to define standard contracts and 
provide expertise and advice on contract management and procurement procedures. This 
Unit will also manage a central database of all contracts and agreements concluded by 
the Cornmission including information on the object of the contract., the contractor., the 
beneficiaries and the implementation of the contract. Articles 56-64a of the Financial 
Regulation on conclusion of contracts by the Cornnýission will also be revised. 

With regard to financial control and audit, the Commission regards the current 
system analysed above as over-centralized, with no effect in comprehensively assessing 
the added value and correctness of financial operations. Its procedural complexity does 
not facilitate the efficient implementation of the budget. The overall solution proposed by 
the Commission is to devolve controls which are currently under the responsibility of the 
Commission's Financial Controller so that Directors-General will be made directly 
accountable for organizing adequate systems of internal control in their departmentand 
managers will be made wholly responsible for their financial decisions. Several actions 
must be taken before such a system is established. 

The first measure proposed is the separation of the internal audit operation from 
the ex ante internal financial control and the creation of an Internal Audit Service. This 
was suggested by the Committee of independent Experts. 113 As mentioned above, the 
competence of the Financial Controller to perform internal audits in addition to ex ante 
internal financial controls was established in 1998. The Commission had already 
proposed the amendment of Art. 24 of the Financial Regulation arguing that the current 
provision which obliges the Financial Controller to perform both audits and financial 
controls undermines both operations. "' Since the internal audit will include an evaluation 
of the internal control system, this will lead to a conflict of interests as the officials 
performing the audit will be obliged to evaluate controlling operations which they have 
conducted themselves. Thus, there is a high possibility that the audit will be biased, and 
any defects in the internal control will not be reported. Consequently the internal audit 
must not be performed by the same body which performs the internal ex atite financial 
control. However, that does not mean that the internal audit operation will be abolished. 

113 Committee of Independent Experts, First Report ..., op. cit., p. 143. 
114 European Commission, Proposal for a Council Regulation amending the Financial Regulation and 
separating the internal audit function for the ex ante financial control function, COM(2000) 341 final. 
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According to the recommendation of the Committee of Independent Experts, '" which 
was adopted by the Commission, a new body, the Internal Audit Service, is to be 
established by the Commission's Vice-President responsible for Reform. The Service will 
be progressively established on the basis of internal audit experience in the Commission. 
The Head of this Service will be independent, reporting only to the Commission's Vice- 
President for Reform and the President and the College of Commissioners if necessary. 
The Internal Audit Service will assist the Commission to reduce control risks by 
monitoring compliance of the operations with the relevant rules, providing an 
independent opinion about the quality of management and control systems (internal audit 
stricto sensu) and making recommendations for improving the efficiency and 
effectiveness of operations. An Annual Audit Report will be presented on the activities of 
the Service and the relevant results. It is very important that these two measures 
(separation of internal audit from ex ante control and establishment of the Internal Audit 
Service) are activated simultaneously. Their contents are complementary to each other. 

A n. 

Aner the implementation of these two measures the Commission aims to 
continue its reform. An Audit Progress Committee will be established in order to monitor 
the control processes of the Commission through the results of the Internal Audit Service 
and the ECA, the implementation of audit recommendations and the quality of audit 
work. It will be purely advisory. The next stage entails the actual decentralization of the 
control operations within the Commission. Based on common minimum standards 
defined by the Central Financial Service, the Directorates-General will review their 
internal control systems and prepare a report to be sent to the Central Financial Service 
which will oversee the implementation of the standards. The existing Financial Units 
within the Directorates General will evolve in order to create and manage the 
Directorates' financial systems, to produce the Annual Activity Report of the 
Directorates and ensure that the accounting information supporting each transaction is 
complete. They may also undertake an ex ante approval role. However the actual ex ante 
control will be performed by the authorizing officers within the operational Directorates. 
Thus the basic principle of separating the authorizing officer from the financial controller 
will be abolished. The Commission has suggested the amendment of the relevant 
provision (Art. 21) of the Financial Regulation. The exact division of duties of the 

115 Committee of Independent Experts, Second Report on the Reform of the Conunission: Analysis of 
current practice and proposals for tackling mismanagement, irregularities and fraud, 10 September 
1999, p. 130. 
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officials in the Directorates-General will be decided by the Directors on the basis of a 
cost-effective analysis of the use of human resources and expertise. As a transitional 
measure, officials now belonging to the Financial Controller will be delegated to the 
operational Directorates-General, who will carry out the ex ante control. These officials 
will be initially coordinated and assisted by a central unit within the Directorate General 
for Financial Control. After the Financial Regulation has been amended and the ex ante 
control is performed by the authorizing officers, the Directorate General for Financial 
Control will be cease to exist. The delegated officials will be redeployed according to the 
needs of the operational Directorates General. The current tasks of the Financial 
Controller will be distributed as follows: the ex ante control will be performed by the 
authorizing officers, the internal audit will be performed by the Internal Audit Service, 
the training and coordination of the relevant officials (especially in the Member States) 
will be undertaken by the Central Financial Service and the ex post verifications and 
system audits in the Member States will be performed by the operational Directorates 
General. With regard to the actual function of controls, this will include an assessment of 
every single financial transaction from any operational and financial point of view. The 
progress made by the Commission's services in the reform process will be reviewed by 
the Internal Audit Service and the College of Commissioners will be informed through 
the Audit Progress Committee. It is estimated that the whole reform will be completed 
by 2002. 

4.4.3. Protecting the Communities' Financial Interests' 16 

In order to create an effective mechanism to combat fraud, the Commission will 
prepare a manual containing guidelines for sound project management in order to 
prevent behaviour detrimental to the Communities' financial interests and' to raise 
awareness on the part of the officials and beneficiaries involved in the management of the 
projects. Another aim will be to achieve better coordination between OLAF and other 
services such as the Internal Audit Service and the Directorate General responsible for 
the Budget. Agreements will be reached concerning efficient and timely exchange of 
information. Perhaps the most interesting novelty is that the Commission services will be 
116 The infori-nation. about the relevant proposals of the Commission was found in European 
Commission, Reforming the Commission-A White Paper, Part I, COM(2000)200 final, p. 23-24 and 
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required, when proposing new legislation with a potential impact on the Community 
budget, to submit draft proposals to OLAF for a risk assessment. OLAF will provide 
advice on fraud-proofing throughout the legislative process. The procedures regarding 
the recovery of sums wrongfully paid and the legal enforcement of recovery orders will 
be reviewed and a competent central organizational structure will be established within 
the Commission. The Member States will be required to provide information on the 
progress of the implementation of projects financed by the Structural Funds including 
information in financial corrections, additionality, project substitution etc. The 
Commission will perform thorough audits of this information and of the controlling 
procedures established in the Member States. Compensation mechanisms will be 
established in case the Member States fail to introduce sufficient controls or to provide 
adequate information. 

4.4.4. Reflections on the Reform 

The Commission's proposals are ambitious. The main idea of adding the ex ante 
financial control to the duties of the authorising officers demonstrates that the 
Commission is now rejecting the fundamental principle that the authorising officer and 
the Financial Controller must not be the same person. Although this new concept of 
unifying the duties of authorising officers and Financial Controllers seems dangerous, 
there is a safeguard to the proposed system. The Internal Audit Service will be able to 
oversee the operation of the new scheme, so the authorising officers will not be 
completely uncontrollable. This safeguard would have been even more promising if the 
Internal Audit Service were to be placed under the direct responsibility of the President 
of the Commission, not one of the Vice-Presidents. The new structure of the 
Commission's management and control mechanism can really be effective. The 
establishment of the new bodies and procedures create several levels of control and audit 
within the Commission. The operational Directorates, being more familiar with their 
operations, will be able to examine more effectively their financial aspects and report on 
possible irregularities. Nevertheless, it must be born in mind that the real evaluation of a 
management and control system is its actual operation. So far the progress of the reform 

European Commission, Reforming the Commission-A White Paper, Part II-Action Plan, 
COM(2000)200 final, p. 69-70. 
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has been deemed "satisfactory": 117 The review of the existing systems of internal control 
has been completed in most Directorates General, a Charter of Responsibilities along 
with a list of minimum standards for internal control will be adopted during 2000, while 
the Internal Audit Service has been partly established and commenced operational 
activities and the setting up of the Central Financial Service is underway with recruitment 
ongoing. However, only when the system is fully operational, can there be safe 
conclusions about its efficiency and effectiveness. 

117 European Commission, Progress Report on the Reform Actions as at 10 July 2000, Doc/00/16, 18.7.2000, p. 3. 
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Chapter Five: The National Legal Framework on controlling the 
financial management of ESF resources in Greece 

The accession of Greece to the European Communities and the European Union 
had three principal objectives. Firstly, to consolidate the political and democratic 
institutions established in 1974-1975, after the dictatorship of 1967-1974; secondly to 
improve Greece"s position in the international political and economic system; and finally 
to modernize Greece's economic., financial and social system. ' 

This latter objective was to be achieved through, inter alia., the modernization of 
the Greek Public Administration. Since Greece had adopted as ideal administrative 
models those established in Western Europe (chiefly France, United Kingdom, and 
Germany), this modernizing process was called "Europeanizatiow'. More specifically )2 
Europeanization is a developing process which re-orientates the direction and the content 
of internal policies to such a degree that the policy and the economic dynamic of the 
European Union becomes part of the organization logic of the national political system 
and of the procedures which form the policies. For Greece the European Communities 
and the European Union were models for the modernization of its political, economic 
and social system. Therefore the "Europeanization procese' in Greece was not limited to 
the incorporation of Community legislation and policies in the national legislation and 
policies. It included the adoption of European models of organization, structure and the 
operation of society at political, economic and social levels? 

It is true that the modernization/Europeanization of the Greek state will 
contribute towards its effort to achieve convergence (economic, social, political, 
structural etc) with the other Member States .4 The complete exan-driation of the 
Europeanization of the Greek State falls beyond the scope of this thesis. The focus will 
be on the impact of this process on the Greek Public Administration, especially with 
reference to the management of ESF resources. 

All national legislation on controlling the financial management of Community 
resources in Greece is included in the level of decentralised audit of the implementation 
1 P. K. Ioakeimidis, European Union and Greek State: The consequences of the participation in the 
integrating process, Themelio Publications, 1998, p. 46. 2 Ibid, p. 28 and the references therein. 3 Ibid, p. 48. 
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of the Community budget. Decentralised management of Community Funds has been 
analysed in previous chapters. It is however noteworthy that decentralised management 
in general, as a consequence of decentralised policy-making for labour markets is 
considered to increase the accountability of the policy makers. ' Since the governments of 
the Member States manage, for instance, ESF resources, they must monitor their use and 
protect them from fraud, and since these resources are incorporated in the national 
budgets, the governments have strong financial incentives to establish efficient and 
effective controlling schemes for them, to prevent any misuses. 6 

The Greek legislation concerning the control of the financial management of the 
ESF resources can be divided into two categories. The first comprises the general and 
common provisions about financial control of all kinds of resources, including 
Community funds. The second comprises of provisions adopted especially for the control 
of the financial management of resources given to Greece by the ESF. 

It is important to briefly exan-dne the current system of administration and 
financial management of Community resources given to Greece, before examining the 
national legislation concerning the financial control of this management, With regard to 
the administrative structure, 7 there is first of all the Central Monitoring Committee, 
located at the Ministry of National Economy, which is responsible for the coordination, 
the monitoring and the decision-making regarding the implementation of the Community 
Support Frameworks (CSFs) at national level. There are Monitoring Committees, 
located at the Managing Bodies (usually Ministries - see below), which are responsible 
for monitoring the control and the decision making regarding those aspects of the CSF 
which belong to their substantive competence (e. g. the Monitoring Committee at the 
Ministry of Labour is responsible for the aspects of CSF regarding employment). These 
Committees are assisted by Secretariats., which are responsible for the actual 
implementation of the Operational Programmes of the CSF. The Secretariats are 
supported by Management Advisors, who examine the economic and financial 
development of the operations as well as the implementing bodies, and submit proposals 
for the solution of problems detected in these areas. Finally, there are Evaluation 

4 1. Iliopoulos, The modernization of the state is promoting convergence, Development-Bulletin of the Industrial and Commercial Chamber of Athens, July 1998, p. 37-40. 5 N. Adnett, European Labour Markets: Analysis and Policy, Longman Publishing, 1996, p. 83. 6 Ibid, p. 83. 
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Advisors who monitor and evaluate the implementation of the programmes of the CSF. 
The Central Monitoring Committee, the Monitoring Committees and the Evaluation 
Advisors cooperate with the Commission (implementation of the partnership principle) 
by providing information on all aspects of the implementation of the CSF. 

8 With regard to financial management, there is in Greece a Managing Body 
responsible for the resources of each Structural Fund. The Managing Body is responsible 
for selecting the body (or bodies) that is (or are) going to implement the programmes: 
the "Implementation Body (Bodies)". For the ESF the Managing Body is the Greek 
Ministry of Labour and Social Security, which must issue the necessary Ministerial 
Decisions in order to select, implement and control programmes financed by the ESE 
The financing procedure is as follows: For each Structural Fund there are two temporary 
accounts at the Bank of Greece. One temporary account finances programmes included 
in the CSFs and the other finances programmes included in the Community Initiatives. 
The Managing Body certifies the identity of the beneficiaries, the start of the 
implementation of the programme (in case of advance payments) or the end of the 
implementation (in case of final payments). This certification is sent to the Commission 
and the relevant Directorate General orders the transfer of the necessary resources to the 
temporary accounts of the Structural Funds at the Bank of Greece. The Bank of Greece 
notifies the Greek Ministry of Finance about this transfer. The Ministry of Finance 
notifies the Managing Body about the transfer. The Managing Body, after verifying the 
order of transfer by comparing the information provided by the order with the 
information contained in its files, asks the Ministry of Finance to transfer the amounts to 
be paid from the temporary accounts to the accounts of the Implementation Body. 
Whenever the Implementation Body is the Greek State itself, or bodies governed by 
public law, the relevant amounts are transferred to special accounts held by the Greek 
State at the Bank of Greece. These resources are incorporated in the Greek national 
Budget: more specifically the Budget of Public Investments. 

7 See V. Samodmakis, The effectiveness of the administration system of the programmes of the 
Community Support Framework: The case of the Regional Operation Programme of Western Greece, 
Dioikitiki Enimerwsi, issue 9, September 1997, p. 87-100 at 88. 8 See further S. Ntouni, G. Maragkou, Structural Funds: Proceedings of selection, implementation and 
audit of the works co-financed by the European Union and the Greek State, Report, Fourth Division, 
Court of Audit, May 1997. See also Art. 32 of Regulation 99/1260/EC. 
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5.1. General Provisions about Financial Control 

These provisions can be found in the Greek Constitution, the Public Accounting 
Code and other legislation providing in general for the financial control of the 
management of resources in Greece. 

5.1.1. The Greek Constitution 

The only relevant provision is Art. 98, referring to the Greek Court of Audit, the 
institution comPetent to control the financial management of the various resources by the 
Greek State. 9 According to the first paragraph of this Article 

Thejurisdiction of the Court o Auditpertains mainly to: ?f 
a) The audit of the State's expenditures, and of local government agencies or 
other public law legal persons subject to its audit by special laws. 
b) The presentation to Parliament of the financial report and balance sheet of 
the State ..... d) The audit of the accounts of the accountable officials and of the local 
government agencies and public law legal persons specified in subparagraph (a).... " 

These provisions establish the framework for the financial control of all resources 
managed by the Greek State, including those provided by the ESF. The first 
subparagraph of Art. 98(l) is the legal basis for the ex ante financial control of public 
expenditure. " The fourth subparagraph of Art. 98(l) is the legal basis for the ex post 
financial control of public expenditure. " It has been correctly pointed out that according 
to the first subparagraph of Art. 98(l) the authorizing officers are controlled through the 
ex ante audit of the necessary documents by the Court of Audit while according to the 
fourth subparagraph of Art. 98(l) the accounting officers are controlled through the ex 

9A detailed analysis of the Greek Court of Audit will be made in Chapter 7. 10 N. Themelis, The Court of Audit - 150 years since its establishment, National Press Office, Athens, 
1983, p. 63-64, N. Themelis, The ex ante financial control and Art. 98 of the Constitution, To 
Syntagma, 1987, p. 248-268 at 250, A. Gerontas-A. Psaltis, Public Finance Law Vol. 1, A. N. Sakkoulas 
Publications, 1998, p. 175. The jurisprudence of the Greek Court of Audit has reached the same 
conclusion. See Minutes of the Plenary Session of the Greek Court of Audit of 30.05.1979 in 1. Sarma, 
The constitutional jurisprudence of the Greek Court of Audit, A. N. Sakkoulas Publications, 1997, p. 43- 
61 at 44-45. " N. Themelis, The Court of Audit...., op. cit., p. 63-64, A. Gerontas-A. Psaltis, op. cit., p. 180, Nfinutes 
of the Plenary Session of the Greek Court of Audit of 30.05.1979 in 1. Sarma, op. cit., p. 44. 
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post audit of the accounts. 12 The fourth subparagraph of Art. 98(l) refers to ex post 
financial controls since it refers to audits of accounts, while the first subparagraph refers 
to ex ante financial controls because it does not limit the audits only to the examination 
of the accounts. There cannot be an ex ante control of the accounts since it is necessary 
first to have a transaction, which will create the accounts (and be described in them): 
control of the accounts is possible only after there are accounts to be controlled. 13 

The submission of the financial report by the Greek Court of Audit to the Greek 
Parliament, under the second subparagraph of Art. 98(l), is the last stage of the whole 
auditing procedure. The importance of this report is similar to that of the Annual Report 
submitted by the ECA to the European Parliament. The consequences, however, of this 
procedure are completely different. As has been analysed above, the European 
Parliament, based on the ECA's Annual Report, grants a discharge to the Commission 
with regard to the implementation of the Community budget. The Greek Parliament does 
not have a similar competence. Under Art. 79(7) of the Greek Constitution, the Greek 
Parliament examines and ratifies the financial statement and the general balance sheet of 
the State submitted by the Ministry of Finance. The Greek Court of Audit submits to the 
Greek Parliament a financial report commenting on the financial statement and the 
balance sheet. This procedure could provide the Greek Parliament with the opportunity 
to control expost and substantively the financial management of the Greek Government 
regarding all expenses, including those given by the ESF. So far, however, this procedure 
has been regarded as a mere formality. 14 Instead of using it to apply political pressure, 
the Greek Parliament invariably ratifies the reports submitted by the Ministry of Finance 
and the Court of Audit, practically without any debate, thus losing an opportunity for a 
substantive scrutiny of governmental policies. The ratification procedure of the financial 
statement and the general balance sheet is incorporated in the ratification procedure of 
the budget. " So, given the interest shown by all the political parties and the members of 
the Greek Parliament in the issues of the budget, it is not surprising that the financial 
statement and the general balance sheet are ratified rather carelessly, without any real 
evaluation of their substance. 
12 K. Sarantopoulos, Judicial Review of managing public resources Vol IA, National Press 01fice, 
Athens, 1978, p. 2. 13 Minutes of the Plenary Session of the Greek Court of Audit of 30.05.1979 in I. Sarma, op. cit., p. 44- 45. 14 A. Gerontas-A. Psaltis, op. cit., p. 270, D. Korsos, Public Finance Law Vol. A, A. N. Sakkoulas 
Publications, 1980, p. 169-170. 

153 



The comparison of this procedure with the corresponding procedure regarding 
the financial control exercised by the European Parliament (Art. 276 EC Treaty) 
demonstrates the weakness of the parliamentary control of financial management in 
Greece. Typically, the procedure before the Greek Parliament- aims simply to legitimize 
the financial management and the implementation of the budget. The Greek Parliament 
has created a Parliamentary Committee of Financial Affairs, which cannot however 
actually investigate the substance of the documents regarding the financial management 
because of their volume and the timing of their submission. In practice, these documents 
are submitted a few days before the plenary session of the Parliament regarding the 
approval of the budget, the financial statement and the general balance sheet. 
Consequently, the members of this Committee (and of the whole Parliament) cannot 
examine the documents in depth and the approval is based on a very superficial 
(sometimes non-existent) examination. 16 During the last twenty five years there has not 
been any motion of censure against any Greek government, based on findings regarding 
the financial management and the implementation of the budget. 

5.1.2. Dispositions of the Public Accounting Code 

The Public Accounting Code 17 regulates all the procedures concerning the 
financial management of the Greek budget by the Greek Government. The revenue of the 
Greek budget is divided in many categories. One of the most important includes all the 
resources given to Greece by the European Union. "These resources are incorporated in 
the Greek budget, and responsibility for their management lies with the Greek 
Government, according to the Public Accounting Code. 

The Public Accounting Code has specific dispositions concerning these resources 
(Articles 96-105). According to these provisions, all such are revenue of the Greek 
Budget and are regulated by the general provisions regarding this Budget (Art. 97). All 
transactions and the relevant accounting books are regulated by ministerial decisions of 
the Ministry of Finance, according to the provisions of Community Law and the general 

1 15 See Articles 122-123 of the Standing Orders (Rules of Procedure) of the Greek Parliament. 16 For more details on the comparison between the competences of Greek Parliament and those of its European counterpart on financial control, especially with regard to the political implications see the interview of the former NIEP P. Sarlis in Kathimerini, 17.5.1998, p. 66. 17 Law 2362/1995, Journal of the Government of the Hellenic Republic 1995, No A 247, p. 6637. 
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provisions of Public Accounting Law (Articles 99-100). The Ministry of Finance is 
responsible for monitoring and controlling the financial management, especially the 
expenditure resulting from programmes, activities and initiatives financed by Community 
resources (Articles 96,101). 19 The dispositions regulating these monitoring and 
controlling proceedings are the general provisions of the Public Accounting Code on' 
financial control. These controlling activities can be considered as the level of internal 
financial control at national (Greek) level. All sums paid unlawfully, during the 
implementation of Community policies financed by Community and national resources, 
are to be recovered according to the general provisions of the Public Accounting Code 
and to specific ministerial decisions issued for that purpose (Articles 102-104). 

It is beyond the scope of this thesis to analyze in detail all the provisions of the 
Public Accounting Code. It suffices to present the general outline of the system of 
financial management and control, as it is established by this Code, focusing especially on 
the provisions applicable to the Community resources given to Greece. 

First, it must noted that the Greek financial management system is similar to that 
of the European Union. There is the same fundamental distinction between authorizing 
officer and accounting officer. Their competences resemble those of their counterparts in 
the Commission. The Authorizing Officer undertakes obligations for payments within the 
limits of the appropriations of the budget (Art. 20 of the Public Accounting Code). The 
Accounting Officer manages resources of the Greek State (Art. 54 of the Public 
Accounting Code). The Authorizing Officer is a Nfinister or any other person entitled to 
act as an Authorizing Officer (Art. 20 of the Public Accounting Code). The internal 
financial control is regulated by Articles 22-26 of the Public Accounting Code. It is 
performed by the competent authorities of the Ministry of Finance called Services of 
Financial Control. These are independent while performing their controlling duties. The 
scope of control includes the regularity and legality of the expenses. The Services of 
Financial Control examine all expenditure incurred during programmes financed by the 
European Union. The control is based on documents justifying the legality and regularity 
of the expenditure. An expense is legal when it is provided for in a legislative act and 
there is a relevant appropriation in the budget. An expense is regular when it has been 

18 A. Gerontas-A. Psaltis, op. cit., p. 247, A. Gkouzis, Public Accounting, Sakkoulas Publications, 1991, 
p. 56. 19 This is also stipulated by Art. 3 of the Public Accounting Code which sets the competences of the 
Nfinistry of Finance. 
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undertaken legally, all the necessary supporting documents have been submitted and the 
relevant claim has not been prescribed. The control might be performed on the spot. At 
the end of every financial year the Mnistry of Finance, based on information provided by 
the Services of Financial Control, prepares an overall report regarding the control of the 
expenditure of the State's budget. 

The Public Accounting Code does not include very detailed dispositions 
regarding external audit. Under Art. 27 all expenditure (including Community resources 
incorporated into the Greek budget) is to be controlled ex ante and ex Post by the Court 
of Audit. Art. 59 stipulates that all Accounting Officers must submit their accounts to the 
Court of Audit within two months after the end of the financial year. The Court of Audit 
determines whether these accounts are correct, i. e. legal and regular. 

Articles 72-75 of the Public Accounting Code provide for the details of the 
preparation of the financial statement and the general balance sheet of the State by the 
Ministry of Finance, their sumission to the Parliament and their approval as mentioned 
above. 

5.1.3. The Presidential Decree 774/198020 

This measure concerns the rules of procedure of the Greek Court of Audit and 
more specifically its controlling competences. A similar measure, Presidential Decree 
1225/1981ý 21 concerning the judicial competences of the Court of Audit will be analysed 
in Chapter 7. 

Art. 17 stipulates that the Court of Audit controls all expenditure by verifying 
that there is a legal appropriation in the budget about each expense and that all 
requirements of the Public Accounting Code have been met. The Court of Audit also 
examines the accounts of the accounting officers. The control might be based on samples 
and if the findings demonstrate the existence of mistakes in the financial management, the 
control is extended in order to cover all the expenditure in question. The control is 
limited to the legality and regularity of the expenditure and does not cover the purposes 
or the necessity of the expenses. Consequently the Greek Court of Audit cannot perform 
any control in order to establish the soundness of the financial management of the 
budget. This is a major difference between the ECA and the Greek Court of Audit. 
" Journal of Government of the Hellenic Republic 1980, No A 189, p. 2301. 
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However, according to the Greek Court of Audit, 22 it may, during the performance of 
financial controls, take into account general principles of Greek Public Law such as the 
principle of economy, the principle of effectiveness, the principle of efficiency or the 
principle of transparency of all public accounts. These principles, as analysed in Chapter 
3, are those of sound financial management. The Greek Court of Audit can use them 
because of their nature as legal principles. Therefore, through the control of the legality 
of the expenditure, the Greek Court of Audit may also establish whether the financial 
management of public resources has been sound. This is a solution to a potential 
problem. As shown above, Community legislation requires national authorities to control 
the management of all resources made available by the European Union to the Member 
States. This control must conform with the requirements of the financial provisions of 
Community Law. Establishing the soundness of the financial management of resources 
given by the Union to Member States is a major element of these requirements. If the 
Greek Court of Audit could not examine the soundness of the financial management of 
these resources, that would violate of Community Law, possibly resulting in a limitation 
of the resources given to Greece. 

1. Ex ante Financial Control 

According to Art. 21, the ex ante financial control begins when the Authorizing 
Officer sends to the Accounting Officer a warrant to pay a certain amount. This warrant 
must also be sent to the Court of Audit with all the supporting documents. The Court of 
Audit examines the legality of the warrant and if this is verified, the Accounting Officer is 
notified to pay the amount in question. If the legality of the warrant is not verified, the 
warrant must be sent back to the Authorizing Officer who must make all the amendments 
requested by the Court before resubmitting it. If the Court of Audit verifies that all 
necessary amendments have been made, the warrant is sent to the Accounting Officer in 
order to pay the amount. If, however, the Court of Audit does not approve the warrant 
for a second time, the Minister responsible for the warrant may ask the Court of Audit to 
approve it. In that case the Court of Audit will approve the warrant, but it also sends a 
report to the Greek Parliament mentioning its reasons for originally disapproving the 
21 Journal of Government of the Hellenic Republic 1981, No A 304, p. 4079. 
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warrant. If the Parliament approves the warrant, the Accounting Officer must pay the 
amount without delay. If the Parliament does not approve the warrant, the amount is 
paid but the Court of Audit imputes the amount paid to the Minister. It must be said that 
so far this procedure before the Parliament has rarely been used and whenever it has been 
activated, the Parliament has always approved the warrant, usually without even noticing 
the remarks of the Court of Audit. Thus another opportunity for a more effective 
parliamentary control over the financial management of the budget is lost. Usually when 
a warrant is not approved by the Court of Audit at first instance, it is not resubmitted, or, 
if it is resubmitted, it is amended according to the Court's remarks. 

With regard to the verification of the legality of administrative actions involved in 
the financial management, there has been a difference of opinion between the Council of 
State (Supreme Administrative Court in Greece) and the Court of Audit. The basis of the 
dispute was that all administrative actions are considered legal until they are revoked or 
annulled by a competent administrative body or court. ' According to the jurisprudence 
of the Council of State 24 the Court of Audit cannot control the legality of these 
administrative actions and should focus only on the financial aspect of the transaction. 
Nevertheless, the Court of Audit has accepted that' controlling the legality of these 

26 actions lies within its competences. This control is incidental. The main objective of the 
control is to verify the legality of the expenditure, therefore the verification of the legality 
of the administrative actions relevant to this expenditure is necessary for a complete 
audit. This incidental control is obligatory when the administrative action itself causes the 
expenditure, but optional when the administrative action is simply included in the 
procedure leading to the creation of the expenditure. 27 It has been noted that excluding 
this incidental control of administrative actions from the Court of Audit's competence 
would reduce its audit to a mere accounting and mechanical procedure . 28 Given the 
European Union's demands for an efficient and effective control of public (including 
2' Nfinutes of the Plenary Session of the Greek Court of Audit of 27.11.1996 in 1. Sarmas, The 
constitutional jurisprudence of the Greek Court of Audit, A. N. Sakkoulas Publications, 1997, p. 128- 
140 at 132. 
23 P. D. Dagtoglou, General Administrative Law, A. N. Sakkoulas Publications, 1992, p. 290, N. E. 
Brontakis, Administrative Law, P. Sakkoulas Publications, 1989, p. 19. 24 Council of State 3564/1986, Nomiko Vima No 35,1987, p. 606. 25 Minutes of the Plenary Session of the Greek Court of Audit of 20.05.1992, Dioikitiki Diki 1992, p. 123 1, Court of Audit, 1558/1981 in I. Sarmas, op. cit., p. 253-257 at 256. 26 See also Art. 17(3) of the P. D. 774/1980 according to which during the control by the Court of Audit 
it is permitted to control all incidental issues arising from these proceedings. 27 K. Sarantopoulos, Judicial Review...., op. cit., p. 58. 28 A. Gerontas-A. Psaltis, op. cit., p. 332. 
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Community) expenditure, it is necessary to have an audit capable of covering all matters 
arising from the financial management of these resources. 

Another important issue of ex ante financial control is the so called "pardonable 
error" doctrine, established by the case law of the Greek Court of Audit. 2' According to 
this, the Court of Audit approves an order to pay an expense despite its illegality, when it 
is proved that the managing authority acted in order to serve the public interest despite 
making an error about the law and the substance of the issue . 30 For instance, it was ruled 
once that although an authority did not advertise a public procurement contract to the 
Official Journal of the European Communities, thus violating the relevant Community 
legislation, the warrant to pay the expense incurred was valid, because the contract had 
been approved by the Court of Audit as the relevant national and Community provisions 
were difficult to interpret and the authority's error was pardonable .3' This doctrine is not 
convincing, but it is used to legalize expenditure incurred in "delicate! ' circumstances. 

5.1.3.2. Ex post Financial Control 

According to Art. 22, the Court of Audit controls the accounts of the Accounting 
Officers. During this control the Court is entitled to examine all relevant documents and 
if necessary the control may be performed on the spot. Any authority performing regular 
financial controls must forward all relevant documents and its findings to the Court of 
Audit which will examine them and determine whether the control needs to be repeated 
by the Court itself (Art. 23). This is an important provision especially with regard to 
authorities established especially for the management of Community resources. 

Articles 24 and 25 stipulate that all Accounting Officers must submit monthly and 
annual accounts to the Court of Audit within certain time limits. This obligation also 
concerns those managing public resources on behalf of the Accounting Officers (Art. 
36). If the time limits are violated without acceptable justification the Court of Audit 
may fine the responsible Accounting Officers or seek their dismissal if they refuse to 
submit the requested accounts (Art. 26). 

29 See K. Sarantopoulos, Judicial Review...., op. cit., p. 74 for a detailed presentation of this jurisprudence. 
'0 A. Gerontas-A. Psaltis, op. cit., p. 335. 
31 Court of Audit, 133/1995, not published. 
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The Court of Audit determines whether the accounts submitted are legal and 
correct (Art. 27). In case of deficit or surplus the equivalent amount is imputed or 
credited to the responsible Accounting Officer. The imputed amounts are increased by 
the inclusion of interest accrued since the date of the creation of the deficit. The action of 
imputation is subjected to an appeal by the officer concerned (Art. 29), which can be 
based on a) factual errors or an accounting error, b) new documents, c) the fact that the 
imputation was based on false testimonies recognized judicially and d) the fact that the 
imputation was based on false documents recognized judicially. This appeal can be 
submitted within one year after the imputation and is a measure of administrative review, 
submitted to the Court of Audit. 

All Accounting Officers are monitored by the Court of Audit which is entitled to 
perform on the spot inspections whenever this is deemed necessary (Art. 39). All 
authorities in receipt of reports from accounting officers must forward a copy of this 
report to the Court of Audit. 

5.2. Provisions adopted especially for the control of the financial 
management of resources given to Greece by the European Union, 
particularly the European Social Fund 

X-Va 
Ac, mentioned, besides the general provisions about financial control which also 

apply to the control of resources given to Greece by the European Union, there are ad 
hoc provisions, adopted especially for this purpose. 

5.2.1. Legislation providing for the financial control of actions financed by 
the ESF through the Community Support Frameworks and the Community 
Initiatives 

5.2.1.1. First Commullitv SuvDort Framework 

During the implementation of the first Greek CSF (1989-1993), the Greek 
government tried to create a legislative framework for the monitoring of the 
implementation of programmes and projects financed by the ESF. The first such measure 
was the Ministerial Decision (Ministry of Labour and Social Security) 110543/1992 on 
conditions, obligations, keeping supporting documents and evidence of the 
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implementation of the programmes financed by the ESF. 32 This Decision stipulated the 
terms and conditions of funding by the ESF. The bodies receiving ESF funding had to 
uphold a series of national and Community legislative measures, among them the 
Regulations about the Structural Funds, the Commission's Decision approving the CSF, 
the National Legislation on Public Accounting and Taxation etc. Special provision was 
made for the Local Government Authorities, according to which these could not 
maintain their own bank accounts in order to receive payments by the ESF. The financing 
had to be given via the temporary accounts at the Bank of Greece (see above). Whenever 
the implementation of a programme was undertaken by a third party (private or public 
bodies other than Ministries and Local Government Organizations) there had to be a 
contract clearly mentioning the obligations of this party and the detailed analysis of the 
approvable expenditure. All tenders for such contracts have to be communicated to the 
Ministry of Labour and Social Security and all other bodies involved in the management 
and the implementation of the programme. In case of an audit all invoices and supporting 
documents had to be presented (the Decision includes a list of the documents and files 
that had to be kept by the bodies involved in the implementation of the programmes). 

The penalty for the violation of these provisions was the cancellation of the 
programme and the recovery of any sums paid. The violating body was also to be refused 
any future ESF funding. 

The main problem with this Decision was not its content (which was 
subsequently analyzed by a Ministerial Circular - see below), but its legal validity. 
According to Art. 43(2) of the Greek Constitution 

"Yhe issuance of general regulatory decrees, by virtue of special delegation 
granted by statute and within the limits of such delegation, shall be permitted on the proposal of the competent Minister. Delegation for the purpose of issuing 
regulatory acts by other administrative organs shall be permitted in cases 
concerning the regulation of more specific matters, or matters of local interest 
or of a technical and detailed nature. " 

From this provision it is obvious that a Minister, in order to issue a Decision, must have 
legislative authorisation from the Parliament. When Ministerial Decision 110543/1992 
was issued, there was no statute granting the Ministry of Labour and Social Security the 
authority to issue such a decision. The legislative authorization was granted only in 1993, 

32 Not published in'the Journal of Government of the Hellenic Republic. 
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by Art. 13 of Law 2150/1993 . 3' According to this, the Minister of Labour and Social 
Security, within the framework of the implementation of the Regulations regarding the 
ESF, is entitled to issue decisions regulating the selection criteria of the projects to be 
financed, the terms and conditions, obligations, the keeping of supporting documents and 
evidence of the implementation of the programmes financed by the ESF. Consequently 
for a whole year, the legislative framework for the monitoring of implementation of the 
projects financed by the ESF, was unconstitutional, therefore invalid. Nevertheless this 
Decision was never challenged directly or indirectly before a court and its legislative fault 
was cured by Law 2150/1993. 

As mentioned, Ministerial Decision 110543/1992 was further clarified by 
34 Ministerial Circular 113123/1992 QAHstry of Labour and Social Security). This 

Circular combined the provisions of the Regulations on the ESF with the Ministerial 
Decision. It provided all interested bodies with examples of documents to be used and 
kept in file during the implementation of the projects. The system of financial control was 
not complicated. It was part of the internal financial control performed by the Ministry of 
Labour and Social Security and the Ministry of Finance, as well as regional authorities 
and bodies managing the projects. It focused on the legality of the project's 
implementation (compliance with national and Community legislation), the eligibility of 
the expenses, the prevention of any irregularities and the recovery of any amounts 
wrongly paid. The controls were based on samples. The selection of samples was based 
on the nature of the body implementing the project, its system of internal audit, its 
actions of vocational training and the correspondence of these actions to the needs of the 
local labour market. The control aimed to establish that the action in question was a) 
achieving its objectives, b) in accordance with the CSF and the Structural Objectives and 
c) not violating the principles of sound financial management. Financial controls were to 
be performed either on the spot or by submission of the necessary documents to the 
competent controlling authorities. 

The Decision and Circular have not been repealed by more recent legislative 
measures. They form the basis for the content of the financial control regarding the 
management of the second CSF, as described in the relevant legislation. 

33 Journal of Government of the Hellenic Republic 1993, No A 98, p. 1515. 34 Not publisbed in the Journal of Government of the Hellenic Republic. 
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5.2.1.2. Second Communio! Sup ort Framework 

Given the importance of the second CSF and the Community Initiatives, the 
Greek Government decided to establish an ad hoc system of financial control for the 
programmes financed by the ESF through these schemes. The legislative framework was 
provided by Ministerial Decision 111456/1996 35 Mnistry of Labour and Social 
Security), focusing on actions of continuing vocational training and Ministerial Decision 
112862/1996 36 Mnistry of Labour and Social Security), focusing on actions to 

37 combating the exclusion from the labour market. The legislative framework of financial 
control of measures financed through the Community Initiatives was provided by 
Ministerial Decision 180821/1997 38 focusing on the EMPLOYMENT Initiative and 
Ministerial Decision 180822/1997 39 focusing on the ADAPT Initiative. These Decisions 
are similar in structure. They include provisions about the target groups, the projects that 
can be selected and the procedure of selection, the national and regional operational 
programmes, the expenses covered by the actions and the necessary supporting 
documents, the rate of payment by the ESF etc. Art. 10 of Ministerial Decision 
11145611996, Art. 17 of Ministerial Decision 112862/1996, Art. 9 of Ministerial 
Decision 180821/1997 and Art. 9 of Ministerial Decision 180882/1997 provide for the 
financial control of these actions. 

According to these dispositions, the institution responsible for the financial 
control of these programmes is the Ministry of Labour and Social Security, in association 
with the Ministry of Finance, the regional authorities and the managers of the 
programmes. The contents of the financial control are similar to those of the financial 
control required by the aforementioned Nlinisterial Decision 110543/1992 and Ministerial 
Circular 113 123/1992. The only addition is that the controlling authorities must also take 
into consideration the Community legislation against fraud, enacted in 1995. All 
objections to the findings of the financial control are submitted to an administrative body 
of the Nfinistry of Labour and Social Security, which has been established especially for 
such cases. 

35 Journal of Government of the Hellenic Republic 1996, No B 567, p. 6103. 
36 Journal of Government of the Hellenic Republic 1996, No B 678, p. 7189. 
37 This latter Decision was later supplemented by Nfinisterial Decision 108489/1997, Journal of 
Government of the Hellenic Republic 1997, No B 721, p. 7877. 
38 Journal of Government of the Hellenic Republic 1997, No B 180, p. 1809. 
31 Journal of Government of the Hellenic Republic 1997, No B 194, p. 1989. 
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A -n. After the establishment of the Greek National Action Plans for Employment, it 
was decided that the measures implemented within these schemes required a separate 
legal basis with regard to their establishment and the procedures about their financial 
management and control. Consequently, Ministerial Decision 30236/2000 QvIinistry of 
Labour and Social Security), on programmes for the promotion of employment of 
unemployed persons aged 18-64, was adopted . 4' This decision, after describing the 
various programmes and setting the necessary conditions for their implementation, 
establishes a system for controlling their implementation. This is a system of managerial 
control, since it empowers the managing authority (Greek Ministry of Labour and Social 
Security or Greek Manpower Employment Organization) to suspend the assistance 
provided through the programme, if the conditions stipulated in the Ministerial Decision 
are violated. Any disputes regarding these actions (suspension, recovery, etc) are 
resolved by a decision of the competent Regional Director of the Greek Manpower 
Employment Organization, which can be reviewed by the Governing Body of this 
Organization or an ad hoe committee established specifically for this purpose. The 
contents of the control include the verification of compliance with all national and 
Community provisions and the correct implementation of the programmes. Any 
irregularities are to be reported and appropriate recovery action is to be' taken. The 
controls are performed at three levels: first degree controls performed by the local 
authorities of the Greek Manpower Employment Organization, second degree controls 
performed by the regional authorities of this Organization and third degree controls 
performed by employees appointed for this purpose by the Governor of the Organization. 
Such controls can also be performed by the Ministry of Labour and Social Security. 

5.2.2. Legislation providing for the institutional framework of the financial 
management and control of resources given to Greece by the ESF 

The implementation of the financial controls analysed above required the Greek 
State to establish an effective institutional framework. This included the restructuring of 
existing units of management and the creation of new management structures. 

40 Journal of Govenunent of the Hellenic Republic 2000, No B 394, p. 
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5.2.2.1. Restructurin the MinisLry ofLabour and Social Securi 

The first task was to reorganize the structure of the Ministry of Labour and 
Social Security in order to focus on the ESF resources. Art. 18 of Law 2224/1994 41 
established a new Secretariat-General of Management of Community and Other 
Resources. There are three Directorates within this Secretariat General: Directorate of 
Planning and Implementing programmes of the ESF; Directorate of Community 
Initiatives and other Financing and Directorate of Control and Evaluation. Every project 
financed by the ESF in Greece is examined by at least one Directorate. For the purposes 
of this thesis, the most important is the Directorate of Control. and Evaluation. Its 
competences include: 
" evaluation of the expediency of financing a project, 
" verification that the principles of sound financial management are upheld, 
" examination of the correspondence of the advance and final payments with the 

expenses included in the budget, 
" the establishment of measures in order to tackle any irregularities regarding the 

financial management, 
" the overall control of all necessary documents (the statute of the implementing body, 

the approving decision, the accounting books, the educational material in case of 
vocational training measures, any contracts signed, etc), 

" the recovery of the sums that the implementing bodies must return because of the 
non implementation or the incorrect implementation of the projects. 

The financial controls performed and the penalties imposed are those described in 
Ministerial Decision 110543/1992 and Ministerial Circular 113123/1992. 

5.2.2.2. The Special Coordinatiug BoA- of Control of the Prpgrammes financed 
by the furQpean Union 

Another measure was the establishment, at the Ministry of Finance, of a Special 
Coordinating Body of Control of the Programmes financed by the European Union. Art. 
6 of Law 2187/1994 42 provides for this Body stipulating that its aim is to organise the 
audit procedure of the programmes financed by the Community and implemented by 

" Journal of Government of the Hellenic Republic 1994, No A 112, p. 1469. 42 Journal of Government of the Hellenic Republic 1994, No A 16, p. 261 at 266-267. 
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legal persons of public and private law, Local Government Organizations, Public 
Enterprises, and natural persons. The audit focuses on financial and substantive aspects 
such as the absorption of the resources, the regularity of the implementation of the 
programmes etc. The controllers draw up reports, which are sent to the Special 
Coordinating Body of Control. This Body notifies the Ministry of Finance of any 
irregularities reported. The Ministry will re-examing the case and determine whether 
there are any civil and/or criminal responsibilities. In the latter case, the competent public 
prosecutor is notified. 

More details about this Special Coordinating Body of Control of the Programmes 
financed by the European Union are provided by Presidential Decree 393/1994.43 The 
competences of this Body include: 
" coordination of national and Community financial controls of programmes financed 

completely or partly by the European Union, 
" the programming of sampling controls every three months for these programmes, 
" the study and examination of the reports submitted by the audit groups after the 

controls, 
" the suggestion to the Minister of Finance to take action following up the findings of 

the audit reports, 
" the compilation of an annual report about the results of the financial controls, 
" the suggestion of measures to combat irregularities and fraud affecting Community 

resources. 
This Body is an important liaison between the Ministry of Finance and other institutions 
(internal or external) involved in the control of the financial management of Community 
resources in Greece. 

5.2.2.3. The Greek Management Org-anisation Unit of Ahe Communijy ort Framework 

Finally another institutional development was the creation of the Management 
Organization Unit of the Community Support Framework S. A. - This Unit was 
established by Art. 3 of Law 2372/199644 as a non-profit making company. It is a 
support mechanism operating under the guidance and control of the Ministry of National 
43 Journal of Government of the Hellenic Republic 1994, No A 219, p. 3969. 
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Economy but is external to the Ministry's civil service structure. It operates in favour of 
the public interest and according to the rules of private economy. The statute of the Unit 
was included in Art. 3 of Law 2372/1996. Its aim is to support Public Administration by 
covering specific needs in highly specialized human resources and expertise for the 
successful implementation of projects included in the CSF. The tasks undertaken by this 
Unit, when asked to intervene by implementing bodies include 
* Evaluation of the implementing authority's needs in relation to the operational 

programme for which this authority is responsible, 
9 Selection, hiring and placing at the disposal of the implementing authority of a tailor- 

made team of experts which assume the entire management and/or technical support 
of programmes 

* Provision of expertise and management systems, and the organization of seminars 
and training programmes. 

The Unit consists of a Central Service and several Project Teams. The latter are at the 
disposal of Ministries, regional authorities, public organizations and all other bodies 
managing programmes financed by the Community. Their basic role is to a) monitor the 
specific operational programme's absorption capacity, b) support the implementing 
authorities by providing expertise, c) coordinate competent authorities in order to 
accelerate the programme's implementing procedures, d) anticipate and detect problems 
arising during the project's implementation, e) propose solutions to such problems and 
monitor their implementation, while notifying the political authority responsible, 0 ensure 
the implementation of project eligibility criteria and g) monitor the adherence to relevant 
national and Community legislation. 

These measures form an institutional framework capable of adequately managing 
the resources given by the Structural Funds to Greece through the CSF. Each measure 
provides safeguards of control to detect irregularities before or after the project's 
implementation. The multiple levels of financial control established in this framework, 
incorporated in the overall internal financial control system, can be very effective in 
establishing the sound financial management of Community (including, of course, ESF) 
resources in Greece. 

44 Journal of Government of the Hellenic Republic 1996, No A 29, p. 303. 
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5.2.3. The case of the Greek Vocational Training Centres: An unpleasant 
experience 

Within the framework of the Operational Programme for Continuous Vocational 
Training, included in the second Greek CSF was a provision for the establishment of 
Vocational Training Centres to implement the relevant training programmes. According 
to Art. 17 of Law 2224/1994, the proper structure, organization and operation of these 
Centres was to be certified by a private law body, the National Centre of Certification, 
supervised by the Ministry of Labour and Social Security. This body became operative in 
1995. It was anticipated that about 300 Vocational Training Centres would be certified. 
However, by end of 1996,614 such Centres had been certified. During the last three 
months of 1996, the Commission performed an on-the-spot control of the system of 
certification used. It was found that several certified Centres did not meet elementary 

45 
conditions, which would guarantee the correct implementation of the programmes. 
After that, the Commission decided to suspend all financial assistance relating to 
vocational training programmes implemented by these Centres. Several Centres had 
however already invested large amounts of money preparing for the implementation of 
these vocational training programmes. The Commission's decision had serious adverse 
effects on them, since the assistance and all relevant programmes were suspended for 
almost two years. Furthermore the people responsible for the Vocational Training 
Centres already certified by the old system, were informed by the Greek state that they 
should keep their Centres open but not operational, in order to participate in the new 
certification process. In 1998, after the adoption and implementation of Nfinisterial 
Decision 111457/1996 46 (Ministry of Labour and Social Security), and the establishment 
of a new certification system, the Commission resumed the provision of assistance. By 
that time, however, most Vocational Training Centres, having been kept open without 
any support from the State, could not continue their operation financially, since their 
owners could not maintain them. Consequently, they did not participate in the new 
certification process. 

In the Commission this case created a very negative impression regarding the 
Greek system of vocational training, which explains its reluctance to provide further 
45 See further European Court of Auditors, Doc. 54/16.1.1998 including Letter of Audit No 1/1998 on the audit of the European Social Fund operations in Greece of October 1997, addressed to the Greek 
Court of Audit, p. 2. 
46 Journal of Government of the Hellenic Republic 1996, No B 567, p. 6121. 
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assistance unless there are guarantees regarding the legality and the effectiveness of the 
operations financed. A very interesting aspect of this case is the issue of the Greek 
State's liability. It had been established in Francovich 47 that a Member State can be held 
liable for violating Community law. The conditions of such liability were assessed and 
clarified in Brasserie du PecherlFactortame III . 4' According to the latter case these 
conditions are: a) the rule of law infringed must be intended to confer rights on 
individuals, b) the breach must be sufficiently serious (there must be a manifest and grave 
disregard of the limits of the Member State's) and c) there must be a direct causal link 
between the breach of the obligation resting on the State and the damage sustained by 
the injured parties. The rules of Community law violated by the Greek State were 
Regulations 88/2052/EEC, 88/4253/EEC, 88/4255/EEC as amended by Regulations 
93/2081/EEC, 93/2082/EEC, 93/2084/EEC respectively, and the Commission Decision 
COM(94) 1716 final on the establishment of the second CSF for Greece. Those 
legislative documents obliged the Greek State to establish a reliable, transparent and 
effective system for the control and financial management of all programmes financed 
under the Operational Programmes (including those on Vocational Training) of the CSF. 
The creation of such a system benefited not only the Commission or the State that would 
be able to monitor the use of the resources invested in these programmes, but also those 
participating in their implementation and their final beneficiaries. The certification system 
established in 1994 was part of the controlling and managing mechanism, and the 
Commission found it to be ineffective and unsuitable. 

In general, three types of violation of Community legislation have been identified: 
non-implementation, 49 mis-implementation, " and breach, stricto sensu. 51 Another type of 
violation of Community law has been suggested in the Three Rivers case: a State should 
not only implement a provision of Community law, but also adopt all the necessary 

47 Joined Cases C-6/90 and C-9190, Francovich and Bonifaciv. Italy, [19911 ECRI-5357. 48 Joined Cases C-46/93 and C-48/93, Brasserie du PPcheur SA v. Germany and R. v. Secretaty ofState for Transport, ex parte Factortame Ltd and others, [1996] ECR 1-1029. 49 See Joined Cases C-178/94, C-179/94, C-188/94, C-189/94, C-190/94, Dillenkofer and others v. Germany, [1996] ECR 1-4845. 50 See C-392/93, R. v. HM Treasury ex parte British Telecommunications p1c, [1996] ECR 1-1631, 
although in that case the ECJ found that this particular mis-implementation was not a serious breach 
because it was made in good faith, the legislation in question was ambiguous and there was not any 
previous relevant ruling from the ECJ. 
51 C-5/94, R. v. Ministry of Agriculture, Fisheries and Food, ex parte Hedley Lomas, [1996] ECR I- 
2553. 
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measures (mainly administrative) to enforce thats provision, especially if the State knew 
or should have known that its lack of intervention might cause harm to people. 52 

In the case of the Greek Vocational Training Centres, the Greek State violated 
Community law by not establishing an adequate controlling and managing mechanism. It 
seems that this is a case of mis-implementation as the State did establish such a 
mechanism but, did not establish it correctly. Furthermore, the State did not ensure 
(through the adoption of administrative measures) that the National Centre for 
Certification and its operation complied with the relevant Community legislation. 
Consequently, the type of violation of Community law proposed in the Yhree Rivers case 
seems applicable as well. It has been noted that the violated Community provisions aimed 
to help the participants to the programmes as well as the State and the Commission. So, 
the first condition established in Brasserie du PecherlFactortame X is met. The second 
refers to the seriousness of the violation. In the Brasserie du PecherlFactortame M 
mentions some factors assisting the determination of this seriousness: 53 the clarity and 
precision of the rule breached, the measure of discretion left by that rule to national 
authorities, whether the infhngement and the damage caused was intentional or 
involuntary, whether the error of law was excusable or not, and the fact that a position 
taken by a Community institution may have contributed to the violation. In the case of 
the Vocational Training Centres, the Community rules in question were clear and precise 
(see Chapter 4). The Greek State had to create the controlling and management 
mechanism in order to prevent any possibility of mismanagement. It also knew or should 
have known that any problem with that system would lead to the immediate suspension 
or withdrawal of the assistance. It is therefore evident that the Greek State committed a 
serious violation of Community law. With regard to the causal link between that 
violation and the damage suffered by those responsible for the Vocational Training 
Centres, it must be emphasized that the State told them to keep their Centres open but 
not operational until the new certification system was activated, thus obliging them to 
spend large amounts for two years (1996-1998) and resulting in their. being unable to 
maintain the Centres when the new certification took place. The damage consists of the 
loss of money spent at first in preparing and then maintaining the Centres without 

52 See Three Rivers D. C. v. Bank of England (No 3) (C. A. ), 2000,2 Weekly Law Reports, 15 at 70-85. 
In this case, the court was not convinced that such a type of violation of Community law exists but it 
refused to make a preliminary reference under Art. 234 EC Treaty on that issue. 53 Joined Cases C-46/93 and C-48/93, op. cit., p. 1-1150, para. 56. 
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operating them and the moral damage caused because the Centres were unable to fulfil 
their obligations towards their students. This case is still pending before the Greek 
courts. 

5.3. Overall evaluation of the system of financial management and 
control of Community resources in Greece 

5.3.1. The Greek Experience 

It is true that the Greek Public Administration, after Greece's accession to the 
Communities, had to expand its activities in areas which had been either underdeveloped 
or even non-existent. Two such areas were structural operations and employment 
policies (especially those concerning vocational training). More specifically the Greek 
Public Administration had to adopt a new policy-formulating process. All operations had 
to be based on programmes which should have been planned according to the legislative 

54 provisions of the Community, namely the Regulations regarding the Structural Funds. 
The Greek Public Administration benefited from this process in two ways. 
First, the administrative mechanisms of the Greek State gained experience during 

the planning and implementation of structural programmes. One consequence of this 
experience was that the policy-planning, and policy-implementing procedures were 
simplified by reducing the bureaucratic factors involved. The Community provisions 
regarding the time limits for the planning or implementing periods of structural 
operations, and those concerning the contents of the various documents drawn up during 
these operations (proposals, reports, evaluations, etc) "obliged" the Greek Public 
Administration to operate in much faster and more effective rhythms. Another 
consequence is closely connected with the adoption of the partnership principle, which 
"forced" the various Greek ministries to cooperate with the European institutions, 
especially the Commission, during the preparation and implementation of structural 
operations. This was a new experience for the civil services concerned. They had been 
the only bodies competent to manage such issues. Furthermore, the partnership principle, 
especially during the implementation of the second Greek CSF, allowed the Greek 
regional and local authorities to become involved for the first time in the planning and 

54 P. K. loakeimidis, op. cit., p. 88-89. 
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implementation of operations of such magnitude as the structural programmes. The same 
can be said fot the social partners, especially after the establishment of the National 
Economic and Social Committee. 5' 

Second, in both Greek CSFs, there have been allocations of resources regarding 
the modernization of the Greek Public Administration. In the first CSF the relevant 
appropriations were not distinguished from the appropriations regarding the development 
of human resources, therefore it was not possible to evaluate their impact. The overall 
conclusion, however, was that the problems identified were not resolved. In the second 
CSF the allocations were separate. 305.3 million ECU (1.5% of the whole amount given 
through the CSF) were allocated to the modernization of the Greek Public 
Administration. As mentioned in Chapter 2, of this amount 44.7 million ECU were 
provided by the ESF (1.9% of the ESF assistance given to Greece under the second 
CSF). The objective of this CSF regarding the Public Administration, was to improve the 
training of civil servants in order to meet new challenges such as the introduction of 
information technology in public administration . 5' The main programme regarding the 
modernization of the Greek Public Administration is called "Kleisthenis". 57 96.4 billion 
drachmas have been allocated to this programme, which was supposed to be completed 
in December 1999. However, according to the interim evaluation report published in 
August 1999, only 48.9 billion drachmas have been absorbed (about 49% of the total 
budget of the programme) and it is estimated that the programme will be completed in 
2001. According to the report several projects financed under "Kleisthenis" have been 
characterized by long delays in planning, implementing and contracting the various 
operations, especially those regarding the introduction of information technology in 
public services. Several items of expenditure regarding various seminars and studies have 
been considered unnecessary by the evaluating team. It has also been found that although 
several civil servants have been trained, under "Kleisthenis". in order to use IT facilities, 
either their new qualifications are not used by their departments (32% of cases) or they 
are used in a sporadic and unorganized manner (62% of cases). 58 

55 Ibid, p. 95. 
56 See European Conunission, Greece-Community Support Framework for the development and 
structural adjustment of the regions whose development is lagging behind (Objective 1) 1994-1999, 
COM(94) 1716 final, p. 58. 
57 Kleisthenis (601-570 B. C. ) was a politician in ancient Greece and more specifically in Athens. His 
reforms regarding the political, governmental and administrative system of the city-state of Athens are a 
landmark in Greek ancient history. 
58 For all these see Apogevmatini, 02.08.1999, p. 11, To Vima, 15.08.1999, p. D7. 
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A project financed under the "Kleisthenis" programme and very relevant to this 
thesis is the introduction of information technology to the Greek Court of Audit. 
Cooperation between the Court of Audit and its European counterparts (including the 
ECA) and its status as the sole institution of external financial control in Greece 
necessitate its modernization. In cases of on-the-spot controls performed by the ECA 
and the Commission, the Greek Court of Audit's lack of computerised data has 
frequently been unpleasantly noted. '9 The Court of Audit's IT programme is called 
"National Network of the Court of Audit". It commenced in 1994 and aimed to support 
the Court's auditing operations, to facilitate the supervision of Authorizing Officers, and 
to organize the evaluation, analysis and elaboration of the findings of the auditing 
operations. 60 Within the first year of the project certain necessary hardware and software 
equipment was purchased. Other identified necessities were a) the hiring of specialized 
personnel to undertake the management and operation of the Network and to provide 
any support necessary to its users, b) the training of the judicial and administrative staff 
to use the Network, c) the loading of the Network's Database. 61 In December 1997 the 
"National Network of the Court of Audit" project was focusing on the human resources 
required. The original aims of the project including the connection of all regional services 
with the central service in Athens and the connection of the Greek Court of Audit with 
the ECA, have been achieved. 62 The difficulties identified during the implementation of 
the project included problems of staffing in areas of IT analysis and programming, the 
lack of communication between services of the Court, the low participation of senior 
members of the Court's staff in the project, the lack of improvement in training existing 
staff on the use of the IT facilities, the lack of connection with European Data Banks 
such as CELEX etc. 63 One method to resolve some of these problems was to inform the 
Court's personel about the benefits of the project both in quantitative terms (reduction of 
time and cost in the operations) and qualitative terms (increase in the reliability of 

64 operations and the overall benefit of better control). The training of the Court's existing 
personel (including senior members), and the additional hiring of personnel specialized in 
59 See a document of the President of the ECA to the Greek Prime Minister and the President of the 
Greek Court of Audit reported in To Vima, 21.03.1999, p. A52. 60 See Doc 108/31.05.1995 of the Head of the Directorate of Information Technology of the Court of 
Audit to the President of the Court of Audit, p. 6. 61 Ibid, p. 1-5. 62 See Doc 451/23.12.1997 of the Head of the Directorate of Information Technology of the Court of 
Audit to the President of the Court of Audit, p. 8. 63 Ibid, p. 8-11. 
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information technology would reduce the aforementioned disadvantages. 65 So far 
however, for reasons which are beyond the scope of this thesis 2 the whole project has 
stagnated and its implementation has been limited to operations carried out by two or 
three persons. 

Nevertheless, it must be stated that the Greek Government really tried to create 
an institutional and legislative framework that could meet the standards required by the 
Community in order to proceed with the financing of programmes in Greece. However, 
it made a critical error. It increased the controlling procedures by creating one for each 
category of measures (which has its own benefits as mentioned above), but it maintained 
the same number of bodies to perform these controls. The main controlling institution, 
with regard to the resources given by the ESF, is the Ministry of Labour and Social 
Security. Its restructuring, although very important, is not enough to solve the problem. 
The personnel of the new Directorates of the Ministry, despite their specialization and 
knowledge, can control only a limited number of cases because of their limited human 
resources. The Management Organization Unit is a very useful assistant but it has limited 
effect because a) its real competence is to advise, not to control and b) it can only 
examine programmes included in the CSFs, and so could not offer any assistance 
regarding the Community Initiatives. A careful examination of the competences of the 
Coordinating Body established in the Ministry of Finance reveals that it can be very 
useful in coordinating, and organizing controlling activities, but it actually perform no 
financial controls itself So the main controlling body, in terms of internal financial 
control, is the Ministry of Labour and Social Security. Of course this Ministry cooperates 
with the Ministry of Finance, according to the general provisions about financial control. 
However, the volume of work of the new controlling Directorate of the Ministry of 
Labour and Social Security is such that most programmes are examined summarily. The 
need to control as many programmes as possible obliges the controlling officers not to 
these examine closely and in detail, but to be satisfied with superficial, prima facie 
examination. 

These weaknesses have been identifed by the Greek Government. So, for the 
implementation of the third CSF, new structures of management and control will be 
created. A draft Bill is being prepared for presentation to the Parliament and enactment 

64Ibid, p. 4. 65 lbid, p. 5-7. 
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during Autumn 2000.66 According to this Bill the current system having one level of 
planning, implementation and monitoring (the Monitoring Committee) will be replaced 
by a new system having four such levels: 6' a) the Monitoring Committee which will plan 
every Operational Programme, b) the Managing Authority (another Committee) which 
will include projects in the Operational programines and will monitor their 
implementation, c) the Paying Authority (also a Committee) which will make the actual 
payments and d) the public audit. The overall aim of the new system is to separate the 
various levels of responsibility e. g. planning from implementation and audit. 

The new Managing Authorities (a central Authority situated at the Ministry of 
National Economy and one for each Operational Programme) will ensure the 
effectiveness and the legality of the operations implemented within the third CSF. They 
will coordinate all relevant operations by issuing guidelines on management, control and 
evaluation. The Central Managing Authority will also manage the Integrated Electronic 
Data Processing System of the Ministry of National Economy which includes all 
information regarding the CSF, the Community Initiatives, the Cohesion Fund, the Public 
Investments Programme such as administrative procedures, findings of financial controls 
etc. It will report to the Monitoring Committee, will suggest possible amendments to the 
CSF and will submit the annual implementation report to the Commission. The new 
Paying Authority, established at the Ministry of National Economy, will submit to the 
Commission the requests for payments and will receive the resources provided by the 
Community budget. It will manage all bank accounts for all Structural Funds (including 
the ESF) held at the Bank of Greece. Finally, it will ensure that the resources of the 
Public Investments Budget are distributed to the final beneficiaries. '8 

The audit and financial control will be performed at four levels completely 
independent from each other. " At the first level the controlling bodies will be the 
Managing Authorities of each Operational Programme. The Paying Authority at the 
Ministry of National Economy will perform the necessary audits and financial controls at 
the second level. The third level will include new Committees of Financial Control, 
established at the Ministry of Finance. The fourth and final level of audit includes the 
audits and financial controls undertaken by the Commission. 
66 See the interview of the Deputy Minister of National Economy in To Vima, 30.7.2000, p. D3. 67 See To Vima, 23.7.2000, p. D2. 
68 See the interview of the Deputy Minister of National Economy in To Vima, 30.7.2000, p. D3. 69 See Kathimerini, 20.8.2000, p. 46 and the interview of the Deputy Minister of National Economy in 
To Vima, 30.7.2000, p. D3. 
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It has been estimated that this new framework will require about 3,000 new 
personnel for the Greek Public administration. These new employees must have 
knowledge and experience of managing issues like regional development, information 
technology, financial management and structures, etc, which will be required by the new 
structures of implementation of the the third CSF. 800 new staff will be required by the 
new Managing and Paying Authorities, while 2200 new staff will be required by the 
various ministries and other bodies that will be involved in implementing the third CSF. 70 

These measures will concern the resources provided by all Structural Funds. An 
additional solution to the problems identified above, especially with the regard to the 
ESF resources, could be to expand the framework established in Greece for resources 
given by the EAGGF. Under Law 2637/1998 71 two new organizations responsible for 
the financial control of the management of the latter resources were established. The 
Organization of Certification of Accounts is competent to control the legality and 
regularity of all accounts of the transactions involving resources given by the Guarantee 
section of the EAGGF. It also has the authority to impute any amounts, which are 
proved to have been paid without legal justification. The Organization of Payments and 
Control of Community Subsidies of Guidance and Guarantee is competent to manage the 
resources given by both sections (Guidance and Guarantee) of the EAGGF and to 
prevent any fraudulent activities regarding these resources. It is also competent to 
perform controls focusing on the legality of the transactions involving any EAGGF 
resources and to undertake action for the recovery of illegally paid amounts. Both 
Organizations are legal persons governed by public law and monitored by the Greek 
Nfinistry of Agriculture. The establishment of these Organizations provides an 
institutional framework, sufficient to control all Community resources given by the 
EAGGF. The personnel is specialized and the Organizations have authority to control the 
whole spectrum of transactions involving EAGGF resources. 

A similar framework could be established for the control of the transactions 
involving ESF resources. The existence of at least one organization responsible for the 
financial control of the transactions involving ESF resources would be very helpful and 
constructive. It would be a legal person governed by public law and monitored by the 
Ministry of Labour and Social Security. This organization could undertake at least half 
the volume of work of the Directorates of the Ministry of Labour and Social Security. It 
70 For more detailes see To Vima, 23.7.2000, p. D2. 
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would cooperate closely with these Directorates. Its personnel would be specialized in 
issues of financial control. So, the controls performed by these authorities would be more 
substantive and there would be in depth examinations of the transactions. A more 
effective system of internal control would thereby be established, including the 
Directorates of the Ministry of Labour and Social Security, the Coordinating Body of the 
Ministry of Finance, the Management Organization Unit and the new organization 
suggested here. 

It is true that the establishment of all these new mechanisms within the 
framework of the Greek Public Administration creates institutional dualism. This 
phenomenon refers to the co-existence, within the same administrative unit (ministry, 
organization, etc) of "European Affairs services" being competent for all issues relating 
to the European Union and traditional "substantively competent services", whose 
competences would have included those. of the European Affairs services, if the latter 

72 had not been created . This dualism can lead to direct conflicts between administrative 
services. 73 However, it has been found that the traditional administrative services of the 
Greek ministries were unable to meet the managerial challenges of the Greek CSFs. 74 
Therefore, administrative reform was (and still is) obligatory. 

5.3.2. Lessons from the other Member States of the European Union 

All Member States had to create the necessary structures in order to be able to 
manage the operations financed by the Structural FundS: 75 

In the other Cohesion countries (Ireland, Portugal and Spain), the managerial 
structure for the assistance provided by the Structural Funds has some common 
characteristics. A Ministry (usually called Ministry of Labour or Ministry of 
Employment) is responsible for the overall implementation of programmes financed by 
the ESF. Other ministries are also involved with regard to their respective sectors of the 
economy. In Ireland, if a CSF has been submitted, the Department of Finance has overall 
71 Journal of Government of the Hellenic Republic 1998, No A 200, p. 3033. 72 P. K. loakeirnidis, op. cit., p. 136. 73 See for instance the reactions of the services of the Ministry of National Economy to the creation of 
the Management Organization Unit. P. K. loakeimidis, op. cit., p. 136-137. 74 Ibid, p. 136,140. "A summary description of the structures created in all Member States iNrith regard to the management 
of resources provided by the Structural Funds during the programming period 1994-1999, focusing 
especially on the resources given by the ESF, was available on line at http: //wNvNv. ctiropa. cu. iiit/comiii/ 
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responsibility for its implementation, while the Department of Enterprise and 
Employment maintains its responsibility for the ESF operations. There are also several 
"semi-state bodies" involved in the implementation of ESF programmes and especially 
the Operational Programmes. In 1992 an ESF Evaluation Unit was established in order 
to monitor the effectiveness of ESF actions. In Portugal, the Governmental Commission 
for the Coordination of Community Funding is responsible for CSFs. The Ministry for 
Employment and Qualification maintains responsibility for ESF operations. Other 
governmental organisations have also been set up with specific competences. These 
include the Commission for ESF Coordination (policy guidelines, information on ESF 
matters, direct interlocutor of the European Commission) and the Department of ESF 
Affairs-DAFSE (overall financial management, control and monitoring of ESF actions). 
In Spain 75% of ESF aid is managed by central administration (. Mnistry of Labour and 
Social Affairs). This Ministry is also responsible for controlling and evaluating ESF 
operations. There are also seventeen autonomous communities, managing 25% of ESF 
assistance, and responsible for implementing regional development strategies. The 
Monitoring Committees in all three countries have the competences provided by the 
Regulations regarding the Structural Funds (monitoring implementation, coordinating 
various forms of assistance, preparing amendments to Community Support Frameworks 
and Operational Programmes etc). Their membership includes representatives from all 
the relevant governmental departments, regional and local authorities, other bodies 
involved in the management of ESF resources and the social partners. However in 
Portugal the social partners do not participate in the Monitoring Conunittee because 
such participation is regarded as incompatible with the fact that they benefit from ESF 
interventions. 

In another southern country,, Italy, the overall responsibility for ESF programmes 
belongs to the Ministry of Labour, which coordinates ESF programmes, manages 
multinational programmes, and monitors how the ESF appropriations are spent etc. It is 
assisted by the Institute for the Development of Worker's training (ISFOL), which is 
provides technical assistance, especially with regard to the evaluation of the 
programmes' implementation. The regional authorities manage Operational Programmes 
for all structural Objectives, except the multiregional Operational Programmes which are 

dg05/esf/en/member/member. litm on 14.10.1999. 
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managed by the Ministries. The Monitoring Committee includes all Ministries involved in 
the ESF programmes, the social partners, and various non-goyernmental organizations. 

The northern Member States (Finland, Sweden and Denmark) also have a central 
system of management. Their respective Ministries of Labour are responsible for the 
management of ESF resources. In Finland, other ministries are also involved and the 
Ministry of Labour has a coordinating role. The aims of their managerial actions are to 
make the eligibility criteria easier to understand and the administration systems simpler. 
The monitoring and the evaluation of the implementation of ESF programmes is 
performed on the basis of cooperation between the various ministries. There are also 
regional management committees assisting the central government in the implementation 
of regional actions. In Denmark the Ministry of Labour is in charge of monitoring and 
controlling all the financial aspects of ESF assistance. Programmes for Objectives 4 and 
5b and the ADAPT Initiative are managed at national level. Programmes for Objectives 2 
and 3, and the EMPLOYMENT Initiative, are managed regionally. In Sweden the 
Ministry of Labour has charged the National Labour Market Board with overall 
responsibility for implementing ESF programmes. However various bodies are involved 
in the programmes' management: the Office for Education, Training and Competence 
Development Programme (for Objective 4 programmes), the National Rural 
Development Agency (for Objective 5b programmes) and the National Board for 
Industrial and Technical Development (for Objectives 2 and 6 programmes). There are 
also several Regional and Local Committees which assist in the programmes' 
implementation. In all three States, there are Monitoring Committees as provided by the 
Regulations on the Structural Funds. Their membership includes representatives of the 
European Commission, the implementing national, regional and local authorities, and of 
the social partners. 

In the BENELUX states (Belgium, the Netherlands and Luxembourg), the 
respective Ministries of Labour are also responsible for the overall management of ESF 
operations. In Belgium, given the federal nature of this state there are four regional 
administrations (Flemish, French, German and Brussels region) which manage 
Operational Programmes and Single Programming Documents under all Structural 
Objectives. The Ministry coordinates action for Objectives 3 and 4. In the Netherlands a 
tripartite organization called Employment Services was set up *' -1 comprising 
representatives from the government and the central federations of employers and 
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employees. This body assumed responsibility for employment policy making. It is 
organized at central and regional level. It is responsible for implementing ESF 
programmes under Objectives 1,2,3 and 5b. Another service, within the Ministry of 
Social Affairs and Labour, called "Bureau Uitvoering Europese Subsidie Instrumenten" 
and established in 1995, is responsible for ESF programmes under Objective 4. In 
Luxembourg the Ministries of Education, of Economy and of Family cooperate with the 
Ministry of Labour. Partnerships with training organisations have been established. 
There are several Monitoring Committees in Belgium and the Netherlands, alomost one 
for each Operational Programme and Single Programming Document. In Luxembourg 
the Monitoring Committees were amalgamated in the interest of greater coherence. The 
membership of these committees includes representatives from the various ministries 
involved, social partners, programme operators, and external experts if necessary (this 
especially in Luxembourg). 

In Germany and Austria, two typical federal states, the Federal Government has 
overall responsibility for the implementation and coordination of ESF programmes. In 
Germany, programmes under Objectives 1,3 and 4 are within the competence of the 
Government's Labour Market Agency which also has a less prominent coordinating role 
in programmes for Objectives 2 and 5b. The implementation structures vary from one 
Lander to another, but the financial management provisions are broadly similar. The 
Federal Labour Office and the Lander Ministries of Labour cooperate in order to ensure 
the effectiveness of the management of resources given under Objective 3, while 
resources given to the Lander under Objective I are managed directly by them. In 
Austria, although the Federal Labour Market Service, along with other federal ministries 
administers project selection, the responsibilities for the projects' implementation has 
been allocated to each Bundesland., regarding Objectives 1,2 and 5b. The Federal Offices 
use their regional and local branches to manage programmes at regional and local level. 
In both states the social partners have predominant roles in the decision making and 
implementing procedures and their'participation in the relevant Monitoring Committees 
is well established. The membership of these Committees also includes representative 
from the Commission, the federal ministries, the Lander or Bundesland ministries, other 
local and regional authorities, and non-governmental organizations. 

In France, several governmental departments share the responsibility for the 
management of ESF assistance. The two main poles are the Regional Planning Authority 
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(DATAR, part of the Ministry for Town Planning and Integration) and the Employment 
Delegation/ESF Mission (part of the Ministry for Employment and Vocational Training). 
DATAR is responsible for the overall coordination and implementation of structural 
operations while the ESF Mission is responsible for the overall implementation of ESF 
operations. More specifically the ESF Mission manages programmes under Objectives 3 
and 4 as well as the Initiatives EMPLOYMENT and ADAPT. Programmes under 
Objectives 1,2 and 5b as well as the Initiatives for regional development are managed by 
DATAR. The ESF Mission however is responsible for all the relevant financial dealings 
and has general supervision. Regional authorities are entrusted with the management of 
Single Programming Documents under Objectives 1,2 and 5b and a number of 
programmes financed by Community Initiatives. The membership of the Monitoring 
Committees includes representatives from the Commission, the central State services, 
regional and local authorities, the social partners and various consultative bodies. . 

Finally, in the United Kingdom, the Regional European Funds Directorate of the 
Department for Trade and Industry is responsible for coordinating and presenting UK 
policy on the Structural Funds. It also coordinates the administration of the Funds 
throughout the UK, whilst day-to-day administration is delegated to the Scottish, Welsh 
and Northern Ireland offices and in England to the Department for the -Environment, 
Transport and the Regions via the Government Offices for the Regions. With regard to 
ESF, the ESF Unit within the Department for Education and Employment has overall 
responsibility. The Government Offices for the Regions are responsible for managing and 
making ESF payments in England, the Scottish Executive in Scotland and the National 
Assembly for Wales in Wales. There is also much emphasis on the partnership principle. 
The funding is distributed by the national Monitoring Committee, based on labour 
market infori-nation and other plans submitted by regional committees. The Monitoring 
Committee's membership includes representatives of the Commission, the governmental 
departments involved, the regional and local authorities. The social partners are formally 
excluded from all relevant monitoring committees and they participate in the 
management of the ESF resources through other bodies (i. e. local boards, expert groups 
etc). It is interesting to note that voluntary organizations participate in the Monitoring 
Committees and they manage high quality and innovative projects. 

This variety of systems used throughout the European Union with regard to the 
management of ESF resources represents the corresponding diversities in the mentality 
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about management of public funds in general. Each State adopted a system fitting its 
management culture and potential, while trying to meet the requirements of the 
Regulations on the Structural Funds. This led to some complicated systems, e. g. that of 
France. Some other choices such as the exclusion of the social partners from the 
monitoring committees (in the UK and Portugal) are incompatible with the 1999 
Regulations on the Structural Funds. These Regulations call for more involvement of the 
social partners in decision-making about the management of the relevant resources. In 
general, the systems used by the Member States contain some common core points i. e. 
the existence of a central government body, usually a Ministry, as responsible for the 
overall management of ESF resources. The provisions of the Regulations have 
harmonized their managing systems, at least with regard to Structural Funds' resources. 
Thus the process of Institutional Europeanization has advanced throughout the European 
Union. However, there will always be diversities since no legislative document can 
completely change the well established managing cultures of each State. 

The effectiveness of such schemes (including that of Greece) was assessed by the 
ECA, which concluded that the various Committees involved failed to operate properly. 
They were established late, they do not hold enough meetings, their decision-making 
procedures are lengthy and despite that, their organization is such that they have 
insufficient time to study the necessary documentation or to bear opinions from 
interested parties. Their decisions usually consist only of proposals submitted to the 
national authorities and the Commission, requiring explicit confirmation, which again sets 
lengthy procedures in motion. 76 These remarks must be considered very seriously by all 
Member States. The Greek Government especially, must try to correct all the defects 
detected by the ECA, because the new system that is going to be established will be 
based on the accurate, efficient and effective operation of the various committees that 
will constitute the monitoring, managing and paying authorities. 

76 European Court of Auditors, Special Report 16/1998 on the implementation of appropriations for 
structural operations for the programming period 1994-1999, OJ 1998, C 347/48 at 56. 
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Chapter Six: Judicial Review at Community Level of the Financial 
Management of resources of the European Social Fund in Greece 

Since the management and controlling procedures of the ESF resources given to 
Greece are included in legislative provisions, they can be reviewed judicially. The legality 
of action of the European institutions is very significant and the financial propriety, 
legitimacy and accountability in the allocation of resources must be safeguarded. ' The 
competent institutions for the judicial review at Community level are the European Court 

2 
of Justice (ECJ) and the Court of First Instance (CFI). The legal basis for judicial review 
consists mainly of Articles 230 and 232 EC Treaty. Reference will also be made to 
Articles 226,234 and 288 EC Treaty. The latter Articles can be applied in order to 
provide solutions to problems identified in the management of ESF resources. Their 
function is supplementary to the main provisions on judicial review. 

Judicial review covers not only the management of the resources but also the 
control of this management. Below, the following aspects are examined: direct actions 
for annulment, actions for failure to act, enforcement actions, preliminary rulings and 
actions for damages. The institutional framework of judicial review of the financial 
control of the management of ESF assistance is also examined separately. 

6.1. Direct Actions for annulment 

In analyzing such actions with regard to the management of ESF resources, 
several issues can be identified. One involves the question of whether the Commission or 
another body has adopted the contested act. Another concerns the reviewablity of acts in 
the context of ESF management procedures. A major issue is the locus slandi of 
regional/local authorities and the recipients (natural and legal persons) of structural 
assistance to bring an action for annulment before the ECJ. Some interesting matters also 
arise concerning the grounds of annulment. Finally, the time limits for bringing an action 
for annulment can be confusing, given the complexity of procedures about the 

1 T. Hervey, European Social Law and Policy, Longman Publications, 1998, p. 39. 2 The CF1 was established by Decision 88/591/EEC (OJ 1988, L 319/1) as amended by Decisions 
93/350JEEC (OJ 1993, L 144/2 1) and 94/149JEC (OJ 1994, L 66/29). It has jurisdiction over all actions brought by natural or legal persons while the ECJ has jurisdiction over actions brought by Member 
States or Community institutions. 



management of ESF resources. The relevant provisions are included in Art. 230 EC 
Treaty. 

6.1.1. Reviewable Acts 

According to Art. 230(l) EC Treaty: 

"The Court of Justice shall review the legality of acts adoptedjointly by the 
European Parliament and the Council, of acts of the Council, of the Commission 
and of the European Central Batik, other than recommendations and opinions, 
and of acts of the European Parliament intended to produce legal effects vis-a- 
vis thirdparties. " 

As noted in Chapter 1, the legislation regarding the ESF provides for the 
Conunission to adopt the relevant legislative acts. Under the 1983 Regulations, the ECJ 
and the CH confirmed that only the Commission assumed (vis-i-vis the recipient) legal 

3 responsibility for approving, suspending, reducing, or withdrawing ESF assistance. 
National authorities cooperated with the Commission but were not responsible for any 
final decision regarding the management of ESF resources. It was noted that the 
procedure established by those Regulations created a financial relationship between the 
Commission and the Member State authorities on the one hand and between those 
authorities and the recipient of the financial assistance on the other .4 It is interesting to 
consider whether this two-level relationship has been maintained under the 1988/1993 
Regulations and 1999 Regulations. Since one of the most important principles of these 
Regulations is the partnership between the Commission and national authorities in ESF 
programmes, it could be argued that the national authoritieg share the responsibility for 
all final decisions with the Commission. This does not seem convincing. It is true that, 
under the 1988/1993 and 1999 Regulations, the role of the national authorities is very 
important. They participate greatly in drawing, negotiating, implementing, monitoring 
and evaluating the structural operations funded by the ESF. The responsibility, however, 

3C-32/95, Commission of the European Communities v. Lisrestal-Organizagdo Gestdo de Restaurantes 
Colectivos Lda and Others, [19961 ECR 1-5373 at 1-5397 para 29; T-271/94, Eugenio Branco Lda v. Commission of the European Communities, [1996] ECR 11-749 at 11-763 para 39; T-151/95, Instituto 
Europeu de Formagdo Profissional Lda (INEF) v. Commission of the European Communities, [19971 
ECR U-1541 at 11-1553 para 36. 
4 C-310/81, Ente Italiano di Sen)izio Sociale (EISS) v. Commission of the European Communities, 
[1984] ECR 1341 at 1353 para 15. 
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for producing a legally binding act regarding the approval, reduction, withdrawal or 
suspension of ESF assistance lies exclusively with the Commission. 

However, the situation is less clear with regard to projects financed within the 
framework of the operational programmes of a Community Support Framework. More 
specifically, as analyzed in Chapter 1, Member States submit draft operational 
programmes to the Commission, which is competent to approve them. These drafts do 
not contain specific information on particular projects to be financed within the 
operational programmes' scope, therefore the Commission's approval of the programme 
as a whole does not necessarily imply specific approval of its constituent parts. ' 
Consequently it remains uncertain who actually approves the projects included in 
operational projects. The solution to this problem can be found in examining the role of 
the Monitoring Committees responsible for the supervision of the programmes' 
implementation. It is true that the 1988/1993 Regulations did not grant these committees 
any specific power regarding project selection. 6 The 1999 Regulations are novel in that 
respect. According to Articles 35(3) and 15(6) of Regulation 99/1260/EC, the 
Monitoring Committees must approve the complement programmes containing all the 
details of the measures to be implemented within the scope of the operational 
programmes. These complement programmes must be submitted to the Commission for 
information purposes. Consequently, these documents determine the exact content of the 
measures to be implemented under the operational programmes. TWs is actually a form 
of project selection. It is therefore concluded that the authority selecting the projects to 
be financed under the operational programmes is the relevant Monitoring Committee. 
Since this Committee operates within the legal, institutional and financial framework of a 
Member State and the Commission participates only in an advisory capacity, any judicial 
action against the Committee's decisions falls within the jurisdiction of the national 
courts. It is true that, in practice, 7 the Commission officials attending the Monitoring 
Committee do not simpy adopt an advisory role, even declaring projects ineligible. If, 
despite this, a project is approved, the Commission's official states his/her objection to 
including the project within the proramme's expenditure. This type of participation by 
the Commission, although understandable given its task to implement the budget under 

J. Scott Regional Policy: An Evolutionary Perspective, in P. Graig, G. De Bftrca, The Evolution of EU 
Law, Oxford University Press, 1999, p. 625-652 at 633. 6 Ibid, p. 634. 7 Ibid, p. 635. 
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A. rt. 274 EC Treaty, does not alter the nature of the decision adopted by the Monitoring 
Committee. Furthermore, such behaviour or the absence thereof, on the Commission's 

8 
part, cannot constitute a reviewable act. 

Nevertheless, these proceedings must be distinguished from the actual procedure 
of authorizing structural expenditure, as is described in the Financial Regulation. 
Authorizing structural expenditure entails a decisive authority since the Authorizing 
Officer (with regard to the ESF, this officer is the Director-General for Employment and 
Social Affairs) first examines all the relevant information, afterwards adopts the decision 
to authorise the expenditure and then asks the Accounting Officer to pay the sums 
involved. Such decisions obviously produce legal effects and it has been correctly 
contended that they can be reviewed judicially. " 

I If Art. 230(l) EC Treaty is read in combination with Art. 249 EC Treaty, it is 
clear that the ECJ can review regulations, decisions and directives, inicuding of course 
those concerning the ESF. However the criterion of review is not the form of an act but 
its substance. The ECJ has accepted that reviewable acts have binding force or produce 
legal effect, whatever their form. 'O A simple letter", a communication 12 and even a press 
release 13 from the Commission, has been held to be reviewable because of its contents. 

An interesting issue has arisen recently, regarding the internal guidelines adopted 
by the Commission concerning the net financial corrections in the context of the 
application of Art. 24 of Regulation 88/2052/EEC as amended by Regulation 
93/2081/EEC. As mentioned in Chapter 4, according to this provision the Commission 
may suspend or reduce the assistance granted to an operation if irregularities are found in 
that operation. The internal guidelines provide for the procedures within the Commission 
regarding the sums involved in such cases and in cases when the Member States violate 
their obligations under Art. 23(l) Regulation 88/2052/EEC as amended. These 
guidelines were challenged for lack of legal basis. The ECJ, however, ruled that they 
have effects only within the Commission, do not create rights or obligations of third 

8 It has been suggested, however, that the Commission's behaviour can be reviewed judicially. See J. 
Scott op. cit., p. 636. 
9 Ibid., op. cit., 637. 
10 C-22/70, Commission of the European Communities v. Council of the European Communities, [1971] 
ECR 263 paras 48-55. 
" Joined Cases C-8/66, C-9/66, C-10/66, C-11/66, Cimenteries CBR Cementsbedri/ven AW v. Commission of the European Communities, [19671 ECR 75. 12 C-57/95, France v. Commission of the European Communities, [19971 ECR 1-1627. 13C-106/96, United Kingdom v. Commission of the European Communities (re Poverty 4), [19981 ECR 
1-2729. 
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parties, and consequently cannot be considered to produce legal effects, therefore they 
cannot be reviewed judicially. 14 The problem of the obligatory or advisory nature of 
internal guidelines regarding the Structural Funds and the management of the relevant 
resources has also been examined by the European Parliament. It was found that such 
ambiguity is useful as the threat of sanctions is necessary in order to oblige the Member 
States to treat the policy priorities of the Union more seriously. 15 The legal services of 
the Parliament declared such guidelines legally binding but it has been noted that they 
would be more effective as advisory instruments or guiding principles whose force would 
lie in their relevance and applicability to the practitioners who seek to implement them. " 
Nevertheless, the Parliament regarded these guidelines as instruments designed to 
penalize irregularities attributable to the breach of the Member States' obligations under 
Art. 23 of Regulation 88/4253/EEC. 17 In light of this analysis, it seems that these 
guidelines produce more legal effects vis-a-vis the Member States than the ECJ 
acknowledged in its aforementioned ruling. 

It is has also been found that the reports and relevant recommendations adopted 
by the Union's anti-fraud bodies (previously UCLAF, now OLAF) after an inquiry on the 
management of Structural Funds' resources, are not reviewable acts because they do not 
directly affect the legal position of the (natural or legal) persons concerned. These 
reports notify the national authorities of any irregularities or frauds detected and suggest 
follow-up action but it is the duty of the national authorities to actually take action, i. e. 
judicial proccedings, recovery action., etc. 18 

In the area of the ESF the matter of reviewable acts has arisen several times. The 
normal practice under all Regulations so far regarding the ESF, was the following: the 
14 C-443/97, Spain v. Commission of the European Communities, judgement delivered on 6.4.2000, not 
yet reported, paras 28-36. The Advocate General in that case had a different opinion as he accepted that 
these internal guidelines allow the Commission to reduce or suspend structural assistance not only in 
case of irregularities (Art. 24 of Regulation 88/2052/EEC as amended by Regulation 93/2081/EEC) but 
also in case of the Member States violating their obligations under Art. 23(l) of Regulation 
88/2052/EEC as amended. Therefore they actually establish new sanctions for the Member States, thus 
producing legal effects and being reviewable by the ECJ (Advocate General's opinion in C-443/97, 
delivered on 28.10.1999, paras 21-24). 15 European Parliament, Committee on Regional Policy, Report on the Comn-dssion Guidelines on Priorities for the adjustment of Structural Funds programmes to the end of 1999, (Rapporteur R. Howitt) 
A4-0214/98, PE 225.868/fin, p. 9. 16 Ibid, p. 9. 
17 European Parliament, Committee on Budgetary Control, Report on the Commission document on financial control of Structural Fund operations - net financial corrections, (Rapporteur I Colom I 
Naval) A4-0230/97, PE 222.175/fin, p. 9 
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Commission issued a decision and sent a letter about this to the competent national 
authority, usually but not always enclosing the actual decision. The national authorities 
either wrote to the recipients of ESF assistance, informing them of the Commission's 
decision!, or more rarely, forwarded the letter of the Commission and the decision itself 
Consequently most recipients of ESF assistance did not receive the actual Commission 
decision but a letter from a national authority informing them of it. The difficulty in 
challenging a decision under these circumstances is obvious. The ECJ, however, stated 
that if the informing letter did not provide sufficient information (e. g. the date and 
content of the decision), the applicants seeking the decision's annulment could not be 
criticized for not providing in support of their application more extensive particulars 
concerning the contested decision. 19 Of course, in order to challenge a decision, it is 
necessary for one to exist. If the applicants cannot furnish any evidence (not even a 
letter) of the existence of a decision, their action for annulment will be inadmissible. 20 
The existence in law of a decision regarding the ESF is to be determined having regard 
to its tenor and effects. Decisions concerning ESF assistance may be notified by an 
ordinary letter from the Directorate General for Employment and Social Affairs . 2' The 
fact that the decision is formally embodied only in the documents by which it is notified 
(usually letters) does not call into question its existence in law. 22 

It has also been noted that, for a measure to amount to a decision, those to whom 
it is addressed must be able to recognize clearly that they are dealing with such a 
measure. 23 For example, the recovery orders issued by the Commission purport to be 
measures definitively reducing ESF assistance and requiring the recipient to reimburse 
part of the advance paid. Such orders affect the recipient's legal position and thus 
constitute decisions that can be challenged under Art. 230. " The fact that such a decision 

18 T-492/93, Nutral SpA v. Commission of the European Communities, [1993] ECR 11-1023 at 11-1033, 
11-1034, paras 26-29, C-476/93 P, Nutral SpA v. Commission of the European Communities, [1995] 
ECR 1-4125 at 1-4146,1-4147, paras 30-3 1. 
19 C-157190,. Infortec-Projectos e Consultadoria Lda v. Commission of the European Community, [1992] 
ECR 1-3525, at 1-3553 para 14. 
20 C-130/91, MEYVP (Instituto Social de Apoio ao Emprego e6 Valorizaýdo Profissional) and 
Interdata (Centro de Processamento de Dados Lda) v. Commission of the European Communities, 
[1992] ECR 1-69, at 1-73 par-a 11. 
21 T-446/93, Frinil v. Commission of European Communities, not published in the ECR, paras 29 and 
32; Joined cases T-432/93, T-433/93 and T-434/93, Socurte-Sociedade de Curtumes a Sul do Tejo, Lda 
and Others v. Commission of the European Communities, [1995] ECR 11-503 at 11-519,11-520 para 47. 
22 Joined cases T-432/93, T-433/93 and T-434/93, op. cit., p. 11-520 para 47. 
23 C-271/94, op. cit., p. 11-764 para 15. 
21 C-199/91, Foyer Culturel du Sart-Tilman ASBL v. Commission of the European Communities, [1993] 
ECR 1-2667 at 1-2694 para 21; T-151/95, op. cit., p. 11-1554 para 39. 
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may be communicated to the recipient of the assistance directly by the Commission 
instead of the competent national authority, does not affect its legal nature . 2' Similar 
recovery decisions can be issued by the competent national authorities regarding national 
contributions to the structural operations. Such decisions are not attributable to the 
Commission and it is for the competent national court, not the ECJ, to review the 
validity of such national measures implementing Community acts relating to ESF 
assistance. 26 

A final issue concerns the replacement of one Commission decision with another. 
This is not rare in the area of ESF assistance, since after the adoption of the first decision 
the national authorities or recipients of the assistance may submit remarks to the 
Commýission that will make it change the original decision. If the original decision has 
been challenged and but then repealed by a further decision, the action against the 
original decision becomes devoid of purpose and the ECJ does not have to adjudicate on 
the relevant application. 27 

6.1.2. Locus Standi 

Another problem concerning judicial review within the European Union involves 
the question of who may bring an action against a reviewable act. According to Art. 230 
there are three categories of possible applicants. 

The first category includes the Member States, the Council and the Commission, 
which can challenge any reviewable act. 28 With regard to Member States, the ECJ has 
accepted that these may have "legitimate expectations" regarding the grant of assistance 
by the ESF, which expectations can be enforced judicially. 29 Moreover, the ECJ has held 
that since a Member State contributes to the Cominunity Budget, it can rely on the 
damage which would arise from expenditure being incurred contrary to the rules 

25 C-199/91, op. cit., p. 1-2694 para 22. 26 C-271/94, op. cit., p. 11-766 para 53. 
27 T- 145/95, Proderec-Formagdo e Desenvolviniento de Recursos Humanos ACE v. Commission of the 
European Communities, [1997] ECR 11-823 at 832 para 27. 
28 For this reason they are called "privileged applicants". See P. Craig-G. De Burca, EU Law, Texts, 
Cases and Materials, Oxford University Press, 1998, p. 457, J. Steiner, -L. Woods, Textbook on EC Law, 
Blackstone Press Limited, 1998, p. 457, W. Cairns, Introduction to European Union Law, Cavendish 
Publishing Limited, 1998, p. 110, A. Arnull, Private applications and the action for annulment under Article 173 of the EC Treaty, CMLRev, 32,1995, pp. 7-49 at 13. 29 C-84/85, United Kingdom v. Commission of the European Communities (re Aidfor part-time work), [1987] ECR 3765 at 3798 paras 25-27. 
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regarding the financial management of the Union and its institutions. 30 An interesting 
question is whether regional or local authorities, which are often involved in the 
implementation of Structural operations and the management of ESF assistance, are also 
entitled to challenge any reviewable act. Initially, the ECJ accepted, indirectly, 31 that 
regional and local authorities could bring actions only under Art. 230(4) (see below). On 
another occasion it stated that since the admissibility of an application of a regional or 
local authority was not contested, there were no grounds for examining it on its own 
initiative. 32 More recently, however, the ECJ stated clearly that simply because it did not 
consider it necessary to examine the admissibility of an action brought by a regional or 
local authority did not imply acknowledgement that such an action was brought by a 

33 legal entity equivalent to a Member State. It also stated that the term "Member State" 
in Art. 230(2) refers only to government authorities and cannot include regional or local 
authorities, irrespective of the powers they may have. 34 Therefore it must be accepted 
that regional and local authorities may challenge acts only under Art. 230(4), without 
enjoying privileged applicant statuS. 35 It has been noted that while regional authorities 
have a vital role to play in the articulation of cohesion and integration policies, the ECJ 
does not secure a role for them in judicial proceedingS. 36 This, however, contradicts the 
tendency promoted especially by the 1999 Regulations on the Structural Funds. It has 
been noted above that regional and local authorities are strongly encouraged to get 
involved in the management of structural resources. However, depriving them of the 
right to bring actions for annulment before the ECJ freely, which national authorities 
enjoy, is a serious disincentive, since they may regard this as deprivation of a more 
effective judicial protection. 

30 Joined Cases C-239/96, C-240/96, United Kingdom v. Commission of the European Communities (re 
Measures to combat poverty and social exclusion), [ 19961 ECR 1-4475 at 1-4492 para 66. 31 C-222/83, Municipality of Differdange and Others v. Commission of the European Communities, 
[1984] ECR 2889. 
32 Joined Cases C-62/87 and C-72/87, Executifr6gional Wallon and SA Glaverbel V. Commission of the 
European Communities, [19881 ECR 1573 at 1592 para 8. 33 C-95/97, R6gion Wallone v. Commission of the European Communities, [19971 ECR 1-1787 at 1-1791 
para 5. 34 Ibid, p. 1-1791 para 6. 
35 See also E. Besila Vika-D. Papagiannis, Contemporary Competences of Local Government and European Integration, P. N. Sakkoulas Publications, 1996, p. 95-96. 36 A. Evans, The EU Structural Funds, 0, NSord University Press, 1999, p. 301. It has been suggested (see 
M. Vellano, Coesione economica e sociale e ripartizione de competenze: Le nuove iniziative 
communitarie, (1995) RDE, 193-208 at 194) that regional and local authorities should have standing to 
challenge a measure affecting their own prerogatives. Evans (op. cit., p. 301) considers however that the 
ECJ's case law recognizes no link between such prerogatives and cohesion policies of the Union. 
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The second category of applicants is indicated in Art. 230(3). The Parliament, the 
European Court of Auditors and the European Central Bank are entitled to challenge 
only those reviewable acts that affect their prerogatives. 37 

The third category includes the so called "non privileged applicants" . 
38 According 

to Art. 230(4), this consists of any natural or legal person. The applicants may challenge 
only a) a decision addressed to them, b) a decision addressed to another person but of 
individual and direct concern to them, c) a decision in the form of a regulation which is 
of individual and direct concern to them. From these three options, the first is 
straightforward: the addressee of a decision can challenge this decision. The third option 
(challenging a decision "disguised" in the form of a regulation) is quite interesting39 but 
does not fall within the scope of this thesis, because according to the legislative 
framework of the Structural operations, the legislative instruments regarding the 
management of ESF assistance by the national authorities are decisions in the technical 
sense of the term as described in Art. 249 EC Treaty. The most common case in the 
management of ESF assistance is a decision addressed to another person but of direct 
and individual concern to the applicant. Usually the decision is a Commission act, 
addressed to the national authorities but concerning the recipients of ESF assistance 
individually and directly. 

It is therefore necessary to examine more in detail the condition of "direct and 
individual concern". This condition is the clearest indication that there cannot be an 
ccactio populails", especially in proceedings regarding the management of ESF 
assistance. There are always economic actors which are quite eager to challenge 
Community acts when the annulment thereof may mean the continuation of their business 
profits and the repayment of any sums unduly paid under an illicit Community measure. 40 
The financial stakes may be high and there are always attempts to "torpedo Community 

3' These bodies are called "semi-privileged applicants", because of that limitation. For more details see P. Craig-G. De Burca, op. cit., p. 458-460, J. Steiner, -L. Woods, op. cit., p. 457-458, A. Arnull, op. cit., 
p. 13. 38 p. Craig-G. De Burca, op. cit., p. 461-473, J. Steiner, -L. Woods, op. cit., p. 458-472, W. Cairns, op. 
cit., p. 110-112, A. Arnull, op. cit., p. 12-13. 3' For a detailed analysis of the relevant case law see J. Usher, Individual Concern in general legislation- 
10 years on, (1994) 19 E. L. Rev., pp. 636-640, R. Greaves, Locus Standi under Article 173 EEC when 
seeking annulment of a Regulation, (1986) 11 E. L. Rev., pp. 119-133, P. Craig-G. De Burca, op. cit., p. 466-473, J. Steiner, -L. Woods, op. cit., p. 460-463, P. J. G. Kapteyn, P. Verloren van Themaat, 
Introduction to the Law of the European Communities, 3d edition edited by L. Gormley, Kluwer Law 
International, 1998, p. 481-488, A. Arnull, op. cit., p. 16-40, N. A. E. Neuwahl, Article 173 paragraph 4 
EC: Past, Present and Possible Future, (19 96) 21 E. L. Rev., pp. 17-3 1. 40 N. A. E. Neuwahl, op. cit., p. 18. 

191 



4 
adnunistration in pursuit of individual interests". 1 This is sometimes the case with ESF 
assistance. The amounts involved are large and there are always those who are willing to 
profit at the expense of Community structural assistance. Consequently, in order to 
protect, inter alia, the Communities' financial interests there is a test. Any natural or 
legal person seeking the annulment of an act relating to the management of ESF 
assistance must prove that it is directly and individually concerned by that act. This is a 
cumulative test: both conditions (direct concern, individual concern) must be met. 42 

The ECJ's method of establishing individual concern is found in its judgement in 
Plaumann, 43 according to which 

"Persons ... may only claim to be individually concerned if that decision affects 
them by reason of certain attributes which are peculiar to them or by reason of 
circumstances in which they are differentiated from all other persons, and by 
virtue of these factors distinguishes them individually... ". 44 

The general rule for direct concern is that if a Member State is granted any discretion to 
act under the disputed provision, then the provision by its nature cannot give rise to 
direct concern . 45 Furthermore, it has been found (in the context of Community liability 
under Art. 288 of the EC Treaty) that if the Community institutions have been granted 
broad discretion to act the applicants cannot claim that the provisions granting this 
discretion, concern them direCtly. 46 These general definitions have been applied by the 
ECJ and the CH in several cases regarding the management of ESF assistance. As 
mentioned above, normally the Commission sends a letter to the competent national 
authorities, usually incorporating its decision about approval, reduction, suspension or 
withdrawal of the ESF assistance (the majority of cases before the ECJ and the CFI 
concerned reduction of this assistance). It has been held repeatedly that the contested 
decision, although addressed only to the national authorities, since it named and 
expressly referred to the applicants as direct beneficiaries of the assistance granted, was 
of direct and individual concern to the applicants inasmuch as it deprived them of part of 
the assistance originally granted to them, the Member States having no discretion in that 

41 P. J. G. Kapteyn, P. Verloren van Themaat, op. cit., p. 477. 
42 N. A. E. Neuwahl, op. cit., p. 20. 43 C-25/62, Plaumann & Co. v. Commission of the European Communities, [19631 ECR 95. 
44 Ibid, at 107. 
45 Joined Cases C-41/70, C-42/70, C-43/70, C-44/70, NVInternational Fruit Company v. Commission of 
the European Communities, [19711 ECR 411, at 422423, paras 25-28. 
46 T-113/96, Edouard Dubois et Fils v. Council of the European Union and Commission of the 
European Communities, [19981 ECR 11-125 at 11-146,11-147, paras 59-66. 

192 



respect. 47 Clearly, it follows that this rule also applies to decisions granting ESF 
assistance, since the concerned parties are mentioned therein as beneficiaries. Thus, the 
ECJ and the CF1 have adjusted their case law to the practice followed by the 
Commission in deciding on the management of ESF assistance. It has been suggested 
that whenever the Commission refuses payment of assistance which it has previously 
undertaken to grant, it disputes a prior commitment or denies the existence of a prior 
commitment, thereby adopting an act having legal effect and which can be challenged. 48 

A relevant issue concerns the competitors of the recipient(s) of assistance. 49 
These may challenge the legality of a decision to grant the assistance where their market 
position has been "significantly effected" by the assistance. " However it has been noted 
that simply because a decision affects competition in the market, a trader in any 
competitive relationship with the recipient cannot be regarded as directly and individually 
concerned by that decision. " Only specific circumstances can give standing, 52 such as the 
competitor being located in the same region as the recipient, 53 or the competitor 
participating in the proceedings leading to the contested decision. 54 It has been suggested 
that the ECI should acknowledge the admissibility of actions brought by natural or legal 
persons whose participation in the proceedings can be regarded as having affected their 

47 C-291/89, Interhotel v. Commission of the European Communities, [1991] ECR 1-2257 at 1-2279 para 
13; C-304/89, Estabelechnentos Isidoro M. Oliveira SA v. Commission of the European Communities, 
[19911 ECR 1-2283 at 1-2311 para 13, C-157/90, op. cit., p. 1-3554 para. 17; C-181/90, Consorgan- 
Gestdo de Empresas, Lda v. Commission of the European Communities, [1992] ECR 1-3557 at 1-3568 
para. 12; C-189/90, Cipek-e-Conundrcio e Indfistria de Papel Lda v. Commision of the European 
Communities, [19921 ECR 1-3573 at 1-3585 para 12; T-450/93, Lisrestal-Organizagdo Gestdo de 
Restaurantes Colectivos Lda and Others v. Commission of the European Communities, [1994] ECR H- 
1177 at 11-1195 paras 45-46; T-85/94, Eug6nio Branco Lda v. Commission of the European 
Communities, [ 19951 ECR 11-45 at 11-55 paras 25-26. 48 A. Evans, op. cit., p. 295. This may happen when persons who had previously applied for assistance have participated in protracted procedures for evaluation of their application by the Commission. See T- 
465/93, Consorzio Gruppo di Azione Locale "Murgia Messapica"' v. Commission of the European 
Communities, [ 19941 ECR 11-361 at 11-373 para 26. 49 See A. Evans, op. cit., p. 296. 50 C-169/84, Cie Frangaise de PAzote (COFAZ) SA v. Commission of the European Communities, 
[19861 ECR 391 at 415 para 28; Joined Cases T-447/93, T-448/93, T-449/93 Associazione Italiana 
Tecnico Economica del Cemento, British Cement Association, Titan Cement Company &4 v. Commission of the European Communities, [ 19951 ECR 11- 1971 at 11-1994 paras 55-56 and 11-2002 para 80. 51 A. Evans, op. cit., p. 296. 
52 Joined Cases C-10/68, C-18/68, Societti "Eridania" Zuccherifilci Nazionali v. Commission of the 
European Communities, [ 1969] ECR 459 at 48 1. 53 A. Evans, op. cit., p. 296. 
54 A. Arnull, op. cit., p. 33, C-169/84, op. cit., p. 415, paras 25-26, C-264/82, Timex Corporation v. Council and Commission of the European Communities, [ 19851 ECR 849 at 865, paras 12-16. 
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outcome. " There are positive reactions to this suggestion which is considered conducive 
to a healthy democracy, by promoting both public participation in the decision-making 
process and the control of the legality of its oUtCoMe. 56 However, it also raises possible 
questions such as the extent of the involvement necessary to confer standing, or the 
criteria for establishing that the outcome of a procedure has been influenced. 57 It must be 
noted that, with regard to ESF management, the participation of all interested parties in 
the relevant decision-making procedure is sometimes obligatory, thus ýconstituting an 
essential procedural requirement (see below). 

Finally, reference must be made to the locus standi of certain groups such as 
trade associations or interest groups. 58Trade associations must prove that they have a 
"personal" interest in the case by showing that this interest is distinct from those of the 
industrial policy of the Member State concerned. 59 A trade association does not have 
locus standi if the decision affects the general interests of the category of persons 
represented. by this association . 6' A relevant criterion established by case law is that an 
association may challenge a decision only where its members can also do so 
individually. 61 It has also been found that representative bodies have standing to 
challenge decisions not addressed to them, in the field of state aidS. 62 These bodies must 
have been in close contact and cooperation with the Commission during the proceeding 
leading to the adoption of the decisions in question, which must affect their members' 
interests. With regard to interest groups, that same reasoning has proven to be 
problematiz. 63 An example is provided in the area of environmental protection, which is 

55 See Opinion of Advocate General Jacobs in C-358/89, Extramet Industrie &4 v. Council of the 
European Communities, [19911 ECR 1-2501 at 1-2523, para 66. The ECJ however, in the same case, ignored this approach and focused on the nature of the applicants' activity, see C-358/89, op. cit., p. I- 2531,, 1-2532 paras 14-17. For an analysis of this behaviour see A. Arnull, op. cit., p. 34-35. 56 N. A. E. Neuwahl, op. cit., p. 27. 57 Ibid, p. 27. 58 A. Evans,. op. cit., p. 296-300. 
59 C-282/85, Comit6 de D6veloppement et de Promotion A Textile et de PHabillement v. Commission 
ofthe European Communities, [ 19861 ECR 2469 at 2481 para 18. 60 Joined Cases 16/62,17/62, Conf6d6ration Nationale des Producteurs de Fruits et Legumes v. Council 
of the European Economic Community, [ 19621 ECR 471 at 479-480; T-1 17/94, Associazione Agricoltori 
della Provincia di Rovino iý Commission of the European Communities, [1995] ECR 11-455 at 11-466 
para 27-28. 
61 T-197/95, Sveriges Betodlares Centraybrening and Slyen Ike Henrikson v. Commission of the 
European Communities, [19961 ECR 11-1283, at 11-1296-1297, para 35. 62 C-313/90, Comitd Internationale de la Rayonne et des Fibres Synthetiques (CIRFS) and others v. Commission of the European Communities, [19931 ECR 1-1125 at 1185, paras 29-30, Joined Cases 
67,68 and 70/85, Kwek-erij Gebroeders Van der Kboy BV and Others v. Commission of the European 
Communities, [1988] ECR 219 at 268-269, paras 20-24. 63 A. Evans, op. cit., p. 297. 
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now a high priority among the objectives of structural action. According to the 1999 
Regulations on the Structural Funds all programmes financed must take account of the 
environment. The ECJ, however, has found that Greenpeace, a major environmental 
group, has no standing to challenge a decision granting assistance the use of which might 
affect the environment because its members' interests were not individually affected . 64 It 
has been observed, however, that environmental protection is now such an integral part 
of cohesion, and the link between structural assistance and environmental protection is so 
strong, that it should justify judicial action not only by those individually affected but also 
by groups representing such persons . 65 Nevertheless, the ECJ recently reaffirmed its 
opinion, ruling once more that associations such as Greenpeace have no locus slandi 
since their members are not individually concerned but are concerned only in a general 
and abstract fashion, like any other person interested in the protection of the 

66 environment . 

6.1.3. Grounds for Annulment 

According to Art. 230(2) there are four grounds for annulment of Community 
acts: lack of competence, infringement of an essential procedural requirement, 
infiingement of the Treaty or of any rule of law relating to its application and misuse of 

67 
powers. It has been ruled that the grounds for annulment must be clearly stated in the 
relevant application, indicating the basic legal and factual particulars of the case and 
avoiding "catch-all" references to other documents annexed to the application, since it is 
not for the Court to seek and identify from the annexes the grounds on which the 

68 
application is based . 

64 T-585/93, Stichting Greenpeace Council (Greenpeace International) v. Commission of the European 
Communities, [19951 ECR 11-2205 at 11-2230,112231 para 60. 65 A. Evans, op. cit., p. 298. 
66 C-321/95, Stichtng Greenpeace Council (Greenpeace International) and others v. Commission of the 
European Communities, [19981 ECR 1-1651 at 1-1715, paras 28-29. 
67 CH has tried to make these grounds even more distinct from each other. For example, concerning the 
difference between the infringement of essential procedural requirement and infringement of 
Community legislation, it has held that: "... the absence or inadequacy of a statement of reasons 
constitutes a plea going to infringement of an essential procedural requirement and, as such, is distinct 
from a plea going to the incorrectness of the grounds of the contested decision, which by contrast is 
reviewed in the context of the question whether a decision is well founded. " T-84/96, Cipeke-Com6rcio 
e indfistria de Papel Lda vý Commission of the European Communities, [19971 ECR 11-2081 at 11-2094 
para 47. 
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6 1.3.1. Lack OL Competence 

This ground for annulment is the natural corollary of Art. 7 EC Treaty according 
to which all Community institutions must act within the limits of the powers conferred 
upon them by Community law . 69A Community institution must have legal authority to 
adopt a measure, otherwise this measure shall be declared void for lack of competence. 
With regard to the management of ESF assistance the issue arising is the competence of 
the Commission's departments to issue decisions about ESF assistance. In Funoc the 
applicant submitted that the decision in question was not taken by the Commission itself 
but by the Head of Division of the Directorate General for Employment and Social 
Affairs, who was not empowered to do SO. 70 The ECJ noted that under the applicable 
provisions regarding the Commission's structure, the Directorate General for 
Employment and Social Affairs is responsible for managing ESF, in cooperation with the 
Financial Controller .7' There is a Directorate of ESF affairs within the Directorate 
General for Employment and Social Affairs. 72 This department is competent to manage 
ESF affairs, including granting, withdrawing, reducing or suspending ESF assistance, 
through the system of delegation of signature, which is the normal means used by the 
Commission in exercising its powers . 7' Delegation of authority to sign within an 
institution is a measure relating to the internal organization of the Commission's 
administrative departments in accordance with its Rules of Procedure. Therefore, 
officials may be empowered to adopt in the Commission's name and subject to its 
control, clearly defined measures of management and administration relating to the 
ESF. 74 The applicant must prove the Commission's Rules of Procedure have been 
violated and not refer generally to the Regulations on the Structural Funds which 
mention only the Commission in general as the competent body for the relevant 
decisions. 

6.1.3.2. InfurbWenient of at? essential procedural requirement 

U T-84/96, op. cit., p. 11-2090,11-2091 paras 29-34. 69 W. Caims, op. cit., p. 114. 
70 C-200/89, Funoc v. Commission of the European Communities, [1990] ECR 3669 at 3691 para 12. 71 Ibid, op. cit., p. 3692 para 13. 
72 Case T-450/93, op. cit., p. 11-1191 para 32. 
73 C-200/89, op. cit, p. 3692 para 14. 
74 Case T450/93, op. cit., p. 11-1191,1192 para 34. 
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Community law provides various mechanisms to ensure that certain requirements 
of natural justice and fairness are observed in procedural matters . 75The infringement of 
such a requirement will result in the annulment of the measure. The ECJ may consider 
this ground of annulment on its own motion, even if it is not put forward by the 
applicants. 76 In the CFI's opinion this happens because individuals have a legitimate 
interest in relying in the Community courts (ECJ, CFI) regarding a possible non- 
observance of the procedure laid down by the Regulations regarding the Structural 
Funds, inasmuch as such an irregularity could affect the legality of the contested 
decisions concerning them. 77 

One essential procedural requirement often infringed has been the obligation of 
the Commission to consult the Member State concerned before issuing a decision 
regarding the ESF assistance given to that State. This obligation is established by all 
Regulations concerning the operations of the Structural Funds. The Member State is the 
sole interlocutor of the ESF and it is responsible for the facts and accounts regarding 

78 transactions financed by ESF in its territory. Having regard to this central role of the 
Member State and to the importance of the responsibilities which it assumes in the 
presentation and supervision of the financing of vocational training measures, the 
opportunity for it to comment and present its opinion before a definitive decision 
regarding ESF assistance is adopted constitutes an essential procedural requirement the 
disregarding of which renders the contested decision void. 79 

A similar requirement also exists for individuals (natural and legal persons) by 
virtue of a relevant general principle, according to which any person who may be 
adversely affected by the adoption of a decision should be able to effectively make 
known his views on such evidence concerning him as the Commission has used in 
adopting that decision. 'O In the case of ESF assistance, it has been noted that despite the 
central role played by the Member States in the system established by the Regulations 
concerning the Structural Funds, there is a direct link between the Commission and the 
" W. Cairns, op. cit., p. 115. 
76 C-1/54, France v. High Authority, [19541 ECR 1 at 15, C-2/54, Italy v. High Authority, [19541 ECR 
37 at 52. 77 joined Cases T-432/93, T-433/93, T-434/93, op. cit., p. 11-525 para 63. 78 C-291/89, op. cit., p. 1-2280 para 16; C-304/89, op. cit., p. 1-2312 para 20. 79 C-291/89, op. cit., p. 1-2280 para 17; C-304/89, op. cit., p. 1-2312 para 21; C-199/91, op. cit., p. 1-2696 
para 34; C-334/91, Innovation et Reconversion Industrielle ASBL v. Commission of the European 
Communities, [19931 ECR 1-2851 at 1-2869 para 25; C-157/90, op. cit., p. 1-3554,1-3555 para 20. 
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recipient of the assistance since the latter is directly implicated in the investigation 
leading to the decision . 81 A classic example of such a case might be a decision reducing, 
suspending or withdrawing ESF assistance, which significantly affects the recipients' 
interests by depriving them of the whole of the assistance initially granted to them, and is 
equivalent to a sanction. 82 It is necessary therefore for the recipients of ESF assistance to 
submit their opinion to the Commission before it adopts its decision. 

It has been found that the possibility for a Member State and the final recipient of 
ESF assistance to enter into a dialogue with the Commission after the relevant decisions 
have been notified to them is not an acceptable solution. It would practically bar them 
from bringing an action under Art. 230 because of a possible expiry of the relevant time- 
limits (see below). 83 Also the mere presence of representatives of the national authorities, 
during on-the-spot checks performed by the Commission in the premises of the final 
recipient in order to form an opinion and produce the decision, does not guarantee that 
these authorities or the recipient itself are consulted before the adoption of the decision. 84 
Furthermore, when discussions are actually taking place between the representatives of 
the Commission, the national authorities and the final recipients, they must refer to the 
specific project and decision and not to a comparable one . 85 Finally, any political 
compromises reached between the national authorities and the Commission cannot, in 
any event, substitute the requirement of previous consultation. 86 

Another essential procedural requirement is provided for by Articles 253 and 254 
EC Treaty according to which all regulations, directives and decisions adopted by the 
European institutions must state the reasons on which they are based. 87 The purpose of 
this obligation is to enable the Court to review the legality of the decision and to provide 
the person concerned with sufficient information to make it possible to ascertain whether 
80 T-450/93, op. cit., p. 11-1194 para 42; C-32/95, Commission of the European Communities v. Lisrestal-Organizagdo Gestdo de Restaurantes Colectivos Lda and Others, [ 19961 ECR 1-5373 at 1-53 96 
para 2 1. 
'31 C-32/95, op. cit., p. 1-5396,1-5397 paras 24 and 28. 82 Ibid, p. 1-5398 paras 33-34. 
83 C-304/89, op. cit., p. 1-2313 para 23. 
" See for instance C-334/91, op. cit., p. 1-2869 paras 21-23; Joined Cases T-432/93, T-433/93, T- 
434/93, op. cit., p. 11-527,11 528 paras 68-71, where there was no substantive consultation between 
representatives of the Commission, national authorities and final recipients of ESF assistance even 
though they met and discussed the case within the framework of on-the-spot checks. 11 Joined Cases T-432/93, T-433/931 T-434/93, op. cit., p. 11-530 para 74. 
86 Ibid, p. U-530 para 75. 
87 Usually these reasons are stated in the preamble of the act in question. However, the preamble is not judicially reviewable since it merely supports the operative part of the act and produces no legal effects 
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the decision is well founded or whether it is vitiated by a defect which may permit its 
legality to be contested. The extent of that obligation depends on the nature of the 
measure in question and on the context in which it was adopted. " It has been found that 
in the context of an initial application for ESF assistance, a statement of reasons in 
summary form satisfies the requirements of Art. 253 EC Treaty because such a summary 
is an unavoidable consequence of computer processing of several thousand applications 
for assistance on which the Commission must adjudicate within a short period of time. 9 
A more detailed statement of reasons in support of each individual application would 
compromise the rational and efficient allocation of financial assistance from the ESF. 90 
This is justified by the fact that a decision accepting or rejecting an application merely 
entails the grant or refusal of the assistance applied for. 91 

However, with regard to decisions reducing, withdrawing or suspending ESF 
assistance, it has been accepted that these decisions entail more serious consequences for 
the recipients: 92 According to the Regulations on ESF the recipients initially receive only 
an advance from the assistance approved, so they are obliged to advance considerable 
sums from their own capital in order to cover the total expenditure of the operation. The 
recipients legitimately expect to receive the balance from the ESF, provided that they use 
the assistance in accordance with the conditions set out in the decision of approval. 
Consequently, a decision reducing, suspending or withdrawing ESF assistance must 
clearly state the reasons which justify such action. 9' It must be noted that the issue of 
whether these reasons are correct or not, does not concern the adequacy of the statement 
of reasons but the substance of the case. 94 

Examples of decisions which fulfil the above analyzed requirement are: a decision 
reducing ESF assistance because the period of practical vocational training had to be the 
same as that of theoretical vocational training; 9' a decision reducing ESF assistance after 

itself. See T-138/89, Nederlandse Bankiersvereniging and Nederlandse Verenining van Banken v. Commission of-the European Communities, 11992] ECR 11-2181 at 219 1, para 3 1. 138 C-32/86, Societ6 industrie siderurgiche ineccaniche e affini SpA (Sisma) v. Commission of European 
Communities, [19871 ECR 1654 at 1670, para 8. 
89 C-213/87, Gemeente Amsterdam and, 3tichting Vrouwenvakschool voor Informatica Amsterdam (WA) 
v. Commission of the European Communities, [ 19901 ECR 1-221 at 1-222. 90 Ibid, p. 1-222. 
91 C-181/90, op. cit, p. 1-3569 para 15; C-181/90, op. cit., p. 1-3586 para 15. 
92 C_181/90, op. cit, p. 1-3569 para 16; C-181/90, op. cit., p. 1-3586 para 16. 
93 C-181/90, Op. cit, p. 1-3569 paras 17-18; C-181/90, op. cit., p. 1-3586 paras 17-18; T-450/93, op. cit., 
p. U-1197 para 52; T-85/94, op. cit., p. 11-57 para 33. 
94 T-84/96, op. cit., P. 11-2094, para 49. 
95 C-181/90, op. cit., p. 1-3569,1-3570, paras 19-20. 
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a relevant suggestion of the Member State only if that decision itself states the reasons 
for the reduction, or if it refers to a measure of the competent national authorities clearly 
stating the reasonS; 96 a decision accompanied by a memorandum detailing reductions in 
respect of specific headings of expenditure because this expenditure was not provided for 
in the initial application, or because this expenditure was not duly evidenced by the 
necessary supporting documents; 97 and a decision devoting several pages to a detailed 
account of the factual and legal considerations forming the basis of the justification in 
law of the reduction, especially of the itemization of reduction in each heading and of the 
method of calculation applied in these reductions. 9' 

Decisions which have been found not to fulfil the requirement of the statement of 
reasons are: a decision reducing ESF assistance, allocating the reduction between the 
members of the group of beneficiaries in proportion to their share under the items 
concerned and not in accordance with the precise amount of the irregular expenditure, 
and not notifying the beneficiaries about this itemization and the method of calculation; 99 
and a decision based on inspection reports which did not identify with respect to each of 
the beneficiaries the items to which the reduction related. 100 

6.1.3.3. Infi-ingement of the Trea& or ativ nile Of law relatinje to its qpplication 

The term "any rule of law relating to the Treaty's applicatiolf' does not only 
include legislative measures adopted by the Community institutions but also the so called 
general principles of Community law. These can be defined as unwritten legal rules 
adopted by the ECJ and deriving from the common legal traditions of the Member 
States. Their use in the legal system of the European Union is to supplement and clarify 
written European legislation. Some of the most important general principles of 
Community law are the principle of proportionality, the principle of legal certainty, and 
the principle of the protection of legitimate expectations. 

Some general principles have been invoked in cases regarding the management of 
ESF assistance. For instance, the ECJ has ruled that it is not disproportionate for the 

96 T-85/94, op. cit., p. 11-58 para 36. 
97 T-81/95, Interhotel v. Commission of the European Communities, [1997] ECR 11-1265 at H-1293 
paras 74-76. 9' T-84/96, op. cit., p. 11-2094, paras 48-49. 
99 C-181/909 op. cit., p. 1-3570 pams 22-23; C-181/90, op. cit., p. 1-3587 paras 20-21. 100 T450/93, op. cit., p. 11-1197, para 52. 
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Commýission to substantially reduce the ESF assistance granted to a project of vocational 
training after considering the recipients' private interests, if during the implementation of 
the project there are substantive modifications to the original contents on which the 
approving decision of the Commission was based. "' It has also been found that the 
protection of legitimate expectations is not violated when the Commission reduces ESF 
assistance initially granted to a programme, when it discovers irregularities in the 
programmes' implementation, which prove that the programme was not implemented 
according to the approving decisions. 102 The CFI also stated that since in the case of 
annulment of a Commission act it is justifiable for the Commission to re-examine the 
entire case file in order to produce a new act, this being a very time consuming 
procedure, there is no violation of the principle of legal certainty because a delay in the 
process of complying with a judgment is not liable in itself to affect the validity of the 
measure finally adopted. 103 

However, it has been ruled that when the Commission reduces the ESF assistance 
granted to a programme based on provisions of the initial approving decision which were 
not notified to the recipients of the assistance, it violates the principle of legitimate 
expectations. 104 

In general it has been noted that the rationale behind the use of the principles of 
legal certainty and legitimate expectations is that foreseeability as to the payment of 
assistance is necessary to enable the recipients to commit themselves to expenditure, 
being free of the risk of ultimately having to bear the burden of it themselves. 1'5 

In the case of withdrawal of unlawfully granted assistance there could be a 
conflict between the principle of legality of financial management of Community 
resources and the principle of legal certainty of the recipients. In other words, a conflict 
between the public interest in the management of Community funds and the private 
interest of the recipients thereof 116 Usually in such a conflict the public interest prevails 
over the private interest. 107 

101 C-200/89, op. cit., p. 1-3694 paras 25-26. 
102 T-73/95, Estabelecimentos Isidoro M Oliveira S, 4 v. Commission of the European Communities, 
[1997] ECR 11-381 at II-39-ý, 11-396 paras 34-35. 103 Ibid, p. 11-398,11-399 paras 43-47. 104 T-81/95, op. cit., p. 11-1286-11-1288, paras 49-57. 105 A. Evans, op. cit., p. 302. 106 Ibid, p. 303. 
107 Joined Cases T-551/93, T-231/94, T-232/94v T-233/94, T-234/94, Industrias Pesqueras Campos SA, 
Transacciones Maritimas SA, Recursos Marinos SA, Makuspesa SA v. Commission of the European 
Communities, [ 19 96] ECR 11-247 at 11-27 8 para 76. 
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A final point involves the initial decision granting or refusing assistance. The 
Commission is usually considered to have considerable discretion since it must evaluate 
econorrfic circumstances, assess complex facts and accounts or determine which of the 
several Union objectives are better served by the application in question. 108 However this 
discretion is not unlimited and the Commission assessment and decision may be 
overturned if there is an "erreur manifeste d' appreciation7 (clear error of assessment). 109 
Such an error exists when, for instance, although the project's description fits the 
policies adopted to meet the Union' priorities the Commission rejects the relevant 
application. '10 

6.1.3-4. Misuse ofPowers 
The basic concept of this final ground of annulment is that if an institution is 

found to have used its competences to achieve an end other than the one for which the 
competence was granted, or to have evaded a procedure specifically prescribed by the 
Treaties for enacting the measure in question, "' the resulting act is void. So far, with 
regard to ESF assistance, there no cases have been brought on this ground. This is 
understandable, given the difficulty in establishing such a case. A possible misuse of 
power in the area of ESF assistance could be a decision of the Commission to reduce, 
withdraw or suspend the assistance granted, or to reject an initial application for ESF 
assistance, simply because the Commission wishes to put pressure on the Member State 
concerned to fulfil another EC Law obligation. 

6.1.4. Time Limits 

According to Art. 230(5) EC Treaty all proceedings for the annulment of a 
measure must be instituted within two months of its publication, or of its notification to 
the applicant (or, in the absence thereof, of the day on which it first came to the 
applicant's attention). Furthermore, it has been ruled that failing publication or 
notification, it is for a party having knowledge of a decision concerning it to request the 

log A. Evans, op. cit., p. 303. 
109 Ibid, p. 304. 
110 C-213/87, op. cit., p. 1-221. 
111 C-84/94, United Kingdom v. Council of the European Communities ("Working time Directive'), 
[1996] ECR 1-5755 at 5814, para 69. 
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whole text thereof within a reasonable period, but that the period for bringing an action 
can begin to run only from the moment when the third party concerned acquired precise 
knowledge of the content of the decision in question and of the reasons of it adoption, in 
such a way as to enable it to exercise its right of action. 112 

In the case of ESF assistance, given that the usual method of communication 
between the Commission, the competent national authorities and the recipients of the 
assistance is mail correspondence, there have been cases where the starting date of the 
period during which a decision could be challenged was not easily established. Usually 
the Commission informs the national authorities of its decision and the reasons justifying 
it, and then the national authorities inform the beneficiaries. The information provided to 
the beneficiaries contains an abstract of the decisions and a general statement of the 
justifying reasons. The beneficiaries must request, as stated the whole text of the decision 
and the reasons within a reasonable period of time. This period of time starts when the 
beneficiaries first discover that the decision exists. It has been found that any direct or 
indirect reference to such a decision in a letter from the Commission to the beneficiaries 
constitutes a method of bringing the decision's existence to the beneficiaries" attention. 113 
It has also been found that 2 years is an unreasonably long period for the beneficiaries to 
wait before requesting the whole text of the decision. 114 The beneficiaries, however, may 
challenge the decision based only on the notification of its existence. Since the 
notification does not state either the date nor the content of the decision, the 
beneficiaries cannot be criticized for not providing in support of their application more 
extensive particulars about the decision. 115 Once the beneficiaries have requested the 
whole text of and reasons for a decision, the national authorities and Commission cannot 
merely send a brief summary. Only when the beneficiaries receive the full text and 
reasons, does the period in which the decision may be challenged commence. 116 A final 
issue concerns the aforementioned possibility of a dialogue between the Commission, the 
national authorities and the beneficiaries after the adoption of the decision. This 
112 C-236/86, Dillinger Hi1tteniverke AG v. Commission of the European Communities, 1988 [ECR] 
3761 at 3784 para 14; T-465/93, Consorzio Gruppo di Azione locale "Murgia Messapica" V. Commission of the European Communities, [ 1994] ECR 11-361 at 374 para 69. 113 T-151/95, op. cit., p. 11-1556,11-1557 paras 46-48. 114 T-468/93, Frinil-Frio Naval e Industrial M v. Commission of the European Communities, [1994] 
ECR H-33 at 11-45 paras 32-34. 115 C-157/90 op. cit., p. 1-3553 para 14. 116 Joined Cases T-432/93, T433/93, T-434/93, op. cit., p. 11-521 paras 50-51; C-143/95P, Commission 
of the European Communities v. Socurte-Sociedade de Curtumes a Sul do Tejo, Lda and Others, [1997] 
ECR I-1 at 1-2 1,1-22 para 3 1-3 2. 

203 



possibility has been excluded by the ECJ because if the Commission insists on its original 
decision and issues another one, after the dialogue, merely confirming the first decision, 
the beneficiaries would not be able to challenge the second decision since they did not 
challenge the first within the appropriate time limits. "' 

6.2. Actions for failure to act 
With special regard to the management of ESF resources, there are three main 

problems. First, there is the problem of reviewing omissions to adopt non-reviewable 
acts. The second problem concerns the locus standi of non-privileged applicants. The 
third issue concerns the procedural problems involved in bringing an action for failure to 
act. The relevant provisions are included in Art. 232(l) EC Treaty: 

"Should the European Parliament, the Council or the Commission, in 
infringement of this Treaty, fail to act, the Member States and the other institutions of the Community may bring an action before the Court of Justice to 
have the infringement established. " 
The main issues are the same as those analyzed above regarding actions against 

acts: What are reviewable omissions? Who may bring an action against an omission and 
on what grounds? What are the relevant time limits? Therefore reference will be made in 
this section only to the issues which require a different approach. 

With regard to reviewable omissions, it has been noted that because of the unity 
principle, failures to act within the scope of Art. 232(l) are failures to adopt only a 
reviewable act. 118 However the ECJ has allowed the Parliament to challenge the failure 
to adopt an act which was not reviewable. 119 Within the field of ESF, reviewable acts 
have been defined above. Given the complexity of the system of managing ESF funds, it 
would be very dangerous to allow anyone to challenge omissions to adopt non- 
reviewable acts. This could lead to confusion, since both the Commission and the 
national authorities are responsible for several acts regarding the Funds management. It 
is true that the omissions of national authorities can be challenged only before national 
courts. However the natural and legal persons involved in these cases, especially if not 

117 C-304/89, op. cit., p. 1-2313 para 24. 118 p. Craig-G. De Burca, op. cit., p. 491, J. Steiner, -L. Woods, op. cit., p. 482, P. J. G. Kapteyn, P. 
Verloren van Themaat, op. cit., p. 468. 
119 C-302/87, European Parliament iý Council of the European Communities ("Comitology'), [19881 
ECR 5615 at 5641 para 16. The act in question was the draft budget of the European Communities. 
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accustomed to such complex mechanisms, might not be able to determine who has 
competence to issue an act and whether he/she has failed to do so. This problem is 
highlighted in the case of projects implemented under operational programmes. 

As in Art. 230 natural and legal persons are non privileged applicants since they 
can only challenge failures to act in connection with measures addressed to them. They 
cannot challenge failures to adopt recommendations or opinions. The ECJ has ruled that 
it is possible for a non privileged applicant to challenge a failure regarding an act not 
addressed to him as long as this applicant is directly and individually concerned. 120 The 
test of direct and individual concern is the same as that for Art. 230 EC Treaty. 

A final, important, issue involves the procedural requirements concerning the 
judicial review of omissions. According to Art. 232(2) EC Treaty an omission only exists 
where an institution that has been called upon to act fails to do so within two months. In 
that case the omission can be challenged within two months of the expiry of the first 
two-month period. This procedural requirement has been used by the ECJ and the CH as 
a barrier, in order to prevent applicants challenging non existing Community decisions 
regarding the management of ESF assistance. More specifically it has been ruled that 
when the applicants cannot establish the material existence of a Commission decision, or 
when they challenge the act of a national authority before the ECJ (both actions would 
be inadmissible according to the analysis in the previous section), they cannot assume 
that their action is also an action for failure to act, because the "previous applicatioW' 
requirement and the time limits set in Aft. 232 have not been complied with. 12' The ECJ 
has also found that it is impossible to annul an act adopted after the two-month period 
within which it should have been adopted originally, precisely because of that delay in 
adoption. 122 If such an annulment were allowed then it would be impossible, at that stage 
(after the period of two months) to adopt any valid decision about the issue 
concerned. 123 The complexity of the procedures for managing ESF assistance at 
European and national level justifies delay in the adoption of acts about this issue and 
two months is not normally sufficient, especially when the act to be adopted involves 
detailed examination and analysis of the projects and the relevant financial provisions. 

120 C-107/91, Empresa Nacional de Urdnio SA (EMU) vý Commission of the European Communities, 
[1993] ECR 1-599 at 1-630 para 17. 121 C-130/91, op. cit, p. 1-73 paras 11-12; T-271/94, op. cit., p. 11-766 paras 53-55. 122 T-81/95, op. cit., p. 11-1261 para 67. 1231bid, p. 11-1261 para 67. 
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6.3. Enforcement Actions 
These actions, although indirectly connected with judicial review, may be 

activated within the framework of the management of ESF resources. Art. 226 EC 
Treaty provides for a procedure designed to ensure that all Member States fulfil their 
obligations under the Treaty: 

"If the Commission considers that a Member State has failed to fulfil an 
obligation under this Treaty, it shall deliver a reasoned opinion on the matter 
after giving the State concerned the opportunity to submit its observations. If the State concerned does not comply with the opinion within the period laid 
down by the Commission, the latter may bring the matter before the Court of Justice. "' 

This provision is regarded as central to the Commission's role as "guardian of the 
Treaties". It actually supplements Art. 211 EC Treaty according to which the 
Commission must ensure, inter alia, that the provisions of the Treaty and the measures 
taken by the institution pursuant thereto are applied. 124 

With regard to the management of ESF assistance, this provision has become 
increasingly important, given the decentralization of this management to national 
authorities of the Member States. The Commission monitors the management of this 
assistance by national authorities and aims to verify its legality, regularity and financial 
soundness. It may issue reasoned opinions concerning this management. 12' These 
opinions must contain a coherent statement of the reasons which led the Commission to 
believe that the State in question failed to fulfil its obligations under Community law. 126 
The national authorities must comply with them. If they do not, the Commission may 
bring an action before the ECJ. According to Art. 228, if this action is successful, the 
Member State must comply with the ECJ's judgement. If it does not the Commission 
may once more issue a reasoned opinion and if the State continues not to comply, the 
case may again be brought before the ECJ, which may impose a penalty payment on the 
State. 

124 J. Hanlon, European Community Law, Sweet & Max-well, 1998, p. 99. 125 The Commission has a discretion to " act under Art 169 12261 and it is not obliged to issue a reasoned 
opinion despite the wording of the Treaty. See C-247/87, Star Fruit Company SA v. Commission of the 
European Communities, [19891 ECR 291 at 301 para 11. Also the acts of the Commission under Art. 
169 [2261 have no legally binding effect. See C-48/65, A Ifons Latticke GmbH and Others v. Commission 
of the European Communities, [ 1966] ECR 19 at 27. 126 C-7/61, Commission of the European Communities v. Italy, [19611 ECR 317 at 327. 
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An interesting question arises when the Commission decides not to take action 
against a Member State under Art. 226 EC Treaty with regard to the management of 
structural assistance: does this also constitute a "silent decision" not to reduce or 
suspend Community financial assistance according to the relevant provisions of the 
Regulations on the Structural Funds? 127 The Court of First Instance found that these two 
procedures are independent and that not taking action under Art. 226 cannot 
automatically entail a decision not to reduce or suspend structural assistance. 128 Such a 
decision must be adopted by the Commission expressis verbis and the fact the 
Commission has not taken action under Art. 226 does not prevent it ftom doing so at any 
time. 129 This reasoning was also upheld by the ECJ which observed that reducing or 
suspending structural assistance does not depend on previous actions under Aft. 226, 
although such actions might be taken into account. 130 

Enforcement procedures may also be initiated by Member States against other 
Member States. This is provided for in Art. 227 EC Treaty, according to which the 
Member State must first bring the matter before the Commission, which shall deliver a 
reasoned opinion on the issue in question. After that opinion and if the Member States do 
not change their opinion the case may be brought before the ECJ. If the Commission 
does not deliver its reasoned opinion within three months the Member States may bring 
the case before the ECJ without it. 

With regard to the management of ESF assistance the provision of Art. 227 can 
be useful because most programmes financed by the ESF must have a transnational 
nature, involving authorities from numerous Member States. Therefore any problems 
arising between the cooperating Member States, during the implementation of such 
programmes, can be resolved using Art. 227. 

The Commission may initiate the Art. 226 procedure for a violation of any 
provision of Community law, primary or secondary. Given that the management of ESF 
assistance is regulated by Regulations and Decisions, this is important because the Treaty 
dispositions of the ESF now make direct reference to secondary Community legislation 

127 j. Scott, op. cit., p. 636. 128 T-461/93, An Taisce-The National Trustfor Ireland and WWF UK (World Wide Fundfor Mature) v. Commission of the European Connnunities, [ 19941 ECR 11-733 at 11-749, para 3 5. 129 Ibid, p. 11-749,11-750, paras 35-36. 130 C-325/94 P, An Taisce-The National Trustfor Ireland and WWF UK (World Wide Fundfor Nature) 
v. Commission of the European Communities, [ 19961 ECR 1-3727, at 1-3738, para 23. 
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and do not include detailed provisions on this issue (see Chapter 1). This is also true for 
Art. 227 procedures. 

Furthermore, any violation of Community law by local authorities of the Member 
States is regarded as an act of the State concerned, so the defendant in a possible Art. 
226 action before the ECJ would be the government of that State. 131 No action can be 
brought against the local authorities themselves. 132 This situation is quite satisfactory. 
Decentralization of management to the local authorities does not lead to decentralization 
of responsibility for this management, at least at Community level. This responsibility lies 
with the governments of the Member States. It is of course possible for these 
governments to bring actions before the national courts against the local authorities of 
these States for the violation of Community law. 

There was a relevant specific provision in the second Greek CSF, according to 
which the Commission could initiate Art. 226 proceedings if it considered that the Greek 
State had violated one of its obligations under Community law with regard to the CSF. 133 

6.4. Preliminary Rulings 
The primary function of the preliminary rulings delivered by the ECJ according to 

Art. 234 is to contribute to the development of Community law by providing a 
mechanism for analyzing important concepts and issues such as the concept of direct 
effect or the issue of the relationship between the national and Community legal 
systems. 134 

Nevertheless, Art. 234 is also used as a supplementary mechanism for reviewing 
the legality of Community measures. The ECJ has jurisdiction to examine the validity of 
acts of Community institutions within the framework of the Preliminary Rulings 
procedure. This is regarded as an alternative to the direct actions procedure of Art. 230. 
The reasons for this include: a) the short period of two months within which a direct 
action can be brought, b) the fact that non priviledged applicants do not develop any 

131 C-95/97, op. cit., p. 1-1792 para 7. 132 E. Besila Vika-D. Papagiannis, op. cit., p. 97. 133 European Commission, Greece-Coniniunity Support Framework for the development and structural 
adjustment of the regions whose development is lagging behind (Objective 1) 1994-1999, COM(94) 
17169 13 July 1994, p. 145. 134 For further details see P. Craig-G. De Burca, op. cit., p. 406-452, J. Steiner. -L. Woods, op. cit., p. 414-440, W. Cairns, op. cit., P. 125-134, PIG. Kapteyn, P. Verloren van Themaat, op. cit., p. 499-525, 
I Hanlon, op. cit., 124-137. 
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interest in the review of Community action until this affects their activities, which might 
happen a long time after the adoption of the act in question and c) the possible lack of 
locus standi. "' It has been argued, however, that there are several reasons why the Art. 
234 procedure is less satisfactory than the Art. 230 procedure in order to review 
Community acts. 136 First, the national courts have no experience in the subject. Secondly, 
the Council and Commission cannot participate in the proceedings under Art. 234. 
Thirdly, the ECJ's analysis of the issue and its ruling is limited by the questions asked by 
the national courts, so the ECJ cannot study the problems in depth. Fourthly, there are 
extra delays and costs in proceedings before a national court, especially if an Art. 234 
reference is involved. The final argument is that the national courts cannot review the 
legality of Community acts and declare them invalid. 137 However, the details of the 
relevant debate are beyond the scope of this thesis. 138 

Community acts concerning the management of ESF assistance are not always 
communicated immediately to the persons concerned. The result is that when they learn 
about these acts, they cannot challenge them before the Community courts. The solution 
to this problem, as indicated by the CF1 itself, is Art. 234: 139 The applicants will 
challenge (before the national courts) the acts of national authorities, based on the 
Community act(s) in question. The national courts may refer to the ECJ a question 
concerning the validity of these Community acts, under Art. 234. Thus the acts in 
question will be reviewed eventually. The drawback of this mechanism, however, is that 
national courts are not always obliged to make a preliminary reference to the ECJ. If they 
do not, the Community act in question may never be reviewed by the ECJ. 

6.5. Actions for damages 
It is potentially very useful for the final beneficiaries to be able to bring such 

actions against the Commission within the framework of the management of ESF 
resources. It provides an opportunity to claim money, which the Commission, 
unlawfully, may have not paid. The relevant disposition is Art. 288 EC Treaty according 
to which 
"5 C. Harding, The Impact of Article 177 of the EEC Treaty on the Review of Commw[lity Action, 
(1981) 1 YBEL 93-113 at 96. 
"' Opinion of Advocate Genera, I Jacobs in C-358/89, op. cit., p. 1-2524,1-2525, paras 71-74. 137 See C-314/85, Foto Frost v. Hauptzollamt Lilbeck-Ost, [1987] ECR 4199 at 4230-4232 paras 14-20. 138 For more details and an analysis of the relevant case law, see A. Arnull, op. cit., p. 41-44. 
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"The contractual liabilio) of the Community shall be governed by the law 
applicable to the contract in question. In the case of non-contractual liability, the Community shall, in accordance with 
the generalprinciples common to the laws of the Member States, make good any damage caused by its institutions or by its servants in the performance of their 
duties. Joil 

With regard to ESF assistance, there are no contracts between the Commission and the 
national authorities on the management of this assistance. Everything is regulated by 
Commission decisions. The relevant contracts between the national authorities and the 
final recipients are governed by national law. Community legislation on public 
procurement is also applicable. Actions based on these contracts will be examined in the 
following Chapter. 

From the above remarks, it is concluded that the actions for damages, within the 
framework of the management of ESF assistance, focus on the Community's non- 
contractual liability. The reviewable acts in such a case -can be legislative or 
administrative. The legislative acts include the Regulations on the Structural Funds and 
the relevant implementing Decisions. So far no action has been brought against these 
legislative instruments. The reviewable administrative acts which may give rise to action 
for damages are the Commission decisions adopted within the framework of the 
implementation of the various programmes financed by the Structural FundS. 140 Such 
decisions usually refer to the approval of financial assistance or to the withdrawal, 
reduction or suspen sion of the assistance initially granted. In order for such a decision to 
incur liability for the Community under Art. 288(2), the ECJ has established certain 
criteria: the conduct of the relevant Community institution (in this case the Commission) 
must be illegal, the applicant must have suffered some damage and this damage must be 
caused directly by the illegal conduct of the institutions. 141 Usually the damage is an 
economic loss (loss actually incurred plus any loss of earnings) 142 but it may include 

139 T-271/94, op. cit., p. 11-766 para 53. 
140 Administrative acts, which can lead to an action for damages, are defined in general as "acts by 
which the administration applies general rules in individual cases or otherwise exercises its powers in an individual inanner". See M. van der Woude, Liability for administrative acts under Art 215(2) in T. 
Heukels and A. McDonnell (eds), The Action for Damages in Community Law, Kluwer Law 
International, 1997, p. 112. 
141 C-200/89, op. cit., p. 1-3695 para 30. 
142 Joined Cases C-5/66, C-6/66, C-7/66 and C-13/66 to 24/66, Firm E. Kanipffineyer and Others v. Commission of the European Communities, 119671 ECR 245 at 266. 
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immaterial IOSS. 143 The illegality or fault of the relevant Community institution usually 
consists of the breach of a duty owed to the applicant under Community law. 144 Finally, 
the causal link between the damage and the conduct of the institution in question has to 
be direct and well established. 14' These elements are very important in an action for 
damages against the Commission, within the framework of the management of ESF 
assistance. So far, however, such actions have been rare. 

A final point concerning these actions for damages, especially with regard to 
disputes about the management of ESF assistance, is that the applicants often confuse 
such actions with actions for annulment. When they bring an action for annulment, they 
include a request for the Court to order the Commission to pay amounts equivalent to 
the damage they have suffered, these amounts usually being the remaining sums of ESF 
assistance. The ECJ has ruled repeatedly that itself and the CFI, when reviewing the 
legality of an act under Art. 230, may only annul the contested act and cannot order the 
pay ment of damages. 14' The Commission would have to pay the requested amounts 
according to Art. 233 EC Treaty which obliges the institutions to comply with the 
judgement of the Community courts. However, if the applicant's claim were based on 
Art. 288, the ECJ and CFI would have jurisdiction to order the Comn-lission to pay 
compensation for the damages caused by its illegal acts. 

6.6. Judicial Review of Financial Control 
As analyzed above, the financial control at Community level of the management 

of ESF resources given to Greece has four levels. All the proceedings of that control 
involve the adoption of certain acts by the controlling authorities. In order to be 
reviewed judicially, these acts must have legally binding effects. In the case of financial 
control at Community level such acts are more or less non-existent. As seen in Chapters 
3 and 4. acts issued by authorities like the Financial Controller of the Commission, the 
ECA and the Budgetary Control Committee of the Parliament are usually reports 
presenting the findings of financial controls performed by these bodies, which do not 
have legally binding effects. Of course they may cause the adoption of other legally 
143 W. Caims, op. cit., p. 121. 
144 C-145/83, Stanley George Adanis vý Commission of the European Communities, [19851 ECR 3539 at 3590 para 44. 145 W. Caims, op. cit., P. 122. 
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binding acts based upon their findings e. g. the Commission may reduce, withdraw or 
suspend ESF assistance based on an audit report by its Financial Controller. In such a 
case however the report is not the reviewable act. 

It is interesting, however, to consider whether there could be any other institution 
competent to judicially review acts adopted according to audit reports, a body more 
specialized than the ECJ or the CFI in issues of financial control. This institution would 
also be competent to review financial control acts if these were reviewable. 

The idea of having a "Court of Budgetary Discipline" in the European Union was 
suggested for the first time by the European Parliament. 14' There have been several 

f; lloWS: 148 
simflar suggestions since then, which can be summarised as 0 

One suggestion was that to give jurisdiction to impose sanctions at judicial level 
in cases of financial mismanagement either to a new Court of Budgetary Discipline or to 
the ECJ. The first option would require a drastic amendment of the Treaties regarding 
the competences of the European institutions, the membership of this new body etc. The 
second option would require a substantive amendment of the competences and operating 
procedures of the ECJ. It is not possible for the Court, given its current structure and 
operating rules, to start investigating such actions on its own initiative. 149 

Another suggestion was to give jurisdiction to impose sanctions at administrative 
level either to the ECA or to the European institution to which the employee in question 
belongs. The first option would permit the ECA to impose administrative/disciplinary 
sanctions, which would be possible since the ECA would have at its disposal all the 
necessary information. The second option could have the advantage that the institution in 
question would be able to precisely identify the violation and would be assisted in its 
work by the ECA. 

It is submitted that the most satisfactory solution is to increase the ECA's 
authority. This institution is responsible for external audit in the European Union. Its 
nature is not clear: Is it administrative or judicial? There is no provision in the Treaties 
concerning the nature of any of the European institutions. This nature is determined 
either by an equating the European institutions with apparently similar national 
146 C_199/91' op. cit., p. 1-2693 para, 17; T-468/93, op. cit., p. 11-46; Joined Cases T432/93, T-433/93, 
T434/93, op. cit., p. 11-522 para 54. 147 European Parliament, Doc A4-0102/95-Bourianges. 148 N. A. Milionis, The European Court of Auditors, AN Sakkoulas Publishers, 1998, pp. 68-72. 
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institutions, or by interpretating the Treaties' dispositions concerning these institutions. 
The first method has been characterized as "deeply misconceived". 15' The Community 
order has a unique, "md geneils" nature and its features have their own function. 151 So, 
any attempt to try to understand a Community institution, using the model of a national 
institution might be misleading. However, this does not mean that such an assessment 
must be completely excluded. After all, when the representatives of the Member States 
established the various institutions, they used as models, at least at a very basic level, the 
respective national institutions of their countries. 

Given that in some Members States (Italy, Greece, Portugal) the state's audit is 
performed by lawyers, others (United Kingdom, Ireland) employ accountants, it has been 
difficult to compare the ECA to the national audit institutions of the Member States. 112 

The ECA is generally considered to have a rather misleading name. 153 It is 

believed not to have the traditional powers of a Court meaning it cannot declare the law 
and pronounce judgments. 154 Its tasks have been called ' "supervisory" and it is not 
considered to have a judicial role. "' It has been suggested that the ECA's functions are 
more admýinistrative than judicial in nature. 156 According to another opinion, the ECA 
cannot impose any legal or administrative sanctions upon audited bodies or 
individuals. 157 This clearly shows that the auditing activities of the ECA are considered to 
lack any judicial nature and that the institution is not judicial. 118 The ECA itself has 
admitted that it has no judicial powers and that its pronouncements have no "res 
judicata"' value. 159 The Court has no jurisdiction even to enforce its controls or to 
investigate suspicions of irregularity arising from its examination. 160 It cannot invoke 
legal sanctions against national officials who obstruct its work. '61 It is however 

149 The ECJ had sich competence from 1968 to 1973. See Art. 50 of Financial Regulation applicable to 
the general budget of the European Cornmu iii ties of 30 July 1968, OJ 1968, L 199/1. The Financial 
Regulation of 25 April 1973 (OJ 1973, L 116/1) abolished it. 150 A. Dashwood, op. cit., p. 127. 151 Ibid, p. 127 152 Sir N. Price, op. cit., p. 240. 153 1. Harden, F. White, K. Donnelly, op. cit., p. 60 1. 154 Ibid, p. 602 & D. Strasser, The Finances ...... op. cit., 270. 155 j. Shaw, op. cit., p. 132. 
156 A. Charlesworth, H. Cullen, European Community Law, Pitman Publishing, 1994, p. 32. 157 T. M. James, op. cit., p. 478. 
158 P. N. Stagkos, E. R. Salipekidou, op. cit., p. 112. 
159 European Court of Auditors, Auditing the finances ...... op. cit., p. 30. 160 KI. -D. Borchardt, The ABC or Community Law, Office for Official Publications of the European 
Communities, 1994, p. 30. 
161 1. Harden, F. White, K. Donnelly. op. cit., p. 626. One of the most characteristic examples was the 
examination of whether the VAT own resources were collected in 1985 and 1986. Several Member 
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noteworthy that under the Parliament's 1973 proposal, for a new audit institution, this 
would be able to take disciplinary action regarding infringements of financial regulations 
by Conunission's officials. 162 This suggestion has clearly not been followed up. 

From the Treaties' dispositions concerning the ECA it is noteworthy that the 
qualifications required by members of the ECA resemble those required by members of 
the ECJ. 163 These are independence and suitability for office. Also, the Privileges and the 
immunities of the Judges of the ECJ apply to the members of the ECA. It is therefore 
clear that the Member States wish for the members of the Union's audit institution to be 
as impartial and independent as the judges of the ECJ. 

With regard to the ECA's methods and competences, these have been adjusted to 
the auditing nature of the tasks and the quantity of the audit required, in order to 
examine the finances of the European Union, as accurately as possible. The fact that the 
audited institutions, organizations, bodies and individuals have the right to reply to the 
ECA's remarks and findings, explaining their point of view, must not be overlooked. 
This "contradictory procedure" guarantees that the auditee will be heard by the ECA. 
This procedural framework strongly resembles the proceedings of a court of law. Of 
course the ECA is not equivalent to the ECJ, since, as noted, it does not deliver any kind 
ofjudgments and has no competence to interpret Community law as a judicial institution. 
Even the Financial Regulation, the context of which is exactly within the ECA's 
competence, is not interpreted originally by the ECA but by the ECJ, according to the 
procedure of preliminary rulings described in Art. 234 EC Treaty. 

Taking into account all the similarities and differences between the ECA and the 
ECJ, as described in the Treaties, it can be said that the audit institution of the European 
Union is neither judicial nor administrative. The President of the ECA said in January 
1989, during a public hearing organized by the Commission: 

"The Court .... is not an administrative or a legislative body...., it does not play the 
role of the public prosecutor... " 164 

States refused to accept the examinations planned by the ECA (reviewing statistical data, examining documentation, carrying out conipliance tests). The Court could only point this out in its Annual Reports 
and inform the discharge authorities that it had been unable to fiffil its responsibilities regarding the 
VAT own resources. It could do nothing more and the situation has remained unchanged so far. Annual 
Report of the Court of Auditors for the Financial Year 1995, OJ 1986, C 321/32 & Annual Report of the Court of Auditors for the Financial Year 1986, OJ 1987, C 336/39. 162 H. Aigner, op. cit., p. 27. 163 Art. 223 EC Treaty. 164 D. Strasser, The Finances ...... op. cit., p. 297. 
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The ECA is simply seen as tile institution competent for external audit, without any 
further clarification of its role or position in the institutional framework of the European 
Union. This is why, so far, its only real strength is the influence or moral effect it can 
bring to bear upon the Union's financial management. 16' Nevertheless, the fact that the 
ECA cannot directly impose sanctions does not mean that its observations are not taken 
into account by other institutions, national or European. 166 It has been noted that 
financial management authorities, European or national, very often voluntarily take the 
necessary corrective actions when the ECA submits its observations (either by drafts or 
in its official reports) concerning their management. 167 

This is however the "Achilles' heel" of this system of audit. The whole idea of an 
effective audit in the European Union seems to be based on the "good will" of the 
various institutions and organizations managing its finances. That conception is 
nevertheless completely incompatible with the need for an effective audit within the 
Union. If the auditor cannot impose the measures required by sound financial 
management upon the auditees, the whole system is by definition defective. Naturally, 
the Court is not going to dictate the policies to be followed (a political task) but it can 
and should prescribe, from a financial and legal point of view, sound ways to achieve the 
goals set. 

One way has been to granting the Court the right to take action before the ECJ in 
order to protect its prerogatives (audit rights) vis a vis the other European institutions 
and the Member States. This solution was divided into two proposals (one concerning 
the institutions and one concerning the Member States) discussed at the 
intergovernmental Conference of May 1997 in Brussels. It had already been pointed out 
that the Court should be able to take legal action against any other institution's 
behaviour, which hindered its ability to audit the accounts. "' So the relevant proposal 
was brought forward by the Dutch Presidency, which observed that the ECA, although a 
European institution, could not bring an action before the ECJ in order to protect its 
prerogatives. An amendment of Art. 230(3) was deemed necessary in order to add the 
ECA to the institutions mentioned therein. This proposal has been accepted and the 
necessary amendments to the Treaties have been made. The second proposal, introduced 

165 T. M. James, op. cit., p. 478. 166 European Court of Auditors, op. cit., p. 30. 167 lbid, p. 30. 168 D. O'Keeffe, op. cit., p. 192. 
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by the UK delegation, included an amendment of Art. 226 (see above). From this 
disposition it is clear that in order to protect the ECA's prerogatives, an appeal must be 
brought before the ECJ by the Commission. The proposal's aim was to make the ECA 
responsible for the protection of its own prerogatives by giving it the right to bring an 
action before the ECJ. This proposal was substantially connected with the provisions of 
Art. 248(3) concerning the cooperation between the ECA and the Member States during 
audit (on the spot audits, forwarding of necessary documentation, participation of 
national audit institutions in the audit procedure). It had however been rejected by the 
delegations of the southern countries of the Union and was therefore not adopted. 

But even the right to take action before the ECJ is not the best way to make the 
ECA as effective as possible in the European Union. It is suggested that the ECA should 
be granted judicial authority, like the respective institutions in Italy, Greece, France, 
Belgium, Luxembourg, Spain and Portugal. Its jurisdiction should include all those issues 
that a Court of Budgetary Discipline would cover: 169As far as persons are concerned 
(ratione personae), the ECA's jurisdiction should cover Community authorizing officers, 
Community accounting officers, Community financial controllers, as well as all 
beneficiaries. As for the substance (ratione materiae), the ECA's jurisdiction should 
cover the refund of all sums wrongfully paid and the imposition of fines. The ECA might 
also have jurisdiction in cases involving fraud against the European Union, but only with 
regard to the financial aspect (refund of the resources misused) and not the criminal 
aspect. Also a preliminary rulings procedure, similar to that of Art 234 EC Treaty, might 
be introduced. Whenever a national court adjudicates a case regarding the financial 
aspects of the financial control of tile management of Community resources, it could 
make a preliminary reference to the ECA, under conditions similar to those of Art. 234. 
Naturally, the preliminary rulings of tile ECA would be limited to issues concerning its 
jurisdiction. 

Of course, there will be a problem concerning the ECA's staff involved in this 
judicial procedure. The audit is conducted by ECA employees, who will most probably 
be party to the dispute. Therefore, it will be difficult for the members of the ECA to 
judge this dispute impartially, since the ECA's staff performs the audit under their 
guidance. The solution to that problem could be a complete restructuring of the Court. 

169 N. A. Milionis, op. cit, p. 71-72. 
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The restructuring of the Union's institutions should not be regarded as a "sacred 
cow" or a "taboo issue". These institutions exist in order to create and implement the 
policies of the European Union. Therefore, their organization and structure must 
correspond to the conditions and requirements of the political, economic and legal 
environment in which they operate. With regard to the ECA, the economic, political and 
legal parameters which existed at the time of its establishment have changed. The 
European Communities are now part of the European Union, wwch has developed 
several new and complex policies, some of them regarding employment. The means to 
implement these policies have also changed. The ESF, for instance, has become a very 
important instrument for implementing structural policies and its structure and operation 
have been revised repeatedly. The resources that finance the operations of the Union 
have increased significantly. The finances of the Union developed from rather modest 
beginnings into being able to support an amalgam of different policies involving 
appropriations that were unthinkable twenty years ago. The financial instruments 
available to the Union expanded gradually leading to the "Europeanisatiow' of public 
policy 170 in all Member States, since these all include in their budgetary calculations the 
resources given to them by the Union. In addition, there are non-member states, which 
nevertheless receive financial assistance provided through the Union's budget. The 
transactions involved in all these proceedings must be controlled by the ECA. The ECA 
however was designed to operate in conditions involving far fewer transactions taking 
place in much less complicated schemes. The restructuring suggested here will enable the 
ECA to perform its tasks much more effectively and in the best interest of the European 
Union. 

The ECA will be divided in two sections: a judicial section and an auditing 
section. The members of the ECA will be the "judges" and they would not get involved 
in the daily auditing procedures. The staff of the auditing section will perform these 
audits. This section will be supervised and coordinated by a new ECA official. In most of 
the Member States whose supreme audit institution is judicial, there is such an official. 171 
The main duty of this new ECA official will be to represent the European Union's 
"' B. Laffan, The Finances of the European Union, MacMillan Press, 1997, p. 2. 171 In France this official is the Procureur Gdii6ral, in Italy, Portugal, and Spain the Attorney General, 
and in Greece he is called Commissioner General of the State. The duties of these officials are more or less identical: to serve the public interest by bringing actions against those who caused financial loss to 
the State and to express their opinion during the trial. In Belgium and Luxembourg, however, despite 
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general interest, according to Art. 246(4) EC Treaty. As soon as the staff of the ECA (or 
any other Community auditing body) produce a report, it would be sent to this official, 
who, based on its findings and recommendations, would decide whether to bring an 
action before the ECA's judicial section. Such actions would be against those causing, 
deliberately or by negligence, financial losses to the Union (these could be Community 
Authorities, national, regional and local authorities, or any natural and legal person in 
receipt of financial assistance from the Union). He/She would also provide reasoned 
submissions in order to assist the ECA in reaching a decision. He/She would also 
cooperate with the other mechanisms of financial control in the Union, especially the 
Financial Controller of the Commission and the Anti Fraud Office. Of course, given the 
immense number of cases that must be examined, this official should have several 
assistants (at least ten). 

Furthermore, the ECA will continue to produce its reports and opinions. These 
will be produced by the members of tile ECA Cjudges") as well as members of staff. It is 
not uncommon for a judicial body in the European Union to issue opinions. The ECJ has 
such competence under Art. 300(6) EC Treaty and Articles 107-109 of its Rules of 
Procedure. 

So. the ECA, under these circumstances can operate as a judicial institution, 
having all the guarantees of impartiality and independence necessary for this task. 

An argument to support the idea of granting the ECA judicial authority may be 
based on Art. 230(l) and 232(l) EC Treaty. According to these dispositions, acts (or 
failures to act) of the ECA regarding audit activities are not subject to review by the 
ECJ. For some, this is an indication that the ECA has no decision-making or legislative 
powers such as the institutions mentioned in these dispositions. 172 But as mentioned 
above, even the Court does not consider itself to be a legislative body. Its acts, 
concerning audit, are legally binding since according to Articles Art. 246 and 248(2) the 
ECA carries out the audit and determines whether a transaction is legal, regular and 
within the framework of the sound financial management principles. So, in the European 
Union's legal order the characterization of a transaction by the ECA as legal and regular 
etc, is binding on the other institutions and the Member States. Otherwise the Statement 
of Assurance of Art. 248(2), regarding the reliability of the accounts and the legality and 

the existence of a judicial audit institution. there is no such officer. For more details see National Audit 
Office, State Audit in the European Union. London 1996, pp. 20,61,90,121-122,132,158,168,172. 172 D. O'Keeffe, op. cit., p. 191-192. 

218 



regularity of the underlying transactions, would be meaningless. Also, the ECJ's case-law 
provides another argument on this point. The ECJ has accepted the ECA's power to 
examine the legality of expenditure with reference to the budget and the secondary 
legislation on which the expenditure is based, while the ECJ is reviewing the legality of 
this secondary legislation. 173 There is therefore a clear distinction between the ECA's and 
the ECFs object of review. So, since the ECA's acts are not subject to judicial review by 
the ECJ, but they form a parallel review of certain other acts (transactions), it could be 
possible to accept the upgrading of the ECA to a judicial level. Considering the 
importance of the ECA's acts to the function of the European Union, such an upgrading 
would reinforce the Union's audit system by providing it with a judicial institution. 

Such a proposal, however, demands two very important conditions in order to be 
realized. First, it is necessary to increase the number of staff (auditors). Only with more 
personnel will the ECA be able to meet the requirements of such a judicial function. 
Second, in order to have a new judicial institution in the European Union, the European 
integration must reach a very advanced level. The idea of having a financial court in the 
Union can be practically realized only under conditions of financial harmonization of the 
Member States, namely the establishment of a common financial management system, 
especially with regard to resources given by the Union to the Member States. 174 
Otherwise, such an institution will not be successful as a judicial audit institution. The 
ECA is correctly assumed to be a "specialized court". 175 In order to grant it judicial 
authority the Member States must be determined to accept the jurisdiction of a "supra- 
national" court to audit their management with regard to the Union's resources. Their 
reactions to the aforementioned proposals regarding the ECA during the last 
Intergovernmental Conference indicate the lack of this determination. 

173 C-294/83, Parti ecologiste "Les Verls" v European Parlianient, [19861 ECR 1339 at 1367 para 28. 174 Such a system might also substantively assist the promotion of social cohesion and integration in the 
European Union. See F. Abraham, Economic federalism and European Union, in J. Pacolet (ed. ), Social 
Protection and the European Economic and Monetary Union, Avebury Publications, 1996, pp. 89-108 & 
W. Moesen, Fiscal federalism and the EMIJ, in J. Pacolet (ed. ), Social Protection and the European 
Economic and Monetary Union, Avebury Publications, 1996, pp. 159-169. 175 A. Charlesworth, H. Cullen, op. cit., p. 32. 
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Chapter Seven: Judicial Review at National Level of the Financial 
Management of resources of the European Social Fund in Greece 

As mentioned in Chapter 5, tile Greek Court of Audit is competent to review the 
financial management of the resources of the Greek State, including those given by the 
European Union. 

The judicial review of the financial management of all the resources available to 
the Greek State has two aspects. The first involves the control of the actions of the 
Authorizing and Accounting Officers and the reporting activities before the Greek 
Parliament while the second involves the adjudication of disputes regarding either the 
financial management itself or the control thereof. ' Since the financial control and the 
adjudication are both performed by the Greek Court of Audit, there is an academic 
dispute concerning its institutional nature. 

7.1. The institutional nature of the Greek Court of Audit 

According to the most commonly accepted opinion, derived from Greek 
administrative law, the Greek Court of Audit has a dual institutional nature: it is an 
administrative and judicial bod Y. 2 Tile case law of the Supreme Special CoUrt3 seems to 
accept thi S. 4 The opinion is based upon Art. 98(2) of the Greek Constitution, according 
to which the provisions of Art 93 paras 2 and 3 of the Greek Constitution (regarding the 
publicity of the sitting of courts and the reasoning of judgements) are not applicable in 
the auditing competences of the Court of Audit. 5 Therefore, since the auditing acts of the 
Greek Court of Audit (see Chapter 5), do not fulfil the above mentioned conditions of 

1 K. Rizos, Audit of Public Expenditure and Accounts by the Court of Audit, National Press Office, 
1999, p. 7. 2 A. G. Raikos, Constitutional Law-Vol. 111, A. N. Sakkoulas Publications, 1991, p. 94, E. 
Spiliotopoulos, op. cit., p. 278 and 555, M. Stasinopoulos, Lessons of Public Finance Law, Athens 1966, 
p. 15, M. Stasinipoulos, Lessons of Administrative Law, Athens 1957, p. 207, N. Themelis, The Court 
of Audit-150 years since its establishment, National Press Office, 1983, p. 59-60, D. Korsos, Public 
Finance Law-Vol 1. A. N. Sakkoulas Publications, 1980, p. 42, N. Brontakis, op. cit., p. 41 and 122, P. 
Dagtoglou, Administrative Procedural Law. A. N. Sakkoulas Publications, 1994, p. 205-206. 1 According to Art. 100 of the Greek Constitution, a Supreme Special Court is established. It has 
jurisdiction, inter alia, to settle conflicts and controversies regarding the judgements of courts, the 
constitutionality and interpretation of laws and rules of international law etc. Supreme Special Court 16/1979 (not published), Supreme Special Court 35/1995 (not published). G. Daskalakis, The institutional naturc of the Court of Audit, Efimeris Ellinikis kai Allodapis 
Nomologias, 1944, p. 122. 
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publicity and reasoning, they are regarded as administrative acts. Consequently, since In 

the Greek Court of Audit adopts administrative acts along with its judgements, it is both 
an administrative and ajudicial institution. 

However, according to another opinion, derived from Greek public finance law, 
the Court of Audit is purely judicial. 7 This opinion is based on Art. 98(3) of the Greek 
Constitution according to which all tile acts, auditing and judicial, of the Court of Audit 
are not subject to the judicial review of the Council of State, unlike those of all other 
administrative institutions. Consequently the Court of Audit cannot be an administrative 
institution. It has been observed that its auditing competences are of a judicial nature. ' 
The procedural differentiation established in Art. 98(2) of the Constitution is justified by 
the particular nature of the auditing procedure and the object of control, which is the 
financial management of resources. 9 Tile Court of Audit adopts acts, during the financial 
control, according to a specific procedure, in which the inquisitorial system is preferred 
over the adversarial system, because these acts serve a specific purpose: the 
establishment of the regularity and legality of the audited transactions. 10 The case law of Z 
the Council of State seems to accept that the Court of Audit is only a judicial institution, 
based on the fact that the constitutional provisions on the Court of Audit are included in 
the Constitution's Chapter on the Judiciary, giving this Court all the guarantees suitable 
for a judicial institution. " However tile Council of State distinguishes between the 
judicial and auditing competences of the Court of Audit by characterizing the auditing 
competences as administrative. 12 

The case law of the Court of Audit itself does not question its judicial nature, 
however there are controversies regarding the nature of its acts. More specifically, when 
the Court of Audit resolves a dispute regarding the approval of a payment order it adopts 
acts which have sometimes been considered administrative 13 and sometimes judicial. 14 

6 M. Stasinopoulos, Lessons of Public Finance Law. Athens 1966, p. 17. 7 L. Theoharopoulos, The judicial nature or the Greek Court of Audit, in Minutes of the Conference 
"Historical Development of the institution of the Court of Audit in Greece and France", National Press 
Office, 1993, p. 125 at 126-130. 
8 K. Rizos, Legal nature of the acts of the Greek Court of Audit, in Minutes of the Conference 
"Historical Development of the institution of the Court of Audit in Greece and France", National Press 
Office, 1993, p. 145 at 148-149. 
9 L. Theoharopoulos, op. cit., p. 129. 
10 K. Rizos, Legal nature ..... op. cit., p. 148. " Council of State 2909/1986 (not published). 12 Ibid. 13 Court of Audit 195/1993 (not published). 14 Court of Audit 139/1996 (not published). 
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The core of this problem concerning the Court's institutional nature is mainly 
political. The Court of Audit must be independent, regardless of its status, in order to 
deliver reliable auditing results. 15 However, accepting that the Court of Audit is an 
administrative body would place this auditing body under the auditee, which is the Greek 
Government and the Greek Public Administration. This would be unreasonable and 
would severely limit the effectiveness of the audit. 16 The Greek Court of Audit is not 
affiliated to the Parliament, like its counterparts in the Anglo-Saxon countries (United 
Kingdom, United States of America etc), because in the Greek parliamentary system 
partisanship is so strong that it is difficult to distinguish between parliamentary and 
governmental authority. 17 Therefore any institutional affiliation to the Parliament would 
weaken its independence. Its auditing acts include a verifying procedure regarding the 
legality of a transaction as well as tile imposing of sanctions such as the disapproval of a 
payment order or the imputation of missing sums. Sanctions are imposed under'certain 
procedural guarantees similar to those under which a judgement is delivered: the 
sanctions are imposed by a judicial body, the auditee has a right to be heard, and the 
actual persons who performed tile audit may not impose the sanctions. "' These acts, 
although not judgements, cannot be characterized as administrative. They can be 
characterized as quasijudicial acts. So tile Greek Court of Audit is ajudicial institution 
delivering judgements and adopting auditing acts of a judicial nature. 

7.2. Jurisdiction of the Greek Court of Audit 
According to Art. 980) of tile Greek Constitution the Court of Audit has 

jurisdiction to provide legal remedies in disputes concerning the audit of accounts in 
general. It also hasjurisdiction in cases concerning the liability of civil servants and local 
government, for any loss suffered by the State or local government organizations and 
legal persons governed by public law, through malicious intent or negligence. 

This provision has enabled tile Court of Audit to rule on significant aspects 
related to the audit of accounts. It has ruled that Art. 98(l) of the Constitution directly 
establishes its jurisdiction to grant legal remedies in disputes concerning this audit in ZD 

15 1. Sarmas, op. cit., p. 33. 
16 lbid, p. 33. 
17 lbid, p. 34. 18 lbid, P. 35 note 2. 
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general. Thus the Court may proceed to examine such cases even if there is no other 
legislative act confirming its jurisdiction over such disputes. '9 

It has also been ruled that tile concept "audit of accounts" in the Constitution 
must be interpreted broadly. 20 Therefore relevant terms such as public financial 
management, accounting officer, public deficit, and imputation for the loss of public 
money can be used to establish tile concept of audit of accounts in each case. 21 An 
account is regarded as not only the account presented by the competent accounting 
officer, but also any presentation of revenue and expenditure relating to public financial 

22 
management. The audit of accounts is not only that performed by the competent body 
according to a specific procedure, but any act of a public authority performed in order to 
verify the legality and regularity of financial management. 23 Consequently any disputes 
arising from such acts fall within the jurisdiction of the Court of Audit. 

Another point resolved by the case law of the Court of Audit involves the 
financial management of public resources by legal persons governed by private law. The 
provisions of Art. 98(l) of the Constitution refer to legal persons governed by public 
law. It is common practice for all Greek governments to establish legal persons governed 
by private law and to grant them authority to manage public resources, thus avoiding the 
audit performed by the Greek Court of Audit. This method is used especially with regard 
to the resources given to Greece by tile European Union. The Court of Audit in a 
memorable judgement in 1995 24 adopted a reasoning which expanded its auditing and 
judicial authority over legal persons governed by private law which manage public 
resources. It ruled that tile management of public money is controlled according to the 
Constitution by ajudicial body. "Public money" does not only include resources managed 
by public authorities or legal persons governed by public law. It also includes resources 
managed by legal persons governed by private law, as ordered by the State, and financed 
by the State's budget in order to fulfil a public objective. 25 Also, according to this 
reasoning, the term "Accounting Officer" refers to all persons who manage public money 
or public materials, regardless of whether they are employed by public or private law 

19 Court of Audit, 1566/1987, iii I. Sarmas op. cit., p. 172-174 at 173. 
20 Court of Audit, 2146/1995, in 1. S, 11-111,, Is, 01). cit.. p. 187-201 at 189-190. 
21 lbid, p. 189-190. 22 Ibid, p. 190. 23 lbid, p. 190. 
24 Court of Audit, 1039/1995, in 1. SIrlll., Is, 01). cit., p. 175-186. 
25 lbid, p. 176. 
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bodies. 26 These persons, as Accounting Officers, must submit accounts according to the 
Public Accounting Code and tile P. D. 774/1980. The audit of these accounts and any 
disputes regarding this audit fall within the jurisdiction of the Court of Audit. 27 

Consequently the Court of Audit may control transactions performed by legal persons 
governed by private law, as long as these transactions involve public resources. 

This development in tile Court of Audit's case law, however, has not prevented 
the Greek government from establishing legal persons governed by private law in order I=) 

to manage Community resources given to Greece. The fact that the Court of Audit can 
control the management of these legal persons safeguards the lawfulness and soundness 
of the financial management of these resources . 2' This reasoning, however, has a flaw. It 
covers only ex post financial control (based on submitted accounts). Consequently, 
during ex ante and ongoing financial control the auditors of the Court of Audit approve 
the relevant warrants for payment. They claim that, since the money will be managed by 
a legal person governed by private law, they cannot control the legitimacy of the warrant 
and they must simply approve it. Tllere have nevertheless been exceptions. 29The solution 
could be provided by the case law of tile ECJ, which has ruled that no distinction should 
be drawn between cases wilere aid is granted directly by the State and cases where aid is 1: 0 
granted by public or private bodies established or appointed by the State to administer 

26 Ibid, p. 177. 27 Ibid, p. 177. 28 In Austria, France, Germany. Italy, the Netherlands, Portugal, Spain and the United Kingdom the 
supreme national audit institutions may control the transaction of bodies governed by private law if these 
bodies manage public funds. In Ireland the national supreme audit institution may control private law 
bodies only if these receive more than 50% of their gross receipts from the State. In Belgium, Denmark, 
Sweden and Luxembourg the national supreme audit institution cannot control bodies governed by 
private law regardless of whether they nuanage public funds. Finally in Finland the national supreme 
audit institution cannot control private law bodies managing public funds in general but it may control 
all transactions involving resources given by the European Union, including of course those of bodies 
governed by private law. For more dctails scc National Audit Offlice, State Audit in the European Union, 
London, 1996- 29A recent example was the case of a conipany called PEKAN-ASTRON, governed by private law, 
which was supposed to manage ESF resources within the framework of the Community Initiative 
EWLoyTýffiNT- Sir-and HOFJZON. The competent auditor of the Greek Court of Audit ruled that having private companies managing Community resources, thus avoiding the audit of the Court of Audit, is unconstitutional, giving two reasons. First, since the Constitution grants the Court of Audit the 
competence to control the management or all public resources, it is unconstitutional to deprive the Court 
from this competence by allowing private companies to manage such resources without any control from 
the Court. Second, any accounting disputes that may arise from the management of these resources will 
not be adjudicated by the Court of Audit but by the civil courts since these disputes will be based on 
managing acts of a legal person governed by private law. However, the Constitution specifically states that only the Court of Audit has jurisdiction over disputes regarding public money. For more details see Act 28/1998 and Report 3/1998 of the Commissioner of the Court of Audit at the Greek Manpower 
Employment Organization. 
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the aid . 30 This ruling referred to the determination of whether an aid constitutes a state 
aid under Art. 87 EC Treaty. Assistance given by the Structural Funds and distributed by 
the Member States can constitute state aid under Art. 87.31 Consequently the ESF 
assistance managed and distributed in Greece by private bodies, established for this 
purpose by the State, is state aid under Community law, therefore it is included in the 
public resources the managernent of which must be controlled by the Court of Audit. 

A similar problem has also arisen from the privatization procedures initiated in 
Greece the last five years. Many public law bodies have been privatized (they mainly 
became socie't6s anonymes) and the relevant legislative dispositions stipulated that since 
their status has changed, they cannot be controlled by the Greek Court of Audit. 32 One 
such body, of particular interest to this thesis, since it receives ESF funding, is the 
Organization of School Buildings, which is responsible for the building infrastructure of 
education and vocational training schemes. Recently however the Council of State 
(supreme administrative court in Greece) delivered an opinion (Opinion 19/1999) which 
condemned this whole system. According to the opinion, the constitutional provisions 
regarding the audit performed by the Greek Court of Audit are always applicable in cases 
of management of public funds. Therefore they are applicable in the case of a body 
previously governed by public law, which, after privatisation, continues to manage public 
and Community resources. This opinion, together with the aforementioned judgement of 
the Court of Audit, seeks to establish a more solid system of financial control, closing all 
the legislative "loopholes" which allowed Community resources to be managed without 
any financial control. 

The Court of Audit, relying on Art. 98(l) of the Constitution, has set some limits 
to its jurisdiction. It has ruled that disputes about imputations based on contracts 
governed by private law do not fall within its jurisdiction. 33 It also has no jurisdiction 
" Joined Cases C-67, C-68 and C-70/85. Kivekerij Gebroeders Van der Kocy and others v. Commission 
o the European Communities, [ 19881 ECR 219 at 272, para 35; C-78/76, Firma &einike und Weinlig v. if Germany, [19771 ECR 595 at 611, para. 2 1. 11 Controlling state aids is important in order to measure achievement of social and economic cohesion 
through evaluating the impact of dic aid given to less-favoured areas. See Rose M. D'Sa, European 
Community Law on State Aid, Sweet & Maxwell Publications, 1998, p. 2. The Commission regards the 
Community structural assistancc. incorporated in the national budgetary expenditure, as a form of 
awarding state aid which is transparent and easy to assess. See European Commission, Fifth Survey on State Aid in the European Union in the Manufacturing and certain other Sectors, COM (97)170, final, 
para. 37. 32 There is a similar situation in Sweden. There the national audit institution may control such bodies 
only if the relevant legislative provisions and the bodies' rules of procedure allow it. See National Audit 
Office, State Audit .... op. cit., P. 18-3). 
33 Court of Audit, 1875/1992, in 1. Sarmas, op. cit.. p. 202-204. 
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over disputes concerning measures adopted according to imputing acts, i. e. a warrant for 
detention issued because of rnismana, (2)), ement of public fundS. 34 Furthermore) disputes 
based on administrative contractS35 or regarding the legality of an imputation based on an 
administrative contract, are not resolved by the Court of Audit but by the administrative 

36 courts . 

This latter judgement, however, regarding imputations based on administrative 
contracts, seems incorrect. It is true that according to Law 1406/1983 37 all disputes 
concerning administrative contracts fall within the jurisdiction of the administrative 
courts. The imputation of sums, however, even if it is based on an administrative 
contract, creates a dispute regarding tile accounts of this contract. The Constitution 
stipulates that all disputes regarding tile audit of accounts (the imputation of sums results 
from an audit of the relevant accounts) fall within the jurisdiction of the Court of Audit. 
it would be more correct to accept that d isputes regarding the administrative contract 
itself fall within the jurisdiction of tile administrative courts while the disputes regarding 
any imputations based on administrative contracts fall within the jurisdiction of the Court 
of Audit. With regard to administrative contracts involving ESF resources, such a 
scheme would be preferable because it would allow judges specialized in the audit of 
accounts to rule on the relevant disputes, thus providing more guarantees about the 
correctness of their judgments. The judges of administrative courts, despite their 
indisputable qualifications, have neither tile knowledge nor the expertise to rule on a 
dispute about imputations or any other acts regarding the audit of accounts. 

As noted above, tile Court of Audit also has jurisdiction over disputes regarding 
the liability of civil servants for any loss incurred by the State, local government 
organizations or legal persons governed by public law. There are detailed provisions 
about this in Art. 46 of P. D. 774/1980. Such disputes are raised by the General 

34 Court of Audit, 1241/1987, in 1. Sarnias, op. cit., p. 209-210. 35 According to Greek administrative law, administrative contracts are those contracts meeting the 
following criteria: a) at least one of the contracting parties is the State, a local government organization 
or a legal person governed by public la%N,, b) the object of the contract concerns an activity which serves 
the public interest and c) the contract provides (lie contracting public body with special privileges with 
regard to the implementation of the contract. See E. Spiliotopoulos, op. cit., p. 188-189, P. D. 
Dagtoglou, Administrative Law, op. cit., p. 329. These criteria are also accepted by the Greek courts. See Council of State 3709/1987, Council of State 4617/1988, Council of State 342/1989, Council of State 3317/1991, Court of Cassassion (Arcios Pagos) 1333/1987. For more details about the 
administrative contracts in Greek adiiiiiiistrati\, c law see S. Flogaitis, Administrative Contract, A. N. 
Sakkoulas Publications, 199 1. 
36 Court of Audit, 1600/1991. in 1. Sarnias, op. cit., p. 213-215. 37 Journal of Government of the Hellenic Reptiblic 1983, No A 182, p. 2641. 

226 



Commissioner of the State, 3S either on its own initiative or at the request of the Minister 
of Finance. The Court of Audit has ruled that its jurisdiction over such disputes is 
exclusive. " It has also, correctly, distinguished'between the liability of the civil servants 
towards the State, local crovernment oraanizations and legal persons governed by public 41-n ZMP 
law, and the contractual or non-contractual liability of the State towards citizens. " Any 
dispute about the contractual or non-contractual liability of the State towards citizens 
falls exclusively within tile jurisdiction of tile administrative courts. It is possible, 
however, that a dispute about the contractual or non-contractual liability of the State will 
lead to a dispute about the liability of tile civil servant involved towards the State. The 
State might seek to recover its loss if its liability towards a citizen is due to malicious 
intent or negligence of tile civil servant involved in the case. In that case, the dispute 
concerning State liability towards the citizen will be resolved by the administrative 
courts, while that concerning the liability of the civil servant towards the State will be 
resolved by tile Court of Audit. 

It is likely that these provisions concerning the liability of persons managing 
structural financial assistance provided by the European Union, will be used during the 
programming period 2000-2006. According to the draft Bill currently being prepared by 
the Greek government in order to create the managerial and controlling framework for 
the third CSF, there will be penalties for those Greek public services that violate national 
and Community rules regarding tile management of structural assistance, 41 usually the 
return of the money paid out by the European Commission or the Greek State. The State 
will pay this money frorn its budget and the relevant amount will then be imputed to the 
the managing authority of the particular operation. The relevant dispute will be resolved 
by the Court of Audit. 

7.3. Other Provisions regarding Judicial Review at national level 

The P. D. 1225/1981 contains detailed provisions regarding the procedure before 
the Court of Audit during its adjudication of disputes. A detailed analysis of all those is 1-7 

beyond the scope of this thesis. It should be noted, however, that the provisions of P. D. 
38 This official is similar to an Advocate- Gene ni I in the ECJ, and is a member of the Court of Audit. His 
duty is to serve the public interest. 
39 Court of Audit, 1292/1981, in 1. Sarnias, op. cit., p. 243-245. 40 Court of Audit, 1790/1996. hi 1. Sarm-as, op. cit., p. 239-242. 
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1225/1981 apply to all judicial disputes before the Court of Audit, involving national and 
European resources. 

The first issue concerns standing to bring an action before the Court of Audit. 
Under Art. 8 of the P. D. 1225/1981 tile State and any natural or legal persons concerned 
by the reviewable act have such standing. This indicates the vagueness of some of the C 
most crucial provisions of Greek legislation regarding the judicial review of the 
management and financial control of resources given by the European Union to Greece. 
The State is always entitled to bring an action regarding an act adopted during the audit 
of accounts, regardless of whether this act is an imputation or a credit. The natural and 
legal persons affected by the act have the same right. The vagueness of Art. 8 of the P. D. 
1225/1981 can be very confusing with regard to audits regarding resources given by the 
Structural Funds to Greece, especially since the system for the management of ESF 
resources given to Greece and concerning, employment is complicated, involving several 
natural and legal persons as. well as tile State. All these may claim to be affected by 
auditing acts and could therefore initiate a long and complicated judicial procedure. 

The judicial protection provided through such a system might seem to be 
available to all interested parties, but the duration of the relevant procedures eliminates 
the effectiveness of such protection. It would be preferable if the legislative' dispositions 
of P. D. 1225/1981 pricesely stipulated tile parties entitled to bring an action. With regard 
to trials about the managennent and financial control of ESF resources given to Greece, a 
new disposition seems necessary. This disposition would be drawn up after careful study 
of the system of managenlent of Community resources. The natural and legal persons 
involved would be given the right to challenge only those acts directly affecting their Z-D 

interests or rights, not any act adopted during tile financial control. Since legal persons 
governed by public law in particular usually claim, when challenging an act to be serving 
the public interest, they should be obliged to specifically establish how the public interest 
is being served. 

Another interesting point is the scope of the 'Court of Audit's authority. 
According to Art. 49 of the P. D. 1225/1981 the Court of Audit cannot only annul 
(totally or partially), the disputed act, but can also amend it. This is a very important 
provision. The Court of Audit is empowered to actually replace the decision of the public 
authority, which gave rise to the dispute. Given that the Court of Audit issues some of 

41 See To Viina. 23.7.2000,1). D3. 
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the acts regarding the audit of accounts, it is logical to grant it such power. The problem 
is evident when the disputed act is issued by another public authority, i. e. the Ministry of 
Finance. The solution is criven by Art. 5](3) of P. D. 1225/1981, according to which, as 4=) 
soon as an act is challenged before the Court of Audit the jurisdiction of the public 4M 
authority which issued tile challenged act is eliminated. These two provisions 
demonstrate tile confidence accorded to the Court of Audit with regard to the trial of 
disputes regarding the audit of accounts. The Court is practically empowered to issue 
new acts by virtue of its power to amend disputed acts. 

The legislation regarding the judicial review performed by the Court of Audit 
includes no specific provisions regarding the grounds of review or the reviewable acts. 
This lack leads to the conclusion that tile Court of Audit may examine any possible 
ground. The most commonly used ground is the violation of the legislation concerning 
the disputed act. Grounds such as lack of competence, the violation of procedural 
requirements or tile misuse of power are also used. The Court of Audit in these cases 
operates like a court of first instance and the judgments are delivered by its Chambers 
(Aft. 2(2) of the P. D. 1225/1981). These judgments may be challenged before the 
Plenary Session of the Court of Audit (Art. 2(2) of the P. D. 1225/1981) which operates 
like a court of appeal. The Plenary Session may only use certain grounds to review the 
judgments of the Chambers. These grounds, stipulated in Art. 115 of the P. D. 
1225/1981, are a) the illegal cornposition of the Chamber of the Court, b) the violation of 
an essential procedural requirement, and c) the mistaken interpretation and 
implementation of the legislation applicable to the case. 

Given tile lack of any specific provision stipulating the nature of reviewable acts, 
it can be said that tile only solution is to accept that any act relating to the management 
of resources, national or European, and the relevant financial control, can be judicially 
reviewed. More specifically, such acts include imputations, decisions and acts concerning 
the management of resources (authorizations, payments, etc. ), as well as omissions on 
behalf of the competent authorities. 

7.4. Reflections on the reform of the Greek Court of Auditors 

This reform must be analysed within the framework of a much wider reform of 
the whole financial management systern of the Greek State. Several measures have been 
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proposed . One is the reinforcement of parliamentary financial control by establishing an 
ad hoc Parliamentary Committee, to control the implementation of the budget by 
comparing its figures to those of the financial statement and the general balance sheet, 
which in turn would need to be submitted much earlier in order to allow an in-depth 
examination. Another measure would be to present, in the budget, the various 
programmes financed by it not only in financial terms (how much they will cost) but also 
in substantive terms (i. e. a description of the specific actions undertaken within these 
programmes), thus allowing a more substantive evaluation. The reinforcement of the 
Ministry of Finance's controlling competences by allowing a more substantive evaluation 
of the expenses (efficiency and effectiveness) has also been proposed. 

With regard to the Greek Court of Audit, given the weaknesses mentioned 
above, especially with regard to the control of the management of European resources, 
some proposals have been made. 43 Abolition of the ex ante financial control has been 
suggested, thus making the authorizing and accounting officers more responsible while 
the Court of Audit would focus on ex post financial control. Also, with regard to the ex 
post financial control, it has been proposed not to control all cases but only a large 
sample, thus obliging the authorizing and accounting officers to be more careful since 
there will be a reasonable possibility of their being audited more thoroughly. Finally it has 
been suggested that the Greek Court of Audit should seek the assistance of auditors from 
the private sector by delegating its auditing competences to them, thus reducing the cost 
of the audit and increasing the potential to audit more cases. 

The issue of ex ante financial control is very delicate. Its history proves that. In 
1984, despite all constitutional provisions about the Greek Court of Audit exercising 44 45 such control Law 1489/1984 was enacted according to Art. 34 of which the ex ante 
financial control was only to be internal, i. e. performed only by the Ministry of Finance. 
This situation was maintained, despite the intense objections of the Court of Audit, 46 

" See G. Drisis, 20 measures for safeguarding public money, Oikonomikos Tachydromos, issue 43 
(2320), 22.10.1998, pp. 60-61 
43 See G. K. Bitros, The controls of public expenses, To Vima, 28.3.1999, p. A3 1. 44 For details about the anticonstitutionality of the abolition bf the ex ante external financial control see N. Themelis, The Court of Audit...., op. cit., p. 64-68, N. Themelis, The ex ante financial control and Art. 98 of the Constitution, To Syntagma, 1987, p. 248-268 at 258-268, K. Trakas, The increase of 
public expenditure: a main problem of the economy, RPAL, 1987, p. 13-36 (24-25), A. Gerontas-A. 
Psaltis, Public Finance Law Vol. 1, A. N. Sakkoulas Publications, 1998, p. 176. 

Journal of Government of the Hellenic Republic 1984, No A 170, p. 2069. 
See Minutes of the Plenary Session of the Greek Court of Audit of 08.10.1984 in 1. Sanna, op. cit., p. 62-65, Minutes of the Plenary Session of the Greek Court of Audit of 21.12.1988 in I. Sarnia, op. cit., p. 66-81. 
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until 1989, when Art. 22(3) of Law 1868/198947 repealed Art. 34 of Law 1489/1984, 
thus restoring the Court of Audit's competence to perform ex ante financial controls. 

48 This provision was confirmed at first by Law 2145/1993, according to Art. 13 of which 
the ex ante financial control was performed by the Court of Audit as well as the Ministry 
of Finance, and more recently by Art. 3 of Law 2479/1997 . 49 Law 2145/1993 also 
contained another important provision, by establishing, in Art. 15, the ex ante financial 
control by the Court of Audit of public procurement contracts (public supplies, public 
services, public works) involving expenses above one billion drachmas. This provision 
was confirmed by Art. 8 of Law 2741/199950 with a minor amendment: the ex ante 
financial control is applicable to public supplies and services contracts involving expenses 
above 500,000,000 drachmas while for public works contract the limit has been 
maintained at one billion drachmas. " If these ex ante controls do not take place, the 
contract is void. The importance of these provisions is demonstrated by the fact that 
practically all structural operations in Greece (including those financed by the ESF about 
employment) are realized through such contracts, which must be audited ex ante and ex 
post. The abolition of the ex ante financial control will deprive the Greek auditing 
mechanism of one level of control., which is crucial for the prevention of any 
n-dsmanagement of funds. Furthermore, it is not certain that the authorizing and 
accounting officers will consider themselves more responsible if they also have the 
competence to control ex ante their own transactions. It is contrary to any concept of 
objective audit to have the same person as the auditor and the auditee. 

Such an abolition of the ex ante financial control would not be compatible with 
the financial control requirements of the European Union. From the provisions regarding 
the Union's financial control scheme and those regarding cooperation with the 
corresponding schemes of the Member States, it can be concluded that the Member 
States are required to create or maintain controlling mechanisms and operations 
equivalent to those of the Union. It would be mistaken to argue, using as an example the 
47 Journal of Government of the Hellenic Republic 1989, No A 230, p. 4675. 41 Journal of Government of the Hellenic Republic 1993, No A 88, p. 103. 49 journal of Government of the Hellenic Republic 1995, No A 67, p. 1245. 50 Journal of Government of the Hellenic Republic 1999, No A 199, p. 4069. 51 These provisions about public procurement contacts repeal Art. 19 of P. D. 774/80 which set the limit 
for the ex ante control of such contracts at one billion drachmas. All these provisions must be seen as a Greek measure implementing Commission Notice C(88)2510 to the Member States, OJ 1989, C 22/3, 
according to which the national authorities are bound by Art. 10 EC Treaty to monitor compliance with 
public procurement legislation (national and Community rules) in the case of projects and programmes financed by the Structural Funds. 
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Conunission's reform, that the Commission has proposed the abolition of ex ante 
financial controls. The financial control performed within the Commssion is internal. 
Furthermore, the Commission does not aim to abolish internal audit, it will simply create 
a new body for this and will replace the Financial Controller. The financial control and 
audit performed by the Greek Court of Audit (and any similar body including the ECA) 
are external controlling and auditing operations. So any comparison to the reform of the 
Commission would be incorrect. In general, the ESF (and all other Structural Funds) 
would be very reluctant to give resources to Greece if the State could not guarantee the 
legal, regular and sound financial management of these resources. The ex ante financial 
control performed by the Greek Court of Audit is a major component of this guarantee. 

With regard to the other suggestions, it can be noted that the use of sampling for 
expost financial controls might reduce the volume of cases to be audited, thus allowing a 
more thorough control of the cases actually audited. Nevertheless, this type of audit 
allows a large number of uncontrolled cases. Especially with regard to auditing the 
management of European resources, the sampling controls would have to be coordinated 
with the sampling controls of the European auditing bodies in order to avoid auditing the 
same case twice. Such coordination is very difficult under the current circumstances in 
Greece. Finally, the use of private auditors could be an acceptable solution if the Greek 
Court of Audit had all the personnel provided for by its statute and still could not 
perform its duties. At present it would be more reasonable to increase the personnel of 
the Greek Court of Audit up to the standards set by its statute and use the private sector 
as a source of expertise for complicated cases, requiring a more in depth analysis. 

It has been noted 52 that in Greece the real problem is not illegal expenditure itself 
but expenditure which, despite its legality, wastes public resources, especially in the case 
of financing programmes and projects that eventually fail. All these programmes, 
although their approval and implementation is legal, involve an irrational use of resources 
since the aims for which they are implemented are not achieved. This is the issue of 
sound financial management and its controllability. This issue has already been discussed 
above with regard to the relevant competence of the Union's controlling mechanisms. It 
has already been noted that in Greece, the Court of Audit has no jurisdiction to verify the 
soundness of the financial management of the various operations, including those 
financed by the Structural Funds. However., the method used by the Court of Audit in 
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order to exan-dne the legality and regularity of expenditure includes the concept of the 
"functionality" of expenses. More specifically, 53 the Greek Court of Audit examines 
whether the resources spent serve an actual purpose; the "function of the expense". 
Furthermore, when examining the supporting documents of a transaction, the Court of 
Audit seeks those documents proving the realization of the expenditure, e. g. that the 
products have been received and paid for (in the case of public supplies). It is therefore 
able to assess the substance of the transaction, not only its legal framework. In its 
attempt to expand its control beyond the narrow limits of legality control, the Court of 
Audit has reached an interesting conclusion: the distinction between the legality of 
expenditure and the eligibility of expenditure. It noted that the mere fact that some 
expenses are eligible according to some (national or Community) legislative provisions 
does not mean that they are also legal, because the relevant provisions must also state the 
exact conditions of payment of such expenses. 54 In principle, that is correct. However, it 
must be born in mind that the eligibility of the expenditure is one of the most important 
conditions for its legality. If the eligibility conditions stated in the relevant (national or 
Community) legislative act are met, 55 then the payment must be made, unless there has 
been a violation of other legislative provisions (national or European) applicable in that 
particular case. 56 

Nevertheless, the Greek Court of Audit, unlike its European counterpart, cannot 
examine whether there were any alternative means or methods of action, whether the 
means used were employed in the most appropriate manner or the success rate of the 
operation. It is suggested that, in light of the increasing volume and importance of the 
operations financed by European resources, mainly through the Structural Funds, the 
Greek Court of Audit should be authorised to perform "value for money" audits. Its 

52 See the remarks of M. Dekleris in Nfinutes of the Convention "Historical Development of the institution of the Court of Audit in Greece and France", Athens 1993, p. 79. " See the remarks of A. Gkonis in Nfinutes of the Convention "Historical Development of the institution 
of the Court of Audit in Greece and France", Athens 1993, p. 80-81. 54 Court of Audit, 220/1999, not published. 55 For the structural operations of the programming period 2000-2006 the eligibility criteria are stated in 
Commission Regulation 2000/1685/EC, on detailed rules for the implementation of Regulation 
99/1260/EC as regards eligibility of expenditure of operations co-fainaced by the Structural Funds, OJ 
2000, L 193/39. 56 See for instance Court of Audit, 127/1999, not published. That case involved expenditure for a project financed under the Operational Programme "Combating Exclusion from the Labour Market" of the 
second Greek CSF. The expenditure in question was the payment of trainers involved in that project. The Court, after considering the relevant Community and national legislation, concluded that the 
expenditure was eligible but could not be paid because the trainers were not hired according to the 
procedure stipulated by Greek legislation (Community legislation contains no provision on that issue). 
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cooperation with the ECA has so far equipped the Greek Court of Audit with the 
relevant knowledge. It is also certain that the ECA will provide its Greek counterpart 
with any further assistance required in terms of training and guidance. In light of the 
current procedure of revision of the Greek Constitution and of the operations to be 
financed under the third CSF, starting in 2001, an amendment of the constitutional 
provisions concerning the Court of Audit in that direction seems both necessary and 
timely. 
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Chapter Eight: Impact of the Employment Policies financed by the 
European Social Fund in Greece 

In order to establish the effectiveness of these policies, it is necessary to identify 
their aims. Their main objective, of course, is to combat unemployment in all its forms. 
However tlýs objective is described in a very complicated manner within the various 
legislative texts, at national and Community level. Furthermore all these goals are 
incorporated in the European Union budget, since this is the legislative text "authorising" 
the expenditure from the ESF, although they are expressed in rather vague terms. The 
result of this situation is that the audit of economy and efficiency cannot draw the 
necessary attention to misuse of resources, while effectiveness -in achieving policy aims 
cannot be judged. ' The less precisely that the auditee is defining the objectives, the more 
difficult it is for the auditor to distinguish between questioning the merits of policy 
objectives (which falls beyond the limits of audit) and assessing whether value for money 
has been achieved in the pursuit of those objectives. 2 

There are two reasons for this vagueness in defining policy objectives. One is that 
those with political responsibility for policy matters do not accept any criticism for their 
actions, 3 even if this criticism is made by an institution established exactly for that 
purpose. The other is more complex since it concerns the so called "abuse of budgetary 
powers". 4 Sometimes, the vague terms used in order to describe a Community policy aim 
to include in the budget the financing of activities that are doubtfully within the 
Communities' own competence. There are procedural, political and legal causes for this. 5 

The procedural cause concerns the distinction between compulsory and non- 
compulsory expenditure (see Chapter 3). In their competitive attempt to become more 
influential than each other, both the Council and Parliament tend to include in the budget 
several items of expenditure as compulsory or non compulsory, according to their aims 
but sometimes exceeding the limits of Community competence. The political cause is 
that within the Council, several Member States find it difficult to oppose certain political 
1 T. M. James, The Court of Auditors of the European Communities and the external audit bodies of the 
Member States in Honorary Volume for the 150 years of the Greek Court of Audit, Athens 1984, p. 469- 
486 at 476. 2 1. Harden, F. White, K. Donnelly, The Court of Auditors and Financial Control and Accountability in 
the European Community, EurPL, Vol. 1, pp. 599-632 at 615. 3 1. Harden, F. VAiite, K. Donnelly, op. cit., p. 615. 4 For this abuse see A. Dashwood, The limits of European Community powers, ELRev, Vol. 21,1996, 
p. 113-128 at 126-128. 5 Ibid, p. 126. 



choices that are perhaps beyond the Communities' or the Union's competence, but have 
a laudable context. The legal cause concerns the doctrine of "actions ponctuelles", 6 
according to which expenditure on such actions does not require legislative authorisation 
because "it falls within the scope of the inherent powers which are incidental to the 
Comn-ýission's executive role". 

All these create an enviromnent that does not tolerate preciseness in the political 
goals' setting, which has so far negatively affected the extent to which the programmes 
in question lent themselves to evaluation (their "evaluability"). Thus any attempt to 
assess the effectiveness of the measures financed by instruments like the ESF is very 
difficult. 

8.1. Unemployment in Greece 
Before assessing the implementation of the programmes, it is necessary to 

examine briefly the development of unemployment in Greece. This development is the 
measure of reference that will be used to determine whether all these employment 
policies have been effective or not: their overall impact on unemployment as the net 
effect of the structural operations. ' It must be noted that a simple examination of the 
payments made to the national authorities under the various schemes cannot reflect the 
actual state of implementation of the programmes since not all these payments 
correspond to payments made to the final beneficiaries. 9 Therefore reference will also be 
made to qualitative and, where possible, quantitative analysis of the impact of the 
implemented measures. 

Unemployment in Greece has developed dramatically during the last 35 years. 
More specifically figures are as follows: " 

6 More specifically the "actions ponctuelles" doctrine is based on the distinction between budget lines 
which authorize expenditure for measures forming part of a Community Policy but which cannot be 
precisely described and specified in the budget, and appropriations destined for clearly defined and 
specific measures. In the case of the former, another legal basis besides inclusion in the budget is 
necessary while in the latter case inclusion in the budget is sufficient. See P. J. G. Kapteyn, P. Verloren 
van Themaat, Introduction to the Law of the European Communities, P edition edited by L. Gormley, 
Kluwer Law International, 1998, p. 372 7 A. Dashwood, op. cit., p. 127. 'European Court of Auditors, Annual Report for the Financial Year 1998, OJ 1999, C 349, para. 3.97. 9 Ibid, para. 3.8. 10 European Commission, European Economy Supplement A: Economic trends No 1/2-April 2000, 
Spring 2000 forecasts for 2000-2001, p. 70, Eurostat, Yearbook 1998/1999: A statistical eye on Europe 
1987-1997, Office for official publications of the European Communities, 1999, p. 142, Eurostat, 
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Year Unemployment in Greece 
as % of the labour force 

Unemployment in EU 
as % of the labour force 

1964-1973 4.2 2.4 
1974-1985 3.8 6.4 
1986-1990 6.6 8.9 
1991 - 7.0 8.2 
1992 7.9 9.2 
1993 8.6 10.7 
1994 8.9 11.1 
1995 9.2 10.7 
1996 9.6 10.8 
1997 9.8 10.7 
1998 10.7 9.9 
1999 11.7 9.4 

There was an increase of about 300% from 1980 (2.7%) to 1998 (10.7%). " With regard 
to 2000 and 2001, Eurostat's estimates and forecasts for the unemployment rate in 
Greece are 10.0% and 9.6% respectively. 12 The following table provides a comparison of 
the unemployment rate of men and women in Greece fTom 1990-1998: 13 

Year Unemployment rate of 
men 

Unemployment rate of 
women 1990 3.9% 10.8% 

1991 4.4% 11.8% 
1992 5.0% 13.0% 
1993 5.7% 13.6% 
1994 6. o% 13.7% 
1995 6.2% 14.1% 
1996 6.1% 15.2% 

Eurostatistics: Data for short-term economic analysis, issue 2000/5, p. 45, Eurostat, Regional 
Unemployment ranged from 2.1% to 28.7%, News Release No 87/2000,25 July 2000. " See M. G. Drettakis, Unemployment and inflation in Greece-EU 1981-1998, Oikonomikos 
Tachydromos, 19.8.1999, p. 22-23 at 22. 12 European Commission, European Economy Supplement A..., op. cit., P. 70. " Eurostat, Yearbook 1998/1999..., op. cit., p. 142-143, Eurostat, Eurostatistics.... op. cit., p. 57-58. 
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1997 6.2% 14.9% 
1998 7.0% 16.5% 

Evidently, women are much more vulnerable to unemployment than men. In 1999 the 
unemployment rate of women increased to 17.9%. 14 Another vulnerable group consists 
of young people aged less than 25 years. The relevant figures for the period 1996-1998 
in Greece are revealing: " 

Year Unemployment rate for people under 25 
Unemployment rate for men under 25 

Unemployment rate for women under 25 
1996 31.0% 21.5% 41.0% 
1997 30.8% 22.0% 40.4% 
1998 29.8% 21.5% 39.4% 

It can be seen that again young women suffer much more from unemployment than 
young men, but the fact is that young people in general face a very difficult situation with 
regard to their employment prospects. In 1999 the relevant unemployment rate increased 
to 31.7%. " Another category of people, heavily tormented by unemployment includes 
the long-term unemployed, i. e. those who are unemployed for over 12 months. The 
relevant figures for the period 1990-1997 in Greece are: " 

Year Long-term 
unemployed as % 
of all unemployed 

Long-term 
unemployed men as % of all unemployed 

men 

Long-term unemployed 
women as % of all 
unemployed women 

1990 49.5 39.5 55.6 
1991 47.1 37.2 53.8 
1992 49.7 38.2 57.2 
1993 50.2 41.0 56.8 
1994 50.5 41.3 57.2 
1995 51.2 42.3 57.8 

14 Eurostat, Regional Unemployment ranged from 2.1% to 28.7%, News Release No 87/2000,25 July 
2000. Is Eurostat, Yearbook 1998/1999 ... , op. cit., p. 143, Eurostat, Eurostatistics..., op. cit., p. 58-59. " Eurostat, Regional Unemployment ranged from 2.1% to 28.7%, News Release No 87/2000,25 July 
2000. 17 Eurostat, Yearbook 1998/1999..., op. cit., p. 146-147. 
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1996 56.7 47.3 62.5 
1997 55.7 45.8 62.2 

More than half of the unemployed in Greece are long-term unemployed" and once again 
unemployed women form the majority. 

All these figures are a good indication than the various measures adopted in order 
to combat unemployment, including those evaluated below, have not yet produced any 
substantive results with regard to reducing unemployment. However, the real impact of 
these measures will be calculated more precisely, once they have been implemented 
completely, in December 200 1. 

8.2. Effectiveness of the Employment Policies implemented in Greece 
and financed by the European Social Fund 
These policies focused mainly on the issue of vocational training. This is the 

crucial factor that contributed to the development of a vocational training system in 
Greece, even if this system does not operate very effectively. 19 Therefore the 
effectiveness of these policies will be exan-dned mainly through the effectiveness of the 
operational programmes which focus on vocational training. Another object of 
assessment will be the effectiveness of the Community initiative ENTLOYMENT. It has 
not been possible to find any information on the evaluation of the implementation of the 
Community initiative ADAPT. The Ministry of Labour and Social Security has decided 
that there will be only one report on the implementation of this initiative, which will be 
published after the completion of the relevant programmes' implementation in December 
2001. 

8.2.1. Effectiveness of the First Community Support Framework (1989- 
1993) 

The original Community budget for this Community Support Framework (CSF) 
was 7.193 mil. ECU (see Chapter 2). The actual payments made to Greece reached the 

18 It has been also found that in Greece and in Italy more than half of the long-term unemployed are 
young people aged less than 25 years. See Eurostat, Young jobless fare better than older jobless, News 
Release No 79/98,8 October 1998. 19 P. K. Ioakeimidis, European Union and Greek State: The consequences of the participation in the 
integrating process, Themelio Publications, 1998, p. 103. 
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sum of 9.191 n1il. ECU 20 wWch increase was caused by several supplementary budgets 
submitted during the implementation of the various measures. The difficulties 
encountered by the assessors of the effectiveness of all the CSFs for Objective I during 
the period 1989-1993 (including the Greek CSF) included: 2' a) the initial progranuning 
was carried out hastily and without any prior appraisal of the programmes; b) the 
absence of quantified objectives and result indicators; c) certain measures were not 
completed at the end of the programming period in question; d) the heterogeneous 
nature of the projects because the allocation of appropriations was not linked closely to 
regional or local needs; e) 'it was difficult to identify the effects of each individual 
measure because several measures were aimed at the same region or area; f) it was 
difficult to measure the indirect effect of the programmes, in particular as regards 
employment, because no system for the observation of such results was established 
before the start or even after the completion of the programmes. With regard to the 
achievement of additionality, the ECA recently presented its findings for the 
programming period 1989-1993 and for Greece the figures concerning the development 
of annual average expenditure for structural operations under Objective I were the 
following (in rnillion ECUs): ' 

Typeof Calculation Overall Expenditure Expenditure on Expenditure human resources Public (National + 
EQ 1 6)730 1.1706 
Structural Funds 
(CSF) 2 1)649 404 
National counterpart 3 12134 226 
CSF contribution 4=2+3 2)783 630 
Public contribution 
net of Structural 5=1-2 5)081 1)302 
Funds contribution 
Structural 
Funds/Public 6=2/1 24.5 23.68 
20 M. Sarri, The Impact of the Structural Funds in Greece during the period 1989-1999, Development- 
Bulletin of the Industrial and Commercial Chamber of Athens, October 1997, p. 80-86 at 81. 21 European Court of Auditors, Special Report 15/1998 on the assessment of Structural Fund intervention for the 1989-1993 and 1994-1999 periods, OJ 1998, C 347/1 at 9-10. 22 European Court of Auditors, Special Report No 6/1999 concerning the principle of additionality, OJ 
2000, C-68/1 at 8-9. 
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The effectiveness of the first Greek CSF is difficult to establish in terms of the 
impact on the development of human resources, because of the nature of the results 
achieved. In quantitative terms, from 1989-1993 about 460,000 people participated in 
vocational training actions, while the number of pupils completing secondary technical 
education increased by 22%. 2' A network between technical and vocational education 
institutes was created in order to improve the link between education and the labour 

24 
market. With regard to the labour market itself, about 130,000 jobs were supported of 
which 50,000 were new . 

25The rate of implementation of the various structural measures 
at the end of 1993 was 95%. 26 However, it has been noted that it is not possible to 
evaluate precisely the impact of the first Greek CSF because the various actions 
(especially those of vocational training) did not have a specific target (e. g. to be a part of 
active employment policies) and vocational training became an end in itself instead of an 

27 instrument to promote employment. The resources given to Greece by the ESF were 
used to finance allowances and other benefits, which are purely passive measures of 

28 combating unemployment. The lack of an organized system of vocational training at the 
beginning of the programming period 1989-1993 resulted in ESF resources being spent 
(especially by local government authorities) on projects and interventions of questionable 
effectiveness. 29 The outcome of all these, in combination with the general 
macroeconomic situation in Greece (lack of employment-generating growth, decline in 
industrial employment, contraction in agricultural employment, expansion of number of 
job-seekers arising from the increased participation of women) was the increase of 

30 unemployment fTom 7.7% in 1989 to 9.8% in 1993. 

8.2.2. Effectiveness of the Second Community Support Framework (1994- 
1999) 

23 M. Sarri, op. cit., p. 83. 24 Ibid, p. 83. 
25 Ibid, p. 81, Oikonomikos Tachydromos, 10.12.1998, p. 22, EE, issue 11,1999, p. 28. 
2' European Commission, General Report on the Activities of the European Communities 1993, Office 
for official publications of the European Communities, 1993, p. 142. 
27 See the interview of the Secretary General of the Greek Ministry of Labour, responsible for the 
management of Community and other resources, in EE, issue 7,1998, pp. 26-28, at 26-27. 
28 Ibid, p. 27, Oikonomikos Tachydromos, 10.12.1998, p. 22, EE, issue 11,1999, p. 29. 
" European Commission, 5h Annual Report on the Implementation of the Reform of the Structural 
Funds, COM (1995)30 final, p. 18-23. 3 0 European Commission, The European Social Fund, an overview of the programming period 1994- 
1999, March 1998, available on line at http: //iNNNiN,. europa. eu. int/conun/dL,, 05/esf/en/public/overview, on 
15.10.1998. 
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8.2.2.1. Findings of evaluation at a general level 

By the end of 1998, a high level of implementation of structural measures 
regarding Objective 1 (the only structural Objective un der which Greece is receiving 
money from the ESF) was noticeable in Spain, Portugal, Ireland, Greece and Germany. " 
Greece was third in the list of the Member States achieving commitment rates well above 
the Community average, following Portugal and Ireland. However, there were delays in 
the payment of the assistance. 32 More specifically, Greece's rate of commitment 
appropriations was 82.1% (EURO 11,630.5 n-dllion out of EURO 14,152.9 million) and 
the rate of payment appropriations was 61.5% (EURO 8,712.5 million out of EURO 
14)152.9 million). 33 These high rates are due to the fact that the implementing agencies 
created for the major projects became operational in 1998 and thus the rapid and 
effective implementation of the programmes was ensured. 34 During 1998 two other 
major developments occurred. It was decided, first to increase the assistance rate for 
certain programmes in order to reduce the effect of the Greek drachma's devaluation in 
April 1998 and second, to transfer appropriations within the programmes and between 
some programmes . 35This reallocation of funds aimed to improve the overall efficiency of 
the interventions. Therefore., the appropriations were transferred from the slower 
spending programmes or sub-programmes to the faster spending ones, while other 
qualitative criteria (e. g. the new priorities of the various EU policies especially in the area 

36 of employment) were taken into consideration. The transferred appropriations involved 
an amount of about ECU 400 million, i. e. about 3% of the overall Structural Funds 
" European Commission, 10' Annual Report on the Structural Funds, available on line at 
w", w. inforegio. cec. eu. int/ii, bdoc/docoflic/0fficiaVrastru98/r. astru-en. htin on 8.12.1999, p. 33. 32 Ibid, p. 31 and 3 3. 33 European Court of Auditors, Annual Report for the Financial Year 1998, op. cit., table 3.3. 
34 Ibid, p. 60. However, the situation was different during the first two years (1994-1996) of the 
programming period. The low rate of utilization of Community assistance, throughout the Union, was 
attributed to the delay in adopting the CSFs (they were adopted in July 1994). Other reasons were the 
slowness of the relevant Community and national procedures to ensure compliance with Community 
rules, the integration of national budgetary procedures with the management of Community 
appropriations relating to the implementation of multiannual programmes, the Commission's difficulties 
in managing the plethora of forms of interventions financed by the Structural Funds and in coordinating 
its departments and in building up an effective partnership culture with the Member States, the 
complexity of the financial channels at all levels (Community, national, banking) because of which it 
was taking a long time for Community funds to reach the final beneficiaries, etc. For more details see 
European Court of Auditors, Special Report 16/1998 on the implementation of appropriations for 
structural operations for the programming period 1994-1999, OJ 1998, C 347/48 at 54-60. 
3'European Commission, 10hAnnual Report on the Structural Funds, op. cit., p. 61. 
36European Commission, Evaluation Review 1998, December 1998, Doc no NIK/D/12018/EN, p. 16. 
For a detailed analysis of the Greek government's reasoning regarding this transfer see also 
Oikonoinikos Tachydromos, 28.8.1997, p. 46-47. 
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37 
appropriations given to Greece. The cause of these transfers, not only in Greece but 
also at a European Union level, has been attributed partially to the lack of rigour in the 
budgetary estimates and forecasts . 3' The Commission draws up these estimates and 
forecasts by applying percentages to the remaining commitment appropriations of the 
year, using the theoretical and historical trend in payments . 39 The initial entries of 
appropriations in the budget bear little relation to reality and since no amending letters or 
supplementary budgets have been drawn up taking into account the real trend in aid 
measures, the situation is rectified by making use of transfers. 40 

Another interesting conclusion is the macroeconomic impact of the CSF in 
Greece for the programming period 1994-1999. It has been estimated that throughout 
this programming period the additional Greek Gross Domestic Product caused by the 
implementation of the relevant CSF was 4.8%, 41 i. e. 0.8% per year. This impact reflects 
both the short-term effects of demand and the medium to long-term effects of supply on 
the country's economic system . 42 The average annual growth rate for the Greek 
economy during the period 1994-1999 is estimated at 3 %ý43 therefore more than one 
quarter (0,8% out of 3%) of this growth may be attributed to the implementation of the 
CSF. The increase in the volume of employment during the programming period 1994- 
1999 was calculated at 2,9%. 44 It has been found that the investment in "hard 
infrastructur&' (e. g. public works concerning transport and facilities) covered by the 
Greek CSF contributes more to the growth of the Gross Domestic Product than to the 
development of human resources. 45 

The additionality achieved through the second Greek CSF is also very interesting. 
Acconding to the ECA, the following figures were achieved (in million ECUs): 46 

" European Commission, Evaluation Review 1998, op. cit., p. 16 and 107. 
3' European Court of Auditors, Special Report 16/1998, op. cit., p. 53. 39 Ibid, p. 53. 40 lbid, p. 53. 
41 European Commission, Evaluation Review 1998, op. cit., p. 106. 42 For the various economic models that can be used in order to evaluate the impact of the CSFs on the 
Gross Domestic Product of the Member States see European Court of Auditors, Special Report 
15/1998.... op. cit., p. 17-18,28,32-34 and European Court of Auditors, Annual Report for the 
Financial Year 1998, op. cit., paras 3.63-3.67. 43 Based upon economic data from the executive summaries of reports titled "Greek Economy", prepared 
by the Greek Foundation for Economic and Industrial Research and available online at wwwdobe. gr on 
10.2.2000. See also European Commission, European Economy, Supplement A-Economic Trends No 
10/11, October-November 1999, p. 3 1. 44 European Court of Auditors, Annual Report for the Financial Year 1998, op. cit., table 3.5. 
45 European Court of Auditors, Special Report 15/1998.... op. cit., p. 18. 
46 European Court of Auditors, Special Report 6/1999..., op. cit., p. 8-9. 
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Typeof Calculation Overall Expenditure Expenditure on 
Expenditure human resources 
Public (National + 
EQ 1 7)644 2,120 
Structural Funds 
(CSF) 2 2)330 574 
National counterpart 3 1ý183 191 
CSF contribution 4=2+3 39513 765 
Public contribution 
net of Structural 5=1-2 4)658 1)546 
Funds contribution 
Structural 
Funds/Public (%) 6=2/1 

1 
33.34 

1 
27.07 

11 
These figures, compared to the corresponding figures regarding the programming period 
1989-1993., reveal that although Greece increased the overall expenditure on structural 
operations, it relied heavily on the assistance provided by the Structural Funds. 

With regard to the implementation of programmes about human resources, 
47 Greece is considered to be one of the slowest Member States. More specifically at the 

end of 1998, with regard to the ESF, the Greek rates of conunitments were 62% (EURO 
1,633.8 million out of EURO 2., 634.1 million) and the corresponding rates of payments 
were 47.7% OýURO 1,257 million out of EURO 2,634.1 Million). 48 Therefore, an 
important portion of the reallocated funds involved operational programmes in that area. 
More specifically, appropriations were transferred from the Operational Programmes 
"Education and Basic-Initial Training" and "Combatting Exclusion from the Labour 
Market" to the Operational Programme "Continuing Training". These additional 
appropriations are now used in order to finance partially active policies and measures 
incorporated in the Greek National Action Plans for Employment, focusing on the 
promotion of equal opportunities., support for the unemployed with qualifications, 
support for small and medium sized enterprises and the introduction of the Territorial 
Employment Pacts . 49 The implementation of the Operational Programme "Combatting 
Exclusion from the Labour Market" has been delayed because of its innovative nature 
47 European Commission, 10"' Annual Report on the Structural . Funds, op. cit., p. 61. 48 European Court of Auditors, Annual Report for the Financial Year 1998, op. cit. table 3.3. 
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and the lack of appropriate management structures or agencies to implement it, hence the 
reduction in its funding. " In an overall evaluation of both programming periods (1989- 
1993 and 1994-1999), which took place in 1997 it was estimatedthat the result of both 
CSFs in Greece would be a total employment increase and decline in unemployment, 
especially in urban areas. " Such estimates, however, are based on data obtained from 
traders on which no cross-checks or verifications have been carried out to confirm their 
accuracy. 52 For instance, it has been found that despite the various measures to combat 
it, unemployment is rapidly increasing in the Greece's urban areas ranging from a 
relatively low rate of 7.1 % in S outhem Aegean to a very high rate of 16.7% in Western 
Macedonia. " 

Furthermore., the Greek vocational training system was largely created by the 
implementation of the various employment policies of the European Union. " It has been 
estimated thatunless this financial support continues, this system will be unable to 
operate properly. 55 Furthermore, in an attempt to provide some solutions to the 
substantive problems of the system it has been noted5' that the remaining interventions of 
the ESF concerning it (until 2006) must be made more cost-effective, and should be used 
to implement coherent qualification levels and occupational profiles. These interventions 
should ensure a certain coherence between the various providers of training (public 
institutions of vocational training, the training schemes of the Greek Manpower 
Employment Organization and private vocational training institutions). All these require 
for a basic restructuring focusing on the following: modernization the training objectives 
and methods, a closer link with the social partners, the establishment of proper quality 
control mechanisms and the renewal of training provisions for the private services 

49 European Commission, 10'hAnnual Report on the Structural Funds, op. cit., p. 6 1. 50 Ibid, p. 61. 51 European Court of Auditors, Special Report 15/1998..., op. cit., p. 29. 5' European Court of Auditors, Annual Report for the Financial Year 1998, op. cit., para. 3.94. 53 Eurostat, Big contrasts in EU urban unemployment, News Release No 91/98,26 November 1998. 14 During the school year 1995/1996 only 53.3% of the pupils at the upper secondary level in Greece 
were in general education while 46.7% of these pupils were in vocational training, which is an impressive figure for a newly established vocational training system. See Eurostat, Vocational Training 
in Europe: Better inclusion prospects for young people, News Release No 60/2000,26 May 2000. 55 P. K. Ioakeimidis, op. cit., p. 107. 56 European Centre for the Development of Vocational Training, Recent developments in vocational 
education and training in Greece, November 1997, available on line at www. cedefbp. gr/vet-de-,, el/ 
el-en. litnil on 7.10.1998. 
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sector. 57 Such measures will make the vocational training system more attractive for 
potential participants (employers and pupils/employees) and thus more effective. " 

The financial management of the *relevant resources given by the ESF to Greece 
through the second CSF has been hampered by the fact that the Ministry of Labour, 
when transfering resources to the Greek Manpower Employment Organisation, does not 
specify the amounts to be used for each training measure. Similarly the Greek Manpower 
Employment Organization does not manage these resources on a measure by measure 
basis. 59 Furhermore, the Minstry regards the Greek Manpower Employment Organisation 
as the final beneflary but does not audit the accounts of this Organization with regard to 
the ESF resources. These accounts are audited by the Greek Court of Audit. The last 
accounts closed and submitted by the Greek Manpower Employment Organization 
concerned the financial year 1992. The last ex post audit of such accounts by the Court 
of Audit was perfomed more than ten years ago . 6' An example of the consequences of 
this situation was seen when the Minstry of Finance made three payments on 29.11.1994 
(the first involved 8,626 . 7763.84 ECU, the second 1,869,431.94 ECU and the third 
239; 894.20 ECU) for some training programmes to the Ministry of Health, the Ministry 
of Agriculture, the Ministry of Merchant Marine, the Greek Manpower Employment 
Organization etc. These payments were made without the necessary warrants from the 
Ministry of Labour and Social Security (see Chapter 4), thus violating the relevant 
procedures of the Greek Public Accounting Code. The warrants were issued for the first 
payment on 31.7.1995, for the second on 29.9.1995 and for the third on 12.9.1996, after 
an inexcusable delay. 61 

57 Ibid. " It is indicative that only 16'. 4% of the Greek enterprises provide vocational training to their employees and only 13% of the employees participate in such courses. This latter figure is dramatically reduced with regard to employees aged 30 and over, as only 0.4% of such employees receive vocational training. See Eurostat, Vocational Training: Key to finding and keeping a job, News Release No 68/97,6 October 
1997, Eurostat, 6.3 million employees aged 30 and over receive training, News Release No 63/97,9 
September 1997. 59European Court of Auditors, Doc. 54/16.1.1998 including Letter of Audit No 1/1998 on the audit of the European Social Fund operations in Greece of October 1997, addressed to the Greek Court of Audit, 
p. 5. 60 Ibid, p. 10. 61 Ibid, p. 3. 
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8.2.2.2. ctiveness of the Operational PrQgLamme qEducation and Basic- 
Initial Vocational TrainiLig))62 

This Operational Programme has an overall budget of 1,881,698,180 ECU. It is 
divided into four sub-programmes, each containing several measures. For this thesis the 
most important is the second sub-programme, oInitial Vocational Education and 
Training>>. The other three focus on the general aspects of education, universities, the 
administrative reform in this area and the relevant technical assistance. The basic targets 
of the Operational Programme are to give all young persons aged 15-20 access to 
education and vocational training, to create more flexible structures of vocational 
training in order to attract more students, and to improve the quality of the existing 
educational structures (classrooms, libraries, laboratories, etc). With regard to vocational 
training, the second sub-programme's aims include the creation of 30 new Institutes of 
vocational training, the creation of 9,000 additional training positions, the consolidation 
of existing apprenticeship schemes, the creation of post-high school and postgraduate 
vocational training programmes, the improvement of the vocational training provided in 
areas like Mercantile Marine, Agriculture, Tourism, etc. The training structures are to be 
improved through the modernization of the existing teaching facilities including the 
renovation of existing buildings or the contruction of new buildings where necessary, the 
introduction and use of information technology facilities, the supplement of the libraries 
with new texts and materials, etc. The budget for this sub-programme is 541,523,050 
ECU. 

It has been found that this Operational programme has a high percentage of 
synergy with the employment policies introduced by the European Union. Thus measures 
aimed at the mutual recognition of vocational qualifications or seeking to create training 
positions in areas of high demand in the labour market are deemed completely 
compatible with the European employment policies. This Operational Programme is also 
compatible with actions undertaken by the European Centre for the Development of 
Vocational Training (collection and distribution of information regarding the practices of 
vocational training), the SOCRATES programme, the LEONARDO programme, the 
Community Initiative ENTLOYMENT (especially its strands HORIZON (disabled 
persons), YOUTHSTART (young persons) and NOW (women)). 

" See Nfinistry of National Economy-Nfinistry of Education and Religion, Intermediate Evaluation 
Report of the Operational Programme "Education and Basic-Initial Vocational Training", April 1998. 
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With regard to the implementation of all the relevant projects, all measures 
regarding vocational training have been approved and are being implemented. According 
to the initial programming of expenditure, the second sub-programme was to receive 
28.78% of the budget of the Operational Programme but during the actual 
implementation this percentage was increased to 31.37% (thus increasing the resources 
availble for this sub-programme to 602,142,692 ECU). It is noteworthy that the 
implementation of the measures under the second sub-programme has been better that 
the implementation of the measures of the other sub-programmes. Under the second sub- 
programme, most of the implemented measures committed all the programmed 
appropriations of the budget and required some additional funding. This was attributed 
to the experience of the implementing bodies QdHstry of Labour and Social Security, 
Greek Manpower Employment Organization, Ministry of Agriculture, etc) in managing 
projects financed by the ESF. Only those measures managed by the Mnistry of 
Education diverged negatively from the estimated commitments, by not absorbing all the 
available resources. This was attributed to the Ministry of Education's lack of experience 
in managing projects financed by the Structural Funds. Overall, the second sub- 
programme had until 1998, an absorption rate of 34.3% which is much more satisfactory 
than the other sub-programmes, none of which exceeds 20%. More specifically the 
measures implemented under the second programme had the following absorption rate 
until 1998: 

Measure Amounts in ECU Absorption 
Rate 

Operation of Institutes of Vocational 65)639)273 26.76% 
Training 

Vocational Training schemes of the 128)270; 1254 Mnistries of Labour and Social Security, 42.96% 
Merchantile Marine, Agriculture, Tourism 

Structure-Equipment for Vocational 12)699)504 21.80% 
Training 

Nevertheless., the whole Operational Programme had, in 1998, an absorption rate 
of 23.5%. which was considered very low, given that 1998 was the fourth year of the 
programme's implementation. The projects realized are those of small budgets including 
those concerning the supplies of equipment (mostly information technology equipment), 
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the construction of schools and the renovation of building infrastructure, as well as the 
training of the trainers. 

8.2.2.3. Effectiveness of the Operational PrQgramme oContinuing Vocational 
TrainjugandPromotion'ofEmplo ent))" 

This Operational Programme has a total budget of 1,285,188,000 ECU. The 
Community contribution is 58.8% (56.87% from the ESF and 1.95% from ERDF) of this 
amount. The main objectives of the Programme include the improvement of the 
effectiveness of vocational training through its connection to the needs of the labour 
market and the development and establishment of a permanent system of continuing 
vocational training with a long-term perspective. The Operational Programme contains 
three sub-programmes. The first refers to the development of the structures of continuing 
vocational training (training centres, centres of promoting employment, regional 
observatories of the labour market, etc), and it has been allocated 5.2% of the total 
budget of the Operational Programme. The second sub-programme focuses on the 
continuing vocational training of people already employed or self-employed, in all types 
of enterprises (small: up to 50 employees, medium: up to 300 employees, big: more than 
300 employees). The financed actions include the verification of specific training needs, 
the provision of training especially in areas relevant to the Anow-how>> of the covered 
enterprises, the development of enterprising initiatives and the establishment of 
cooperation networks at European level. This sub-programme has been allocated 52.5% 
of the Operational Programme's budget. The target groups of the third sub-programme 
include young unemployed persons, women, unemployed people aged over 25, 
unemployed people in areas with serious unemployment crisis, and people who lost their 
jobs because of the restructuring of enterprises. Eligible actions include vocational 
training schemes, financed placements, measures aiming to support fan-dlies at work, 
vocational guidance, etc. The sub-programme has been allocated 42.3% of the 
operational Programme's budget. 

All these measures have been found to be compatible with the European 
employment policies especially with the objectives set up by the European Council in 

63 See in Ministry of Labour and Social Security, Intermediate Evaluation Report of the Operational 
Programme "Continuing Vocational Training and Promotion of Employment", 1998. 
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Essen,, 64 according to which there must be an improvement of employment opportunities 
for the labour force by promoting investment in vocational training and of measures to 
help groups which are hard hit by unemployment, like young people, long-term 
unemployed, women and older employees. 

The effectiveness of the operations was assessed in 1998. With regard to the first 
sub-programme, the quantitive aims included the establishment of the following: 10 
Specialized Centres of Training, 8 Local Centres of Training in areas with high 
unemployment, 60 Centre of Promotion of Employment and 13 Observatories of the 
labour market. Several studies were also to be prepared, focusing on the creation of 
original programmes of training, on local and regional labour markets, on the training 
needs of workers,, etc. Until 1997, none of the above had been realized. Only in 1998 
was the creation of some Centres of Promotion of Employment initiated by preparing the 
action plan for the establishment of such Centres. Following the establishment of the 
National Action Plans for Employment the implementation rhythms were increased, and 
now 23 Centres of Promotion of Employment have been established with another 29 
Centres expected by the end of 2000. 

The quantitative objective of the second sub-programme was to provide training 
for 240,000 employed or self-employed persons. Nevertheless, the various actions of the 
sub-programme had no specific quantitative objectives (i. e. how many farmers would be 
trained., how many workers in the private or the public sector would receive training, 
etc). These actions therefore seem to have been prepared according to the number of 
potential beneficiaries and not to the real training needs of the labour market and the 
participating enterprises. It must also be noted that the problem of the Vocational 
Training Centres (see Chapter 5) considerably delayed the implementation of this sub- 
programme. The measure focusing on the provision of training for self-employed people 
or people employed by small enterprises, had achieved an effectiveness rate of 50% (total 
objective 95,250 persons) by 1998. It must be noted, however, that 77% of those trained 
were farmers, which means that those working in small enterprises (especially in the 
services sector) received no training. With regard to medium sized enterprises, the 
effectiveness rate was 116%. mainly because of the participation of several enterprises 
from the private sector (total objective 34,000 persons). Finally, with regard to'large 
enterprises, the effectiveness rate was 70%. with participating enterprises mainly from 

64 European Council, Essen 10 December 1994, Presidency Conclusions, Doc/94/4. 
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the public sector (total objective 89,000 persons). The effectiveness rate of measures 
focusing on persons working in enterprises facing restructuring was only 28% (total 
objective 22,000 persons), because it was difficult to identify the eligible enterprises. 

The third sub-programme aimed to provide training for 104,000 persons, 
including 15,000 unemployed young persons, 15,000 unemployed women, 35,000 
unemployed person aged over 25,25,000 unemployed persons living in areas with high 
unemployment and 14,000 employed persons who were in danger of losing their jobs 
because of problems in the enterprises where they worked. It was also aimed to subsidize 
and create 75,000 new jobs. These objectives were found to overlap. For example the 
objective concerning young persons included both men and women, while there was a 
separate measure focusing on women. Also the "targeting" was found to be inadequate. 
For example, the sub-programme aimed to train only to 15,000 young persons, while this 
group, according to the unemployment rates mentioned above, faces the problem of 
unemployment more than any other. The effectiveness rate of the measures regarding 
young persons was 133% (20,200 received training and 30,000 were subsidized in order 
to be employed), thus proving the inadequacy of the "targeting", which did not consider 
the real needs of the target-group. The measures concerning women were not very 
successful; by 1998 only 1,000 had received training and 8,250 job placements had been 
subsidized. The measures focusing on the long-term unemployed, aged over 25, had in 
1998., an effectiveness rate of 83% with regard to the provision of training and 132% 
with regard to subsidizing job placements. Finally, the measures focusing on people 
living in areas with high unemployment had an effectiveness rate of 25% with regard to 
the provision of training and 78% with regard to subsidizing job placements. The 
measures concerning employed people threatened by unemployment because of the 
restructuring of enterprises (mainly vocational guidance), were not implemented until 
1998, because it was difficult to identify the eligible enterprises and the beneficiaries (as 
in the second sub-programme). 

8.2.2.4. Effectiveness of the 0 rammeqComhatijug Exclusion perational Prog 
om the Lahour Mi ý7rket))65 

65 See Ministry of Labour and Social Security, Intermediate Evaluation Report of the Operational 
Programme "Combatting Exclusion ftom the Labour Market", March 1999. 
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As, mentioned above., this Operational Programme developed serious delays 
during its implementation, mainly because of the lack the necessary infrastucture. 
Therefore it was revised in 1998. Its initial budget of 314.666.666 ECU was reduced to 
240.421.283 ECU because the initial ESF contribution of 236 n0ion ECU was reduced 
by 66 million. The contents of the Operational Programme were also revised and the 
initial five sub-programmes were increased to six through the division of the initial sub- 
programme I to two new sub-programmes (I and 4). The budgetary allocation to each 
sub-programme was revised as follows (in ECU): 

Initial Structure Initial Budget 
Allocation 

Revised Structure Revised Budget 
Allocation 

Sub-programme 1 932499)740 Sub-programme 1 68)044)005 
Sub-programme 2 108)8993t894 Sub-programme 2 51)506)435 
Sub-programme 3 82)200)585 Sub-programme 3 48)552)499 
Sub-Programme 4 2031266)568 Sub-programme 4 35)703)063 
Sub-Programme 5 92799)879 Sub-programme 5 29)431)606 

Sub-programme 6 7ý183)675 
Total 314)666., 666 Total 240)4212283 

Out of the six sub-programmes (after the 1998 revision), four have specific target groups 
while two are of a more horizontal nature. It is estimated that after the Programme's 
completion 53,521 persons will have benefited directly from it (with regard to training 
and supporting measures). 50% of these are estimated to be included in the labour 
market. Another element of the 1998 revision of this Programme is that the four sub- 
programmes aiming at specific target groups had similar structure in terms of measures 
financed. Three types of measures are implemented under all sub-programmes: those 
aimed at vocational training, those aiming to promote employment and those providing 
supporting services (guidance, counselling, assistance for housing, transport, etc. )- 

Sub-programme 1 focuses on disabled people, including people with kinetic and 
mobility problems, sensory problems, and people with learning difficulties. The total 
number of beneficiaries of this sub-programme is estimated at 9,187 persons. By 1998, 
42.8% of these were covered by the measures implemeted. With regard to the sub- 
programme7s financial implementation, it must be noted that since the evaluation refers 
to the period before the 1998 revision, it also includes the measures financed under the 
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section which is now included in Sub-programme 4. This Sub-programme focuses on 
people with mental health problems. It is estimated to have 7,908 beneficiaries and by 
1998 38.95% were covered. The financial implementation of both sub-programmes was 
383758.1778 ECU which represents 37.4% of their combined budget of 103,747,069 
(after the 1998 revision). 

Sub-programme 2 focuses on immigrants from various places including Pontic 
Greeks from the former Soviet Union, immigrants from Nothern Epirus in Albania, 
political refugees, repatriated Greeks from Western Europe, fellow-Greeks and 
immigrants who were living in countries other than those already mentioned. The number 
of beneficiaries is estimated at 12,426 persons. By 1998,56.1% were covered by the 
measures implemented. The financial implementation of this sub-programme for the 
period 1994-1998 was 23,959,007 ECU, which represents 46.5% of its budget. 

Sub-programme 3 focuses on prisoners, those released from prisons, juvinile 
delinquents, fon-ner drug addicts, people who live in isolated places, people who live in 
single parent families, Gipsies and Pomaks. The number of beneficiaries is estimated at 
24,000 persons. By 1998,22.7% were covered by the measures implemented. The 
financial implementation of this sub-programme for the period 1994-1998 was 
195961,1681 ECU, which represents 41.1% of its budget. 

As mentioned above., sub-programmes 5 and 6 have a horizontal nature. They do 
not focus on specific target groups. Their objective is to prepare the infrastructure 
necessary for the implementation of the other sub-programmes. More specifically, sub- 
programme 5 contains measures focusing on the education and training of the trainers 
and the personnel that will be involved in the implementation of the other sub- 
programmes, on innovatory projects, on activities regarding information and raising 
public awareness, on building infrastucture and equipment. However, none of these 
measures had been implemented by 1998. The implementation of the other sub- 
programmes necessitated the use of the existing infrastucture, which was inadequate, 
leading to delays in the overall implementation of the Operational Programme. This was 
the main motive for the 1998 revision. At the time of the evaluation only 20,3% of the 
sub-programme's budget was committed but no payment had been made. 

Sub-programme 6 also has a supplementary nature. It provides for measures 
focusing on preparative actions such as the establishment of management mechanisms 
and structures, the performance of evaluation reviews of the operations financed, 
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conducting studies regarding the extent of exclusion of the labour market at national and 
regional level in order to improve the objectives of the operations, organising seminars 
for those involved in the implementation of the Operational Programme, etc. During the 
period 1994-1998, the financial implemantation. of this programme was 1,294., 847 ECUý 
which represents 18% of its budget. 

In total, the Operational Programme oCombatting Exclusion from the Labour 
Market)) had a financial implementation rate of 34.9% for the period 1994-1998 which 
means that out of 240,421,285 ECU only 83,974,313 have been absorbed. With regard 
to its substantive effectiveness, out of 53,521 estimated beneficiaries) only 40.4% 
(21,643 persons) had been covered during this period. 

8.2.3. Effectiveness of the Community Initiative EMPLOYMENT 66 

As mentioned above (see Chapter 2), the overall amount given to Greece by the 
ESF for the implementation of the ENDLOYMENT Initiative., was 70.175.000 ECU. 
This figure represented 67.49% of the overall amount allocated to the implementation of 
this Initiative in Greece, which was 103 963 000 ECU. The allocations to the four 
strands of the ENTLOYMENT Initiative were as follows (in ECU) : 67 

Strand National (private and EU Contribution Total 
pubic) Contribution 

EMPLOYMENT- 9)1332000 18)968.000 28)101)000 
NOW 

EMPLOYMENT- 9)446)000 19)619)000 29)0657000 
HORIZON 

EMPLOYMENT- 8.1120)000 16., 8652000 24)9852000 
YOUTHSTART 
EMPLOYMENT- 7)089)000 14)723)000 21)812)000 

INTEGRA 
TOTAL 33,788,3000 709175,000 1033P9 

" See Nfinistry of Labour and Social Security, Mid Term Evaluation Report of the Community Initiative 
"EWLOYN1ENT"', Athens, June 1998, Ministry of Labour and Social Security, Fourth Intermediate 
Evaluation Report of the Community Initiative "ENTLOYNMNI"', Athens, December 1998, Ministry of 
Labour and Social Security, Fifth Intermediate Evaluation Report of the Community Initiative 
"EWLOYNMNT", Athens, June 1999. 1 This information was available on line at the following sites on 1.6.1999: 
ii, ii, w. europa. eu. int/conun/dl,, 05/esf/en/public/sr now/nowilitmMop for EWLOYNIENT-NOW, 
iN, i,,, w. europa. eu. int/coinni/dgO5/esf/en/piiblic/sr-hor/liorl. htiii#top for EWLOYNENT-HORIZON, 
www. europa. eu-int/conun/dg05/esf/eii/public/srý_yoiitb/), outlil. htiu#top fo r ENDLOYNENT- 
YOUTHSTART, ii,, vvw. europa. eu. int/coiiuiVdgO5/esf/eii/public/sr integ/integl. htmWtop for 
ENDLOYNENT-INTEGRA. 
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During the first cycle (1994-1996), 107 projects were approved and 103 were 
implemented, thus achieving an implementation rate of 96.3%. During the second cycle 
(1997-1999), 177 projects were approved and are currently being implemented, and their 
implementation period has been extended until December 2001. The actions implemented 
per strand of the EWLOYM[ENT Initiative are as follows: 

Strand Total of Types of Action % on the total of 
actions per actions per Strand 

Strand 
Vocational training, 
guidance, and employment 
systems 32.9% 

NOW 222 Vocational training 21.2% 
Employment 24.3% 
Information dissemination 
and awareness 21.6% 
Vocational training, 
guidance, and employment 
systems 26.5% 

HORIZON 427 Vocational training_ 19% 
Employment 24.8% 
Information dissemination 
and awareness 29.7% 
Vocational training, 
guidance, and employment 
systems 31.4% 

YOUTHSTART 389 Vocational training 20.6% 
Employment 20.3% 
Information dissemination 
and awareness 27.8% 
Vocational training, 
guidance, and employment 
systems 22.2% 

INTEGRA 117 Vocational training 16.2% 
(Immigrants) Employment 25.6% 

Information dissemination 
and awareness 35.9% 
Vocational training, 
guidance, and employment 
systems 21.6% 

INTEGRA 102 Vocational training 21.6% 
(Other groups) Employment 29.4% 

Infon-nation dissemination 
and awareness 27.5% 
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The actions concerning the establishment of vocational training, guidance, and 
employment systems include: the creation of structures of access to the labour market, 
the development of entrepreneurship, the creation of databases for jobs, training to the 
use of new technologies, the development of training tools, researching support needs, 
the creation of structures for social inclusion!, the establishment of information services 
regarding the demand and offer of jobs, support schemes to small and medium sized 
enterprises, studies of labour markets, techniques for seeking employment, etc. The 
actions concerning the provision of vocational training include: the promotion of self- 
employment and entrepreneurship, the improvement of existing enterprises, the 
restructuring of work (by introducing schemes ofjob-sharing, part-time work, tele-work, 
work at home), the development of knowledge on human resources management, the 
provision of training in areas like environmental protection, the needs of the local 
societies, arts cultural heritage, use of new technologies, provision of on-the-job 
training, etc. The actions concerning the promotion of employment (stricto sensu) 
include: financed job placements, financial/credit and technical support for the creation of 
new (especially small and medium sized) enterprises thus promoting enterpreneurship, 
local initiatives of employment leading to the creation of new jobs, etc. Finally the 
actions concerning information dissemination and raising awareness about the relevant 
problems include: an appeal to social partners and public opinion to support the other 
actions, creation of new information centres and support for existing ones, conduction of 
seminars, preparation of information materials (manuals, booklets, etc), information 
about the problems of the target-groups of the actions, the consolidation of 
HANDYNET (electronic network providing information mainly for disabled people but 
also for other disadvantaged groups), use of the Media, etc. 

It is obvious from the above descriptions that there are perspectives of 
substantive synergy between these actions and the measures and prograrmmes 
implemented under the Greek CSFs and the National Action Plans for Employment. 

The geographical distribution of the projects was as follows: Eastern 
Macedonia/Thrace: 8.4%, Central Macedonia: 20.7%, Western Macedonia: 3.9%, 
Epirus: 11,7%, Thessaly: 5.6%, Western Greece: 6.7%, Continental Greece: 5%, Attica: 
5.6%. Peloponese: 20.7%, Ionian Islands: 1.1%. Nothern Aegean: 1.7%, Southern 
Aegean: 3.4%, Crete: 5.6%. 
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The results of the actions have been assessed with regard to the products created 
and the people who benefited. Concerning the products the following table is indicative: 

Products First Cycle Second Cycle 
Structures 0% 22% 
Databases 5% 6% 
Dissemination-Promotion 28% 29% 
Methodology 19% 5% 
Training Material 12% 13% 
Training 32% 13% 
Studies-Reports 0% 8% 
Other 4% 4% 

While during the first cycle the focus was on vocational training, information activities 
and the methodology of implementation, during the second cycle the projects focused 
mainly on the creation of structures and on information activities, while the training 
activities were considerably limited. 

'D p Regarding the beneficiaries, the following table contains the relevant infonnation: 

Strand Beneficiaries from 
Vocational Training 

actions 

Beneficiaries from Actions 
for Promoting 
Employment 

NOW 208 331 
HORIZON 163 480 

YOUTHSTART 197 214 
INTEGRA 149 230 
TOTAL 717 1)255 

]Finally, it is interesting to note the specializations acquired by the beneficiaries from the 
vocational training schemes as well as their subsequent professional activity: 18.55% 
were employed in the provision of social services and services in general., 11.76% in 
tourism, 10.4% in agriculture and relevant activities, 4.97% in retail commerce, 4.52% in 
cultural activities, 4.52% in information technology activities, 4.07% in construction 
activities., 3.61% in hotels and restaurants, 3.61% in business support activities(legal, 
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accounting, etc), 3.16% in wholesale commerce, 3.16% in communication activities 
(press, radio, television), 2.71% in environmental protection, 2.26% in publishing 
activities., etc. 

8.2.4. Effectiveness of other measures financed by the ESF 

As analyzed in Chapter 2, there have also been other measures in Greece financed 
by the ESF, for example the Integrated Mediterranean Programmes. The importance of 
the assistance granted through these Programmes is undisputed, however it was not used 
effectively. The financial assistance of the IM[Ps was granted, in several occasions, for 
public works that were never completed while it is estimated that 30% of this assistance 
was spent on very small projects, which had no structural effect but were simply used for 
partisan purposes . 68The result of this management was that at the end of implementation 
period of the IM[Ps, several areas of Greece were seriously lagging behind in 
development, compared with other Southern-European territories in other Mediterranean 
Member States. 

The Greek National Action Plans for Employment have been evaluated by the 
European Commission. 69They focused on the employability pillar. They were criticized 
by the Commission for lacking a sufficiently structured employment strategy and being 
fragmentary. However, it was acknowledged that they demonstrated potential to tackle 
serious problems such as youth unemployment and long-term unemployment, although it 
was necessary to add a timetable for the measures regarding long-term unemployment. 
The vocational training schemes have been consolidated through certification of training 
centres and linking training with labour market needs, but a more comprehensive strategy 
and quantified targets are necessary. The social partners are expected to play a more 
active role in the effort to promote employment. The measures concerning the promotion 
of entrepreneurship and adaptability were satisfactory. With regard to equal 
opportunities, the application of priority criteria for women's participation in training and 
employment schemes (gender mainstreaming) is a very positive measure. A similar 
approach has been followed in many cases for other groups (disabled, immigrants, 
minorities, etc). Most measures included in the plans are financed or co-financed by the 
68 See Oikonomikos Tachydromos, 10.12.1998, p. 21, EE, issue 11,1999, p. 27 for more details. 69 See for instance, European Commission, Joint Employment Report 1999, COM (1999)442 final, and EE, issue 10,1998, p. 51. 
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ESF. 80% of the ESF financial support is allocated to measures under the employability 
pillar. Nevertheless, most of the resources given according to the Greek Plans were 
found to focus on curing the various unemployment problems and not on preventing 
them. Greece has committed itself to comply with the prevention target by 2002, when 
all the relevant schemes will be fully operational and the monitoring of flows into and out 
of unemployment possible. Moreover, the description of the measures included in the 
Greek Plans was such that it was impossible to estimate the overall exact cost of their 
implementation. 

The Greek Ministry of Labour and Social Security has also examined the 
effectiveness of the Greek National Action Plans for Employment. The two main 
programmes "Young People in Active Life7 and "Back to Work" (see Chapter 2) aimed 
to create 60.000 jobs by April 1999. By the end of 1998, they had only created about 
25,000 jobs and they had been active since April 1998. The participation of women in 
employment programmes was increased from 45% to 60% and in training programmes 
from 40% to 50%. The participation of small and medium sized enterprises in 
employment programmes increased to 70% but their participation in training 
programmes is very low. Furthermore, the participation of disabled persons in 
employment programmes was increased from 1% to 5% while the aim was and still is 7% 
for the year 2003.70 

A general remark has been that the contents of these Plans do not always 
correspond always to the Community Guidelines but often incorporate national priorities 
regarding employment . 71 This is justifiable, since promoting employment is a competence 
of the Member States. Nevertheless, due to fear of political censure by the European 
Institutions., the Member States have tried., slowly but steadily, to adjust their National 
Action Plans for Employment to the guidelines of the Union. It is still too soon to seek 
empirical verification of the intention expressed in these Plans in order to establish their 
effectiveness. 

In 1990, the ECA examined the implementation of the exceptional assistance 
given to Greece in the social field from 1984 until 1991.72 As mentioned in Chapter 2, 

70 For all these see To Vima, 16.5.1999, p. D16. 71 See G. Raveaud, Dynamics of the Welfare State Regimes and Employability, Paper presented during 
the annual conference of the European Institute of Social Security "Confidence and Changes: Managing 
Social Protection Systems in the New Millennium", G6teborg 6-10 September 2000. 72 European Court of Auditors, Special Report 5/1990 on the implementation of Council Reg. 
84/815/EEC on exceptional financial support in favour of Greece in the social field, OJ 1990P C 33 1/1. 
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this assistance aimed to cover 55% of the costs of building, fitting out and equipping 
vocational training centres as well as centres for the rehabilitation of the mentally and 
physically ill and handicapped, with a view to helping them return to gainful employment. 
Two programmes were implemented, one for the vocational training centres and one for 
the rehabilitation centres. 

The programme for the vocational training centres was practically a forecast of 
the distribution of the aid between the beneficiary bodies with overall indications 
regarding the work expected to be carried out by these centres. There was no indication 
of the substance of the projects to be implemented and no information regarding any 
national contributions. The programme for the rehabilitation centres was even more 
vague, consisting mainly of guidelines to be adopted concerning the policies that those 
centres should promote. There was no individualized forecast by centre or beneficiary 
nor was there any precise indication of the nature of the operations to be financed. These 
programmes were considered to show a high level of improvisation and they lacked a 
valid reference framework indicating the envisaged projects. 73 

The ECXs controls revealed that there was no adequate technical preparation for 
the implementation of the projects. There were serious delays because of these 
omissions., and because the forecasts were drawn up in drachmas as the then unstable 
exchange rate between ECU and drachma caused additional logistical burdens. Ensuring 
the eligibility of the expenditure was another problem since there were no structured 
accounts broken down by operation. In fact some of the operations financed had led to 
the improvement of the remuneration of the staff employed in vocational training centres 
or rehabilitation centres, without any new expertise being provided nor any significant 
changes being made to the services (training and treatment) provided by these centres. 
The courses of some vocational training centres were not planned in line with the needs 
of the labour market. The work carried out in the rehabilitation centres, instead of aiming 
to reduce the role of internment in the provision of care to the mentally ill and to increase 
new treatment methods involving integration in the social environment, resulted in a form 
of consolidation of former treatment methodS. 74 

At the end of the original programming period (1984-1988) only 70% of the 
available assistance was conunitted and only 23% was actually paid . 7' This resulted in 
73 Ibid, p. 3. 74 lbid, p. 4. 75 lbid, p. 2. 
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t'-, -.,, ', -, ending the programn-dng period for three years (until 31.12.1991) and providing 
technical assistance through Council Reg. 88/4130/EEC. With regard to financial 
management, a monitoring committee was established in June 1989, which submitted 
reports to the Commission. These however only referred to the vocational training 
centres, not to the rehabilitation centres. A monitoring system, based on a mechanism 
collecting and circulating information on the progress of the projects was also supposed 
to be established, but was not. In an overall assessment of the scheme granting to Greece 
exceptional financial support in the social field, the ECA, based on the finding of its 
inspections, concluded that it was a "disappointing experience". 76 

Finally, it is interesting to exanýne the opinion of the actual beneficiaries 
regarding all these measures financed by the ESF in Greece regarding employment and 
especially those focusing on vacational trairýng. Recently, the Sociology Department of 
the University of Crete and the National Institute of Labour of the Greek General 
Confederation of Workers published a study titled "Demand of continuing training and 
motives of interested persons in Greece", 77 according to which the number of people that 
participated in vocational training schemes from 1995-1998 was 120,000, i. e. 27% of all 
unemployed in Greece. 29.05% of the participants were trained in information 
technology, 23.1% were trained in business administration and insurance, 13.34% were 
trained as office en-dpoyees and in hotel management, 10.32% were trained in agriculture 
and protection of the envirorunent, 7.81% were trained as artisans, 5.40% were trained 
in foreign languages and child care, 4.24% were trained in media, 3.95% were trained in 
handicraft and building restoration, 2.79% were trained in paramedical issues. The 
beneficiaries participated in these schemes for the following reasons: 

Reason Yes No 
Interest in the contents of training 48.8% 51.2% 
To acquire knowledge 38.9% 61.1% 
To have more qualifications during job search 61.1% 38.1% 
The scheme was subsidized-Interest in money 40.2% 59.8% 
The scheme was offering knowledge of personal interest 18% 82% 
Nothing else to do 9.7% 90.3% 

76 Ibid, p. 6. 
77 See Apogevinatini tis Kyfiakis, 20.8.2000, p. 68-69. 
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According to the participants' in the schemes, their effectiveness was as follows: 

Types of Effectiveness Very much-Enough Little Barely-None 
Support to find ajob 49.3% 20.5% 30.2% 
Correspondence to the needs of labour 
market 

50.1% 23.7% 26.2% 
Provide knowledge required by labour 
market 

55.3% 22.5% 22.2% 
Long duration in relation to the 
content 

24.7% 19.7% 55.6% 
Use of suffiently prepared trainers 73.4% 11.1% 15.6% 
Supporting structure suitable for the 
scheme 

62.4% 17.6% 20% 
Duration was necessary 64.6% 17.2% 18.2% 
Implementation compatible with 
original tender 

74.2% 17.2% 18.2% 

These findings clearly show that the vocational training schemes in Greece must be 
strategically re-orientated. The contents of training must correspond not only to those 
sectors of the economy and the labour market that are currently being developped (i. e. 
business management, protection of environment) but also to those already developed 
(i. e. meadia, information technology, tourism). An equilibrium will thereby be achieved, 
meeting the needs of the labour market in terms of specialization and expertise. 
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Conclusion 
It was estimated at the beginning of the programming period 1989-1993 that the 

measures financed by the Structural Funds would have a positive impact on the Greek 
economy only if Greece was in a position to absorb the resources given by these Funds., 
This thesis has examined in detail the legislative and institutional framework of the 
financial control of these resources especially those given by the ESF concerning the 
promotion of employment. The examination revealed some serious problems regarding 
the existing mechanisms of financial control, at national and European level. These 
problems caused considerable delays in the absorption of the Community resources, thus 
resulting in a non-satisfactory rate of effectiveness of the programmes implemented so 
far, especially those aiming to tackle unemployment. The extension of the programming 
period 1994-1999 until 2001, only for Greece, demonstrates that the current system of 
financial management and control., at national and European level, is in need of reform. 
The proposals put forward throughout this thesis aim to create a control scheme that will 
safeguard the sound financial management of the ESF resources given to Greece. The 
importance of having such an effective scheme can be demonstrated by some 
considerations regarding the next programming period i. e. 2000-2006. 

It is unquestionable that new important initiatives regarding social policy will be 
required in Greece during the next ten years. A new aim has been identified following 
Greece's success in joining the Economic and Monetary Union: the achievement of 
substantive convergence in economic and social terms. This aim is to equalise the living 
standard of the average Greek with that of the average European. The main instrument 
to achieve this is the growth of the Gross Domestic Product. In 2000, this growth is 
3.9% while estimates for 2001 include a figure of 4%. The aim is to stabilize this growth 
at an average annual rate of 5%. This rate, according to the Greek Ministry of National 
Economy, will allow Greece to achieve substantive convergence with the other Member 
States of the European Union in 201 0.2 

It is true, that the growth of the Gross Domestic Product is one of the most 
useful indicators regarding the promotion of employment. More specifically, according 

B. Manesiotis, Public Sector: Implications ftom the accession in the EEC and Perspectives, Center of Research of the Greek Society-Academy of Athens, 1993, p. 76-77. 'For more details see To Vima, 18.6.2000, p. A10. 
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to A- Okun, an American professor of economics, there is a relationship between the 
increase of the Gross Domestic Product and the reduction of employment: whenever the 
Gross Domestic Product increases by 2%, unemployment is reduced by 1%. 3 This 
relationship, known in economics as "Okun's Law", refers to the American economy. 
For the Greek economy, which is less flexible with regard to structural change and 
labour market, the ratio is more probably 2.5%-3% increase of the Gross Domestic 
Product in order to reduce unemployment by 1%. 4 According to the aforementioned 
estimates,, the GDP growth will be 5% per year, and the most recent percentage of 
unemployment in Greece is 11.7%. Therefore, it will take four to five years for Greece to 
have an more acceptable unemployment rate of 6%, assuming that no extraordinary 
conditions occur during this period. 

A factor that might affect these developments is the enlargement to include 
countries from Central and Eastern Europe. It has been found that, although this 
procedure will not affect the labour market of the Member States on average, the labour 
markets of the Member States bordering countries from Central and Eastern Europe 
(including Greece) will be significantly affected. The migration of manpower from those 
countries will negatively affect sectors of the labour market, e. g. trade sectors (such as 
clothing and footwear) and the constructing sector, concentrating on blue-collar workers 
in manufacturing industries and on unskilled labour in services, since immigrants from 
Eastern and Central Europe will compete for jobs with the workers in these sectors. 
Conversely, workers from the current Member States can seek employment in Central 
and Eastern Europe countries in other sectors and industries such as communication 
equipment, measuring instruments, computers, motor vehicles. ' 

Another effect of enlargement is that the resources given to countries like Greece 
through the Structural Funds have been reduced, compared to the original estimates, 
because a major part of this financial assistance has been redirected 'towards the 
candidate countries. In order to make this reduction more acceptable both in political and 
economic terms., it was decided, during the meeting of the European Council in Berlin 
(March 1999), that a special financial allowance will be given to Greece, Ireland, 
Portugal and Spain in order to maintain, for the 2000-2006 period, the overall average 

3 Th. P. Lianos, Unemployment and Okun's Law, To Vima, 9.4.2000, p. D7. 4 Ibid, p. D7. 
For a more detailed analysis of this issue see European Integration Consorium) The impact of Eastern Enlargement on Employment and Labour Markets in the EU Member States, Berlin-Milan 2000. 
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level of per capita aid reached in 1999.6 The allowance for Greece is 450 million 
EURO .7 Furthermore, the Commission, based on the new Objective 1, under the 1999 
Regulations on the Structural Funds, has determined which regions will be covered by 
this Objective. ' According to the Commission all the NUTS IEL regions of Greece will be 
covered by Objective 1. This means that the whole of Greece will again be eligible for 
assistance by the Structural Funds. For that reason however, Greece will receive no 
transitional support under Art. 6 of Regulation 99/1260AEC. According to the 
Commission's indicative allocation of appropriations for Objective 1, Greece will receive 
20,961 million EURO-9 

The reduction of the structural assistance given to Greece caused severe concern 
, given the task of achieving substantive economic and social convergence with the other 
Member States, as set for the 2000-2006 period. It is true that the national resources 
made available especially for social policy measures are not increasing. 10 The tax paying 
capacity of the Greek people has reached its limits, after the vigorous financial effort 
made in order to join the Economic and Monetary Union. Therefore, in order to maintain 
and increase the welfare state mechanisms in Greece as a means of achieving social 
convergence, the resources given by the Structural Funds are the obvious solution. It is 
crucial therefore to establish mechanisms, in a legal and institutional context, that will 
provide for the sound financial management of these resources. 

The main instrument for promoting structural measures in Greece will be the 
third Community Support Framework (CSF). According to the Regional Development 
Plan submitted by Greece to the Commission in order for the latter to approve the CSF, 11 

6 It has been suggested that, in general, Community structural funding is conceived in terms of a "compensatory logie' within the framework of an intergovernmental bargain, whereby the Member 
States are "compensated" for the costs or risks they undertake when they adopt decisions regarding deeper and wider integration, such as the current enlargement process. This pattern of behaviour on behalf of Community institutions has been noted before when the major reforms of the Structural Funds 
closely followed the adoption of significant documents regarding European integration such as the Single European Act and the EU Treaty. See J. Scott, Regional Policy: An Evolutionary Perspective, in 
P. Graig, G. De BArca, The Evolution of EU Law, Oxford University Press, 1999, p. 625-652 at 627- 
628. 7 European Council, Presidency Conclusions, Berlin 24-25 March 1999, Doc 100199, p. 16. 1 Commission Decision 99/502/EC drawing up the list of regions covered by Objective 1 of the 
Structural Funds for the period 2000 to 2006, OJ 1999, L 194/53. 9 Commission Decision 99/501AEC fixing an indicative allocation by Member State of the commitment 
appropriations for Objective 1 of the Structural Funds for the period 2000 to 2006, OJ 1999, L 194/49. 10 See Pl. Tinios, Is there inefficiency of resources for social policy?, Epikedra issue 4, Sept-Dec 1997, 
available on line at http: //Imet/conipulii*. gr/taseis/epikedra/EPI04/04epi 1 Lhtin on 6.5.2000. 11 The Commission approved in principle the CSF for Greece for the programming period 2000-2006 
while the final decision will be adopted after consultation with various committees as provided for by 
Regulation 99/1260/EC. See Commission Doc IP/00/861,26.7.2000. 
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there will be seven priority axes: human resources, communications, competitivity, 
agriculture-fisheries, quality of life, infon-nation society, regional development, including 
in total 24 operational programmes (11 substantive programmes and 13 regional 
programmes). The human resources axis includes two operational programmes, one 
regarding education and one regarding employment. The axis has an overall budget of 
about 4,480.2 million EURO divided as follows: 2,484.6 million EURO will be given to 
the operational programme on education and 1,995.6 EURO will be given to the 
operational programme on employment. 12 The Greek Ministry of Labour and Social 
Security, which will be the managing body with regard to the operational programme 
regarding the measures to promote employment, has set six main targets for its actions: 
a) linking initial and continuing vocational training, b) improving the quality of vocational 
training and linking it with employment, c) common planning of all projects regarding 
vocational training and employment, d) orientating of the projects regarding employment 
towards sensitive target groups like women, young persons, old persons and long-term 
unemployed, e) complete restructuring of the Greek Manpower Employment 
Organization, f) cooperating with the private sector in order to increase the number of 
available job positions. 13 

Nevertheless., according to the ex ante evaluation of this Regional Development 
Plan, performed by the Greek Centre of Programming and Economic Studies on behalf 
of the Greek Ministry of National Economy, the third CSF's contribution to the effort to 
combat unemployment will be limited. More specifically, while the structural measures 
financed under the CSF is expected to help the overall growth of the Gross Domestic 
Product by causing an overall increase rate of 6.37%, only 85,000 new job positions are 
expected to be created. 14 The Council has noticed the fact that despite the growth of the 
Gross Domestic Product., unemployment remains unreasonably high in Greece. 
Therefore., it has recommended some actions to the Greek government: a) to take 
decisive and coherent action to prevent young and adult unemployed from drifting into 
long-term unemployment, b) to examine in more detail any disincentives within the tax 
and benefit system which may discourage labour market participation, in particular of 
women, c) to improve further the quality of education and vocational training, focusing 

" See European Comn-dssion, Summary of the Community Support Framework Greece 2000-2006, 
available on line at littp: //iAiiw. inforelyio. cec. eu. int/iNbpro/prord/pro2OOO-en. htm on 18.9.2000. 13 See To Vima, 23.1.2000, p. D9. 
"See Ependytis/Oikonomia, 7-8.8.1999, p. 4. 
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on continuing training, d) to adopt and implement regulatory and fiscal measures 
designed to reduce the administrative burden for setting up new undertakings, e) to 
encourage the involvement of the social partners at all appropriate levels, f) to take 
appropriate measures to upgrade the statistical monitoring system so that policy 
indicators will be provided with the agreed definitions and methods. " 

These remarks identify the problem of all measures regarding employment that 
have been implemented in Greece to date. They all focused on creating new jobs, in 
order to achieve full employment, and establisl-ýng a "safety nee' (mainly through social 
security and welfare mechanisms aiming to provide a minimum income) for those who 
did not manage to find a job. The real challenge, however, is not simply to increase 
employment in terms of quantity but also in terms of quality. It has been noted correctly 
that only through the provision of knowledge, via education and vocational training, is it 
possible to eliminate the real cause of unemployment in Greece, which is the enormous 
inequality in terms of knowledge and consequently of employment perspectives. 16 Thus, 
the more appropriate method would be to increase every person's access to education 
and training and to improve the quality of the education and training provided by taking 
into consideration the needs of the modem labour market and the conditions of the 
knowledge-based economy (especially in the area of information technology). These 
approaches, along with the already established mechanisms aiming to increase the 
number of jobs available, can provide a more integrated solution to the problem of 
unemployment in Greece. The resources necessary in order to realize these schemes are 
given to Greece by the ESE It is Greece's duty to make good use of them. 

It is therefore obvious that the usefulness of the ESF resources given to Greece 
depends on the implementation of the relevant programmes. Perhaps the most important 
part of their implementation is their financial management and control. This has been the 
purpose of this thesis: to contribute to the creation of a legislative and institutional 
framework of financial control of the management of the resources given to Greece by 
the ESF., through analyzing the relevant provisions, identifying the problems and 

15 Council Recommendation 2000/164/EC on the implementation of Member States' employment policies, OJ 2000, L 52/32 at 35-36. See also European Commission, Recommendation for a Council Recommendation on the implementation of Member States' employment policies, Brussels 6.9.2000. That document contains two additional recommendations: a) the development of a strategy and policies implementing the employment guidelines across the four pillars of the European Employment Strategy 
and b) the encouragement of a partnership approach involving the social partners by commiting them in emploympnt-friendly schemes with regard to areas such as work organization. 16 K. Tsoukalas, The future of labour, To Vima, 2.7.2000, p. B04. 
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suggesting solutions. All these will contribute to the creation of a culture of financial 
control. It has correctly been said that such a culture is necessary, espacially today, in 
Greece, in the European Union, and in any country: 

"It is well known that public audit is a basic principle of democracy because it is a barrier to the misuse of power which can corrupt people.... In difficult times, like 
the ones we live in today, safeguarding the sound financial management of public 
resources is a necessary condition for the taxpayers to accept the sacrifices 
needed for the security and the progress of a country. " 17 

" K. Karamanlis, Speech during the celebration for the 150 years of the Greek Court of Audit, 28.9.1983. 
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ANNEX I 
The Co-decision procedure: Art. 251 (ex 189b) of the EC Treaty' 

- roval or no action App 

Council 
adopts common position 
by qualified majority 

Acceptance of 
Parliament's amendments 

Commission (proposal) 
Parliament (opion-first reading) 

Council (Common Position) 

Parliament (Second Reading) 

Amenchnent by 
absolute majority 

Commissidýn (opinion) 

Council 
Adopts common Posistion by qualified 

majofity 

eject on by absolute 
maj o ri ty 

Conciliation Committee 
convened (see below) 

Non Acceptance 
of Parliament's amen&-nents 

Council 
Adopts common 

position by unanimity 

Council 
Rejection of Parliament's amendments 
Conciliation CoAlmi-ttee convened by Council and Parliament 

Trealy of AgreeMent No AgFeement Amsterdam 
Instrument adopted by t This part Parliament and Council Co cil of the pro- 

unanimously or by qualified confirms common ccdure is 
majority position by qualified abolished 

majority and in case i of no agre- (Ofird reading) Parliamen enient the Parliament (Ofird reading) enient. the Instrument rejected by absolute legislation 
majority-proposal lost is dropped 

I Yj. -D. Borchardt, The ABC of Community Law, 1994, p. 49 



III 

Annual breakdown of the allocations for structural 2 operations for the period 2000- 
2006 as adopted by the European Council in Berlin 

Structural perations (in KURO million) 
2000 2001 2002 2003 2004 2005 2006 
32ý045 31,455 30ý865 303,265 29,595 29,595 -T 29,170 

Structural Funds (in EURO million 
2000 2001 2002 2003 2004 2005 2006 
29,430 28,840 28)250 71670 27)080 27.080 26,660 

Cohesion Fund (in EURO million) 
2000 2001 2002 2003 2004 2005 -2006 
21P615 2)615 2,615 21,615 2)515 _ 2,515 2 

2 European Council, Presidency Conclusions, Berlin 24-25 March 1999, Doc 100/99, avail-able , on line at littp: //w%viv. eu-presidencv-de/ausland/engliscli/o 1/frameset. htn-d on 26.09.1999, pp. 10,11 and 19. 
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ANNEX III 
Indicative allocation by Member State of the commitment appropriations for 
Objectives 1,2,3 of the Structural Funds for the period 2000 to 2006 3 

Member State Appropriations in E URO million 
Objective 1 Objective 2 Objective 3 Total 

Belgium 368 737 12105 
Denmark - 156 365 521 
Germany 191,229 2,984 4,581 26,794 
Greece 201961 - - 20,961 

373,744 2)553 2,140 422437 
France 3ý254 5,43 7 4,540 137231 
Ireland 19215+100 - - 11315 
Italy 211935 2ý 145 3,744 _27,824 Luxemt22Eg 34 38 7 

_ Netherlands 676 1,686 2)362 
Austria 261 578 528 15367 
Portugal 16ý 124 - - 16)124 
Finland 913 459 403 1 1775 Sweden 372+35dw 354 720 1,796 
United KiEgA2m 4,685+400'** 33989 4,568 13,642 
Total 127ý543 19,733 1 24,050 171,326 

' Commission Dec. 99/501[EC fixing an indicative allocation by Member State of the commitment 
appropriations for Objective I of the Structural Funds for the period 2000 to 2006, OJ 1999, L 194/49, 
Commission Dec. 99/504/EC fixing an indicative allocation by Member State of the C01111nitment 
appropriations for Objective 2 of the Structural Funds for the period 2000 to 2006, OJ 1999, L 194/60, 
Commission Dec. 99/505/EC fixing an indicative allocation by Member State of the conimitnielit 9 ýpprol)nations for Objective 3 of the Structural Funds for the period 2000 to 2006, OJ 1 99, L 194/63. 
Jhe additional amount is the PEACE programme relating to the peace process in Northern Ireland. 
The additional amount is a special programme for the Swedish regions. 

*** The additional amount is the PEACE programme relating to the peace process in Northern Ireland. 
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ANNEX IV 
Regional Breakdown of Structural assistance in Greece for the implementation of 
the third Greek Community Suport Framework (2000-2006)4 

Regions ECU million 
Attica 41846 
Peloponese 17751 
Central Macedonia 3ý524__ 
Northern Aegean 568 
Eastern Macedonia/Thrace 1ý396 
Southem Aegean 382 
Thessaly 11772 
Western Macedonia 737 
Western Greece 1)962_ 
Ionian Islands 481 
Crete 891 
Epirus 11293 
Continental Greece 1)358 
Total 20)961 

4 P. Kakouris, Mere are the resourccs of the 71ird Collilijunity Frammork distributcd, Apogevinafini, 
7.8.1999, p. 37. 
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ANNE XV 
Main Community documents regarding the policies on the promotion of Employment 
Gcncral issucs about Employment 
-Council Resolution concerning a social action prograrnme, OJ 1974, C 13/1 
-Council Resolution on guidelines for a Community labour market policy, OJ 1980, C 
168/1 
-Council Resolution on Community action to combat unemployment, OJ 1982, C 186/1 
-Council Resolution on the contribution of local employment initiatives to combating 
unemployment, OJ 1984, C 161/1 
-Council Conclusions concerning specific employment measures, OJ 1985, C 165/1 
-Council Resolution on an action programme on employment growth, OJ 1986, C 340/2 
-Council Resolution on the need to tackle the serious and deteriorating situation 
concerning unemployment in the Community, OJ 1993, C 49/3 
-Council Resolution on the role of social protection systems in the fight against 
unemployment, OJ 1996, C 386/3 
-Council Regulation 68/1612/13EC establishing a mechanism for clearing vacancies and 
applications for employment throughout the Community (EURES), OJ 1968, L 257/2, 
amended by Council Regulation 76/312/E-EC, OJ 1976) L 39/2 and Council Regulation 
92/2434/EECý OJ 1992) L 245/1. 
-Council Decision 98/171/E4C on establishing activities concerning analysis, research and cooperation among the Member States in the field of employment and the labour market OJ 1998, L 63/26 
-Council Decision 98/347/EC on measures of financial assistance for innovative and job- 
creating small and medium-sized enterprises (Growth and Employment Initiative) OJ 1998y L 155/43 
Vocationial Training 

-Council Resolution concerning vocational training policies in the European Community 
on the 1980s, OJ 1983ý C 193/2 
-Council Resolution Oil continuing vocational training, OJ 1989, C 148/1 
-Council Recommendation 93/404/EEC on access to continuing vocational training, OJ 1993) L 181/37 
-Council Decision 63/266/E-EC, OJ 1963$ L 63/1338, laying down general principles for implementing a common vocational policy 
-Council's General Guidelines for drawing up a Community action programme on vocational training, OJ 1971, C 81/5 
-Council Decision 94/819AC--C establishing ail action programme for the implementation 
of a European C011"llunity vocational training policy (LEONARDO DA VINC1) OJ 1994) L 340/8 
-Council Decision 87/569/EEC, concerning ail action programme for the vocational training of young people and their preparation for adult and working life (PETRA) 01 1987, L 346/3 1, amended by Council Decision 91/387/E-EC, OJ 1991, L 214/69 
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-Council Decisions 86/365/1-: -EC, OJ 1986$ L 222/17 and 89/27/1313C, OJ 1989) L 13/28 
concerning an action programme on cooperation between universities and industry 
regarding training in the field of technology (COMETT) 
-Council Dec. 89/657/EEC, on ail action programme to promote innovation in the field of 
vocational training resulting from technological change in the European Community 
(EUROTECNET) OJ 19895 L 393/29 
-Council Decision 90/267/E4EC, on ail action prograrnme for the development of continuing vocational training in the Community (FORCE) OJ 1990, L 156/1 
-Council Decision 99/382/E-C establishing the second phase of tile Community vocational training action programme "LEONARDO DA VINCI" OJ 1999, L 146/33 
Young People's Unemployment 

-Commission Recommendation 77/467/EEC oil vocational preparation for young people 
who were unemployed or threatened by unemployment, OJ 1977, C 180/18 
-Council Resolution on the promotion of employment for young people, OJ 1984, C 29/1 
Long Term Unemployment 

-Council Resolution oil action to combat long-term unemployment, OJ 1985, C 2/3 
-Council Resolution oil action to assist the long-term unemployed, OJ 1990, C 157/5 
Women's Utlem 11o. yment 
-Council Resolution oil action to combat unemployment aniongst women, OJ 1984, C 16114 
-Council Conclusions on vocational training for women, OJ 1987, C 178/3 
-Commission Recommendation 87/567/EEC oil vocational training for women, 01 1987, L 342/35 
-Council Resolution oil the pronlotion of'cqual opportunities for men and women through 
action by the European Structural Funds, OJ 1994, C 23 1/1 
-Council Resolution oil mainstreaming equal opportunities for men and women into the European Structural Funds, 01 1996, C 386/1 
-Council Decision 95/593/EC establishing a Fourth inedium-tcrin Community action 
programme oil equal opportunities for men and women 1996-2000, OJ 1995, L 335/37 

Ufloyment E-111 -of Dislibi )IC 
-Council Resolution establishing a Community action programme for the vocational rehabilitation of handicapped persons, OJ 1974, C 80/30 
-Council Resolution oil the social integration of the handicapped people, OJ 1981ý C 347/1 
-Council Recommendation 86/379/E-EC oil the employment of disabled people in tile Community, OJ 198611,225/43 
-Council Conclusions Oil the employment of disabled people in the Community, 011989) C 173/1 
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ANNE X VI 
Breakdown of ESF funding in Greece for the implementation of the second Greek 
Community Suport Framework (1994-1999)5 
A. By Sectoral Operational Programmes 
Sectoral Operational Programmes ECU million 
Human Resources 19164.7 
Postal and Telecommuni cations 37.6 
Industry and Services 35 
Research and Technology 30.1 
Tourism and Culture 10 

I Operational Programmes 236 
Total 2)548.3 

B. By Regional Operational Programmes 
Regions ECU million 
Attica 37.7 
Peloponese 12.6 
Central Macedonia 30 
Northern Aegean 12.6 
Eastern Macedonia/Thrace 26.3 
Southern Aegean 12.6 
Thessaly 22.1 
Western Macedonia 11.2 
Western Greece 19.1 
lonian Islands 11.1 
Crete 15.1 
Epirus 10.5 
Continental Greece 15.1 
Total 236 

C. Technical Assistance 
The Technical Assistance provided to Greece by the ESF for the implementation of tile 
second Greek Community Support Framework was 12.5 million E-CU. 

5 European Commission, 'I'lic European Social Fund, all overview of the programming period 1994-1999, 
March 1998, Available oil line at I it I ell Ml), -I, Cl d III/cO III DA-1 11,051CSYC 11/13,11), ic/o%, c D'ic-ly, Oil 15.10.1998 and European Commission, Objective I in Greece, available oil line at ]111 5 1, lit in oil 30.3.1999. 

Vil 



ANNE X VIT 
Integrated Mediterranean Programmes in Greece 
A. Programmes approved 
" Commission Dec. 88/400/EEC approving an integrated Mediterranean programme for 

information technologies in Greece (OJ 1988, L 191/25). The total contribution of tile Community was 88,751,500 ECU from which ESF contributed 9,382,500 ECU. 
" Commission Dec. 88/317/EEC approving an integrated Mediterranean programme for 

Central and Eastern Greece (OJ 1988, L 143/28). Tile total contribution of the Community was 315,539,890 ECU from which ESF contributed 10,263,170 ECU. 
" Commission Dec. 88/40]/EEC approving an integrated Mediterranean programme for 

Western Greece and tile Peloponese (OJ 1988, L 191/32). The total contribution of 
the Community was 361,343,000 ECU from which ESF contributed 18,964,000 ECU. 

" Commission Dec. 88/399/E-EC approving an integrated Mediterranean programme for 
the Nothern Greece region (OJ 1988ý L 191/17). The total contribution of tile 
Community was 406,765,000 ECU from which ESF contributed 29,942,000 ECU. 

" Commission Dec. 88/313/E-EC approving an integrated Mediterranean programme for 
Attica (OJ 1988, L 140/23). The total contribution of tile Community was 223 ý 142$ 800 ECU from which ESF contributed 16,798,4 10 ECU. 

" Commission Dec. 88/312/E-EC approving an integrated Mediterranean programme for 
the Aegean Islands (03 1988ý L 140/15). The total contribution of the Community 
was 193,538,500 ECU from which ESF contributed 4,091,000 ECU. 

B. Annual Breakdown of EC payments to Greece through the Prograninies6 

Year Million Drachmas 
1985 911.7 
1986 1357 
1987 10 )70,2.5 1988 16,336.2 
1989 7ý622.2 
1990 19Y858.6 
1991 38)235.7 
1992 43,457 
1993 291535.6 
1994 3PO30 
1995 262 
1996 11,578.2 
31 otill 182,886.7 

6A. X. Paliiii(ldk-oi)otilos, Commtmity Resotirces %vortli 40 trilliou drachums, Oikolloillikos'Ilttliydroiiios, 10.12.1998, iSSIIC 50 (2327), pl). 20-22 at 20. 
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ANNEX VIII 
Projects implemented in Greece and financed under Art. 6 of Council Reg. 
88/4255/EEC as amended by Council Reg. 93/2084/EEC7 

Title of Project Promoter Contents Special ization of engineers in flie Ministry of Labour and Tra ining qualified inechafflcal and field of energy mailagmumit in Social Security clicinical engineers as specialists for building and industry energy imanagcincilt in the building and industrial sectors. Study and pilot test for first Computcr Aided Dcvclopiilciit and impIcinentaflon of impicnimitation of occupational Technology new inctliodologics in learning in the licalfli & safety CAT distance field of coniptitcr technology, including learning use of CAD, CAM, CIM. 
Setting up mobile training unitsat T. E. E. E. A study and pilot project to assist geo- district & local levels gra phical regions, which have access 

probicins via vocational tra, ining oil a mobile basis. 
Inipicnimitation of training using O. A. E. A. Use of niultimcdia training fbý office 
niultimcdia workers, vehicle mechanics, electronic equipment technicians and unemployed 

people. Application of a Systcinic Univ. of Crete, Dcpt of Market failure and training mismatch. Mcthodology oil the Design and Medicine The completion of training for people 1111picnicniation of Vocational with special needs. The application of a Training for persons with special systemic methodology to the design and necdsand young persons leaving implementation of vocational tra ining 
school for persons with special needs and 

young pcople leaving school. -- Developmentand Use of Human ENperimental Institute The use of development projects to Resources in Major Projects for Vocational Training benefit employment coupled with improvements to the operation of tile 
labour inarket. Theantici1xition of 
qualification needs and support of 
tra, ining mechanisms with modcro 
inctliods andanalyfical techniques. 
Target groups are those excluded from 
the labour marka Structural Support Actions for the Greek Manpower Preparation of training inatcrials for the launching or it new employment Employincilt use of offenders and cx-offenders. policy: work card, employment Organizittion Support for the process of rchabilitation. vouchers for imilliPle use Training of trainers and othcr support 
staff such as social workers, psycholo- 
gistsand criminologists. Women's Micro-Enterprise Bir(h and Development Agency Establisluncift of , in internicdiatcagmicy Adoption of Athens involving local gomnincutand social 
partners to encourage large businesses to take wonicnapprcmice for a period of Iminingand later assist tlicin in tile 
creation of Ilicir own micro-businesscs that they will "adopt". Ilic adoption 
consists of a contribu(ion to the start lip capital and in management assistance, 

Availtable on line at hll grAitin on 19.11.1999. 
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