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ABSTRACT

This research explores how the Court of Justice of the European Union and European
Patent Office should interpret the immorality exclusions to patentability, particularly of
biotechnological inventions, through the lens of EU constitutional law. After analysing
the application of previous and current balancing tests in hypothetical patent cases and
historical decisions made by the organs of the European Patent Organization (EPO) and
the Court of Justice of the European Union, the thesis proposes a concept-theoretic
position for balancing competing rights under EU patent law. This framework is built
around Alan Gewirth’s Principle of Generic Consistency (PGC). The thesis seeks to
defend this framework by showing that it is not only applicable to current judicial
decisions, but that it does no violence to the provisions of the European Patent
Convention, the EU Biotechnology Directive and the European Convention on Human
Rights, and is, indeed, applicable in any legal system committed to the universal
principles of human rights. The framework is particularly useful in having the capacity
to adjudicate conflicting rights. Apart from this adjudication, in line with a broad
concept of morality, a co-operative model of the relationship between morality and
patentability built upon the key idea that, although the two sets of values can come into
conflict, they can also support each other. The thesis applies the concept-theoretic
position to three separate contexts: the European patent system, the United States patent
system, and on hypothetical cases which were never brought to the court. Using the
‘criterion of degree of needfulness for action’, the thesis successfully analyses balancing

rights scenarios in a way which results in consistent and rational decisions.
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CHAPTERI

THE PROBLEM OF MORALITY EXCLUSIONS WITHIN
BIOTECHNOLOGY PATENTS

1.1 Introduction

This thesis aims to conceptualise and apply a framework for the interpretation of
morality exclusions in EU patent law. This chapter provides brief background
information on the topic of the dissertation, surveys the relevant literature, states the
aims of the dissertation, explains its methodology and provides an overview of the

dissertation’s structure.

The thesis consists of two main parts. The first part formulates, explains, and provides a
justification for a normative framework for the interpretation of morality. In the second
part, the framework is applied to the activities, judgments, statutes, cases, problems and
issues within the European Union, and to some extent in the United States, in relation to
patenting of biotechnological inventions. In addition to examining real life judgments,
statutes, cases and problems, the thesis examines hypothetical cases which have not
been considered in the European Patent Office or the CJEU. The thesis applies the
concept-theoretic framework to see whether the law complies with the PGC and makes

a comparison between decisions made or likely to be made on the basis of precedents,



and/or the objections and opposition raised in each case AND what these institutions

ought to do, according to the requirements of the theoretical framework.

1.2 Research Background

In recent decades, different fields of genomics, molecular biology, biotechnology and
molecular medicine have advanced considerably. These advances have had considerable
impact on the commercial activities of pharmaceutical firms and those generally seeking
to market healthcare. Patenting products for medical treatment and healthcare is viewed
as crucial for the exploitation of scientific advances. However, the unfettered patenting
of biotechnological inventions is challenged by legal limitation and prohibitions, which
include prohibitions on the ground of being contrary to ordre public and morality.
European patent law is driven by the combination of the European Patent Convention
1973 (EPC) and the 1998 EU Directive on the Legal Protection of Biotechnological
Inventions (Biotechnology Directive)'and its implementation, together with relevant EU
and EPO cases. Before starting the main arguments, the use of the term ‘European
patent system’ in this dissertation needs to be clarified. It is used to refer to a
combination of the European Union and European Patent Office position. It therefore
may include analysis of the content of European Patent Convention, European Patent
Office cases and decisions, EU Biotechnology Directive and the Court of Justice of the

European Union's preliminary rulings.

Morality exclusion provisions are contained in European patent law, but are not explicit
in United States (U.S.) patent law. These provisions are contained mainly in Article 53a

of the EPC 1973, covering patents generally and now in Directive 98/44 EC, which is

'Directive 98/44/ECof the European Parliament and the Council of 6 July 1998 on legal protection of
biotechnological inventions [1998] OJ L213/13 (Biotechnology Directive).

2



confined to patents for biotechnological inventions. The principal provisions of the EU
Directive are Articles 5 and 6. Article 5 begins with clarification on the patentability
status of the human body, ‘The human body, at the various stages of its formation and
development, and the simple discovery of one of its elements, including the sequence or
partial sequence of a gene, cannot constitute patentable inventions.’ It further provides
that ‘An element isolated from the human body or otherwise produced by means of a
technical process, including the sequence or partial sequence of a gene, may constitute a
patentable invention, even if the structure of that element is identical to that of a natural
element.” Finally, it provides that ‘the industrial application of a sequence or a partial
sequence of a gene must be disclosed in the patent application.” Article 6 provides that
‘inventions shall be considered unpatentable where their commercial exploitation would
be contrary to ordre public or morality; however, exploitation shall not be deemed to be
so contrary merely because it is prohibited by law or regulation. It later provides a non-
exhaustive list of unpatentable inventions including (a) processes for cloning human
beings;(b) processes for modifying the germ line genetic identity of human beings;(c)
uses of human embryos for industrial or commercial purposes; (d) processes for
modifying the genetic identity of animals which are likely to cause them suffering
without any substantial medical benefit to man or animal, and also animals resulting

from such processes.’

In contrast to the European position, the USA does not make moral permissibility an
explicit requirement for the grant of a patent and several biotechnology patents,
including for human embryonic stem cells, have been granted so far. In the USA, the

key case was the 1980 Supreme Court decision in Diamond v Chakrabarty’where ‘it

2 Diamond v Chakrabarty 447 U.S. Supreme Court 303, 79-136(1980).



was ruled that a “man-made” bacterium able to break down crude oil is patentable
subject-matter’ thus enabling patents such as the 1988 ‘Harvard mouse’ to be granted

(Schutt2004,p.7).

Considering the current European position as explained above, the main area which this
thesis will focus on is the interpretation of concepts of ordre public and morality in
European patent law. Therefore, this thesis seeks to explore challenges towards the
interpretation of the concept of morality within patent law. This will assist in evaluating
whether there has been a consistent approach in decisions made by European Patent
Office and the Court of Justice of the European Union (CJEU) in relevant patent cases,
and suggest a concept-theoretic position to solve the problem of interpretation of law

and balancing rights.

1.3 The Basic Legal Framework
This section examines arguments on the patentability requirements within European

position and United States law. Addressing the European position, two central pieces of
European patent law will be analysed: the European Patent Convention and the EU
Directive on the Legal Protection of Biotechnological Inventions. I will then relate the
relevant provisions to clauses about morality provisions in the Trade Related Aspects of

Intellectual Property Rights 1994 (TRIPS) agreement.’

1.3.1 The European Position

This section provides a brief background to the structure of the European patent system,

and the morality exclusions in two relevant pieces of legislation: the European Patent

3Trade Related Aspects of Intellectual Property Rights (TRIPS) 1994 agreement does not include morality
provisions, though it permits them.



Convention and the EU Directive on the Legal Protection of Biotechnological

Inventions.

In this research, I submit that the European position has incorporated human rights into
its law as its fundamental principles, which enshrines the importance of morality in the
law. Given that human rights are, by the nature of their concepts, moral rights, the
inclusion of morality in European law evidences the clear commitment of this law to
human rights. It is also crucial to understand that the EU in particular called for a
harmonised system through the implementation of the Biotech Directive. This being the
case, there is a requirement that the idea of morality is not different from one society to
another. Here we have a clear message that European law must be in conformity with
human rights, and the law cannot allow activities which violate the fundamental
principles of EU law. This is clearly evident from many EU provisions including Article
6 of the Treaty on European Union (TEU)*, on the importance of human rights as a
fundamental principle in EU, and further, by the incorporation of the European Charter
of Fundamental Rights and Freedoms’ into the EU Constitution. Consequently, as long
as these principles maintain as a part of the CJEU decisions, various treaties and the
constitution of the EU, they must be complied with. Since the fundamental principles of
EU law includes human rights, if the Member States have a law which is not compatible
with EU law, that law must be considered void. It follows that failure to give such status
to human rights (as moral rights) in EU law means ‘to repudiate acceptance of human

rights per UDHR or ECHR.’(Adcock & Beyleveld Working Papaer, p.4).

With regard to the concepts of ordre public, the fundamental principle of EU law, and

respect for human dignity, it is arguable that there is no need to have a legal provision

*Consolidated Version of the Treaty on European Union [2008] OJ C115/13.
>Charter of Fundamental Rights of The European Union [2012] OJ C 326/391
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and/or specific morality exclusions to identify the activities violating the ordre public
and morality, if one deeply understands the concepts of ordre public and morality. The
ordre public in its French terminology is defined as ‘the basic structure of a state
governed by the rule of law, or in other words, a proper democratic republic’ (Lange et
al.2007,p.8).However, such a definition is to some extent dissimilar to ‘public policy’
instances, the English version referred to in the CJEU case law. An alternative
definition by Jong (2000, p 204) is the concept of ordre public as a means to maintain
the sets of values or interests that are considered very crucial and necessary for a
particular society or legal system. In fact, such principles constitute a ‘system of
positive law’ that holds superior value and interest for individuals in the society
(Schokkenbroek 1986, pp.4-5, 7).Gerhard Van der Schyff (2006, pp.149-150) with
reference to Alexandre Kiss's work (1981, p.290)in trying to determine the borders of
ordre public/public order declares:

...it is a concept that is not absolute or precise, and cannot be reduced to a
rigid formula but must remain a function of time, place and circumstances.
In both civil and common law systems, it requires someone of
independence and authority to apply it by evaluating the different interests

in each case (Van der Schyff 2006, pp.149-150).

Having briefly addressed the terminology of ordre public, it is evident that regardless of
the definition adopted for this concept, these principles are fundamental principles and
moral values that a society has to believe in if it is committed to democracy and the rule
of law. Principles of Ordre public are moral values that individuals in a society have to
embrace when they are committed to democracy and the rule of law. Ordre public in a
way is a special subset of moral principles; in other words, they are political moral

principles. This implies that to offend against ordre public is to offend against values



which are necessary for the foundation and existence of a civil society governed by
democracy and the rule of law.

Furthermore, for the concept of ordre public to have its meaning, it is required to
protect the fundamental rights under EU law. These fundamental rights are enshrined in
the European Convention on Human Rights (ECHR)®, and enforced by the European
Court of Human Rights (ECtHR) and other organs of the Council of Europe.
Fundamental principles of EU law are principles which are categorically binding and
form a part of the EU legal order. Therefore, human rights are fundamental principles in
EU law. In terms of the relevance of human rights to the notion of morality, the
recognition of human rights by EU law is the recognition of moral principles. Human
rights are supposed to have characteristics of impartiality, and ought to be categorically
binding in relation to humans. These are the characteristics of morality. Therefore,
human rights are moral values.

All in all, the European position rightly incorporates both ordre public and morality in
its patent law to safeguard the fundamental principles of EU law, human rights, and the
fundamental principles of rule of law. This would be elaborated further throughout the
thesis. In the sections below, a brief background is given on the relevant Articles within

European legislation, the European Patent Convention and the Biotechnology Directive.

1.3.1.1 The European Patent Convention
European patent law encompasses a wide range of legislation, including national
legislation, the European Patent Convention (EPC) and relevant European Union (EU)

directives and regulation, most importantly the European Directive on Legal Protection

SConvention for the Protection of Human Rights and Fundamental Freedoms (European Convention on
Human Rights, as amended) (ECHR) [1950].



of Biotechnological Inventions. International agreements including the World Trade
Organization's Agreement on Trade-Related Aspects of Intellectual Property
Rights(TRIPS Agreement), the Patent Law Treaty (2000) and the London
Agreement(2000) have a significant role in shaping European patent law. The European
Patent Convention was an effort to overcome different problems of the patent system,
including the need to file a separate patent application in each country, and the need to
translate the text of application into different European languages. The EPC aimed to
centralise the prosecution of patents in one language and suspend the cost of translation
until the time of the grant, although a translation may still be required after the grant of
the patent to validate it in a specific contracting state. In October 1973, the Convention
on the Grant of European Patents, known as the European Patent Convention was
established as a multilateral treaty that institutionalised the European Patent
Organization. This convention empowers the European Patent Office (EPO) to grant or

deny a patent.’

It is important to bear in mind that the European Patent Office (EPO), as an
international organisation established by the European Patent Convention (EPC), is not
a European Union or a Council of Europe institution and it has a different system of
membership. There are countries like Switzerland, Liechtenstein,
Turkey, Monaco, Iceland, Norway, the Republic of Macedonia, San Marino, Albania
and Serbia that are members of the EPO but not of the EU (EPO 2015a). Similarly,
since the European Union was not a party to the European Patent Convention instituting
the European Patent Organisation it is not European Union legislation. However, all

Member States of the EU are parties to the EPC.

Article 53 of the European Patent Convention (EPC) excludes from patentability

"European Patent Convention, Preamble.
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inventions the commercial exploitation of which would be contrary to
ordre public or morality; such exploitation shall not be deemed to be so
contrary merely because it is prohibited by law or regulation in some or all
of the Contracting States.

To support this Article, Rule 28(c) EPC provides that: “Under Article 53(a), European
patents shall not be granted in respect of biotechnological inventions which, in
particular, concern the following ... uses of human embryos for industrial or commercial
purposes.” Therefore, under Article 53 EPC, inventions must be excluded from

patentability on the ground of morality or ordre public.

The opposition procedure in patent law means that even after grant of a patent, its
validity can be still challenged in legal proceeding to enforce it. ® This means A third
party, which can be any person except the patent applicant , is entitled to oppose a
granted patent which may result in the patent office reconsider the grant of the patent,

or the patent revoked, or amended J

Since European patents do not have unitary effect and enforcement proceedings are
required to take place in each member state, and protection offered is through the patent
law of each Member States and varied in national laws in question, twenty-five EU
Member States'’reached an international agreement' 'to establish a Unified Patent Court
(UPC)."*Two main regulations of the UPC agreement were approved by the European
Council in June 2012 and by the in December 2012(European

Parliament 2012). The UPC, as a specialised judicial authority, consists of a Court of

¥ The time limit for opposition procedure is within nine months of the grant of the European patent.

® Apart from protection through EPO, patent granted by national patents are also available in all European
countries and it may be less expensive to apply for several national patents instead of making application
for European patent before the EPO (Bossung 1996).

1% All Member States except Croatia, Poland, and Spain are party to UPC (Chalmers ez al.2014, p.173).
12 Agreement on Unified Patent Court [2013]0J C175/01 (UPC)
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First Instance, a Court of Appeal and a Registry." The idea of a European community
patent system, with the ultimate aim of creating a patent valid across all European
jurisdiction and avoid being at risk of go over challenges in different national courts,
has been debated since the 1970s. Unlike the CJEU, which only interpreted EU law, the
UPC is given the authority to interpret national law together with international and EU
law (Chalmers et al. 2014, p.173).Furthermore, it seems that unlike the EPO, the
European and Community Patent court (ECPC) would be entitled to refer a question of
EU law to the CJEU for a preliminary ruling. The CJEU however declared the new
court as illegitimate since it would remove the prerogative of national courts to decide
issue of EU law themselves.'* EU constitutional principles on competency of members
states provides that national courts are entrusted and required to deal with interpretation
and application of both national and EU law and to delegate their competency to an

international tribunal should not be allowed under EU law (Parish 2012, pp. 141-153).

The latest update on enforcement of the agreement shows that Finland, as the ninth
Member State'”, completed the ratification stage on January 2016 and this means the
completion of the ratification process by two more countries, in addition to the UK and
Germany which are the mandatory parties, brings the unified patent system into effect
(Von Hertzen 2016). On 12 March 2016,the draft secondary legislation was made (after
being approved by both Houses of Parliament)in order to amend the UK Patents Act

and to give effect to the UPC Agreement and relevant EU legislations (Bacon 2016). It

3 UPC art 6(1).
' The CJEU in Opinion 1/09 (Unified Patent Litigation System) of 8 March 2011 stated: ‘the member
States cannot confer the jurisdiction to resolve . . . disputes [about patents] on a court created by an

international agreement which would deprive those courts of their task, as ‘ordinary’ courts within the
European Union legal order, to implement European Union law and, thereby, of the power provided for in
Article 267 TFEU, or, as the case may be, the obligation, to refer questions for a preliminary ruling in the
field concerned. The draft agreement provides for a preliminary ruling mechanism which reserves, within
the scope of that agreement, the power to refer questions for a preliminary ruling to the PC while removing
that power from national courts. . .The tasks attributed to the national courts and to the Court of Justice
respectively are indispensable to the preservation of the very nature of the law established by the Treaties’.

B After Austria, Belgium, Denmark, France, Luxembourg, Malta, Portugal and Sweden.
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is expected that three months after the deposit of all relevant instruments of ratification,

the Unified Patent Court starts working officially (Von Hertzen 2016).

1.3.1.2 The Directive on Legal Protection of Biotechnological Invention

The first draft of the Directive on the Legal Protection of Biotechnological Invention
was introduced in 1988.The Directive aims to encourage research and innovation and to
improve biotechnological investment in Europe. The Directive can be seen as a
response to the patent activity of the USA and Japan between 1981 and 1995 in which
70% of patents granted by EPO belonged to above-mentioned countries. In 1998, the
Biotechnology Directive was adopted after 10 years of debate. Although the EPC was
already in existence, it was considered that the complex process required to make
amendments to the EPC could be circumvented by a Directive. However,
implementation of the Directive was not trouble free. Although all members of the EU
were required to implement the Directive by the 30th July 2000, only six members had
done so by 2002. There are also differences in terms of how long implementation failed.

The UK was the first to implement (2000 and 2001), whilst France took 53 months.'®

Regarding the normative elements of the Directive, in addition to a number of recitals,
Articles 5 and 6 of the directive are of special importance. Article 5 mainly concerns
requirements for patenting the human body in different stages of its formation and
development, elements isolated from the human body and industrial application of a
sequence of a gene.Article 6(1) of the directive reads as follows;

Inventions shall be considered unpatentable where their commercial

exploitation would be contrary to ordre public or morality; however,

'European Commission, Communication on development and implications of patent law in the field of
biotechnology and genetic engineering, COM (2002) 545 final [Not published in the Official Journal].
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exploitation shall not be deemed to be so contrary merely because it is

prohibited by law or regulation.””

Article 6.2 aims to provide a guide for national courts and patent offices in the
interpretation of Article 6.1 by providing some examples of inventions contrary to ordre
public and morality, '8 which are not an exhaustive according to Recital 38 of the

. . 19
Directive.

The Directive does not copy the EPC; whilst Article 53 of the EPC excludes from
patentability inventions the ‘publication’ or ‘commercial exploitation’ of which is
contrary to order public or morality, the Directive excludes inventions only when their
‘commercial exploitation’ is contrary to ordre public and morality. However, the EPC
has now been brought substantially in line with the Directive through Rule 28 of EPC,
which excludes from patentability “(a) processes for cloning human beings; (b)
processes for modifying the germ line genetic identity of human beings; (c) uses of
human embryos for industrial or commercial purposes”.

Another crucial issue in the Directive’s Articles and Recitals is the emphasis given to
the concept of ‘human dignity’ as the foundation of human rights and the Preamble to
three constituent instruments: the Universal Declaration on Human Rights (1948), the
International Covenant on Civil and Political Rights (1966), and the International
Covenant on Economic, Social and Cultural Rights (1966). Specific reference to the
concept of human dignity implies that any activity in violation of one’s dignity is

intrinsically wrong and must be absolutely prohibited. In order to address this, the

'7 Biotechnology Directive art 6.1.

'8 Biotechnology Directive art 6.2 lists a numbers of unpatentable inventions as following:“(a) processes
for cloning human beings; (b) processes for modifying the germ line genetic identity of human beings; c.
uses of human embryos for industrial or commercial purposes (d) processes for modifying the genetic
identity of animals which are likely to cause them suffering without any substantial medical benefit to
man or animal, and also animals resulting from such processes”.

¥Biotechnology Directive Recital 38.
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Directive sets a number of specific examples for patentability exclusions. This means
that the examples for patentability exclusion are often considered as contrary to ordre
public and morality. However, we must be vigilant to the possibility of any abuse or
misunderstandings resulting from interpretation of morality as there have been warnings
about ‘the loose cannon of the concept of human dignity’ that may result in
‘oversimplifying complex questions’ and ‘encouraging the paternalism’ that is not
consistent with the essence of ‘self-determination’ as a basis for the human rights
debates (Beyleveld & Brownsword 1998, p. 662).

Living in such a dilemmatic world, the crucial question becomes 'how can we
appropriately and accurately define the associated subjects of the moral of society
including human dignity?' It is noted that the Directive made changes in the wording of
the EPO in terms of exclusions of patentability. Hence, whilst Article 53 of the EPC
excludes from patentability, inventions which the publication or commercial
exploitation of them is contrary to ordre public or morality, the Directive specifies the
situations in which the commercial exploitation is likely to be contrary to ordre public
or morality. Having compared the morality exclusions in the EPC and the Directive, it is
evident that the EU Directive is expanded when compared to the general exclusion
stated in the EPC. However, claims are regularly made that the specific references to
subject matters excluded in the EU Directive are not clearly reasoned.”In addition, the
cases listed under morality and ordre public exclusions in the Directive are in substance,

the same as what is stated under Article 52(a) section 1(3).21

2This will be further discussed in subsequent chapters.
2'Rule 28 of the EPC excludes from patentability “(a) processes for cloning human beings; (b) processes

for modifying the germ line genetic identity of human beings; (c) uses of human embryos for industrial or
commercial purposes; uses of human embryos for industrial or commercial purpose”.

Article 52(a) section 1(3) provides that Paragraph 2 of this art shall exclude the patentability of the
subject-matter or activities referred to therein only to the extent to which a European patent application or
European patent relates to such subject-matter or activities as such.
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1.3.2 The United States Position

The United States position in the integration of morality and patent rights is dissimilar
to the European position. Article 1-section 8.8 of United States Patent Law is one of the
clear references to intellectual property rights recognised in the Constitution and it
states

Congress shall have the Power:

To Promote the Progress of Science and the useful Arts, by securing for
limited Times to Authors and Inventors the exclusive Right to their
Writings and Discoveries.

The above statement demonstrates the fact that the patent and copyright laws are
identified in the Constitution. Congress legislates on it and federal courts adjudicate the
relevant laws. Historically, the current patent system in the U.S. originated in 1449
inspired by the British patent regime. Evidently, this system followed from the British
tradition of patents and was transferred to the U.S. through colonialism. Patent Act 1790
was the first patent Act passed by the federal government of the United States. Thomas
Jefferson wrote and administered the first Patent Act in 1793 on which the foundation of
the current US patent system was laid.*’The requirements and conditions of a 'Patentable
Subject Matter' were eventually developed to cover “Any New or Useful Art, Machine,
Manufacture, or Composition of Matter”.*The position of the U.S. patent law in relation
to morality exclusion is well researched in literature and it is clearly evident that U.S.

patent practitioners generally prefer that the U.S. adopts a neutral patent system with no

place for morality.

2 However, several important changes happened in Patent Act 1836 including the examination of patent
applications prior to issuing a patent, recruiting professional patent examiners, and the establishment of a

library of prior art to help examiner in examination process.
35 USC. Sec. 101.
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It is however necessary to review the United States patent law historically and more in-
depth in order to learn about any direct or indirect reference to morality. As a matter of
fact, it is crucial to relate the position of the U.S. Constitution to the current patent law, as
it is clear that the U.S. Constitution takes hierarchical precedence over federal statutory
law, state constitutions, state statutory law, local ordinances, administrative rules and
rulings and common law. Furthermore, within the case law, the ‘doctrine of moral utility’
which has been used in the past to prohibit the granting of patents on medicines with
questionable safety, misleading products, and gambling machines, is another matter
which questions the morally neutral position of the United States patent law. Finally,
there have been examples of unpatentable inventions in US biotechnology patents without
using the terms ‘morally problematic’. For instance, patenting humans is denied in
practice (McCallum 2005). The U.S. law instead relates this to patentability of living
subject matters. Thus, the United States Patent and Trademark Office (2012) in Manual of
Patent Examining Procedure asserts ‘If the broadest reasonable interpretation of the
claimed invention as a whole encompasses a human being, then a rejection under35
U.S.C. 101 must be made’, thus indicating that the claimed invention is directed to non-
statutory subject matter. Furthermore, the ‘claimed invention must be examined with
regard to all issues pertinent to patentability, and any applicable rejections under 35
U.S.C. 102, 103, or 112 must also be made’.

in later parts of this thesis I will examine whether the European system is a better or
worse model to address the patentability question with reference to the concept of
morality. Furthermore, it will be argued that the U.S patent system ought to accept and
apply the concept-theoretic position in order to adjudicate conflicting rights effectively in

its patent system.
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1.3.3 International Instruments

This section relates the European provisions to Trade Related Aspects of Intellectual
Property Rights (TRIPS), an international agreement by which the World Trade
Organization (WTO) attempted to establish minimum standards in different aspects of
Intellectual Property (IP) law for WTO members.”* The idea for this agreement was
negotiated in 1994 (Sell 2003). Article 27.1 of TRIPS asserts that patent rights shall be
enjoyed without discrimination based on the place of invention, field of technology, and
regardless of whether products are imported from another origin or are locally
produced. There are, however, a number of requirements for patentability for all
inventions, whether products or processes. These general requirements include: being
new; involving an inventive step; being capable of industrial application; being
disclosed in a sufficiently clear and complete manner for the invention to be carried
out by a person skilled in art; and being disclosed in the best manner to indicate the best
mode to carry out the invention based on the best knowledge of the inventor at the time
of filing or priority date of application. Following this, Article 27.2 and Article 27.3
provide information regarding the field of technology in which patents may be rejected.

Article 27.2 permits (but does not require) members to exclude from patentability
“inventions, the prevention within their territory of the commercial exploitation of
which is necessary to protect ordre public or morality,....”followed by a number of
examples for further clarification of the issue.”

Part 3 of Article 27, provides specific provisions dealing with biotechnological
inventions which allows the exclusion of patentability in a number of specific areas

namely;(a) diagnostic, therapeutic and surgical methods for the treatment of humans or

TRIPS Att. 1(3).

TRIPS Art. 27.2. Examples include “to protect human, animal or plant life or health or to avoid
serious prejudice to the environment, provided that such exclusion is not made merely because the
exploitation is prohibited by their law”.
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animals; (b) plants and animals other than microorganisms, and essentially biological
processes for the production of plants or animals other than non-biological and
microbiological processes.The crucial issue which should be taken into consideration,
particularly in relation to the concept of ordre public and morality, is that the wording
of the provision gives the impression that the risk must be associated to the commercial
exploitation of invention, and not to the invention itself. Thus, under TRIPS, this
exclusion is not meant to apply to non-commercial uses of the invention including
scientific research. However, this is not a sound assumption.

Permitting activities which are in violation of ordre public and morality, even for non-
commercial purposes, is not compatible with the essence of morality exclusions in law.
This is simply because patent laws are about granting patents. Therefore, it is necessary
that the laws makes exceptions about the actual patenting. However, this does not mean
that activities prior to patenting need not be regulated. Furthermore, it provides that, if
to grant a patent would be contrary to ordre public and morality, a patent will not be
granted. Considering this, the regulatory body has made efforts showing that the
concept of morality should be considered in the process of decision making in patent
applications. This means that if the patent process at any stage involves any activities in

violation of ordre public and morality, the patent will not be granted.*

*In the context of EU law, reviewing the aim of the Biotechnology Directive (particularly reading its
Preamble), it is clear that the European Union legislators emphasises the need to exclude from
patentability, any invention which affects the respect for human dignity in any way. In addition, the
European case law e.g. paragraph 34 CJEU’s decision in Brustle case provides that: ‘the context and aim
of the Directive thus show that the European Union legislature intended to exclude any possibility of
patentability where respect for human dignity could thereby be affected. It follows that the concept of
‘human embryo’ within the meaning of Article 6(2)(c) of the Directive must be understood in a wide
sense’.
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1.4 Contribution to the Relevant Literature

This section begins with a brief outline of the problems in judgments or reasoning used
in the European Patent Office or the CJEU (section 1.4.1). The section provides a brief
introduction to the changes in approaches adopted by the EPO in addressing morality
exclusions. This introduction aims to clarify the notion of morality employed within the
context of EU patent law. In1.4.2, the section concludes with a brief outline of current
research implications, which is that arguments based on ‘ethical rationality’ can be used
to shed light on proposing a framework for permissibility of actions in the patent law.
This is adopted later in the thesis, and plays an important role in my argument in

justifying the concept-theoretic position.

1.4.1 The Problem with the Current System

The European Patent Office and the Court of Justice of the European Union have dealt
with the issues around the interpretation of the concept of morality inconsistently, based
on the choice of analysis they have adopted. This research aims to investigate the
decisions of examiners in different patent applications in the EPO, and the decision of
judges in the CJEU. This is in order to understand their difficulties in following what is
so called a ‘rational approach’ (Beyleveld& Brownsword 1993).

To this end, there has to be a unique framework which provides a guideline for proper
interpretation of morality exclusions. This is in order to ensure that the examiners in the
Patent Office make their moral judgements, based on the legal instruments within the
EU framework, for instance, the European Convention on Human Right as a binding
source, and a foundation for legal judgements of the European patent officers
(Beyleveld & Brownsword 1993). Problematically, the Convention itself and other

human right instruments (e.g. Universal Declaration of Human Right) do not specify
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any hierarchy in relation to rights specified in the document in order to enable judges or
courts to decide consistently in cases of conflicting rights (Beyleveld and Brownsword
2001, p. 85).

The approach taken regarding interpretation of morality in European patent law has
changed. Therefore, a clear difference is recognisable between the initial decisions (e.g.
the Oncomouse case) to more recent cases (e.g Brustle).In the former case the EPO
Examining Division claimed that the patent system is not an appropriate scene or the
right ‘legislative tool’ to analyse the morality and ordre public related issues,” whereas
in the latter case the concept of ordre public and morality was viewed as an overriding
factor. The Brustle judgment supports the idea that patent law should be in compliance
with these concepts and is not to be considered a morally neutral system of law
(Torremans 2009, p.288). *® However, there have often been disagreements and
uncertainty in the EU regarding how the CJEU or EPO ought to make decisions in
relation to the interpretation of morality exclusions in patent law, and uncertainties
about their reference to a common European concept of morality, and the evaluation of
a specific invention based on moral concerns which may appear in a particular Member

State about patenting an invention.

1.4.2 The Value of Current Research in Defining the Status of Immorality
Exclusions and its Interpretation
There are a number of specific implications which the interpretation of immorality

exclusions, the main objective of this research, would contribute to literature in law.

2"70019/90 Oncomouse [1989] OJEPO 451.

%In later chapters of this thesis, it will be further explained how such change occurred in interpretation of
exclusions.
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Firstly, the research would assist in clarifying the position of immorality exclusions as
ineradicable (Adcock & Beyleveld in press, p.6). This means that logically, it should be
possible to exclude some activities from patenting, even if the Biotechnology Directive
never specifically lists any morality and ordre public exclusions. Furthermore, this
interpretation helps to identify the proper focus for immorality exclusion. Granting the
patent would be prohibited if it is contrary to ordre public or morality, including, when
commercial exploitation of the invention (independently of consideration of patenting)
would be contrary to ordre public and morality. This only serves the purposes of the
Directive (e.g. preventing violation of human rights). A clear example of mistake in the
determination of proper focus of immorality exclusions occurred in the case of
WARF® The courts make a mistake when they do not focus on the question of whether
patenting is contrary to ordre public and morality. Instead, the court stated that we have
to focus on the commercial exploitation of an invention. However, the court ought to
ask the question of whether it is contrary to ordre public and morality to grant a patent
to this invention. Patenting is not contrary to ordre public and morality merely because
it is patenting. It is only contrary to ordre public and morality if the patenting involves

activities which renders the grant of patent contrary to ordre public and morality.*

On the other hand, there is a tendency for the Patent Office to make narrow immorality

exclusions operative.’' The current practice of the Patent Office is to opt for the least

T 1374/04Use of Embryos/WARF [2008] OJEPO 31.

%% The Enlarged Board of Appeal of the European Patent Organisation (EPO) in the WARF Case
G0002/06 at 29: “This Board considers the performing of this invention as commercial exploitation. In
this context, it is important to point out that it is not the fact of the patenting itself that is considered to be
against ordre public or morality, but it is the performing of the invention, which includes a step (the use
involving its destruction of a human embryo) that has to be considered to contravene those concepts.’

*! For instance, it is reported as made by the applicant WARF (in the Appeal against the decision of the
Examining Division of the EPO in the Decision of the Board of Appeal T 1374/04, 3 March 2008) that
the narrow interpretation of human embryo (a definition that implies a broad concept of morality
exclusion) involves the court making a moral value judgment and it is not the role of the courts to make
their own moral judgments, but a broad interpretation would not do.
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restrictive interpretation, which is appropriate, but to the extent that no fundamental
values or rights are involved. Although there are some other implications for conducting
research on the interpretation of immorality exclusion provisions, one can see merely
from the above issues that it could be concluded that there have been cases in which
European Patent Office and/or the CJEU have been fundamentally mistaken about the
issues over the morality of patent law and there are still inconsistencies and
inadequacies in the interpretation of these exclusions. Considering the above, there is
the need for an effective framework to interpret the immorality exclusions in order to
ensure the future judgments of courts in relation to interpretation of morality and

assessment of rights will be influenced, directed and changed positively.

Furthermore, as discussed previously, the morality provisions have received opposition
by patent practitioners and large corporations that rely on patents to recoup their
commercial investments. Objections include claims that it is not the concern of patent
law to try to regulate immoral activities; this should be done in other areas of law since
the concern of patent law is not anything but the granting of a patent. Similarly, there
are claims that morality is not the business of the law, as law and morality are
conceptually distinct (Gummer 2012).There have even been objection on the basis of
judges and patents officers lack competency in the assessment of morality. Morality
provisions are also objected on the nature of the concept of morality claiming that what
morality consists of is contested and not agreed and these provisions produce
uncertainty in the law (Crespi 1997, pp.123-129).These are objections to show that
morality exclusions have no place in patent law. The dissertation will address these
objections on the basis of a ‘concept-theoretic’ position outlined by Adcock and

Beyleveld (Working Paper, p.1-23).
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This position has two principal foundational components. The first is that a commitment
to human rights is contained in the legal systems of all European countries and the EU
itself has such a commitment enshrined in its constitution. The second is the moral
theory of Alan Gewirth. Following Beyleveld (2012) it will be argued that provided that
the first stage of Gewirth's argument for the PGC is sound, any person or system of
rules that accepts that's there are human rights is bound, on pain of either contradicting

that commitment or denying the intelligibility of rules, to accept the PGC.

To sum up, the situation can be improved for the courts if they adopt a unified
applicable theoretical framework, which guides them on how to make decisions in
relation to morality exclusions and competing rights. Through the next chapters, this
thesis will examine how the adoption of a PGC-based framework will benefit the EU
patent system in defining and interpreting the concept of morality and the rights under

this concept.

1.5 Aims, Objectives, and Research Questions

The way in which the EPO and the Court of Justice of the European Union have dealt
with issue of ordre public and morality in patent law has evolved from the initial
Oncomouse case at the EPO to more recent cases like Brustle at the CJEU.

This raises a number of questions that frame this dissertation:

L. Must law have moral criteria as criteria of legal validity?
II. If EU law generally makes moral criteria, criteria of legal validity, must
patent law have moral criteria?

I1. How exactly should morality be interpreted?
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In light of the above research questions, the objectives of the research will be the

following:

A. Identify the appropriate theoretical framework to address the research questions

B. Analyse the concept of ordre public and morality in EU patent law and
decisions made in relevant cases (to examine how the European Patent Office or
the Court of Justice of European Union have dealt with actual cases with the
question of morality)

C. Implement the proposed applicable framework regarding how these concepts

ought to be interpreted

The concept-theoretic position implied will be spelled out and applied to evaluate the
position taken by patent courts and examiners in relation to biotechnology patents since
the early 1980s, and to rebut the critics of the morality provisions.
The framework will also be used to examine a selected number of cases, both real and
hypothetical, to show how the concept-theoretic provides a rational and workable
solution to the issues concerning morality that they pose that other positions are unable

to provide.

1.6 Methodology
In order to answer the research questions, the thesis develops a framework that is based
on Alan Gewirth’s moral theory, according to which the Principle of Generic

Consistency (the PGC) is the supreme principle to judge the permissibility of actions

(Gewirth 1978).
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1.7 Overview of the Dissertation
To respond to the key research questions, this study is structured into 8 chapters
including an introductory section as its first chapter. A brief overview of each chapter is

provided below.

This thesis will be presented in two parts. The first part provides an introduction to the
topic in Chapter I, followed by two further chapters on development and elaboration of
the concept-theoretic position. A PGC-complied framework is developed in two main
parts. Chapter II specifically aims to spell out and justify the use of the PGC, and
Chapter III spells out the implications of PGC in dealing with the concept of agency and
rights in the specific context of bioethics, including sections on the concept-theoretic
position in dealing with the question of human embryo and foetus and the question of

animal rights.

Chapter II provides my reasons for applying the PGC to assess when granting a patent
should be regarded as being contrary to morality. Gewirth himself argues that the PGC
is a principle that anyone acting for a purpose or implementing a rule categorically
ought to comply with merely on the basis of understanding what it is to act (which
includes following a rule). I will outline his argument, as this is necessary to explain
what the PGC requires. However, rather than rely on this argument, I will argue that the
EU is, for as long as it makes human rights fundamental principles of EU law,
committed to the PGC as the supreme principle of human rights.*”I will explain that the
framework proposed in this research is built upon a dialectically contingent argument

based on the premise of human rights, and not the dialectically necessary argument of

32 In so doing I follow Deryck Beyleveld (2012) “The Principle of Generic Consistency as the Supreme
Principle of Human Rights”. Human Rights Review 13, pp. 1-18
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Gewirth himself (section 2.1 of this piece).”>The main function of this chapter, however,
is to develop an applicable framework based on the Principle of Generic Consistency, in
order to apply it to the subsequent chapters of the thesis. This is useful in addressing the
problem of interpretation of rights in patent law, and to defending this concept-theoretic

position and its philosophical significance against other available options.

To this end, the basic structure of the Gewirthian Principle of Generic Consistency, as
the ‘supreme rational reference point for judging the permissibility of all action’
(Beyleveld 2012, p.2) is discussed in detail. The PGC provides that all agents
categorically ought to respect the generic rights of all agents34, subject to the will of the
recipient agent (Beyleveld 2016, p.1).The principle grants rights to the generic
condition of agency to all agents 3 (section 2.2). Subsequently, the main idea of
Gewirth’s ‘dialectically necessary argument’, the fact that ‘agents contradict that they
are agents unless they accept that the permissibility of all their actions is to be judged by
the PGC’ (Beyleveld 2012, pp.3-6) will be discussed. It will be argued that if it can be
shown that three propositions are true, then the PGC is the categorical imperative
(Beyleveld 2016, p.5). The first proposition is that it is dialectically necessary for agents
to accept the "Principle of Hypothetical Imperatives’ (PHI).Beyleveld (2013, p.5)
explains the ‘Principle of Instrumental Reason’ or ‘Principle of Hypothetical
Imperatives’ as: ‘If doing X (or having) Y is necessary for Albert to pursue/achieve a
goal E, then Albert ought to do X (or act to obtain Y) or give up pursuit of E.” The
second proposition is that there are Generic Conditions of Agency (GCAs).The generic

rights, rights to generic conditions of agency, are necessary for action or successful

33 Nevertheless, the dialectically necessary argument will be outlined briefly in this chapter, not to defend
it in its entirety, but to explain the alternative approach, the dialectically contingent argument and its
limitations and force.

3* This respect includes ‘not to interfere with’ and, in certain circumstances, to ‘protect’ the generic
condition of agency of all agents(Beyleveld 2016,p.1)

3% The term ‘agent’ used here to mean as ‘beings that take voluntary steps in pursuit of their freely chosen
purposes, which they treat as reasons for their actions’ (Beyleveld and Brownsword 2007, p.39).
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action. This is because, as Gewirth (1978, pp. 53-54) notes it, interference with such a
condition, or depriving agents of possession of these conditions, needs or interests ,
negatively affects agent’s ability to pursue or achieve its purposes whatever these
purposes are. Third, dialectically necessary requirements are universal (Beyleveld 2013,
p-4).This is how the 'dialectically necessary' argument is spelled out in this thesis

(section 2.3).

Later, I discuss the central problems concerning the ‘dialectical necessity’ argument.
This leads to my justification for the adoption of a contingent model of PGC, built upon
the premise of recognition of human rights. To apply Gewirth’s theory, I use only the
first and the least controversial stage of his argument for the Principle of Generic
Consistency, which emphasises the first element of his theory, his claim that PHI is an
priori (dialectically necessary) principle. I will argue, that supposing the first stage is
sound and valid, if I accept that there are human rights, and then combine it with the
fact that it is dialectically necessary to accept the Principle of Hypothetical Imperatives,
this means that I have to accept the Principle of Generic Consistency or I give up the
acceptance of the idea that there are human rights , or show that the Principle of
Hypothetical Imperatives are not dialectically necessary (Beyleveld 2012, pp. 6-
8).Therefore, the PGC should be accepted by any legal system committed to the very
principles of human rights, even if the second stage (whether or not it is dialectically
necessary for agents to consider that they have generic rights) and third stage (whether
or not it is true that it is dialectically necessary for agents to grant generic rights to other
agents)are not valid.This is because the idea of human rights is the idea of universal and

impartial interests to certain types of entitlements. It is therefore meant to be categorical.

The arguments in this chapter serve to emphasise the importance of adopting the PGC

as a supreme principle of human rights. In other words, I will argue that because of
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principal presumptions of European law, there is a need to accept equality in human
dignity and human rights, which is an established principle under UDHR and the
Preamble to the International Covenant on Civil and Political Rights, as well as many
other international instruments which results in the acceptance of the PGC (Beyleveld
2012, p.7). Therefore, if a legal system does believe in the very idea that there ought to
be commitment to human right, as categorically binding impartial reason for action, it
requires that system to believe in the Principle of Generic Consistency as the supreme
principle for human rights. This means that this supreme principle governs that legal
system (section 2.4). The concept of agency rights within the concept-theoretic position
is also discussed. This includes the middle order principles, issues like positive rights as
well as negative rights, and the concept of will-theory (Beyleveld & Brownsword 2001,
pp.71-72). It justifies and defends the PGC as a moral principle and the generic rights as
rights under the will-conception of rights (section 2.5). This will be followed by a
section on the interpretation of competing rights and interest through the PGC, which
analyses the existing problems in the system and the solution that PGC is capable of
offering (section 2.6). The last section in this chapter is allocated to the clarification on
the ‘added value’ of the PGC. An important aspect of the PGC is that it orders the rights
according to the criterion of needfulness for action. Thus, it enables conflicts between
rights to be adjudicated in a rational manner (section 2.7).The concept-theoretic position,
briefly introduced in chapter II is discussed to the effect that if the PGC is the supreme
principle, then all permissible actions must be compatible with the requirements of the

PGC.

In Chapter III, I examine how the PGC deals with the question of rights to apparent
agents/non-agents. I present a variety of scenarios in which the concept-theoretic

position applies. To address this, the direct and indirect application of the PGC is first
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provided (section 3.2). Analysing the significance of the PGC, the criterion for degree
of needfulness for action is explained as a key part of the concept-theoretic position.
This criterion is specifically useful in the reconciliation of competing interests and
rights. Clearly, the conflict may occur in relation to rights or duties. The discussion in
this section will be to the effect that the duty to respect agents; having the more
necessary goods must be prioritised over respect attributed to other agents having other
goods (Gewirth 1978, p.340). However, in direct application of the PGC in relation to
the conflict of rights, varied situations may appear. The rights which are in conflict can
be from the same or different levels of importance, based on Gewirth’s criteria. Dealing
with rights which have the same level of importance, ‘the criteria for prevention or
removal of inconsistency’ must be followed. It means that violating the generic rights of
a person or group by another person or group follows the ‘transactional inconsistency’.
This means that the actions, which occur to prevent or remove such inconsistency, may

be justified (Gewirth 1978, p.342).

The next section applies the PGC with regard to the question of property and
intellectual property. It begins with Gewirth’s original view on the right to property
followed by Beyleveld and Brownsword’s (2001) argument on the ‘rule-preclusionary
conception of property’ and the reasoning for the right to intellectual property (section
3.3). This is followed by an analysis of the circumstances in which the right of animals
is at stake or the right of a human non-agent or future agent (one who does not currently

physically exist i.e. embryo or foetus) may be violated (section 3.4).

Chapter IV examines the nature of immorality exclusions in intellectual property law
to justify a ‘co-operative model’ as opposed to a ‘conflict model’ (Beyleveld 2006, p.

156-158) for interpretation of morality or moral rights and intellectual property rights.
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First, it briefly analyses cases brought to European patent authorities in order to
examine how the approaches of the patent office in relation to interpretation of morality
exclusions have changed. Subsequently the narrow conception to morality is analysed
which brings a conflict model of relationship between morality (human rights) and
patentability (section 4.2) followed by the broad interpretation of morality and a co-
operative model (section 4.3). This section includes arguments over 'wide margin of
appreciation' for Member States in interpretation of morality exclusions in patent law
(section 4.3.3).This section will be completed by a final section to concluding why a co-
operative model needs to be adapted within the European system (section 4.3.4).The
chapter defends a broad concept of morality in EU patent law and a co-operative model
of relationship between morality and patentability. The co-operative model built upon
the key idea that, although the two sets of values can come into conflict, they can also

support each other.

Chapter V is the starting point of part II of this thesis. This is where I apply the
concept-theoretic position on actual EPO and CJEU patent cases. Having analysed the
content of the concept-theoretic position, I discuss how a system has to operate in order
to comply with the PGC. For this reason, the line of analysis that has been used for the
interpretation of competing rights and the decisions which have been made by the courts
will be examined carefully and thoroughly. Subsequently, various actual cases decided
by the European Patent Office and the Court of Justice of the European Union that dealt
with the question of morality will be investigated throughout this chapter (section 5.4 to
5.8). I will consider the decisions of the examiners in different patent applications in
EPO or comments of the CJEU to understand their difficulties in presenting consistent

arguments and reasoning in historical cases.
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Based on analysis of the Gewirthian framework discussed mainly in chapters II and III,
I structure a sharp application of PGC within the context of rights based on ordre public
and morality. The chapter considers whether the application of the PGC will enable a
better determination of the rights under the concept of human dignity within human
rights documents in international (e. g in UDHR) or regional (e. g in ECHR) context.
This chapter will focus on the issue of conflicting rights in patent law and
interpretations of morality exclusions in order to scrutinise the characteristics of these

rights, which may affect the identification of these rights as generic rights.

The rationale for the chapter is based on the problematic nature of the notion of
‘proportionality’, since logically one may not be capable of making decisions about the
level of importance of one right against another right. It seems impractical for less
important rights to be overridden by more important rights where there is no solid
theory to support the decision, and no criteria to distinguish between the more important
and the less important rights. Hence, the problematic issue is that the relevant human
right conventions fail to clearly present the criteria for assessment of one right over
another. The application of a PGC-compliant framework, however, produces consistent
and effective decisions in the process of ‘how and why one right can be overridden by
another’. This is because the Generic Condition of Agency is actually what an agent’s
primary rights are and the Generic Conditions of Agency are all ordered within the
hierarchy of importance depending on how seriously they affect the ‘agency’. Therefore,
the discussion of this chapter is mainly about the application of the criteria provided by

PGC in order to suggest a rational reconciliation of conflicting rights.

Chapter VI consists of two parts. Part I is specifically on the U.S. patent system and
the application of the concept-theoretic position in U.S. cases. This part seeks to analyse

the main legal provision and procedures in the United States patent regime (section
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6.2).I analyse the concept of morality within the United States Constitution, and the

case laws influenced by the ‘moral utility doctrine’.

In this part, I will argue that, in spite of the differences between the EU and U.S.
systems, the proposed framework will be equally applicable in the U.S system given
that the main argument of this framework is based on a common belief in human rights,
which both systems are committed to. Even if these fundamental issues are not
mentioned explicitly in their law, these principles still have to be implied. Under the
same line of analysis, a discussion will be made to the effect that although the patent
codes in the U.S. may appear morally neutral, the U.S. Constitution, which is the place
for declaring the ‘fundamental principles’ of the United States, is not morally neutral.
The fact that the U.S. patent law managed not to use the particular wording and clear
reference to the exclusions of patentability based on morality and ordre public, does not
affect the position of human rights principles, which of course remain relevant even in
United States context of patent law. This will be followed by some discussion on the
‘politics’ of patents in the U.S. (section 6.3). Finally, the main question of this chapter
will be raised, which is whether the PGC is equally workable in balancing right in the

U.S. patent system (section 6.4).

Part II of this chapter consists of two historical cases (section 6.5 & 6.6).1 will examine
the suitability of the concept-theoretic position in such cases and the outcome were this

position applied.

Chapter VII analyses the hypothetical cases in patent law. The chapter aims to analyse
the suitability of the concept-theoretic position for patent cases in any hypothetical
jurisdiction committed to the idea of human rights. The chapter first considers a

hypothetical case about a patent recently filed by a Dutch company on the Corona virus.
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This is done in order to suggest the possible outcome of the case if it was ever brought
to the EPO or if the CJEU requested a preliminary ruling on it. After examining the case,
the concept-theoretic position is applied (section 7.2).Another hypothetical case about a
recent American patent, 23andme patent, which has never been considered in any court,
is also analysed (section 7.3).I will analyse the case on the basis of decisions made in

the past and will propose a decision based on the concept-theoretic position.

Chapter VIII concludes on the issues discussed throughout this thesis and makes some
recommendations accordingly. This chapter will review the research questions in order
to evaluate whether the objectives of the research, identifying an applicable theoretical
framework to address the question of interpretation of patentability exclusions (ordre
public and morality), have been met. Following that, the possible avenue for further
research in the field of interpretation of immorality exclusions in patent law will be

suggested.
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CHAPTER II

DEVELOPING THE APPLICABLE THEORETICAL
FRAMEWORK,

THE PRINCIPLE OF GENERIC CONSISTENCY
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2.1 Introduction

This chapter presents the theoretical framework for the analysis of immorality
exclusions in EU patent law. The suggested framework is built upon the Principle of
Generic Consistency which is the moral theory of the North American philosopher,
Alan Gewirth. The principle is to the effect that you must ‘Act in accord with the
generic rights of your recipients as well as of yourself’ (Gewirth 1978, p. 135).

The chapter introduces Gewirth’s original 'dialectically necessary argument' ' that
‘agents contradict that they are agents if they do not accept that the PGC is the supreme
principle governing permissibility of actions’ (Beyleveld 2013, pp. 3-6). This is done in
order to underscore the objections, limitations and force of Gewirth's dialectically
necessary argument which has been ‘greeted with widespread criticism’ (Beyleveld
2012) and therefore the thesis adopts only the first and least contested stage.
Considering this shortcoming, I will be using a dialectically contingent argument from
human rights as opposed to the 'dialectical necessity' argument.

Gewirth's original argument provides that all agents must comply with the requirements
of the PGC at all times in relation to the permissibility of actions; otherwise they do not
know what it means to be an agent.

The chapter then examines the dialectically contingent argument, which provides that
any legal system committed to the very idea of human rights must judge actions, which

are in violation of human rights as legally invalid; otherwise, they contradict the

' The citation here is taken from Deryck Beyleveld’s interpretation of Gewirth’s dialectically necessary
argument. With regard to all arguments in this thesis taken from Beyleveld instead of Gewirth, I declare
here that Beylevelds’ interpretation of the PGC has received Gewirth’s full endorsement particularly in
writing in the in the forward to ‘The Dialectical Necessity of Morality: An Analysis and Defense of Alan
Gewirth’s Argument to the Principle of Generic Consistency’ and in footnote of first chapter of Gewirth’s
‘Community of Rights’.
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recognition of such rights. In other words, I argue that any legal system that recognises

human rights must accept the PGC as the supreme criterion of legal validity.

2.2 The Structure of the Principle of Generic Consistency

The approach which Gewirth follows in his argument is best known as ‘ethical
rationalism’, in which a supreme principle, called the ‘Principle of Generic Consistency’
(hereafter PGC) can be derived logically from the understanding of the idea of ‘agency'.
The Principle of Generic Consistency claims that ‘all agents must act in accordance
with his or her own, and all other agents’ generic rights to freedom and well-being

(Gewirth 1978; Beyleveld 2013, p.2).

The PGC was developed and established by Alan Gewirth. Although the principle was
developed earlier than Reason and Morality (1978), the fullest statement of the principle
is in his Reason and Morality. This principle aims to address the ultimate question of
introducing a rational foundation for the determination of human rights. According to
the PGC, all agents and prospective agents ought to grant ‘generic rights’ to all other
agents, otherwise they contradict that they know what it means to be an agent. All
agents must accept PGC as a categorically binding principle and act in compliance with
the requirements of the PGC or deny that they are agents. To prove this, Gewirth
explains that an agent contradicts that it is an agent if ‘it does not consider the sufficient
reason why it has the generic rights to be that it is an agent. Consequently, agents deny
that they are agents if they do not grant the generic rights equally to all agents
(regardless of any of the characteristics they or other agents might contingently possess).
So, no additional or stronger generic rights can be conferred on agents by their having

characteristics not necessarily possessed by all agents’ (Beyleveld 2000, pp. 59-85).
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The Agent

According to the Gewirthian moral theory, agents are considered as those who have the
capacity to pursue their action to achieve their purposes. Therefore, agents are supposed
to be (at least prospectively) capable of undertaking free and purposive actions (Gewirth
1978, pp. 41-43, 52-53).Interestingly, under the Gewirthian theory, which deals with
agency rights,” being an agent is not conterminous with possessing human life because
agent does not necessarily mean biologically human, given that generic features of
action may possibly be displayed by androids. Furthermore, we may consider other
species which in principle have the relevant capacity to be considered as agents
(Beyleveld&Brownsword1998).Furthermore, not all forms of human life (in its

biological definition) possess the required capacity.

The Generic Rights

To define the generic rights of agency, Gewirth argues that generic features are called
generic, in that the possession of such characteristic is necessary for all agents to act. In
other word, ‘generic rights are rights to generic needs of agency’ (Gewirth 1978, pp. 25-
26).Generic need of agency or generic features of agency are those capacities an agent
need ‘to be able to act at all or with any general chances of success, whatever its
purposes might be’ (Beyleveld and Pattinson 2001,p.39). Based on this definition,
Gewirth draws the line in a way that suggests ‘action’ as being a necessary foundation
of morality, and the mentioned generic features as the ‘substratum of action’. Through
his theory, he developed the idea that a comprehensive analysis of action brings forth a

normative structure, accordingly;

? Both Deryck Beyleveld (1991:447) and Alan Gewirth( 1982:77) acknowledge PGC as a theory of
agency rights rather than a theory of human rights (Bielby 2008.p. 68248).
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in that evaluative and deontic judgments on the part of agents are
logically implicit in all action; and when these judgments are subjected to
certain rational requirements, a certain normative moral principle
logically follows from them (Gewirth 1978, p. 26).

Hence, in order to be able to act successfully, all agents require generic conditions of
agency which means that the deprivation of such needs or the interference with them
will affect the very possibility of acting or acting successfully, regardless of purposes
being pursued. Gewirth emphasises voluntariness and purposiveness as generic features
of action, where the word ‘purposive’ means that agents must follow an ‘end’ or
‘purpose’, which is the ‘reason’ for their ‘action’ (Beyleveld & Brownsword 2004).
Gewirth in ‘the Epistemology of Human Rights’ (Gewirth 1984, p.18) claims that:

...every agent logically must hold or accept that he has rights to freedom and
wellbeing as the necessary conditions of his action, as conditions that he
must have; for if he denies that he has these rights, then he must accept that
other persons may remove or interfere with his freedom and well-being, so
that he may not have them; but this would contradict his belief that he must
have them.

Gewirth ordered generic needs of agency hierarchically according to the 'criterion of
degree of needfulness for action’ which simply means some generic needs are more
necessary than others. The first category, ‘basic needs’ or ‘basic goods’ are those needs
necessary for the very possibility of acting. This category includes need to ‘life’ and
capacity involved in making choices and the ‘mental equilibrium’ on a level that allows
the agent to follow the preferences and purposes intended to be achieved and the
'necessary means' to the above mentioned needs. These include food, clothing, shelter,
health, and physical and mental integrity. Basic freedom means freedom of the agent to
act in accord to the selected purposes and freedom of thought (Gewirth 1978, pp.52-54).
Gewirth divides things which are needed for the possibility of successful action into two
categories, ‘non-subtractive’ needs and ‘additive’ needs. Non-subtractive needs are

needed to maintain the agents’ ability to act successfully. These needs include
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possession of accurate information for agents which relates to the agents ‘need to be
told the truth, and for others to keep their promises’ (Beyleveld & Brownsword 2001,
p.71). Interference with non-subtractive needs reduces the agents’ chances of
achievement of its purposes ‘regardless of what the purposes might be’. However, such
interference does not diminish the ‘possibility of the agent being able to achieve its
purposes’.

‘Additive needs’ are needed to improve the capacity of agents for successful action
whatever the purposes are, for instance the need of an agent to access new information
and gain special skills (Gewirth 1978, p.56).A common factor between non-subtractive
and additive needs is that both classes of needs are needed for ‘successful action’ rather
than action itself.’

In order to identify the generic condition of agency an analytical approach is needed and
the examples are neither inclusive nor conclusive of Gewirth’s argument validity and
are set here only to clarify a number of key issues about the abstract idea of generic
conditions of agency. Hence, these terms will be elaborated further through the

application of the PGC (Beyleveld 2012, p.2).

2.3 The Dialectically Necessary Argument to PGC

Gewirth’s ‘dialectically necessary’ method, as he explains, evolved from judgments and
statements that are necessarily applicable to all agents in that they arise from generic
features that establish the structure of an action. Therefore, Gewirth asserts his method
as a ‘dialectically necessary’ one as it ‘reflects the objectivity and universality reason

achieves through the conceptual analysis of action’ (Gewirth1978, pp. 43-44).The

*Gewirth in Reason and Morality(pp.41-54) defines two categories of the generic needs, generic freedom
(referring to procedural needs) and generic wellbeing (referring to substantive needs). I however prefer
not to raise this classification at this stage.
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reason why the mode is known as 'dialectical' is that the stages of the argument to the
PGC, are made from the viewpoint of the agent. Therefore, the steps are not considered
independently from the viewpoint of the agent, but are indications of thinking, or
implied assertions of the agent. Nonetheless, the argumentation is also considered as
‘necessary’ since every stage is deduced logically from a premise, which is necessary

and inescapable from any agent’s perspective (Gewirth 1978).

Gewirth’s dialectically necessary argument on morality in many aspects is similar to
what Kant has proposed in his argument for moral law (Kant 1785, 4:445).The concept
of agent in Gewirthian argument is similar to what Kant calls ‘a rational being with a
will’(Beyleveld & Brownsword 2001, p.73). Kant states that if morality is considered as
a set of categorically binding values, such obligation means that moral law should be
proved to be ‘connected (completely priori) with the concept of will of a rational being
as such’(Kant 1785, 4: 426).Similarly, Gewirth aims to prove the idea of categorically
binding principles known as ‘morality’ which provides that all agents must be treated
equally and with same level of respect. According to Gewirth’s dialectically necessary
argument all agents must accept the permissibility of their action to be judged under
PGC, otherwise they contradict their agency.

The next step briefly expounds the 3 main stages of the 'dialectically necessary'
argument. * It should however be noted that this will not constitute a discussion
defending Gewirth's dialectically necessary argument, but to reach the next stage that
develops an alternative argument for the application of the PGC which later will be used

in context of this thesis by using the first stage of this argument only.

*Gewirth’s presentation of dialectically necessary was not in this three stage form. Beyleveld established
these 3 stages for interpretation of Gewirth’s dialectically necessary argument and received full
endorsement from him. Here, the outline is adopted from Deryck Beyleveld argument in ‘PGC as a
Supreme Principle of Human Rights (2012)’.
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According to Beyleveld’s interpretation, the essence of Gewirth’s argument rests on
three premises which mean that the PGC is dialectically necessary for agents if these

three premises are true:

First, it is dialectically necessary for agents to accept the Principle of Hypothetical

Imperatives.’
Second, there are Generic Conditions of Agency.

And third, dialectically necessary considerations are universal.

If all these three propositions are true then the PGC is dialectically necessary. Any of
these three propositions is wrong, then it means that PGC is not dialectically necessary
(Beyleveld in press, p. 4).

These stages will now be discussed in further detail.

Stage I

The dialectically necessary argument consists of three stages. Stage I contends that any
agent (e.g. Marta) contradicts that she is an agent if she does not accept that she
generically instrumentally ought to defend her possession (for her purposes) (Beyleveld
2012, p.4).This follows that ‘Marta has to accept that generic conditions of agency are a
necessary good for her’ by which she means that ‘this is categorically instrumentally in
my interest to pursue this.” In fact, Gewirth does not mean that those categorical

instrumental conditions are in my interest. He might want to show that it is necessary

> Beyleveld (in press, p.4) interprets it in this way: “If doing Z (or having P) is necessary to pursue or
achieve Albert’s chosen purpose E, then Albert ought to do Z (or act to secure P) or give up trying to
pursue or achieve E.”
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for me to accept that the possession of GCA is categorically instrumentally in my

interest.®

The concept of agency does not have to be viewed necessarily as an end itself and PGC
does not implicate that Marta contradicts that she is an agent if she refuses (or possibly
assume that it is permissible for her to refuse) her agency, or if she knowingly acts in a
way that may damage or risk her agency even if she continues up to the stage that she
probably end her agency completely. However, in all circumstances she must be aware
of the generic negative implication of such actions on her ability to act. Thus, Marta has
the necessary obligation only to accept: ‘Unless I am willing to accept generic damage
to my capacity to act, I categorically ought to defend my possession of the generic

conditions of agency’ (Beyleveld in press, p.4).

The conclusion of stage | indicates that it is dialectically necessary for me to accept that
I ought to defend my possession of the generic conditions of agency unless I am willing

to accept the generic damage to my ability to act.

However, the way this is proved is now important, when it is claimed that it follows
from the fact that it is dialectically necessary to accept the PHI and there are generic
conditions of agency. In order to prove that PHI is dialectically necessary, and therefore
accepting the conclusion of stage I, there is requirement to prove that PHI is

dialectically necessary and also prove that there are generic conditions of agency.

® Gewirth aims to show that the PGC is categorically binding and the way in which he does so is by
showing that it is dialectically necessary for agents to accept it. There are however, oppositions to this
view saying that the fact that it is dialectically necessary for agents to accept it does not make it
categorically binding. Therefore, it has been claimed that although it may be true that the PGC is
dialectically necessary, that does not prove what Gewirth tries to prove which is that the PGC is
categorically binding. Although Beyleveld (e.g. in Analysis and Defense of Alan Gewirth's
Argument to the Principle of Generic Consistency) provided painstaking replies to such
objections, since this Gewirth’s original argument is not what this thesis is based on , I do not discuss the
justification for Gewirth’s view and the relevant replies here.
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Stage 11

If stage I is correct then it means that: a. PHI is dialectically necessary and b. there are
GCAs. This follows that it is dialectically necessary for any agents to accept that they
categorically ought to defend instrumentally their having the GCAs (Beyleveld in press,
p.4). In fact, the second stage of dialectically necessary argument provides that the idea
that there are GCAs has to be a coherent idea and contends that ‘this is equivalent to me
being dialectically necessary to accept that I have generic rights’ (Beyleveld 2012, p.5).
In other words, Marta believes that: ‘Unless I am willing to accept generic damage to
my capacity to act, I categorically ought to have the generic conditions of agency

whenever this is possible’ (Beyleveld 2012, p.5).

Nevertheless, the interference of other agents (e.g. Sam) with the Marta’s possession of
GCAs or, the refusal to assist Marta when she needs assistance to keep her possession
of GCA and she is unable to do so unaided, will harmfully affect Marta’s capacity to
defend her GCA adequately. This means that it is dialectically necessary for Marta to
declare: [Sam] categorically ought not to deprive me of the generic conditions of agency
/against my will and categorically ought (when he is able) to assist me to retain these
conditions (when I cannot do so by my own unaided efforts) unless I do not so

will’(Beyleveld 2012, p.5).

Under this line of analysis, Sam can claim that it is necessary for me to have negative

and positive rights to generic conditions of agency. ’

7 This three stage model is mainly cited (with only minor changes) from Deryck Beyleveld's argument in
the Principle of Generic Consistency as a Supreme Principle of Human Rights (2012), pp. 3-6.
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Stage 111

Stage III follows logically from the fact that it is dialectically necessary for agents to
consider that they have generic rights and that they must grant generic rights to all
agents. If this follows, then the third proposition is established. The generic conditions
of agency are universal which means that the dialectically necessary requirements are

universal requirements (Beyleveld in press, p.4).

In fact, the way the above argument is reasoned is through Gewirth’s Argument from
the Sufficiency of Agency (ASA)(Gewirth 1978, p.110). This stage provides that the
dialectically necessary argument needs to be universal, which means that it is
dialectically necessary for me to accept that I ought to do X. This implies that it is
dialectically necessary for me to accept that you ought to do X, where the fact that you
ought to do X is action-guiding for me. In other words ‘it is dialectically necessary for
me to accept that I have the generic rights because I am an agent’, which requires me
logically to grant the rights to others. Consequently, if it is dialectically necessary for
Marta to consider that she has the generic rights, this proposition follows that it is
dialectically necessary for her as an agent, ‘by virtue of being an agent’, to have generic
rights. In other word, ‘it is merely because I am an agent that I have the generic rights’

(Beyleveld & Brownsword 2001, p.75).

As a matter of fact, if Marta wishes to deny the conclusion, it impliedly means that her
possession of GCA is due to some specific features not necessarily possessed by all
agents. ® To accept this, Marta should hold that it would be possible for her to be an
agent, even without the possession of those features, whereas she may not have the

generic rights. Stage II however, does not allow an agent e.g. Marta to imply that she

¥Gewirth (1978, p.110) gives examples of such characteristics, features like being male; being called
Albert; being of a certain age, height, disposition, political party, nationality, creed, hair or eye colour, etc.
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would be able to deny some generic rights without contradicting her agency. Therefore,
Marta ought to deny that any specific feature is needed to make her an agent entitled to
have generic rights, which means that it is dialectically necessary for Marta to accept
that ‘possession of generic rights’ is only as a result of her 'being an agent'. It is
noteworthy that at this final stage of Gewirth’s argument, generic rights change from
‘merely prudential’ to ‘moral’ ones. ‘When the original agent now says that all
prospective purposive agents have rights to freedom and well-being, he is logically
committed to respecting and hence taking favourable account of the interests of all other
persons with regard to their also having the necessary goods or conditions of action’

(Gewirth 1984, p.17).

With that being said, and ‘since all other persons are actual or potential recipients of his
action, every agent is logically committed to accept the fact that “I ought to act in
accord with the generic rights of my recipients as well as of myself.”’(Gewirth 1984,
p-17)‘T am an agent, therefore I have the generic rights’, it follows purely logically that
‘all agents have generic rights.” Consequently, it is dialectically necessary for Marta to
accept that all other agents e.g. Sam also have generic rights. This means that if Marta
denies that Sam is an agent and entitled to generic rights, she contradicts that she herself
is an agent in possession of same right. Since it is dialectically necessary for Marta to
accept the PGC, by parallel reasoning it is dialectical necessary for all agents to accept
the PGC and comply with its requirements (Beyleveld & Brownsword 2001, pp. 74-75),
that is ‘Act in accord with the generic rights of your recipients as well as of

yourself’(Gewirth 1987, p.135).
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2.4Alternative Argument for the PGC: the Dialectical Contingent Argument

from the Acceptance of Human Rights

Like any other intellectual debate, Gewirth’s dialectically necessary argument for the
PGC has attracted both positive comments and harsh objections. Starting with the
positive, Hudson (1984) has described the PGC as ‘an impressive philosophical venture’
which is definitely ‘capable of intellectually surviving’ even considering the existing
criticism. Similarly,Lycan (1969) affirms in support of Gewirth that PGC has a rational
basis. After Comparing Gewirth’s PGC with the theories developed by Hare (1963) and
Singer (1961), Lycanfinds both Hare's and Singers' theories incomplete. Raphael also
emphasise on the value of PGC stating that this principle has improved other previous
arguments and that such an intelligent attempt ‘calls for a congratulation’ (Rafael 1984,

p.95).

Beside such endorsement and positive comments on PGC, Gewirth’s original argument
on PGC caused much debate and criticism. In reaction to such appraisal, Gewirth
expanded his theory from categorical rule of action, initially termed as the Principle of
Categorical Consistency, into the categorical rule for the generic features of the action,
entitled the Principle of Generic Consistency. To address the main critiques about the
principle, Gewirth offered a series of detailed replies to the objections. After publishing
Reason and Morality, more criticisms appeared which called for reply. However,
further readings of Gewirth’s arguments often reveal that many of the claimed flaws are
indeed misunderstandings. In order to address these misunderstandings, Deryck
Beyleveld in his painstaking and detailed review of all of the criticisms of Gewirth’s
theory, An Analysis and Defense of Alan Gewirth's Argument to the

Principle of Generic Consistency, defended PGC and reformulated Gewirth’s
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PGC argument. Later, he also introduced a dialectically contingent argument for the

acceptance of PGC.

If the application of Gewirth’s dialectically necessary argument for PGC was the only
option here, I would have discussed the main objections and numerous particular replies
here. I however prefer to implement a reformulated version of Gewirth’s argument for
the PGC presented by Deryck Beyleveld, which is based on a premise of ‘acceptance of
human rights.” This premise alone widely removes the most thematic or structural
criticisms of PGC, which means far less academic resistance; at least within

communities with strong belief and commitment to the very idea of human rights.

Commentators’ objections to Alan Gewirth’s theory of dialectical necessity are
generally targeted at stage Il or stage III of his argument.’ Such scepticism is mainly
regarding their disagreements with reaching a conclusion on stage II or stage III (or
both of them) from stage I. A number of commentators including Richard Brandt (1981,
pp- 31-40) are not convinced that agent A has to grant agent B the generic rights unless
A ought to treat B’s need for the generic conditions of agency as his own. This only
happens if A necessarily values B’s purposes like his own. Brandt claims that because
we cannot assume that all agents value each others’ purposes, therefore stage II and 111

cannot be induced purely logically from stage I. 10

In addition to this aspect of Gewirth’s theory, commentators like Kai Nielsen in Against

Ethical Rationalism criticised Gewirth’s dialectically necessary argument. His aim,

°In terms of the number of objections to different stages of Gewirth’s theory, it is noted that stage I has
been received the smallest number of critiques as opposed to stage II. Although the number of objection
to stage III is relatively limited, there have been more commentators which have raised the issues related
to this stage. From: Deryck Beyleveld, The Dialectical Necessity of Morality: An Analysis and Defense
of Alan Gewirth's Argument to the Principle of Generic Consistency (1991) The University of Chicago
press, London. p. 65.

"°For Beyleveld and Brownsword’s reply to Branst objection see their argument in Justifying the
Principle of Generic Consistency in Human Dignity in Bioethics and Biolaw (2001). Note 16, p. 75.
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similar to Kant’s approach is ‘to get categorically binding moral principles including
categorical right-claims from the sheer concept of agency’ (Nielsen1984, p.79).
Although this aim is shared by many commentators who discussed Gewirth’s dialectical
necessity arguments, many critics including Golden and Nielsen confessed that the
‘level of Gewirth’s scholarship’ requires us to take his theory seriously. Nielsen (1984,
pp.60-83) admits that there is ‘thoroughness and philosophical consciousness in

Gewirth’s defence.’

In order to avoid scepticisms like the above by which a fair consideration of Gewirth’s
argument would be affected, the need and importance for alternative arguments was
noted. This resulted in scholars introducing alternative (dialectically contingent)
arguments which could better serve the purpose of the implementation of PGC as the

criterion of moral or legal validity with far less resistance.

Although there are objections to second and third stages, the point is the critical step is
not even stage Il or IIl. For instance, the commentator may accept stage II but still
refuse to accept that stage I will ‘universalise’. In other word, it is not acceptable for
them to start from the first stage to get to the third stage, unless an assumption of
‘impartiality’ is made. These opponents of the PGC do not believe that one can prove
that dialectically necessary requirements are impartial. Therefore, the main complaint is
that even if we accept the first stage, to prove that the PGC is dialectically necessary,
one requires to show the dialectical necessary commitments are collectively universal

(Beyleveld 2013)

Considering the above, I do not defend Gewirth’s argument as a whole; instead, I focus

on the alternative argument that builds upon the conclusion of stage I for the
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interpretation of human rights.'' What the alternative argument does is as simply as
follows. The whole system of human rights is meant to give effect to the Universal
Declaration of Human Rights (1948) and Article 1 and Article 2 in UDHR provide that
all human beings are equal in dignity and rights. This notion of equality in dignity and
right is a declaration of impartiality. If this declaration of impartiality is combined with
stage I of Gewirth’s argument, one can simply conclude that ‘it is necessary to accept
the PGC unless you abandon the idea that all human beings are equal in dignity and
rights. This analysis aims to use this impartiality to universalise the first stage of
Gewirth’s argument. Therefore, stage [ still stays there and the categorically
instrumental requirements are universalised. It means that de facto rights have to be

under the will-conception.

Alternatively, after the first stage it can be argued that if it is accepted that there are
human rights merely by realising that there are Generic Conditions of Agency, you
would have grant rights to Generic Conditions of Agency; how is it possible to sincerely
grant a right to something without granting the right to necessary means to exercise the
right? The generic conditions of agency are necessary means to achieve, and in some
cases even attempt aright, they would be necessary conditions for agents to exercise the
rights, whatever the rights are. Acceptance of the concept of human rights and the
concept of generic conditions of agency establishes the ‘dialectically contingent
argument’. The content one gives to the rights must include the Generic Conditions of
Agency. What the first stage of argument does is to demonstrate that the right to grant

the Generic Conditions of Agency have to be under the will-conception. This means

! The Alternative Argument was first established by Deryck Beyleveld and Roger Brownsword has been
spelled out rigorously in their various books and articles e.g. Human Dignity in Bioethics and Biolaw
(Beyleveld & Brownsword 2001) and The Principle of Generic Consistency as the Supreme Principle of
Human Rights (Beyleveld 2012).
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that either you accept it, or deny that you are an agent, or deny that there are human
rights which means the conclusion in this alternative argument is not dialectically
necessary. The discussion below aims to explain the alternative argument further in

detail.

Based on the alternative argument, Stage II and III of the above-mentioned discussions
are eliminated, whilst accepting that Stage I of Gewirth’s argument is valid and sound.
Stage I of the dialectically necessary argument is sound, if I accept that my having the
generic needs is good for achieving my purpose, whatever my purposes might be. This
follows that I, as a matter of contingent fact, ought to treat other agents with same level
of concern and respect as I treat myself. It means that I regard other agents’ needs for
generic conditions of agency the same as my own need for the GCA in defining what I
may do. Marta should value Sam’s needs for generic conditions of agency as much as
her own. It means that I ought to hold the idea that I categorically ought to treat other
agents in a way that supports their generic agency interests (otherwise I either must
deny that I am an agent, or contradict this impartiality), unless other agents are willing
to damage their capacity to act. It means that I must act in accordance with other agents’

generic agency interest, as long as the act is in agreement with their will.

I have generic rights. It means that I ought to accept that all agents (including myself
and any other agent) have the generic rights, otherwise, I must deny the facts that either
‘l am an agent' or the fact that ‘all agents categorically must be treated wholly
impartially’. Then it follows that ‘all permissible actions must be in accordance with
the Principle of Generic Consistency’. All human agents must to be treated equally in

dignity and rights. This is undoubtedly the main essence of human rights documents. As
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the main evidence for this statement, Article 1 2 and Article 2 " of Universal
Declaration of Human Rights emphasis on equality of all human beings in inherent
dignity and inalienable rights ‘without distinction of any kind’. Acceptance of these
human right principles concerning equality in dignity and rights for all human beings
means that ‘all human agents categorically ought to be treated as equal in dignity and
rights’ (Beyleveld 2012, p.7).

Based on the fact that international human right documents like the UDHR are meant to
establish commitment to complete impartiality for all agents, I must accept the UDHR
is in accordance with the PGC, unless I refuse in effect, the application of the UDHR to
me or any other agent. The impartiality on which the PGC is based ought to be between
agents toward the GCA, while the UDHR proclaims this impartiality between humans
with regards to the rights mentioned in the Declaration. In order to prove this issue,
there are two ways. The first option is to accept that it is dialectically necessary for me
to consider that I have generic rights which needs me to accept stage II of the
‘dialectically necessary’ argument (this however is not accepted in this work).

As discussed earlier, the second argument is to prove that human agents have human
rights to generic conditions of agency. In order to be able to exercise any right to act,
GCA are required. It follows that if I have the right, I must have access to the means
necessary to exercise the right. Therefore, if the concept of the GCA is accepted, it
needs those who are committed to human rights conventions, including the UDHR, to
accept the fact that human agents have human rights to generic conditions of agency.

The human right documents under will-conception ought to be interpreted in terms of

2 Article 1 of UDHR provides that :‘All human beings are born free and equal in dignity and rights They
are endowed with reason and conscience and should act towards one another in a spirit of brotherhood’.

3 Article 2 of UDHR proclaims that:” ‘Everyone is entitled to all the rights and freedoms sets forth in this
declaration without distinction of any kind.” Beyleveld has argued that the second part of this Article
‘They are endowed with reason and conscience and should act towards one another in a spirit of
brotherhood’ means that ‘all human beings are agents’.
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the PGC. This is because the rights protected under the UDHR or other international
human rights document are more than rights under the GCA. Therefore, PGC provides
good criteria for evaluating the legal validity of actions particularly in cases of human
rights.

In order for rights to generic conditions of agency to be compatible with the ‘dialectical
necessity’ argument following from stage I, they ought to be assigned as rights under
‘will-conception’. This means that if Marta has the right to her generic condition of
agency, she can allow Sam to ‘not’ carry out his correlative duties in relation to Marta‘s
generic rights. It is noteworthy however that if the impartiality of absolute human rights
and human dignity with reference to human rights instruments like the UDHR is
accepted, then the ‘acceptance of the rights granted by PGC per se’ should also be
accepted (Beyleveld 2012, p.6).

Here, stage II becomes valid by coupling stage I with a commitment to absolute
impartiality, according to which Marta ought to grant Sam his generic rights, because
she has the same attitude towards other agents’ needs e.g. Sam’s GCA, as she has in
relation to her needs for the generic conditions of agency (based on the whole
impartiality idea) (Beyleveld 2012, pp.7-8). If Marta grants the generic rights to Sam
with the similar attitude that she has toward her own need for these GCA, then the
attitude Marta has toward her need for GCA must be ‘equivalent in meaning to or
entails’ that she has claimed rights to the generic conditions of agency. It is however
noteworthy that the semantic application of the above example has not built upon the
idea that Marta is ‘actually’ committed to this ‘complete impartiality assumption.” But it
is more like an ‘attitudinal equivalence’ as a direct implication of the fact that if Marta
were to attach the same ‘normative attitude’ to Sam’s possession of his generic rights as

she has for herself, then she ought to grant him the generic rights (Beyleveld 2012, p. 8).
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Therefore, an important conclusion is drawn here. If it is true that all human beings
must be treated equally and they all are entitled to equal inalienable human rights, and
further, that it is true that it is dialectically necessary for Marta to consider that she has
generic inalienable rights, then it follows that Marta should accept that Sam (or any

other agent) equally has generic rights.

It must be taken into account that the alternative argument will not render the PGC
dialectically necessary. However, the point is that it is not aimed here to establish or
prove or supposing the dialectical necessity of the PGC by using this argument. The
argument does not prove the concept of human rights, but begins with the assumption of
human rights. This thesis deals with operating rights based on the concept-theoretic
position in the European ‘legal system’ and the legal system declares that they believe
in human rights. The thesis argues if the legal system believes in human rights, they
ought to believe in the PGC. From Gewirth’s perspective, the argument for human
rights is required to first spell out ‘what a person has a right to’. Second, it must be
‘universally applicable’. And finally, it ought to ‘include the principle of equality’. That
is why Gewirth asserts that the intuitionist argument made by Thomas Jefferson and by
Robert Nozick, simply fails: ‘Thus, Thomas Jefferson held it to be ‘self-evident’ that all
humans equally have certain rights, and Robert Nozick has peremptorily asserted that
‘individuals have rights’ (Gewirth 1984, p.5). Despite its contingent line of reasoning,
the ideas of equality and human rights are widely and even deeply accepted among
individuals and cultures, especially within the European system. In fact, human rights

are fundamental principles of the EU law, and an inseparable part of its legal system.'*

“In International Handelsgesellschaft v Einfuhr- und Vorratsstelle Getreide [1970] ECR 1125 Case
11/70 the CJEU held that "Respect for fundamental rights form an integral part of the general principles
of law protected by the Court of Justice. The protection of such rights, whilst inspired by the
constitutional traditions common to the member states, must be ensured within the framework of the
structure and objectives of the Community." Subsequently, inJ Nold v Commission Case 4/73 the
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To conclude, it is dialectically necessary for all those who are committed to the very
idea of human rights to interpret the UDHR, the ECHR or other international human
right treaties in place in accordance with the PGC, otherwise it contradicts the fact that
they are human rights conventions. Consequently, they contradict the idea that all
human beings must be treated equally in dignity and rights (Beyleveld & Brownsword
2001, p.82). Clearly this rule applies equally to any legal system which recognises
human rights. Therefore, the validity of stage I of the ‘dialectically necessary’ argument

leads us to the acceptance of the PGC as the supreme principle of human rights.

2.5 The Content of Agency Rights within the Concept-theoretic Position

In this section, the implication and interpretive consequences of the 'dialectically
necessary' argument is elaborated further which will shed light on the requirements and

implications of the alternative argument adopted in this thesis.

Positive Rights V Negative Rights

Under the PGC, generic rights are, in principle, positive as well as negative. As it was
discussed in Gewirth’s argument, the basis for the dialectical necessity argument is the
fact that agents have a categorical instrumental need for the generic conditions of
agency. Therefore, if an agent is unable to defend its generic conditions of agency by

his own unaided effort, he/she has a right to be assisted by those agents able to do so

European Court of Justice reiterated that ”human rights are an integral part of the general principles of
European Union law and that as such the European Court of Justice was bound to draw inspiration from
the constitutional traditions common to the member states. Therefore, the European Court of Justice
cannot uphold measures which are incompatible with fundamental rights recognised and protected in the
constitutions of member states.”
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without comparable cost to themselves. This is what positive right to GCA means

(Beyleveld& Pattinson 2008, p.47).

In contrast, where the rights are negative, this means that agents have rights to non-
interference by other agents with their possession of generic conditions of agency. In
other words, the dialectical necessity of PGC requires agents to positively assist the
agents who need help to maintain their generic conditions of agency, as well as
negatively not interfere with the requirement of generic conditions of agency of others.
However, as discussed above, if Brenda needs help to secure her GCA, Sam has the
duty to assist her only if there is no conflict with a comparable or more important GCA
of himself. Gewirth (1996, p.59) asserts that in practice, such duties are mainly imposed
on institutions and states which are ‘representative of collectivities of individuals’

instead of being directly imposed on individuals.

In circumstances such as assisted suicide, there is no positive right to such assistance.
Therefore, any applicable and effective positive right (to be assisted) must be dependent
on a substantive right, otherwise, where there is conflict between their own right to
freedom of action and the other agent's right to be assisted, they do not have to assist if
they do not wish to do so. The only exception to this rule is when the other agent who is
unable to secure his GCA is subjected to ‘inhuman or degrading treatment or torture’
recognised by Article 3 of the European Convention on Human Rights (Beyleveld

2012).

Rights under the Will-conception Theory

Gewirth considers generic rights under a will-conception theory, which entails that

agents are allowed to waive the benefits and protection provided by these rights.

54



Therefore, the PGC does not impose any duties to human agents to protect or not harm
their own generic conditions of agency if they do not wish to. However, this rule is
limited to agents’ rights constrained by ‘real world considerations’ including finite
resources, the laws of physics and the choices of others (Holm & Coggon 2009, pp.
297-298). This includes moral considerations, which means the situations in which their
actions in harming or not protecting themselves, would cause harm to equally important

or more important generic rights of other agents.

A choice (will) theory of rights opposes an interest theory. According to choice theories,
an agent with at least a minimum capacity to decide has the right to choose, and their
decision making authority is protected. This authority includes decision making which
may affect their future capacity of decision making(Holm & Coggon 2009, pp. 297-298)
This follows that if an agent with a free and informed consent, decides for non-
protection of his or her generic interest, this should be allowed and respected and this
does not amount to interference with the right related to that interest (Beyleveld 2012).
In contrast, an interest theory only values the rights that benefit their holder, not
considering what their holders wish. For instance, let us consider a situation where a
patient irrationally refuses a blood transfusion. An interest theory does not protect the
patients will, in order to prolong his life, whereas under a choice theory the patients

right to have his wishes will be respected over any decision to prolong his life.

Sumner (1987, p. 97) in Moral Foundation of Rights distinguishes choice and interest
theories in the following terms:

The basic difference between the two conceptions lies in the normative
function which they assign to rights. On the interest conception that
function is the protection of some aspect or other of the right-holder’s
welfare. [. . .] There are no internal connections on this model between
rights and such values as autonomy, self-determination, and freedom.
[. . .] On the choice conception a claim which cannot be alienated in any
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way, thus one which is beyond its holder’s normative control cannot
count as a right.

The underlying argument in favour of adopting the choice conception theory is
therefore built upon two conceptions. Put it in Sumner’s word, these two conceptions
entail that: ‘the concept of a right is sufficiently important to be assigned a distinctive
normative function, and that autonomy is sufficiently important to be safeguarded by a

distinctive normative concept’ (Sumner 1987, p.98)

Now let us assume that a system wishes to give rights to entities with no sufficient
capacity to will, for instance embryos, foetuses, neonates, young infants, persons with
severe dementia, or people in a permanent vegetative state. Although this may result in
the denial of generic rights for these groups, this assumption, of course does not mean
that partial, potential, or non-agents are outside of moral concern. Along similar lines,

Sumner (1987, p.204) argues that:

Restricting rights to agents is [. . .] compatible with extending moral
standing to a much wider class of creatures—perhaps to all those who have
interests, or a welfare, which can be protected by the imposition of moral
constraints.

Nevertheless, in such circumstance the real difficulty occurs when a part of society, let
us say e.g. Catholics, decide to impose correlative duties on themselves, in order to
protect an entity e.g. embryo-foetus (even though it is not dialectically necessary to do
so), and then other agents have to undertake such a duty, even against their will,
because it is legislated. Although the ‘method of consent’ involved in the PGC’s
indirect application prescribes that it is possible to impose ‘democratic decisions’ to

those who do not agree with them,"” it has its own limits.

'3 On this matter, Beyleveld refers to situations like resolving “disputes on matters that the PGC cannot
resolve (e. g., whether to have a law requiring persons to drive on the left or the right-hand side of the
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Most importantly, the PGC does not require apparent non-agents (e.g. embryo or foetus)
to be granted protection to a level that override the competing generic rights of those
agents who do not consent to this (Gewirth 1978, pp. 319-322). The reason is that
agents have to be granted generic rights, but to grant the apparent non-agents generic
rights is only to granting the protection under the precautionary probability which
means to consider it as a form of ‘risk’. The harm is not measured against the harm but
then with the equal (Pattinson & Beyleveld 2000) Therefore until the informed agent’s
actions and free will do no harm for other agent’s (at least equally important) interests,

such actions are permissible even though it is harmful to his/her own generic interest.

2.6 Interpretation of Competing Rights and Interests through the PGC: The

Existing Problem and the PGC Solution

Addressing the question of morality, one of the most common and crucial concepts in
human rights debates is the utmost respect for human dignity in Article 1 of Charter of
Fundamental Rights of the European Union, itself a source of other fundamental rights.
But dignity alone cannot solve most of the dilemmas in today’s practice of human rights.
Bearing this in mind, we need the appeal to human dignity as an overarching principle
on the one hand, and the recourse to human rights on the other hand. Yet the problem of
conflicting rights exists in legal systems which need to be dealt with. To strike a balance
between these conflicting rights, different approaches may be adopted. In the case of the
European Court of Human Right, they implement the proportionality test to decide

which right should override another. However, in order to evaluate the importance of

road), or which are so complex as to make agreement between even rational and knowledgeable persons
practically impossible.” See Deryck Beyleveld’s the Moral Status of Human Embryo and Fetus, in the
Ethics of Genetic and Human Procreation, Aldershot, Ashgate, pp. 215-276.
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one right over another, and make it a basis for striking the balance between two
categories, there should be a sound, logical and well-reasoned basis to prefer one over
another. If it is necessary to protect the less important rights to override the more
important one, with no rational defined framework, then it becomes unconvincing.
Therefore, there is a need for certain criteria to reconcile the competing rights and

interests.

A closer look at the ECHR shows that there are no statements regarding the hierarchy of
rights in the document (even though it seems that rights explained in earlier Articles
hold greater importance than the rights in later Articles)(Beyleveld and Brownsword
2001, p.85).However, using the PGC enables users to understand how and why they are
allowed to act or not act. The generic condition of agency is actually what the primary
rights of an agent are, which are all ordered hierarchically according to their importance,
depending on how crucial the effect is to an agent's capacity to act. Hence, if an agent
loses the requirements for the GCA, then it will no longer be able to act as an agent. It
follows that rights that are more important are the rights which are more ‘needful for the
action per se‘, and the less important rights are ‘needful for the completion of a
successful action’ (Beyleveld and Brownsword 2001, p.85).This means that the real
problem is about how to achieve a balance in cases of conflict. The issue of
reconciliation of competing rights and interests develops into more complicated
problems when there is no coherent applicable framework to test or deal with those
competing rights.

It is noteworthy that the PGC is an absolute principle and there is no exception to the
PGC. The reason is that it is either dialectically necessary, or it is absolutely rationally
necessary on the basis of the first stage of the argument coupled with the commitment to

human rights. Actions are categorically binding, but no actions are categorically
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binding on themselves. Actions are categorically binding when they are required by the
PGC. Therefore, the PGC is categorically binding on itself. Actions in accordance with
the PGC are categorically biding when they are in accordance with the PGC. However,
actions might be in accordance with the PGC in some circumstances and not being in
accordance with the PGC in other circumstances (Beyleveld 1991, p.32). If
requirements of some moral rules under some circumstances are justified to be
overridden by requirements of other rules, it does not affect the categoricalness of the
PGC or the rules derived from it. For instance, Gewirth’s theory is capable of
successfully defending the basis on which the alternative options (which have listed first

in the sentences below) must yield to the second alternative.

...when the rule against killing human persons conflicts with the agent’s
acting in accord with his own generic rights where he is threatened with
being killed by someone else; when one person’s right to occurrent
freedom conflicts with another person’s right to basic well-being; when a
person’s right to occurrent freedom conflicts with his own right to basic
well-being, when a person’s right to basic well-being conflicts potentially
over the long run with his own right to dispositional freedom.’(Gewirth
1978, pp. 341-342)

According to Gewirth, we may face the conflict of duties or the conflict of rights. In
terms of conflict of duties, the duty to respect agents having the more necessary goods
must be prioritised over respect other agents having other goods (Gewirth 1978,
p.340),whereas in direct application of PGC in relation to conflict of rights, different
situations may occur. The rights which are in conflict can be from same or different
levels of importance, based on Gewirth’s criteria. As explained earlier about categories
of right, the basic needs are the most necessary and important among all generic needs.
Subsequently, regarding the need of agents for successful completion of an action, the
non-subtractive needs are more necessary compared to the additive needs. Therefore,

Gewirth defines a specific hierarchy of rights for agents based on the generic conditions
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needed for action as well as those needed for completion of a successful action

(Beyleveld 2001, pp.70-71).

The general criterion is that the violations of the PGC occur when there are
‘transactional inconsistency’ and applies whether we are dealing with rights are in the
same level or different levels. If the people are not treated equally and the generic rights
of all agents are not respected equally, it is the violation of the PGC. That is
‘transactional inconsistency’ when more preference is given to one person’s status as
the generic rights holder to another person’s status as the generic rights holder. It means
that in circumstances in which violation of the generic rights of a person or group by
another person or group emerge, a ‘transactional inconsistency’, then the actions that
occur to eliminate such inconsistency can be justified (Gewirth 1978, p.340). If we are
dealing with Marta’s right against Sam’s right, Sam could try to protect Marta’s right if
there is a significant probability that Marta’s life is more at risk than Sam’s own right.
There is ‘transactional inconsistency’ if the probability of Sam’s life at risk is more than
probability of Marta’s life at risk, and Sam still prefers to protect his life. This is how
transactional inconsistency is generated. If using the criterion of needfulness for action,
if what is at risk is Sam’s life and Marta’s privacy, and the preference is given to
Marta’s privacy, there is ‘transactional inconsistency’. Because, right to life is necessary
for enjoyment of right to privacy and this means right to life must be order higher
hierarchically compared to right to privacy. Right to life is necessary for one’s privacy,
but the opposite is not fine. From death, Sam will have no privacy, but he still can be
alive and have his privacy violated. By doing so, we give effect to the principle of
hypothetical imperative, because the ‘criterion of needfulness for action’ is conceptually

linked to the ‘Principle of Hypothetical Imperatives’.
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‘Transactional consistency’ demands that generic rights are granted consistently and
equally to all agents. Transactional inconsistency can occur in a number of different
ways, one of which being the violation of ‘criterion of degree of needfulness for action’.

This is one of the situations through which transactional inconsistency can arrive.

2.7 The Added Value of PGC

Beyleveld and Brownsword (2001,p.85) in Human Dignity in Bioethics and Biolaw
assert the fact that no uniform and consistent criterion is employed in the interpretation
of ECHR, follows that the requirements of PGC is not at least being contradicted which
is mainly due to the silence of the ECtHR, meaning that there is no disagreement with

the ‘criterion of degree of needfulness for action’ of the PGC.

To put it in Gewirth’s words, it is based on the idea that the institutional requirements to
balance competing rights are relatively comparable to the principle of proportionality
(Gewirth 1978, p.344).0n the other hand, Precautionary Reasoning asks for minimised
risk of violation of the PGC. This is quite similar to the idea of the proportionality
principle in the narrow sense. Nonetheless, the next section discusses how the PGC is

superior to other similar principles including theories in Utilitarianism.

This section is an attempt to elaborate the added value of the concept-theoretic position.
I must emphasise that Gewirth’s theory attempts to address three main questions with
regard to the conflict of interests and rights. The first question is what Gewirth terms as
an 'authoritative question, ‘why should one be moral’? With respect to this question, we
come across debates over necessity of morality. This question is also raised when agents
are about making decisions regarding their moral interests that may conflict against
others’ rights. Indeed this question is about why we need to consider morality in the
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first place in a situation. In answering this question, then the 'distributive' question
follows, which is, whose interest should be accommodated, and what are the criteria for
this to happen? Then the final question, the 'substantive' one appears to determine which
interest must be prioritised based on its importance. In answering this question, the
impact of granting or violation of a right on generic condition of agency is being
considered which enables us in reconciliation of competing rights (Pattinson 2002, p.10).
In defence of the PGC as a supreme moral principle, Robert Montana asserts that “in the
tracing of the necessities of moral rightness, wherein from the ‘is’ of the generic
features, the ‘ought’ of moral principles can be derived, deductive reason becomes the basis
by which these features are analysed.” Under such line of analysis, the reason is the
ultimate justification of the supreme moral principle. In addition, the neutrality of the
deductive reason applied to morality means neutrality for the action operating as the
content of the supreme moral principle as well. It means that no adherence to any moral
normative position is meant through such application, and it is not an effort ‘to defend
or deduce anything from such’ (Montana 2009, p.3).

Adopting a utilitarian approach as a framework for the interpretation of morality can
affect the rights and interests of the minority, undesirably similar to what Mills (1859)
identifies as a ‘tyranny of the majority’ and ‘prevail of their benefit’ and is a crucial
concern in some right-based moral theories. A PGC based framework however differs
from the utilitarian position, mainly because the Principle of Generic Consistency is the

supreme moral principle, contrary to utility maximisation as Gewirth asserts:

The PGC in contrast [to utilitarianism] focuses on the specific
duty owed by the agent to his particular recipient....for the
PGC requires that the agent act in accord with the generic
rights of his recipients and not all mankind(Gewirth 1978,
p.201).
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The generic rights based on the ‘needs for agency’ in the concept-theoretic position, are
different in nature from contemporary utilitarian preferences. They are more precise and
circumscribed than subjective factors, and the PGC, while dependent on the
consequences of actions on the generic rights, should not be confused with the
utilitarian consequentialism. According to Gewirth, under the PGC, a generic harm
arising from an action against another agent is only acceptable when the action has the
capacity to prevent or correct the generic harm, or when it is not possible to avoid the
harm by any other means. Therefore, under the concept-theoretic position, views
grounded on assumptions such as ‘achieving the maximum good’ are not convincing at
all (Gewirth 1978, p.216). This follows that the assessment of generic rights is made
rather objectively for which ‘more controversial interpersonal comparison of utility’

will not be required (Gewirth 1996, p.50).

Furthermore, Gewirth specifies ‘voluntariness’ and ‘purposiveness’ as the two key
generic features of action. Therefore in competing right scenarios, if one action is in
contravention with the GCA of another right holder, whatever that right is, it must not
be permitted. In other words, Gewirth presents practical criteria in balancing rights
according to which generic features are thoroughly defined. The procedural aspect of
action is investigated under voluntariness, considering the direction as the means
according to which the action is operated, whereas both procedural and substantive
aspects of the action are involved in the purposiveness and are identified as the ends

towards which we supposed to direct our action.

In addition, PGC offers another guidance facility in the adjudication of conflicting
rights. This guidance facility is the line that Gerwirth draws between agents and non
agents. Gewirth asserts that an agent cannot deny that it is an agent, even if it declines

the possession of a property and declines what is defined as what is ‘not necessarily
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possessed by agents.” The PGC does not treat partial agents completely as agents. Thus,
it grants the intrinsic moral status only to full agents (Pattinson 2002, p.21).This
criterion enables agents in the assessment of competing rights particularly in cases
involving generic rights of both agents and partial agents. The ontology of the PGC
however has been modified from the initial version in which Gewirth and Steigleder
consider the possibility of a moral status for potential agents. This is a sufficient
criterion to qualify agents for enjoyment of full intrinsic moral status Gewirth grounds
his argument on the principle of proportionality whereas the concept of potentiality
itself is the source of Steigleder’s reasoning for derivation of intrinsic moral status for
potential agents. In fact, Gewirth believes that partial and/or potential agents must be

granted some status but in proportion to how close they are to become an agent.

As discussed in the last section, the application of the PGC may be direct or indirect.
Gewirth in Reason and Morality (1978, p.200) provides that with regards to the ‘direct
application’ of the PGC, the fact that agents must ‘act in accordance with the generic
rights of all agents’ works on the basis of the ‘interpersonal actions of individual
persons’(Gewirth 1978, p.200).In such circumstance, the ‘criterion of degree of
needfulness for action’ is applied to reconcile the competing rights. The direct
application of PGC is perceived as a deontological consequentialism. Beyleveld and
Brownsword in Consent in Law regard PGC as consequentialism due to application of a
procedure in which the actions are assessed on the basis of their consequences on the
generic rights of agents (Gewirth 1978, p.200; also Beyleveld and Brownsword 2007,
p.56).

Although PGC consider the consequences of action for the generic condition of agency,

it is not regarded as Utilitarian Consequentialism. In other words, a generic harm caused

64



by an action against another agent is not simply justifiable on the ground that it
produces the greatest good. This however can be justified on the basis that in a
precautionary sense, the action will prevent occurrence of a generic harm, and it is
dependent upon the fact that the harm is not avoidable by any other alternative means
(Gewirth 1978, p.216).Therefore, when those very fundamental rights and freedom
including voluntariness of action, the right to autonomy and informed consent are at
stake, the rights on the lower level may be overridden.'®

Having discussed the above issues about the PGC, the most important benefit of
Gewirth’s theory is adopting the criteria of ‘degree of needfulness’ in dealing with
goods with different degrees of importance. Considering the categories of right, the
basic needs are the most necessary and important among all generic needs.
Subsequently, in relation to the needs of agents for successful completion of an action,
the non-subtractive needs are more necessary, compared to the additive needs. The
rights under PGC are ranked ‘in a hierarchy according to the degree to which they are
needful for action per se and for successful action generally’ (Beyleveld and
Brownsword 2001, pp.70-71). In addition to such hierarchy, there is another hierarchy
among and within each level of capabilities of action shaped by the degree of

indispensability of the action (Gewirth 1978, p.344).

The application of the PGC and its ‘criterion of degree of needfulness for action’lead to
more consistency, at least compared to the principle of proportionality. As discussed
earlier, it is not clear how accurate and consistent the principle of proportionality define
the weight of competing rights, since it lacks specific criteria to develop a hierarchy. If

no criteria are designed to deal with conflicting rights, then inconsistencies in the

' Arguments on precautionary reasoning and other practical discussions re implementation of PGC will
be addressed fully in Chapter III of this thesis.
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outcome and judgment are very likely due to individuals’ very different parameters,
contingencies and situations. Thus, contingent judgment in proportionality balance scale
and the lack of a unified criterion, lead to varied inconsistent judgments and
consequences. On the contrary what the PGC requires is not dependent on individuals’
preferences, circumstances, or happiness, but a criterion relevant to agents’ duty to act
in accord with generic rights of all agents. Therefore, application of the PGC is more
likely to generate rational and consistent analysis and judgments in different

circumstances.

As discussed earlier, unlike what the PGC focuses on, the generic need for agency,
Utilitarianism mainly values the happiness and lack of happiness. Therefore, under the
PGC all agents have rights to their generic interests, only by virtue of being agents.
Sam’s prima facie right to privacy may be overridden by Marta’ right to life, but it does
not mean that Sam loses his generic rights. Because the right would exist, if not being in
conflict with Marta’s right, or he would have been able to enjoy it and give effect to it if
had not been in conflict with a more necessary right. However, other agent’s duty to
respect Sam’s right to privacy would disappear. Therefore, the PGC is absolute and
actions it requires are categorically binding only when the PGC requires them. Whether
the PGC requires those actions will depend upon what conflicts are between the various
interests, and what the criterion of needfulness for action will require to be done in

order to make sure that there is transactional consistency.

Under the PGC all agents have rights to their generic interests, only by virtue of being
agents. Sam’s prima facie right to privacy may be overridden by Marta’ right to life, but
it does not mean that Sam loses his generic rights. Because the right would exist, if not
being in conflict with Marta’s right, or he would have been able to enjoy it and give

effect to it if had not been in conflict with a more necessary right. However, other
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agent’s duty to respect Sam’s right to privacy would disappear. Therefore, the PGC is
absolute and actions it requires are categorically binding only when the PGC requires
them. Whether the PGC requires those actions will depend upon what conflicts are
between the various interests, and what the criterion of needfulness for action will

require to be done in order to make sure that there is transactional consistency.

According to the PGC and considering the ‘criterion of degree of needfulness for
action’, the individual’s dignity is well respected. Therefore, it is not of importance
whether an interest is held by a large number of agents. Thus, if the protection of
another right is more needed for action for an agent, then the right can be overridden by

the interests of the large number, simply for the sake of their good.

2.8 Chapter Summary
Since the Principle of Generic Consistency, and hence its structure, content, and

application, is quite different from those more commonly employed in the adjudication
of rights, I began chapter II with a brief discussion of the notion of ethical rationalism,
and Gewirth’s moral philosophy in particular which underlies the Principle of Generic
consistency (section 2.1). The main function of this chapter was however, to develop a
concept-theoretic framework to address the problem of conflicting rights, which is to be
discussed in the next chapters. And further, to defend this concept-theoretic position and

its philosophical significance against other available options.

Spelling out the structure of the Principle of Generic Consistency and focusing on
Gewirth's conception of agents and generic rights (section 2.2), first the original
dialectical necessary argument explained (section 2.3). Although, the majority of
academic objections and resistance to the acceptance of Gewirth’s dialectical necessary

argument do not appear sufficiently convincing, and do not provide a sound basis
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against Gewirth’s arguments, I chose to adopt a reformulated version of the PGC, a
contingent model built upon the premise of recognition of human rights (section 2.4).

I also provided the content of agency rights within the concept-theoretic position to shed
light on the implication and interpretive consequences of the 'dialectically necessary'
argument hence the implication of the alternative argument. The Direct and Indirect
application of the PGC were discussed, followed by arguments on the generic rights as
positive and negative and further information on the PGC as a will-conception theory
(section 2.5).

Subsequently, I elaborated further on the interpretation of competing rights and interests
through the PGC and discussed the importance of the 'criterion of degree of needfulness
for action' in defining a hierarchy to reconcile conflicting rights (section 2.6).

I further discussed the reasons for adoption of the PGC, and why the PGC is capable in
the adjudication of rights (2.7). Now, based on the arguments made in this chapter,
practical applications of this moral theory to various issues regarding biolaw and

medical ethics will be explored in the next chapter.
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CHAPTER 111

GENERAL PRINCIPLES FOR APPLICATION OF THE
PGC WITHIN THE COINCEPT-THEORETIC POSITION

69



3.1 Introduction

The previous chapter expounded the theoretical framework of this thesis, which is the
Principle of Generic Consistency, as the supreme moral principle necessary for all legal
systems. I concluded that all legal systems should comply with the requirements of PGC,
otherwise their legal validity is lost. Having done the above, what follows is the actual
application of the PGC to real life situations. Thus, this chapter is concerned with the
application of the PGC. This chapter covers debates such as agency versus human,
direct versus indirect application of the PGC, and rights of apparent agents versus non-
apparent agent are examined. The application of the PGC to actual world problems is
done based on the rules which arise from the PGC. The first part of this chapter aims to
develop general principles that have to be followed in applying the PGC framework to

questions of practical significance of the action.

The chapter begins with a general discussion over direct and indirect application of the
PGC, (section 3.2) and subsequently provides a detailed illustration of the concept-
theoretic framework dealing with apparent and non-apparent agents. Issues about PGC
dealing with property and intellectual property rights specifically covered under section
3.3. The right of apparent agents over their body parts/tissues is one of the most
controversial issues which I discuss in this section. Raising the concept of ownership
and commodification of human body parts in this section, the view of opponent and
proponents of property rights will be analysed where the former claims to grant agents
such right is incompatible with human dignity, whereas the latter put forward the claim
that to deny agents these rights is to violate human dignity(Beyleveld &Brownsword

2001).The analysis of Right to Property in this section begins with Gewirth’s view
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followed by Beyleveld and Brownsword’s Rule Preclusionary (2001, p.186-188). The

last part in section 3.3 contributes to analysis of intellectual property right.

Apart from PGC dealing with the rights of apparent agents over their organs/tissues, this
chapter aims to address the question of PGC dealing with apparent non-agents, that is,
beings that do not behave like agents. Section 3.4 specifically analyses the protection
given to animals and human embryos under the PGC. I discuss why PGC requires
granting them intrinsic status, but not generic rights (Beyleveld, 2000). Therefore, it is
necessary to understand how to relate human agents to human beings or apparent agents.
This raises a second question which is what the PGC declares (if any thing) about non-
apparent agents. This Section initially analyses Gewirth’s thoughts on proportionality
(3.4.1) followed by Beyleveld and Pattinson’s view built upon the precautionary
reasoning for the protection of non-apparent agents (Beyleveld & Pattinson 2000)
(3.4.2). Finally, it analyses how the concept-theoretic position deals with the rights and

duties over animals (section 3.4.3) and human foetus and embryo (3.4.4).

All in all, this chapter addresses certain questions arising from the application of the
concept-theoretic framework, before the implementation of these general principles in

IP cases in the subsequent chapters.

3.2 Direct and Indirect Application of PGC

Gewirth (1978), in his Reason and Morality explains why the PGC’s implication for
particular actions is not limited to a simple deductive kind. In his book, he put forward
the claim that due to the ‘varied subject matter of morality’ (Gewirth 1978, p.24) and

the PGC’s own content, its application can either be direct or indirect.

71



When interpersonal actions between and among individual agents are governed
exclusively by the PGC, and without intervening factors, it is direct application of the
PGC. However, it is indirect when the PGC is applied ‘through the mediation of social
rules’ that govern multi-person activities and institutions (Gewirth 1978, p.200).
Therefore, in the PGC’s indirect application, such intervening factors have affected the
basis by which decisions are made, and social norms are positioned somewhere between

the PGC and the institutions that comply with the requirements of the principle.

In terms of the PGC’s indirect application, Gewirth asserts that by placing self-
fulfilment for humans within a social context that rewards individual efforts guided by
reason, we can approximate it to some extent, although self-fulfilment to a perfect sense
may never be attained (Gewirth 1998, p.226). Furthermore, while imposing the
requirements of social rules upon individuals, there seems to be some instances of
conflict between individual freedom and state mandated actions. Gewirth propounds
that in such circumstances, e.g. in the case of forced military conscription, if voluntary
military service is not efficiently feasible, then such a recruitment process of the agents
can be imposed (Gewirth 1982, p.253). Under indirect application, the optional-
procedural, static-instrumental, necessary-procedural, and dynamic-instrumental

justifications of social norms are discussed.

Direct application of the PGC establishes a requirement that actions of all agents are ‘in
conformity with what is morally permissible under the PGC’ (Gewirth 1982, p.60;
Bielby 2008, p.89). With regard to direct application of the PGC, Gewirth emphasises a
number of different issues, most importantly the ‘equality of generic rights’. In one of
his papers, Human Rights and Prevention of Cancer (1980), Gewirth discussed ‘the

right of a person not to have cancer inflicted on him’ as a human right which means in
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order to defend this right, he may have a justification of actions to do s0.'In addition, he
builds his concept of economic rights upon the ‘nature of person’ and ‘not any
conseqentialist conditions’, which is a different approach to what some other

philosophers including Rawls suggested.”

Although it is safe to consider the PGC as consequentialist, because under the PGC the
actions are assessed according to the consequences they cause for the generic condition
of agency, yet it is neither regarded as utilitarian nor teleological. Cummiskey (1996,
p.126) in reviewing Gewirth’s theory calls him a ‘Kantian consequentialist” who has
indeed acknowledged his commitment to ‘deontological consequentialism’ or a form of
‘distributive consequentialism’, while choosing to ‘veil his consequentialism behind a

shroud of anti-utilitarian emphasis.’

The reason PGC should not be regarded as utilitarian is because a generic harm caused
by an action against another agent is not simply justifiable on the ground that it
produces the greatest good. Therefore, even the assessment of consequences is carried
out in a distributive manner rather than an aggregated approach (Beyleveld&
Brownsword 2008). This however can be justified on the basis that in a precautionary
sense, the action will prevent the occurrence of a generic harm and it is dependent upon
the fact that the harm is not avoidable by any other alternative means (Gewirth 1978).
Beyleveld and Brownsword in Consent in Law (2007, p.56) support this view stating

that:

'Further discussion of direct and indirect application of PGC is provided in Chapter IV.

*Gewirth disagree with Rawls where he argued ‘transitivity assumptions’ which means “if a certain A
does not deserve the abilities he gained from conditions of his starting point in life, then he does not
deserve the income and wealth proceeding from this — because this would not bring about the greatest
benefit to the least advantaged”(Alan Gewirth 1996, pp.189-190).
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Application of the PGC is so strictly distributive that there is no sound
justification for holding that one agent may be harmed to avoid this harm
to many agents. However bearing in mind the problem of other minds,
there is justification for holding that one ostensible’ agent may be
putatively harmed to avoid this same putative harm to many ostensible
agents, and this is that (because ostensible agents might not be agent)
putative harm to one creates a lower risk of harming an agent than does

putative harming to many ostensible agents.

It is emphasised that for prescriptions to be justified indirectly under the PGC, they
must not be in contravention with what the PGC prescribes directly, also they should be
the ‘outcome of decision-making procedures that are justified directly by PGC’
(Beyleveld& Brownsword 2008, p. 56). The major circumstances where the PGC must

be applied indirectly are where:
I. The PGC has no direct prescription about what ought to be done.

II. The PGC has a right answer for the question but due to complexities in relation to
the direct application of the PGC, rational decision makers are less likely to reach a

consensus on what the PGC requires directly.

II. The PGC has no requirement or prohibition on some actions or policies, but some
agents have preferences for those actions which are not compatible with the competing

actions of other agents.

Where we fail to determine a decision which is acceptable for all sides, this may
threaten the GCA of agents either directly or indirectly, as they follow ‘their side of

dispute’. To address this, the PGC requires procedures through which the dispute can be

’ Deryck Beylveld and Shaun Pattinson in a number of their works including ‘Defending Moral
Precaution as a Solution to the Problem of Other Minds: A Reply to Holm and Coggon’ (2010) have used
the terms ‘apparent’ and ‘ostensible’ interchangeably. In this thesis, as a matter of consistency, I have
tried to use the term ‘apparent’. However, in situations like here where the term ostensible ‘cited’ from
their work, it should be read with the same meaning as the term ‘apparent.’
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resolved. In all the above scenarios the idea that one side must ‘accept a decision to
which it is opposed’ means that the indirect application of the PGC is grounded in the
consent of agents (Gewirth 1978, p. 320). Although the ‘method of consent’ does not
ask for the actual consent of agents, it is a requirement that all agents who have the
capacity to give their consent should be involved impartially in the decision-making

process (Beyleveld& Brownsword 2007).

3.3 PGC dealing with the Questions of Property and Intellectual Property
This section attempts to address the controversial issue of whether human agents have

property rights in their body, and possibly a right to control what may happen to their
organs and tissue after removal from their body. This is examined particularly from the
concept-theoretical framework. Here I need to clarify an important issue. In order to
prove that human agents have control over their body parts, it is not necessary to
demonstrate that body parts should be considered property. The claim that human
agents should have property rights in their body is relevant in order to reach certain
conclusion in relation to the ownership of control over body parts. This is further

discussed below.

Reviewing the literature on approaches to law in relation to body parts, commentators
can be classified into three groups. The first group favours the view that bodies should
be regarded as property capable of being owned and transferred (Bjorkman and
Hansson 2006). In contrast, there are others who argue that in order to protect the
body’s special status the property approach is not appropriate and alternative concepts
including ‘rights to bodily integrity’, ‘rights to privacy’ or ‘rights to autonomy’ are

better fitted for this purpose. Ultimately, a third group takes a middle-ground position

75



on the concept of property and argues that the ideal solution must have an ‘appropriate

mix of both the property and integrity/privacy approaches’ (Herring and Chau 2007).

However, both anti-property and pro-property adopt the Kantian command in their
favour, which is that persons must be treated not merely as means but as ends in
themselves. The former group claims that exercising control over our body that is
considering commercial property in our body means that we are perceived merely as
means and not ends. Whereas the latter regards the denial of property rights in our body
and possessing control over it as violation of our human dignity and therefore not in

support of being seen as ends in ourselves (Beyleveld and Brownsword 2001).

These opposing views are basically grounded on different conceptions of (commercial)
property rights and different assumptions on what is relevant in treating people as end
and not merely means. Therefore, before any other analysis, it is necessary to scrutinise
the impact of such different views with regards to the common discussion over patent
rights in our body parts. The significance of this dispute can clearly be seen in our
research context, for instance, the issues concerning the control over organs and parts of
bodies after the removal from a person or cadaver or the dilemmas over using an
individual's DNA structure by scientists for future commercial exploitation. It is
crucially important to decide that to what extent individuals are entitled to claim

ownership over the new commodity.

The general line of analysis I will follow during this property discussion is the
proposition that we, all human agents, own our body according to what is called the

‘rule-preclusionary’ perception of property (Beyleveld &Brownsword 2001).

This proposition provides that:
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The claim that A owns P is the claim that A has the right to use P in any
legitimate way and to exclude others (B) from using P, for the reason that
A stands in a relation R to P that precludes A from having to account on a
case by case basis for A’s right to use P and to exclude B from using P.”

(Beyleveld& Brownsword 2001, p. 172)

In the next stage, the concept of property has to be defined under our PGC-compliant
framework. Obviously, the right to property is a secondary right not an absolute one.
This means that rights of apparent agents to their property can be overridden by
conflicting (primary) rights of other agents in specific circumstances, but it does not

mean that A has no property right over P, and A's right has ceased.

Although A owns P, in particular circumstances where there are reasons
why B should be permitted to use P against A’s will that outweigh the
considerations that determines that persons in the positions of A should be

granted property control over P- A will not be permitted to control the use

of P(Beyleveld &Brownsword 2001, p.172).

Furthermore, property rights, as only prima facie, are rights to legitimate uses.
Therefore, intending to put P for illegitimate purposes or what is generally considered

as ‘intrinsically wrong’ prevents A to extend his right to that use.

3.3.1 Gewirth’s View on Right to Property

In this section, I examine how the PGC deals with conflicts of rights, particularly in a
property context. Gewirth emphasised that the most important aspect of communitarian
doctrine is its concern for ‘social solidarity’ and ‘mutuality of positive consideration’
among individuals. Under such line of thinking, ‘to be conciliated with the principle of

human right’ is the most fundamental aspect of community (Gewirth 1996, p.97). In his
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view, private property rights, either positive or negative, are the rights of individuals to
‘exclusive powers to possess, use, transmit, exchange, or alienate objects’ (Gewirth
1996, p.166). The relationship between rights and community is defined strongly in
Gewirth's arguments. In his theory the necessary goods and interest of the people are the
object of the ‘rights’. The community however is responsible for the protection and
fulfilment of these rights. The community is particularly important to those unable to
effectively have their rights, because a community is built upon the very idea of

recognition and fulfilment of common needs.

Therefore, in order to protect the rights of the community, particularly those who are the
most deprived, the state has to intervene. The aim of such policies and possibly laws
and the state’s interference is a society in which the fulfilment of the above needs and
maintenance of a balance is operative. Hence, we view the state as a community of
rights that have to be promoted. Gewirth (1996, p.101) defines such community of

rights as follows:

...In having succeeded in this attainment the state is a community of rights
that have been fulfilled. There is no anomaly in this dual position. On the
contrary, so long as the actual is not confused with the ideal, a society that
recognises the actualities of its pervasive violation of rights can be
animated by a relatively clear idea of what must be done to correct the

violations and thereby to move from the actual to ideal.

Gewirth provides two justifications for property rights, one ‘consequentialist’ and the
other ‘antecedentalist’. The former is built upon the consequences for individuals as
agents to have such legal rights, while the latter is based on the antecedents, the terms
and conditions which makes one eligible to the right. It determines who has the right to

what.

78



According to Gewirth, these types of justification can be correlated in some way to two
kinds of necessary goods that are objects of human rights. Clearly, the consequentialist
justification is associated with the element of well-being as a substantive generic feature
of action and successful action. Hence, it is mainly relevant to the good consequences or
results aimed for by the action. On the other hand, the ‘antecedentalist’ justification is
mainly linked to rights like freedom and it considers the procedural generic features of
action.® It means that the investigation is basically about the voluntariness of action and
whether the agent has control over his behaviour and intended to do so. As discussed
earlier the main aim of the community right is to protect the freedom and well-being of
the individuals in the society, therefore it is crucial to scrutinise how this protection of
well-being and freedom of agents can be raised in the context of property rights, and as

a justification for granting a right to benefit from.

Here, it is necessary to elaborate on how the grant of a property right is considered
legitimate if the possession of that right serves to protect the well-being and freedom
required for purposive action, accordingly, a successful action. Under such analysis, it
was meant to conclude that if the grant of a commercial property right is the necessary
means to enjoy some degree of economic security through offering steady and adequate
income, then it should be facilitated. The reason is that such financial status is essential
for the basic well-being and freedom of individuals. It should be noted however that the
protection of freedom and well-being of individuals in a PGC-based framework is not an

absolute factor and conclusive justification for the individuals’ right to property.

* For a detail discussion of the distinction between consequentialist and antecedentalist refer to:”
Economic Justice: Concepts and Criteria” in Kenneth Kipnis and Dianna T. Meyers, eds., Economic
Justice: Private Rights and Public Responsibilities (Totowa,N.J.:Rowman and Allanheld, 1985), at pp13-
17.
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Gewirth does not appear to accept the adequacy of the consequentialist justification by
itself, mainly due to the weakness of this justification in terms of dealing with the
following challenges; ‘the amount of the property that different persons ought to have’
(Gewirth 1996, p.181) and the question of ‘who should have P when the claimants have
equal need for P’(Gewirth 1996, pp.182-183). The above problem is properly addressed
in the ‘antecedentalist’” argument. The primary justification for antecedentalist
arguments rests on the assumption that ‘property right belongs to the persons who have
produced the good things or services that are the objects of the rights’ (Gewirth 1996,
p-182). It is noteworthy that the main aim of the right to productive agency is ‘to enable

persons to earn income through their own work’ (Gewirth 1996, p.169).

The same applies in the context of intellectual property, where the importance of
intellectual property rights and the valuable purpose it has for people is assessed
irrespective of other factors e.g. whether they have achieved such right as a result of
their own productive agency. Analysing the scenario through an ‘antecedentalist’
justification for IP, one can claim that individuals have rights ‘in things they have
produced for the purpose of having such right’. This means that since we as human
perform actions to achieve respective agents’ purposes, therefore one can expect to be
given permission to achieve his purposes unless what they do result in the violation of
the generic rights of other persons according to purposive-labour thesis of property
(Gewirth 1996, p.184).°This example is particularly understandable with regards to IP
rights. Let us assume that one has not secured any rights over his invention, hence, there
1S no restriction on others to use the invention, formula, etc. without the consent of the
inventor. Some may believe that using the inventor’s product, procedure technology,

formula, etc. without any compensation for the IP right owner, or asking for his

>Gewirth views this perspective similar to Becker’s version of labour theory of property acquisition in
Property Rights, pp 49-56.
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consent/permission to use the product, violates the requirements of mutuality. Lock
raised one of the first arguments in this field built upon the idea of “self-ownership”
asserting that “every man has a property in his own person.” In the above theory, it is
stated that because all individuals “own or have property in themselves, they should

also have property in what they produce by their own labour” (Locke 1689, 2.27).

Despite the different direction of the consequentialist and antecedentalist argument, the
two arguments are not necessarily incompatible. Gewirth emphasises the contribution
needed by both sets of consideration, in order to establish the distribution of goods and
services which is well-matched with the standards of a fair society (Gewirth1996: 200-
13). However, given that these two arguments do not offer independent and parallel
justifications for property according to which inconsistency emerges, the
consequentialist approach has to be regarded as primary. This is however true in the
absence of conflicting claims on goods and services by others where it is legitimate to
grant agents ‘control over objects that satisfy the needs of a consequentialist
justification’ (Beyleveld& Brownsword 2001, p. 185). Gewirth concludes that even if
the antecedentialist justification for property right is available, the consequentialist
consideration may justify overriding the property right in interest of a more necessary

right (Gewirth1996: 200-201).

3.3.2 Rule Preclusionary Property

In order to distinguish between the two considerations proposed by Gewirth, it is best to
note the essential difference between ‘consequentialist’ and the ‘antecedentialist’, which
is that the former applies universally, whereas the latter only works particularistically in

relationships between agents, (that are not universal) and particular object (Beyleveld&
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Brownsword 2001, p.186). Additionally, there is a distinction between transferable and
non-transferable rights. With regards to the latter, commercial and non-commercial
rights exist. A’s relation with his body parts attached to him is not the same as other
agents’ relation with his parts, in that A acts through his body, and if any harm is
inflicted to his body part this affects his capacity to act or act successfully. This is
against A’s generic condition of agency. B may also need A’s body part, but B does not
have equal rights to A’s body part as A does. In addition to Gewirth's general approach,
which leads to the discussion in favour of ‘my body part, product of my labour’, it is
logical to have a similar claim with reference to the consideration of first use or
‘original acquisition.”®A’s standing reliance on his body parts implies that he will
clearly lose from any removal of his body part, whereas B stands to gain (Beyleveld &
Brownsword 2001, p. 187). Therefore, the reality of A’s body parts being attached to

him is sufficient for him to hold exclusive control over the use of his body parts.

Although granting A this control over his body would best protect him, one may still
question whether giving him this control is necessary. The view that it is necessary for
agents to have such control over their body parts is in line with the Gewirthian dignity-
based perspective. It requires us to hold that persons are entitled to rule-preclusionary
rights to use their body parts exclusively. If agents are not granted rule-preclusionary
rights to exclusively control what happens to their body parts, it is then contradictory to
the provision of adequate protection of their generic rights, and is possibly against their
human dignity because it impliedly denies their possession of generic rights. In practice,
if A is not granted control over his body parts and he is placed in a situation in which he
is unable to refuse the use of his body parts by others, B would not presume that A

would be against this use, where the use is not specifically harmful to A. It follows that

SThis consideration is often used in the context of land ownership (Beyleveld& Brownsword 2001, p. 118)

82



in case of conflict between A and B, the burden of proof is on A to justify why B must
not be able to use A’s body parts without his consent. Therefore, if A is not granted
rule-preclusionary right to exclusively control what happens to his body parts, it means

that A’s generic rights would not be adequately protected .’

It may be argued that where A has achieved control over his body part, this implies that
the possession of property rights may enable him to transfer this right to others,
commodify them or grant permission to others to commodify them. However, there
have been dissenters to this view. There are those who assert that for such entitlement,
one has to have more than control. Having discussed the justification for the control
over A’s body parts, i.e. the fact that having such control protects A’s generic rights, it
should now be compelling to claim that if A already has rule preclusionary control over
P (his body part)and intends to surrender such control over in order to transfer it to B,
clearly B will acquire the rule preclusionary control, since it is against A’s generic
rights not to permit him to transfer his control over P. However, several key points must

be taken into account when dealing with the preclusionary rule.

I.  Where A surrenders his right, it does not have to become somebody else’s property.
Although there are some circumstances in which A’s surrender of P to B will
automatically transfer rule preclusionary control of P to B, it is important to distinguish
between the following two situations. Where A merely gives up his rule-preclusionary
control without intention to transfer it to others, and when A gives consent to transfer

his rule preclusionary right to B.

"This rule does not always apply and Beyleveld and Brownsword (2001, p.188) explained ‘at least two
conditions under which placing the onus to justify control on me rather than others will not protect me
adequately’.
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II. It is acceptable for A to have property in his own body and to transfer his rule-
preclusionary control over his body parts to B, subject to some terms and conditions.
Most importantly, doing so should not violate the more important generic rights of

others.

It is sufficiently justifiable that if A intends to transfer preclusionary control over X to B,
or aims to make some commercial benefit out of it, there is no reason to prohibit his
doing so unless it is in violation of the generic rights of others. It is noteworthy that
under the Gewirthian dignity-based theory, the commodification of body parts is not in
breach of human dignity; however, the commercial property right of the source may be
overridden in the interest of the generic rights of other agents or their dignity

(Beyleveld& Brownsword 2001).

3.3.3 Intellectual Property

I discussed above that as a secondary right, the consequences of the possession of a
property right has to be taken into account. For instance, where holding a property right
comes in conflict with another ostensible agent’s right, property right may be
overridden. Historically, even before the development of arguments about intellectual
property, debates over the right to private property came to offer a type of
communitarian approach toward it. Famously, there happened to be a statement likes
“friends have all things in common even if its ownership is private.”(See e.g. Irwin
1991, pp. 200-225).Furthermore, the development of the complex system of property
rights which includes several elements of private rights and some communal property
right is another confirmation evidenced by important empirical facts (Honore 1980,pp.

84-92; Becker 1980, pp.197-220). This can be considered as a moral support to
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communitarian ideas that serve to emphasise the need for notions like ‘cooperation’ and
‘mutuality’. According to Becker (1992, p.206) in such culture, “passiveness is regarded
as vice” and “self-esteem comes from producing things that are admirable.” This
approach however, does not fully safeguard the privacy of property rights. Gewirth in
the Community of Rights (1998, p.173) emphasises that the property right should not
cause the breach of freedom element of individual control over external things, it means
that we should not authorise one to exclude others from taking or using one’s things
without one’s personal consent. This is why for instance, the right of scientists to
benefit financially from their inventions should be respected, and IP infringements in
support of respect for one’s property should be avoided. However, it does not follow
that individuals do not have any obligation to the community to share some of their
rights over an invention in that they are “social products” that the community has

contributed in their ‘productive agency’.

As discussed earlier, it is justifiable under the PGC that the more important rights can
be overridden by less important rights, in terms of their degree of needfulness for action,
(Beyleveld& Brownsword 2007, p.297) and intellectual property rights like so many
others, are concepts that are not absolute. Therefore, when we consider the legitimacy
of IP rights for an invention, depending on the research value and other rights involved,
the commercial property right may be overridden. The important factor in overriding
others’ rights against IP rights in a research is the single fact that ‘it must be conceived
of as itself protecting fundamental rights and values’ (Beyleveld & Brownsword 2007,
p.276). This conclusion can be easily derived from the criterion of ‘degrees of

needfulness for action’ as a consequentialist thesis.

The egalitarian structure of the principle of human rights also guides us to conclude that,

although individuals have the right to freedom of expression (freedom of research) and
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then the right to protect the outcome of their research, it does not necessarily allow them
to have a type of IP protection over their inventions, which possibly exclude others from
access to such knowledge, through which the lives of others may be affected. Hence, if
such ownership results in ‘harmful consequences’ against others, then the ownership
must not be allowed according to ‘the prohibition of harmful use...the condition that
uses harmful consequences to other members of society is forbidden.” (Honore1980

p.123).

In discussing different IP protection scenarios, let us say the patents over life-saving
medicine such as HIV+ treatment, or breast cancer screening Myriad patents, which all
have a common issue, the dispute over the rights of (often vulnerable) agents to benefit
from advances in health and access to treatments to fight against life-threatening
diseases, if as a result of world inequalities, the pharmaceutical companies and
biotechnology firms in developed countries can monopolise the use of resources
through different IP rights, just for their own purposes against the need of those in
underdeveloped communities, patenting these products should be limited. I would add
here why such limitation or prohibition is necessary. I would point to two major issues,

which will be discussed in the subsequent chapters of this thesis.

The first issue is whether it is legitimate to use a type of IP protection when it may
cause difficulty in access to health. A society should not deny the rights to freedom
which individuals need in order to work innovatively and productively, and yet, there
must be a fair balance between the IP rights of scientists and the rights of others.
Secondly, taking into account important factors including social contribution, harmful
use and ownership leads us to consider ‘redistribution’ from both consequentialist and
‘antecedentalist’ view. Hence as Gewirth asserts ‘rights, far from being antithetical to

community, supply the contents that the community uses to enable all persons to
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mutually help one another to meet their respective needs of agency and thereby to live

lives of dignity as purposive autonomous agents.’

With reference to commercialisation of body parts and possible violation of agents’
dignity, the principal guideline of the concept-theoretic position is clear. The fact that an
agent consents to the removal of tissues or any body parts from his body does not imply
his consent for any future use of his body parts, including commercialisation and
holding IP rights over inventions, regardless of the argument over the possibility of
property rights in our body. It follows that even if we do not accept the idea that agents
have property in their body, it is still not acceptable to imply consent to the removal of
the tissue or body parts, as consent to future commercial exploitation. In order to respect
the dignity of the sources, Gewirthian morality requires those who intend to take and

exploit the commercial value to treat their sources to a free and informed consent.

Beyleveld and Brownsword (2001, p.205) draw an important conclusion on this matter

stating that:

Rather than arguing that the patenting of human genes is inconsistent with
human dignity (as conceived by a particular community) or that the donor
woman might have compromised their own dignity, we should continue to
question whether the dignity-based autonomy of the donors was respected —
whether in other words, the donors (as agents ) were treated as capable of
giving informed consent (or refusal) and whether steps were taken to ensure

that their consent actually was free and fully informed.

3.4 PGC Dealing with Apparent Non-agents
I earlier discussed that the PGC provides that every agent must act in accordance with
his or her own and all other agents’ generic rights. This is logically derivable from the

nature and structure of the human agency. Furthermore, the dialectically contingent
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argument from the acceptance of human rights is about agents. The question therefore
becomes: how the PGC deals with those who are less likely to be agents? In the
following sections, I will discuss how we ought to deal with non-agents (apparent non-

agents).

3.4.1 Gewirth original approach: the idea of partial and potential agents8

The Embryo orfoetus as partial agents

Gewirth provides that being an agent is ‘necessary’ as well as ‘sufficient’ only for the
full entitlement of the generic right. Therefore, partial agents who indicate the
properties necessary to be agent only partially, would be entitled to generic rights in
proportion to the level they approach to being agents (Beyleveld& Brownsword 2000, p.

117).

According to Gewirth, the principle of proportionality provides that:

When some quality Q justifies having certain rights R, and the possession of
Q varies in degree in the respect that is relevant to Q's justifying the having
of R, the degree to which R is had is proportional to or varies with the
degree to which Q is had. Thus, if x units of Q justify that one have x units
of R, then y units of Q justify that one have y units of R (Gewirth 1978,
p.121).

If we consider ‘being an agent’ for Q and ‘the generic rights’ for R, then premised on
the assumption that it is dialectically necessary for agents to be an agent as the
justification of eligibility for generic rights in full, the agent must grant partial agents

the generic rights partially, in proportion as they are approaching being agent. Although

¥In terms of the application of the PGC in apparent non-agents, both human or non-human, I apply the
precautionary reasoning over the Gewirth’s original arguments grounded on the proportionality and
potentiality. In doing so, I have immensely benefited from Beyleveld’s more recent works (Beyleveld and
Pattinson 2000, 2010; Beyleveld&Brownsword 2000, 2007, 2010, 2013; Beyleveld 2010) on justification
and clarification of the role of precautionary reasoning in the epistemology of empirical applications of
Gewirthian theory.
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Gewirth believes this statement is necessarily true, there have been dissenters to his

view on the ground of proportionality. For instance Beyleveld asserts:

While it is necessarily true that, when having Q justifies having R, and the
possession of Q varies in degree in the respect that is relevant to having Q's
justifying the having of R, the degree to which R is had is a. function of the
degree to which Q is had, it cannot be inferred (without further conditions
being imposed) that having R is such a function of having Q that, if having
x units of Q justify that one have x units of R, then having y units of Q
justify that one have y units of R for all values of x and y (Beyleveld 2000,
p. 65).

Therefore, it is proposed that the Principle of Proportionality should be applied in
this way here:

When having some quality Q justifies having some property R, and the
extent of having Q sufficient to justify having R in full is not necessary to
justify having R to any extent at all, the degree to which R is had is a
function of the degree to which Q is had (Beyleveld 2000, p. 65).

Gewirth in his Argument from the Sufficiency of Agency (ASA), proves that in order to
benefit from the generic rights in full, one needs to be an agent; this is ‘necessary’ and
‘sufficient’ to have the generic rights.” In contrast to agents who display all the generic
capacities of agency, partial agents hold generic capacities of agency to ‘a lesser extent’
according to which they are entitled to generic right in part (Beyleveld& Brownsword
2001,p.118).This thesis however does not validate such a false view. Given that the
generic rights are will-claim rights, those who have generic rights are free to surrender
the benefits arising from the exercise of generic rights, unless it causes harm to other
agents or is in violation of their duties toward other agents. It is ‘necessary’ and
‘sufficient’ to possess the generic rights in full i.e. neither greater generic capacities
guarantee generic rights to greater extent, nor lesser generic capacities may mean partial

entitlement of generic rights. Similarly, one ought to fully possess the capacities

? This is Gewirth’s original approach. But I am not using the dialectically necessary argument. I need to
link this to the human rights claim to use this.
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required to be an agent to be able to waive the benefits of exercising the generic rights.
Hence, it is a false claim that partial agents have generic rights in part (Beyleveld&

Brownsword 2001, p.119).

As a rebuttal to Gewirth’s use of the principle of proportionality to prove quasi generic
rights for partial agents,'%it might be convincingly argued that Gewirth has committed
‘the fallacy of disparateness' to some extent.'' It is more acceptable logically that the
possession of a quasi-generic right does not equate with having a generic right partially,
whereas it can be translated as an entitlement to a ‘different quality of protection’
compared to what is granted by a generic right. In spite of the possibility that the
embryo/fetus may be given quasi-generic rights, it must be taken into account that this
by no means is a result of the principle of the principle of proportionality grounded on
the assumption that since agents hold generic rights, then partial agents must be granted

quasi-generic rights (Beyelveld 2000, p. 66).

The embryo or fetus as a potential agent

Human beings in their development route toward agency (and when they are not yet
agent) must be given moral significance in that they are potentiality agents. Agency
establishes ‘normatively outstanding quality’ for the agents. Having the potentiality to
become an agent and being aware of such capacity allow a being to recognise a ‘morally
relevant connection’ between herself, her dignity and such a being. This must apply to

all agents, because otherwise, it would not be consistent (Steigleder 1998, pp. 241-242)

The above claim provides that:

'%Quasi generic rights means ‘unwaivable protections correlative to duties of agents not to harm partial
agents, or to assist them in need’(Beyleveld and Brownsword , 2001: 119)

" Formulated by Gewirth himself (1960:313), ‘the fallacy is committed where fields or subject matters
are compared on disparate levels or disparate respect’(Beyleveld and Brownsword : 2001 note 10).
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Agents must (on pain of denying that they are agents) grant that potential
agents, intrinsically, have at least some moral status (i. e., that they have at least
some intrinsic moral status for the sufficient reason that they are potential

agents) (Beyleveld 2000, pp. 67).

Having compared properties possessed by agents as opposed to potential agents, it
is clearly evident that agents may once have been potential agents, but being a mere
potential agent is not a ‘contingent property’ possessed by agents. In contrast, it is
something that cannot be possessed by agents.'” This follows that being an agent
means that you are no longer a potential agent. However, regardless of the
relationship between the status of being an agent and a mere potential agent, we
cannot conclude that being a mere potential agent is sufficient to grant at least some

intrinsic moral status (Beyleveld 2000, p.67).

3.4.2 Precautionary Reason: the solution to avoid the fallacy of proportionality

The PGC is viewed from the view points of agents themselves i.e. I only know for sure
that I have generic capacities of agency. Beyleveld and Pattinson (2010, p. 260) who
developed the debate on ‘precautionary reasoning’ in dealing with non-apparent agents
emphasise that thinking of this concept initially occurred as a response to radical
scepticism over the categorically binding relevance of PGC in practice," although it is
generally accepted that it is dialectically necessary in theory. Addressing the agency of

others e.g. B who possesses and displays generic capacities of agency, there is clearly

12Beyleveld (2000, p.67) explains the properties possessed by agents as follows: ‘Agents possess two
kinds of properties: those they necessarily have by virtue of being agents, and those they possess only
contingently. Being an agent is sufficient for full moral status, and possession of characteristics that are
necessary for agency is necessary for full moral status. Thus, properties that agents necessarily possess
are undoubtedly morally relevant in being necessary for full moral status.’

'3 1t has no relevance in practice ‘unless A can be shown to contradict that A is an agent by denying that
those who behave as though they are agents actually are agents’ (Beyleveld& Pattinson 2010, p. 260).
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no way that A can know for sure that B is an agent or is not an agent, unless by making
‘untestable metaphysical assumptions.’(Beyleveld 2012, pp.9-10; Beyleveld &Pattinson
2010, p.260) Neither the behavioural capacities nor physical and behavioural structure
can provide valid assumptions capable of being measured and tested empirically. This is

not believed to be necessary truth or necessary falsehood.

Given that the granting of generic rights to agents imposes correlative duties on them,
and the fact that the exercise of generic rights is only exercisable by those who have
generic capacities, therefore it is only rational and practical to treat those beings that we
characterise as apparent agents as agents. Although under precautionary argument we
only regard apparent agents as agents, it does not necessarily mean that no protection is
considered for apparent non-agents. As discussed earlier in the last section, under
precautionary reasoning, we must hold ‘the evidence of apparent agency’ sufficiently as
‘evidence of agency’ for practical reasons. This may include behaviour, capacities and
features of a being which are necessary, but insufficient evidence, and this applies
equally to human apparent non-agents and non-human apparent non-agents.
Furthermore, for the same reason that A does not know that B, who appears to be an
agent, is an agent, he cannot know for sure that C, who does not appear to be an agent,
is not an agent, in that C may not be able to display the capacities of agency although he
may be an agent. Therefore, apparent agency does not constitute actual agency and
apparent non-agency does not prove non-agency. It does not however follow that C is
entitled to generic rights. We only need to grant generic rights to apparent agents, since
granting generic rights and treating beings as agents establish mutual duties. To support
this claim, Beyleveld and Pattinson (2010, p.261) argue that ‘we are not required to give

generic rights to non-apparent agents given that “both “ought” and “may” imply “can,”
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can only meaningfully be done with those who behave as agents or display the capacity

to do so, which C does not’.

Although proportionality and potentiality under precaution does not require the agent to
grant the generic rights to the foetus or embryo, we need to accord a degree of intrinsic
moral status to them, and to take into account the sources of indirect application.

Meanwhile, there are a number of important issues worth considering.

First, we need to be aware that to harm the embryo, there needs to be sufficient
convincing justification. The claim that the embryo-foetus is a part of the mother’s body,
which qualifies her to do all action against it freely e.g. to cause serious harm is not
valid. On this matter, the requirement of the PGC including the application of the

method of consent must be taken into consideration.

Furthermore, the claim of the foetus or embryos’ ownership by the parents before
implantation, (or by mother even after implantation) would be rejected if the embryo or
foetus is considered ex hypothesi as an agent, as the guardianship meets the meaning
more. However, we do not know for sure that the embryo/foetus is an agent, therefore a
‘precautionary’ guardianship is given to parents. Still, anything harmful against the
embryo needs a justification. For instance, in the context of in-vitro fertilisation
programme, the most likely examples of causing harm to the embryo/foetus is either to
be used for research or is to be discarded as surplus embryo. Clearly, under the PGC,
both can be justified if they are necessary in order to avoid more serious harm. This

more serious harm can be e.g. the avoidance of circumstances caused by the infertility
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in the life of childless women. Therefore, such procedure may be allowed under

precautionary reason if it is necessary, as long as it is treated with dignity.'*

In addition, under precautionary reason we give the embryo or foetus a possibility of
agency; this means that agents ought to impose a duty on them to protect the embryo or
foetus. This duty should be assessed when it comes into conflict with the protection
given to the embryo and the assessment for this purpose may vary theoretically and

practically.

Finally, a crucial fact needs to be taken into account in terms of the sensitivities of other
agents. The PGC does not require giving attention to sensitivities of agents (who may be
offended), against a particular agent subgroup e.g. the prejudice of sexist, racist, and
similar groups, are not taken into consideration. PGC however pays attentions to other
agents’ sensitivities when the action required to protect them is not in violation of the
agents’ rights that have to be protected under the PGC. In the particular context of
embryos, we must not consider those who care about embryos as having ‘optional
preferences and psychological make ups’ but to regard them as ‘having rationally
required views and dispositions of character protective of the PGC’(Beyleveld 2000, p.

68).

3.4.3 PGC dealing with the Question of Animals’ Rights

In dealing with apparent non-agents, I tend to support the argument of precautionary
reason, as presented by Beyleveld and Pattinson (2000), particularly with respect to
their discussion in ‘Precautionary Reason as a Link to Moral Action’ as opposed to

Gewirth’s argument grounded on the principle of proportionality. Gewirth (1978, pp.

“For example avoidance of killing surplus embryo and permitting use of surplus embryos for women
other than genetic mother (Beyleveld 2000, p.76)
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119-125 & pp.140-145) put forward the view that agents are expected to grant the
generic rights per se to marginal agents, partial and potential agents, ‘in proportion to
how closely they approach being agents’. Here, I do not follow his line of analysis. His
‘proportionality’ justification can be objected to on the basis that if these creatures are
not agents and only approach to become agent, they are not entitled to any generic
rights because these are rights under the will-conception (Beyleveld& Pattinson, 2000).
The argument sounds more rational if we put it in the context of being an apparent agent
rather than being an agent. It is therefore, a flawed view to believe that (real) agents are

only those who behave like agents.

Generally, the apparent agency in precautionary reason argument establishes that while
considering any creatures other than myself, the question is not whether they are agents
or not, but whether their behaviour suggest they are agents. This means that all A
knows about B, is that B behaves as though it is an agent, therefore B can be known as
an ‘apparent agent’. In contrast, if A does not behave like an agent, it is unlikely that B
assumes it is an agent. For instance a non-human animal, a human foetus or embryo, or
even objects like tables and trees that do not behave like they are agents and are
therefore known as apparent non-agents. This means that A’s belief that B is an agent is
made speculatively and on the basis of ‘unstable metaphysical assumptions’. This
assumption may be assessed by the evidence of agency like ‘behavioural capacity’, and
‘the physical or biological structures generally associated with them’, although
Pattinson and Beyleveld (2010, p.259) emphasis that such evidence is ‘neither
demonstrable as necessary truths (or necessary falsehoods) nor empirically testable in a
non-circular way’. The important question here is why the distinction between apparent
agents and apparent non-agents, under the precautionary argument is important. The

essence of the precautionary argument is to avoid the violation of the PGC and
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identifying this distinction will effectively works in favour of keeping our actions in line
with the requirements of the PGC. Pattinson and Beyleveld (2010: pp.259-260)

thoroughly justify the importance of such dissection in the precautionary argument.

If A supposes that B is an agent (and acts accordingly) and happens
(unknowingly) to be wrong, then A does not violate the PGC. On the other
hand, if A supposes that B is not an agent (and acts accordingly) and
happens (again unknowingly) to be wrong, then A violates the PGC. Since
the PGC is categorically binding on A, A must avoid violating the PGC at
all costs whenever this is meaningful and possible. Since it is possible that
B is an agent and B behaves like an agent it is both meaningful and
possible for A to treat B as an agent, in consequence of which A must treat
B as an agent, on pain of being willing to violate the PGC, which A
categorically may not entertain.

In addition to drawing a distinction between apparent agents and apparent non-agents, it
is yet possible to differentiate between groups of apparent non-agents. There have been
debates over behavioural evidence from chimpanzee and dolphins, which has led a
group of scientists to classify them as possibly apparent agents, whereas studies on cats,
dogs, or horses failed to find sufficient evidence to claim that they should not be
considered as apparent non-agents, listed as ‘probable apparent non-agents’. Another
category ‘certain apparent non-agents’ includes human foetuses or those who have been
previously classified as apparent agents but currently are in a vegetative state and thus,
it is safe to claim that they are not apparent agents. However, the common factor
between all the above categories is the fact that we are not allowed to conclude that the
being is without doubt not an agent, due to various speculative possibilities which may
make that particular being an agent. Although it is not possible to conclude that they are
certainly not agents, we cannot treat them as agents either, since they lack the capacity
for agency at the present time. Therefore, it is not the PGC that requires us to treat non-
agents as agents, but other reasoning (Beyleveld and Pattinson 2010) which will be

explained below.
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To portray the issue in the precautionary argument term, I will first return to one of the
basics of Gewirth’s argument, the fact that agents ought to act in accordance with the
interest of agents. The moment we accept the above premise, the first question emerges.
How should we identify agents and their interests? The problem is A would be able to
identify the interests of B only on the basis that B appears to have these interests.
Consequently, A has their action limited to a certain point because A may have these
interests. This, however, does not mean that B has these interests just like I have these
interests. The reason is if they are real agents, then they must possess generic rights to
those interests. And if those interests are with those who would have generic interest to

it, if they were agents, then I have to respect those rights.

Notwithstanding the fact that human apparent non-agents, or that non-human apparent
non-agents do not display the capacities of agency, it does not follow that it is not
dialectically necessary for agents to acknowledge their duties to protect the interests of
the above categories (Beyleveld 2012). The mere idea that a dog is a non-apparent agent
does not make it legitimate for me to act with no limits in relation to dogs. The fact that
dogs are not apparent agents makes it unintelligible for me to fit them into the agent
category. I however have at least a prima facie duty not to ‘cause debilitating pain to a
dog’, because causing such unnecessary harm to an agent against his will would be in

violation of a generic right of an agent (Beyleveld 2012, p.10).

Clearly, the rational for our duty toward non-human animals is not the idea that we
think ‘they are actually agents’ but the thought that we need to “guard them against
mistakenly treated as non-agents.” Clearly, this protection of apparent non-agents has to
have a limit. Beyleveld defines it as the ‘extent which is meaningful and possible’ for

agents (Beyleveld 2013, p.10). He argued that it is dialectically necessary for them to
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that specific limit, to treat apparent non-agent, in a way to avoid the violation of their

generic rights, if it happens that at any point, that they are agents.

Albert has at least a prima facie duty not to cause debilitating pain to a dog
because to do this to an agent against the agent’s will would violate a
generic right of the agent. In general, Albert has duties to apparent non-
agents in proportion to the degree that they approach being apparent agents,
the degree of approach being a function of the degree to which the
characteristics and capacities of the apparent non-agent can be related to

interests that correspond to the generic interests of agents (Beyleveld 2013,

p.10).
The next question relates to the importance of such duty toward apparent non-agents i.e.
the normative force of this argument and the way to resolve the conflict when such duty
is against the rights of apparent agents. To address this question, there are a number of
key elements to take into account including the hierarchy of generic rights and how the
‘criterion of degrees of needfulness for action’ is a guiding principle to reconcile the

conflicting rights. On this ground we can argue that:

...in principle, these conflicts are to be adjudicated by weighing the
PGC-guided precautionary probability that an apparent agent is an
agent (=1) multiplied by the strength of the generic right in question
against the precautionary probability that an apparent non-agent is an
agent multiplied by the strength of the conflicting generic right-
corresponding interest of the apparent non-agent (Beyleveld 2013,

pp.10-11).7

3.4.4 PGC Dealing with the Question of Human Embryo and Foetus

"In spite of sensible efforts to formulate a solution for adjudication of conflicting rights and duties
between apparent agents and apparent non-agents, it is still a matter of doubt how to ‘operationalise’ these
formulas in a totally objective way (Beyleveld and Brownsword 2001, pp. 119-134 &255-258).

98



Using human embryonic stem cells as research subjects and the commercialisation of
these projects through different intellectual property protection, particularly patenting
has become increasingly controversial. Clearly, the established status of human
embryos in the regulatory system plays a crucial role in the legitimacy of such patents
and possibly such research activities. As Beyleveld and Brownsword (2013, p. 13) state,
‘a “yes” answer to any of these questions, “whether the human embryo is “a life”, or “a
life in being”, or a “human life” or “an agent”, or “a bearer of rights” means an
important implication in the legitimacy of using human embryos, whereas being
uncertain about the moral status of embryos makes the decision making on the

legitimacy of such patents more problematic’.

Reviewing the political map of the debate on the moral status of embryos and foetus,
three major positions is identifiable, ‘pro-life’, ‘pro-choice’, and ‘compromise.” The
‘pro-life’ believes in a full-moral status for embryos from the conception and equal to
any adult human, whereas ‘pro-choice’ refuses to consider any moral status for human
embryos until the ‘birth’ occurs (Beyleveld 2000, p 59). The ‘Compromise’ on the other
hand ‘sits between the pro-life and pro-choice’, in that it establishes that a minimal
moral status may be considered for embryos through approaching the birth and progress

to a full-moral status, after birth occurs (Beyleveld& Pattinson 2000, p. 251).

Various potential justifications may be presented in relation to the possession of
intrinsic moral status. Beyleveld and Pattinson (2000, p. 254) discuss three items among
these grounds that are suitably matched to the purpose of this research. It is argued that
intrinsic moral status must be granted to those who are sentient, which means capable of
experiencing pain; human which means members of Homo sapiens; and persons/agents
that mean those who are capable of pursuing their purposes voluntarily. While the ‘pro-

life’ position develops the claim that being ‘human’ or being a ‘potential person’ is the
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ground for possession of moral status, ' the ‘pro-choice’ opposes the idea of any
intrinsic moral status for the embryos or foetus as a ‘potential’, ‘partial’, or ‘possible’
person. Taking a middle ground position, the ‘compromise’ supporters relate the
possession of intrinsic moral status in proportion to gestational development, which if
possessed in full, the requirement for a full moral status entitlement is met. Therefore,
the possession of intrinsic moral status may generally relate to 1) possible personhood ii)
sentience iii) potential personhood; iv) the approach to an attribute such as personhood

(Pattinson and Beyleveld 2000, p. 255).

Here the main task is to identify the right Gewirthian position. Clearly, a Gewithian
approach must not support the pro-life position; in that the theory rejects the idea that
(biologically defined) human life sufficiently guarantees entitlement or full moral status
as opposed to the pro-life position. Now, the next question is whether the ‘compromise’

or ‘pro-choice’ approach is closer to Gewirth’s position and which is more acceptable.

The idea of Chance of Actual Agency

Generally this precautionary approach towards embryos, to treat them as agents in that
they would gradually become apparent agents is similar to the position of John Finis
(Finnis 1995, pp. 30-5) who emphasises that we as human beings hold a radical
capacity for choice, although we may not be able to display all the required capacities
for this status (Holm and Coggon 2009, p.302). Clearly, it is not supported at least under

the framework of this thesis given that under precautionary reason, it is never claimed

As Beyleveld and Pattinson (2000) asserts, it is noteworthy that ‘having such potential must be held to
be sufficient for full moral status, rather than sufficient for moral status that is proportional to the degree
of potential’.
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that any non-apparent agent is eligible to receive generic rights. Clearly it is not possible
logically to expect entitlement to generic rights equivalent to the adult normal apparent
agents because they are potential agents, and PGC under precautionary reason does not
require such action. Notwithstanding, a minimal moral status is what we claim is
necessary, that is, to feel minimal moral duties to them, given that they have the

potential to become apparent agents (Beyleveld& Pattinson 2010, p.265).

As discussed earlier, the fact that non-apparent agents do not display sufficient evidence
of agency, cannot exclude them from agency, which means that in cases of
nonsufficient evidence of agency, we cannot logically conclude ‘non-agency’. Holm
and Coggon (2009, pp. 302-303) referred to Beyleveld’s suggestion (2000, pp. 73-75)
that the reason that agents must consider potential apparent agency, providing some
evidence of agency and not apparent agency is the fact that normally ‘it is more likely
that a being with the species potential to develop ostensible agency actually is an agent
than is one without this species potential.”'” If we are dealing with beings that have
species capacity, of course the outcome would be more plausible as opposed to those
beings who we cannot find such capacity. It is noteworthy that since the hypothesis is
very approximate then only very minimal moral status may be granted merely on this

basis.

Under precautionary reason, we may think of the mathematical probability of agents
when an apparent agent having the chance of being an agent is 1, a rock may take a
chance of 0, and the non-apparent agent’s chance is between 0-1. The benefit of doing
so is that it is easier to perceive a potential ostensible agent more as an agent than a non-

apparent agent, lacking this potential. Beyleveld and Pattinson (2012) emphasise that it

'"Beyleveld and Pattinson have set this example here ‘the idea that a human embryo actually is an agent
could be true on the basis of the metaphysical doctrine of metempsychosis coupled with the idea of
locked-in agency’.
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is because: ‘it facilitates (however slightly) our ability to form a picture in which the
idea of, e.g., a human embryo, having generic agency interests is rendered intelligible.
And this (schematically) affects the precautionary probability of a non-ostensible agent

being an agent’.

3.5 Chapter Summary

This chapter reviewed specific applications of the PGC within the context of bioethics.
The concept of property in Gewirth's original argument was examined and compared to
Beyleveld's view, whilst relating it to the issues of agents' control over their body parts.
Subsequently, the chapter considered how the concept-theoretic position, built upon the
PGC as an agency theory, uses the precautionary reason to impose duty on apparent
agents to protect the apparent non-agents' interest. Under the precautionary reason, the
example of dealing with non-human animals, and embryos were discussed. The
conclusion drawn from both arguments is that the status of 'apparent' agency implies
that non-exhibition of agency qualities does not allow agents to violate the apparent
non-agents' interests, unless the 'more important rights' of 'apparent agents' (in hierarchy
of degree of needfulness for action) are at stake. Therefore, in order to strike a balance
between conflicting rights, the seriousness of violation of non-agents' right needs to be
assessed against the consequences of these activities on the generic conditions of

agency of the apparent agents.
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CHAPTER IV

INTELLECTUAL PROPERTY RIGHTS AND MORALITY:
CONFLICT OR CO-EXISTENCE?
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4.1 Introduction

This chapter aims to justify a broad concept of morality in EU patent law and proposes
a co-operative model of relationship between intellectual property rights and human
rights. First, an analysis of cases brought to European patent authorities will be
presented in order to examine how the approaches of the patent office in relation to
interpretation of morality exclusions have changed (section 4.2). Subsequently the
narrow conception to morality is analysed which brings a conflict model of relationship
between morality (human rights) and patentability (section 4.3.1) followed by the broad
interpretation of morality and a co-operative model (section 4.3.2). The next section is
allocated to arguments over 'wide margin of appreciation' for Member States in
interpretation of morality exclusions in patent law (section 4.3.3).this section will be
completed by a final section to concluding why a co-operative model needs to be

adapted within the European system (section 4.3.4).

4.2 The Interpretation of Morality Exclusions in European Patent
Proceedings, Past and Future
As discussed earlier in Chapter I, incorporation of morality exclusions in the

Biotechnology Directive ' attracted objections from different sources including large
corporations and patent practitioners that rely on patents to recoup their commercial
investments. Apart from this, the European position in relation to interpretation of these
morality exclusions has changed from early EPO jurisprudence to more recent patent

cases in EPO or those referred for preliminary reference to the CJEU. This section

'Directive 98/44/ECof the European Parliament and the Council of 6 July 1998 on legal protection of
biotechnological inventions [1998] OJ L213/13 (Biotechnology Directive).
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provides an overview of approach taken in such interpretation since 1980s to more

recent cases.

At the very beginning, in Case C-377/98 Kingdom of the Netherlands v European
Parliament and Council of the European Union which was a proceeding against the
Directive, the CJEU asserts that the Directive is set merely to rule on the grant of
patents. Therefore, it is not proposed to reinstate the restrictive provisions beyond the
directive’s scope by which fulfilment of ethical principles is assured. > Morality
exclusions in the Biotechnology Directive are structured in a way that can be interpreted
both narrowly and broadly. In early EPO cases, including Relaxin® and Oncomouse®, a
narrow interpretation of Article 6 was followed. Harmon (2006) calls the EPO
reasoning in the early patent cases as ‘circumspect’. In the statement of the Examining
Division, the first decision of Oncomouse provides that ‘patent law is not the right
legislative tool’ for assessment of compliance with ordre public and morality. It is
however noteworthy that this view can be traced back to July 1989,the date before even
introduction of the Directive. Therefore, the decision basically made according to the
EPC. It is noted that final decisions and means to test the compliance with ordre public

and morality principle were definitely influenced by presence of the Directive.’

Relaxin is another patent case of importance applied and filed in mid 90s. Addressing
the opponents of the Relaxin patent on the ground of immorality of the invention, in a

discussion constructed mainly under Article 53(a) EPC, Opposition Division reduced

? Case C-377/98, decision of 9 October 2001, paragraphs 79-80.

3Howard Florey/ Relaxin [1995] EPOR 541. See Section 5.3.1 of this thesis for Facts and Summary of the
Realxin case.

*Harvard/Onco-Mouse T 19/90 Examining Division (14 July 1989) [1990] EPOR 4. See Section 5.2.1 of
this thesis for Facts and Summary of the Oncomouse case.

> The decision was initially referred to provisions on prohibition of patenting animals in EPC. Following
the appeal, Article 53(b) EPC regarding exclusion on patentability of animals was cited. Granting the
patent on 1992, 17 parties opposed the patent but this time on an argument based on Article 53(a) EPC.
Resent to Opposition Division, after one more opposition and appeal decision on 2001 and 2004, it was
concluded to maintain the patent on a newly amended form.
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the moral standard to a level of ‘public abhorrence’, according to which for an
invention to be considered contrary to ordre public and morality that invention ‘must be
universally regarded as outrageous’.® This meant a strict adherence to the ‘narrower’
public abhorrence standard which technically aimed to deprive patent protection only in
‘extreme circumstances’ that the invention is undeniably regarded as abhorrent and
outrageous. Supporters of this narrower view in interpretation of exclusions claimed
that the abhorrence standard is ‘capable of reinstalling certainty and simplicity back into
the operation of the morality provisions; removing the unnecessary task of performing
an ‘intricate balancing act of ethical issues’ (Gummer 2012, s. 6.1).Those who oppose
reducing the morality exclusions to the level of adapting abhorrence test in Relaxin
claim similar to Alain Pompidou, the former European Patent Office president, who
emphasise that this approach ‘unduly limits the significance of the moral jurisdiction of
Article 6, the purpose of which is the incorporation of higher ranking legal and moral

principles into European patent law.’

This all means that the EPO initially followed a provisional approach in interpreting
morality, reasoning that a narrow and strict interpretation of morality is needed to
exclude only what is explicitly mentioned in the directive, e.g. only certain uses of
human embryos. In cases like Plant Genetic System, the EPO pointed to the need for a
‘common European morality’, although avoided being engaged into articulating any

‘commonly believed moral values.”’

6Decision of the Opposition Division of 18 January 1995.

T 356/93P Plant Genetic System [1995] Technical Board of Appeal OJEPO 545. In the final decision, it
is said that ‘possibility of risks traditionally has no bearing on whether a patent is granted or not’
(Paragraph 624 of the decision of 15 February 1993). Therefore, the Examining Board did not perceive
any moral distinction between the method used in traditional selective breeding and the new genetic
engineering techniques applied for the purpose of plant modification. The Board statement regarding the
morality assessment of the patent read as follows ‘... plant biotechnology per se cannot be regarded as
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The more recent EPO’s jurisprudence including Edinburgh and WARF cases and CJEU
preliminary reference in Brustle case seems to have been in favour of a broad
interpretation of Article 6. The Opposition Division in Edinburgh case noted that if
Article 6 (2) (c) is interpreted narrowly it excludes from patentability uses of human
embryos for commercial and industrial purposes , whereas if interpreted broadly, it
excludes from patentability any uses of human embryonic stem cells which involves the
destruction of embryos regardless of their use.*In the Edinburgh case, the Opposition
Division concluded that the legislator intention was beyond excluding from
patentability only human embryos for commercial and industrial purpose but to exclude
human embryos for commercial or industrial uses and/or any human embryonic stem
cells obtained by the destruction of the embryo.

The reasoning of Opposition Division in University of Edinburgh patent case to support
a broad interoperation of Article 6 was that ‘only a broad interpretation can have been
intended. In consequence, [Art.6(2)(c)] in order to have a purpose exceeding the one of
[Art.5(1)] has to be interpreted broadly to encompass not only the industrial or
commercial use of human embryos but also the human ESC retrieved there from by
destruction of human embryos.” ’Harmon (2006 a, 2006b) argued that patents are used to
influence the regulation of science and in some circumstance like Edinburgh case to

express moral values in a society. The Edinburgh patent ultimately asked to be amended

being more contrary to morality than the traditional selective breeding because both traditional breeders
and molecular biologists are guided by the same motivation, namely to change the property of a plant by
introducing novel genetic material into it in order to obtain a new and, possibly, improved plant .... none
of the claims of the patent in suit refer to subject-matter which relates to a misuse or destructive use of
plant biotechnological techniques because they concern activities (production of plants and seeds,
protection of plants from weeds or fungal diseases) and products (plant cells, plants, seeds) which cannot
be considered to be wrong as such in the light of conventionally accepted standards of conduct of
European culture’ (Paragraph 17(1)(3) of the decision of the Technical Board of Appeal of 21 February
1995).

¥*Decision of the Opposition Division of 21 July 2003 on European patent No. EP0695351 (University of
Edinburgh.

?Decision of the Opposition Division of 21 July 2003. University of Edinburgh. para 2.5.3
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to eliminate any ambiguities regarding inclusion of human or animal embryonic stem
cells.

Subsequently in the WARF case, the Enlarged Board of Appeal has got more experience
in dealing with patentability exclusions. In the decision made in 2008, it was argued that
the rationale to exclude inventions from patentability is to ‘prevent commodification of
human embryos’ which makes the nature of invention immoral.'

Decision of CJEU in the preliminary reference requested in Brustle case however is
known as a major milestone in recognition of morality exclusions in a broad sense. The
Advocate General in this case declared that experts in courts and patent offices are
assigned specifically to evaluate the order public and morality compliance of inventions
and empathises with: ‘the argument put forward to the Court at the hearing, that the
problem of patentability which hinges on the removed cell, the way in which it has been
removed and the consequences of such removal do not have to be taken into account
seems unacceptable, in my view, for reasons connected with ordre public and
morality’ ' and continues in support of a broad interpretation of Article 6: ‘the
exclusion from patentability concerning the use of human embryos for industrial or
commercial purposes set out in Article 6(2)(c) of Directive 98/44 also covers the use of

human embryos for purposes of scientific research’. '*Brustle definitely refused to

accept a strict and narrow interpretation of morality in patent law'>. Specific references

Case G 0002/06. Paragraphs 18 and 29 of the decision of the EPO Enlarged Board of Appeal (EBA) /
25 November 2008.

"""Para 105 AG opinion, Brustle case.

'2 Para 43-44 Brutsle case

BWhile the opinion of Advocate General in Brustle seems to be grounded on a moral stance and suggests
a broad interpretation of morality exclusions, the judgment appeared to be even more conservative than
customary international law. Brustle decision rendered inventions involving destruction of embryos from
the point of fertilisation as immoral indeed unpatentable and referred to patentability prohibition clause
under Article 6 of the Directive whereas the customary international law allows practice of research
activities on embryos provided that the embryos are not older than 14 days old (Chenny 2007, pp. 517-
518).
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were made to different EU provision in regard to protection of human dignity including
Article 1 and 3(2) of the Charter of Fundamental Rights of the European Union. 14

Here there are a number of concluding remarks to take into account. First, historically

patent officers tended to support a narrow interpretation of morality exclusions in

patent law. This early jurisprudence of the EPO in which patent officers avoided

explicitly discussing morality questions and supported a strict and narrow

interpretation of immorality exclusions has developed through more recent cases in

which a broad interpretation of morality exclusions is supported in the Directive and

the importance of immorality exclusions in EU law is acknowledged. This change in

view was arguably influenced by the enforcement of the Biotechnology Directive. This

however does not necessarily imply that the EPO’s recent moral analysis is ideal

(Harmon 2006) and/or the CJEU is prepared to provide clear and consistent

preliminary reference decisions. Second, although in current EU patent system there is

almost no space to doubt the necessity of moral exclusion in law, interpretation of
morality in patent cases is still inconsistent. For obvious reasons, mainly related to

importance of human rights as fundamental principles of EU law, inclusion of such

morality clauses in patent law is of utmost importance. However, what is more

essential is that morality must be interpreted in a broad, precise and consistent way.

Thus, the morality assessment must be followed within an accurate framework, which

guarantees both compliance with ethical norms in society and advances in science and

technology.

What comes below is the analysis of the approach that the concept-theoretic position

requires in interpretation of the morality exclusions. Furthermore, it will be discussed

' Charter of Fundamental Rights of the European Union [2000] OJ C364/1. The Charter was signed in
Nice in December 2000 and acquired legal status in the EU with the entry into force of the Lisbon
Agreement in December 2009.
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whether concept of human rights will necessarily come into conflict with protection of

intellectual property rights in the EU.

4.3 Interpretation of Morality Exclusion: Co-operative v Conflict Model

As discussed earlier, the opponents of immorality clauses in biotechnological inventions,
particularly the patent community, argue that including such criteria enshrined mainly
under Article 53(a) of the EPC, and in Article 6 and 7 of the Directive, concede too
much to morality (See e.g. Nott 1998, p 347; Scott-Ram 1998, p.43). To that extent, it is
argued that the consideration of morality places the European system at a disadvantage,
economically, when compared to the United States and Japan (Schatz 1997
p.170).Therefore, it may be suggested that these morality exclusions are in contradiction,
and conflict with protection of intellectual property rights of the inventors, as a result of
the limitation arising from such provisions in the Directive and EPC. In this section, |
present my comments on these objections and propose a new framework, the co-

. 15
operative model.

4.3.1 The Narrow Conception to Morality and the Conflict Model of Relationship
with Patentability

According to what I choose to call 'the conflict model’ of relationship between morality
(moral rights) and patents in biotechnology, the two categories of rights always conflict,

and in no way support each other. As Armitage and Davis (1994) argued, the patent law

"Deryck Beyleveld initially proposed and implemented the model in the Data Protection Context. See
‘Conceptualizing Privacy in relation to Medical Research Values (2006:pp. 151-164).
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is principally established to patent the inventions. In light of this, the patent community
advocates this idea that the patent system has to be a neutral system with no position or
only a very marginal place for morality. On the other hand, the existence of ‘competing
cultures of interpretation’ not only within the European framework (as a result the
Directive as a relevant EU instrument) but also within the English system (Adams and
Brownsword 1999), together with the above mentioned claim of conflict between
morality and patentability, may facilitate the patent community’s type of reasoning that
morality exclusions ought to be construed narrowly. Thus, such claims lay emphasise
that morality exclusions in biotechnology regulations to be interpreted narrowly not

broadly (Shum 2010).

With this in mind, at least two relevant patent cases are relevant. First, in the Plant

Genetic Systems case the Technical Board of Appeal provided that:

[TThe exceptions to patentability have been narrowly construed, in
particular in respect of plant and animal varieties ...in the Board’s view ,
this approach applies equally in respect of the provisions of Article

53(a)EPC.'°
Then, in the EPO’s Board of Appeal in WARF, in relation to the claim of a
misinterpretation of law by the CJEU, similarly addressed the issue emphasising that in

the decision G 1/04 the Enlarged Board of Appeal reads as follows:

The frequently cited principle to which exclusion clauses from patentability laid
down in the EPC were to be construed in a restrictive manner, did not apply
without exception.'’

Provision must be considered in light of their

Wording, the object and purpose of the provision, the interest involved, the
consequences of a narrow or broad interpretation, respectively, and the aspect of
legal certainty.”"®

19 T356/93 Plant Genetic Systems [1995] EPOR 357.

G 1/04. Diagnostic Methods.[2003] 350.
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Here, a number of different circumstances need to be taken into account in relation to
the narrow interpretation and the conflict model. First of all, it holds that for those
morality exclusions on the right to hold patent on medical research or biotechnological
inventions in which granting the patent must be shown to be an impeding factor to offer
live-saving treatments, the values that morality clauses aim to support are absolute
values in support of human life and right to health. Under such lines of analysis, it is
arguable that the values that morality clauses strive to support are always more
important than the right to protect one’s right over his intellectual property. Thus, in
cases of conflict between patentability and morality, then patenting must bend for the

benefit of morality.

Classic examples are scientists who are fond of holding patents on a human embryonic
stem cell line potentially capable of offering treatments for life-threatening diseases,
and who may claim that they have a duty to save the lives of patients. The scientists are
not allowed to violate the apparent agent/non agent's right to its life or one’s autonomy
over its bodily integrity (informed consent) in the name of protecting their investment or
IP rights unless the consequences of the patent can provide certain effects on the GCA
of apparent agents. Therefore, priority is given to morality over patentability, unless the
scientist’s team can prove that the patent is the only way to support such inventions and
introduce such treatments. Only in such situations might the scientist's team be given
the right to pursue their research and commercialise the process to save the patients’
lives regardless of the fact that their research may involve the destruction of human

embryos.

'8 T 1374/04 WARF G 1/04 the Enlarged Board of Appeal . point 33.
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In adopting the narrow concept of morality exclusions grouped together with a conflict
model Beyleveld defines two different variables capable of influencing the effect of

such coupling.'® It provides as follows:

‘The first of these is the view taken of the basis of the value at stake.
The second, which might not be entirely independent of the first, is the
view taken of the kind of exercise that must be performed to assess the
weight that the conflicting values have’ (Beyleveld 2006, p.156).

Bearing the above mentioned variables in mind, according to the first view, those in
favour of the narrow interpretation-conflict model coupling, mostly regard the right to
patent a life-saving invention as a right good for people in general opposed to e.g. right

to give consent for a bodily material to be used as a part of a patent or life of the embryo.

With reference to the second category, the balance is sought to be assessed through a
utilitarian approach, which means according to a manner in which the greatest good for
the greatest number of people is served. As a result, the restriction on patenting the
academic research (freedom of expression) or/and its associated duties- e.g. the duty of
scientists to provide life-saving treatments for patients through patenting a research by
which the general good aims to be supported- ought to be interpreted broadly whereas
whatever relates to values grounded on personal rights or wishes must to be interpreted

narrowly.

Inventors may refer to a diverse range of rights or duties in relation to their scientific
inventions. It may vary from their right to protect their investment on their
biotechnological inventions, right to benefit from scientific progress and freedom of
research, to their duty to offer life-saving treatments for life-threatening diseases.

Article 15.1.(b) of the International Covenant on Economic, Social and Cultural Rights

' Beyleveld (2006) illustrates such scenario in a different context. In chapter 10 of first do no harm he
discusses ‘conceptualising privacy in relation to medical research values’.
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(the ICESCR) ‘recognises the right of everyone both to enjoy the benefit of scientific
progress and its application’ and ‘to benefit from the protection of moral and material
interests resulting from any scientific, literary or artistic production of which he is
author.” * ‘Protection’ in this section can be interpreted as the right to have an
intellectual property right. Article 15.3 ICESCR serves to emphasise the importance of

‘respect the freedom indispensable for scientific research and creative activity.’

It is however important that intellectual property law should be consistent with the
norms of international and regional human right instruments such as the ICESCR, the
Universal Declaration of Human Rights, the Charter of Fundamental Rights of
European Union, the European Convention of Human Rights and any other documents
that EU has become a party to. In light of this, the type and level of protection included
in an IP regime must work to support and promote scientific progress in a way through
which the society as a whole benefits. This is why a proposed invention must be
consistent with the inherent dignity of humans and human right values. Such a human
rights approach within IP law goes far beyond a mere economic calculus and puts into
effect ‘a right of protection from possible harmful effects of scientific and technological
development (Weeramanty 1990, pl4).” Interestingly, under such an approach,
members of society are being given a right of choice to evaluate and discuss the new
technologies and become involved in the decision making process about prohibition or

the authorisation of registering a new technology.

This role of human right values as moral rights in the IP context is however disputed.
Advocates of such a conflict approach between patentability and morality argue that the
values in IP and human rights always conflict and suggest that the long—term

development of the society must be weighed against the short-term drawback of

20 Article 15.1 (c), ICESCR.
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offering exclusive IP rights to inventors (Ostergard 1999, p.156-178). It is claimed that
if the Intellectual Property Right is not protected, then no incentive remains to
encourage innovation and productivity (Hettinger 1989, p.48). Therefore, if scientific
and technological progress is hindered, this results in more violation of individuals’

rights to health and benefits, over advances in technology and science.

Nevertheless, such an argument is seen as weak for various reasons. Firstly, a patent
imposes a heavy financial cost for industries; this takes small, new entry industries off
the market over the fear of extra cost and lack of human resources specialising in patent
applications (Galen 1991, p. 110). Secondly, litigation of patents, and the time
consumed in figuring out ‘what patents must be licensed’ and ‘from whom’, affects the
expected level of innovation and productivity adversely. For instance, a significant
increase of 52% in patent litigation was reported in 1980s (Galen 1991, p.110) although
this does not necessarily prove the occurrence of any outstanding scientific progress
within this period. Under same line of analysis, Rebecca Dresser for instance asserts
that ‘there is a lack of empirical data to establish definitively that patenting does

stimulate innovation’ (Dresser 1988, n.164).

In this regard, Fritz Machlup (1962, p. 170) emphasises ‘the patent position of the big
firms makes it almost impossible for new firms to enter the industry; patent litigation
carried on by big firms, makes it difficult for small firms to defend their own patents
successfully.” Under the concept—theoretic position, it may be acceptable to consider
some specific types of biotechnological inventions unpatentable. However, since this
may involve violation of some generic rights of apparent agents including the violation
of academic freedom of scientists and the violation of other agents right to health and

life, the patent may be allowed if the research projects are very likely to produce the
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life-saving treatments, and if the patent is the only available, and thus necessary,

mechanism to support these research projects.

In the next section, I present the idea of a broad interpretation of morality. Subsequently,
I will discuss the justification for such approach in addressing the relationship between

protection of intellectuals property rights particularly patentability and morality.

4.3.2 The Broad Interpretation of Morality and the Co-operative Model

Adapting a narrow conception of morality can be acceptable provided that, as Adcock
and Beyleveld emphasise, ‘no fundamental rights and values are at stake’ (Adcock &
Beyleveld in press, p.9). In other words, adopting a narrow interpretation of the
patentability exclusions®' is not a right approach as it is well reasoned that a narrow
reading of the exclusionary test by the patent community can be used to marginalise the

morality exclusions.

...it could be used to marginalise the morality exclusions by detaching it
together from the evolving framework of European law as well as distracting
from the most fundamental constitutional and moral commitments of that

legal order (Beyleveld et al. 2001, p.16)

Therefore, the concept theoretic position requires a broad interpretation of morality
exclusions under which conformity with the fundamental principles of EU law comes
first. Consequently, for balancing rights, moral exclusions ought to be interpreted
broadly not narrowly due to the categorical importance of complying with morality. A
broad interpretation of morality is necessary because the morality is technically

categorically binding, and human rights in the context of EU law are taken to be

2!t is principally because of weak drafting of Article 53(a) EPC and Article 6(1) the Directive and the
lack of clarity in these sections.
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fundamental and inalienable principles. This means human rights are taken to be as
rights that override absolutely all other considerations. Only one human right can
possibly override another one. In other word, only those things to which we have human
rights can possibly take precedent over any other human rights. The adoption of a broad
interpretation of morality is therefore necessary because we are working in human rights
framework and morality in this framework is something that is categorically binding. If
there is any type of doubt regarding the morality, the burden of proof is always on the

other party.

It is worth mentioning that the concept of morality (or human rights as moral rights)
within patent law has largely evolved. Interestingly, in a general view regarding
intersection between intellectual property and human rights, as Deryfuss and Lownefeld
(1997, pp.295-304) noted, different international Treaties from Bern to Paris
Convention®to the TRIPS Agreement>are all mainly structured in a manner to set
emphasis on articulating “minimum standards” of intellectual property protection. For
instance, Article 1(1) of the TRIPS agreement provides that: ‘Members may, but shall
not be obliged to, implement in their law more extensive protection than is required by
this agreement.” Since nothing prevents states from enacting or joining the agreement
with more stringent IP rights, we hence witnessed a number of bilateral agreements
including Bern or Paris Conventions, ** in which the United States and the EU
considered imposing stronger rules for intellectual property rights than those already

granted in the earlier Convention or agreements.

22 Paris Convention for the Protection of Industrial Property 1883.

TRIPS: Agreement on Trade-Related Aspects of Intellectual Property 1986.

HSee e.g. Bern Convention Supra note 8 at Article 19 & Article 20 and Paris Convention supra note § at
Article 19.
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With such global issues surrounding IP law, and with the dominance of the pro-patent
community, it took a while for the EU to establish and enforce the Directive in which
strong support for morality exclusions was established. Prior to the EU decision to
integrate morality or moral rights into its patent law, particularly in the biotechnology
context, the global community addressed one of the worrying issues in relation to
human right advocacy, the issue of access to medicine (Helfer 2004). Notwithstanding
the U.S. approach often made concern over their compliance with the requirements of
the observer status of the High Commissioner for Human Rights.** Furthermore, the
majority of developed countries appeared to be less willing to make concession
compared to earlier, as Economist define it (2003, p.26-28), by which a new gap came
to emerge between developed and developing countries making the sense of any human
rights or morality exclusions much more difficult (Economist 2003). Despite all the
disagreements over the incorporation of morality or human rights in intellectual
property, the European Union saw the integration of morality and human rights
principles in IP law generally, and patent law in particular, as an approach capable of
improving the legitimacy of the organisations involved, and a guarantee for ‘enhancing

both individual rights and global economic welfare’ in long run (Helfer 2003, p.22).

In this current research, I use the co-operative model of a relationship between morality
and patentability, built upon the key idea that although the two sets of values have the
potential to conflict; one can also support the other. Morality exclusions can plausibly
work in support of IP rights, particularly with regards to the right to hold patent right
over an invention. As explained earlier in this chapter, the consideration of morality can

even work in support of permitting particular patents, if the disadvantage of being

»High Commissioner Report, at 68. This highlights the important role of the High Commissioners for
Human Rights which “intends to seek observer status at TRIPS council”.
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denied a patent involves ‘morally bad consequences’ (Beyleveld et al. 2000, pp.157-

181).

To induce a disadvantaged position for the EU as a result of the premise of the morality

exclusions in law, logically the following terms and conditions must logically be met:

First, it must be clear that patents (opposed to other IP rights or incentives) are

necessary to encourage investment and inventions of new technologies.

Second, it must be evident that regardless of the implemented morality criteria the
result would be equal, with Europe having lost its competitive advantage e.g. against

U.S .and Japan

In light of this, one may discuss:

A. The premise that the prohibition of patentability with regards to immorality
exclusions may place the European Union States at a disadvantaged position
economically is not an absolute fact per se to override the objections in this field.
Therefore the patent must be rejected according to the required criteria.

B. Nevertheless, the severity of the circumstances and the morally bad
consequences arising from morality exclusions being in place in Europe may
lead to overriding of the prima facie immorality involved in granting a patent.
Therefore, morality exclusions may even work to the benefit of authorising IP
rights including patents. It must be considered however that upon the
implementation of different criteria for the identification of morality, different

results would emerge (Beyleveld 2000, pp. 157-181).

C. Furthermore, it is not clear that patents are the only cause for the manifestation

of innovation in inventions and the attraction of investment for inventions. As
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Cohen and Welsh in their research in relation to real impediments to biomedical
research point out, investments for such research projects can be protected

through other IP instruments other than granting a patent (Cohen &Walsh 2008).

Thus, I submit here that under the proposed co-operative model, two sets of values
related to patentability and morality do not always conflict with each other; they

sometimes appear to support each other.

4.3.3 Wide Margin of Appreciation or Strict Interpretation Test?

It is the place of controversy whether it is right that human rights must serve as
‘corrective[s] when [intellectual property] rights are used excessively and contrary to
their functions’ (Geiger 2004,p.278), similar to what Hefler in Human Right Framework
(pp.1017-18) analyses considering the ‘external limits on intellectual property’ which
can be imposed through international human rights. Alternative discussion provides that
fundamental rights including the right of property should be brought to place as a
justification for protecting intellectual property and owners of these rights (Carrier
2004). It is what Raustiala (2001, p.1021) in Density and Conflict in International
Intellectual Property Law states:

the embrace of [intellectual property] by human rights advocates
and entities . . ... is likely to further entrench some dangerous
ideas about property: in particular, that property rights as human
rights ought to be inviolable and ought to receive extremely

solicitous attention from the international community.

Referring to the Preamble, it is argued that ruling of the CJEU is subject to control of

ECtHR given that the CJEU as an institution in EU should be legally bound by the
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obligation imposed by the ECHR and the Protocols. This gives the Member States a
margin of appreciation on disputed issues with regard to reading and application of the
Convention (Plomer 2012).Article 1(2) ¢, and Article 9(2) TEU provides that: ‘“The
Union shall accede to the [Convention]. Such accession shall not affect the Union’s
competences as defined in the Treaties’. It is however noteworthy that ECHR
recognises the right to property together with more widely established civil and political
liberties including freedom of expression, and such rights. Therefore, Article 1 in
Protocol 1 in protection of “the peaceful enjoyment of . . . possessions” is known as one
of the weakest rights under protection in the ECHR .Consequently the discretion in
interpretation of the ECHR granted to Member States is allowed to enable them to
regulate their private property on the basis of their public interest(van Rijn 2006,pp.863-
864).

Greer (2000) in his study, ‘the Margin of Appreciation: Interpretation and Discretion
under the European Convention on Human Rights ‘emphasised that granting Member
States a margin of appreciation to define the scope of application of Convention rights
is a fundamental principle of Convention law. it is also argued that to deprive the
Member State from this right is acting unconstitutionally, as such margin of
appreciation aims to provide ° ... the flexibility needed to avoid damaging
confrontations between the Court and the Member States and enables the Court to
balance the sovereignty of Member States with their obligations under the

Convention’(Fenwick 2005,pp. 34-37).

In order to evaluate the above argument it is needed to question the requirements of the
margin of appreciation doctrine. Greer (2000) defines the terms margin of appreciation
as ‘the space for maneuver that the Strasbourg organs are willing to grant national

authorities, in fulfilling their obligations under the European Convention on Human
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Rights’. This enables Member States to interpret the Convention on some politically or
morally sensitive and contested issues through granting them a degree of discretion. For
instance on jurisprudence of Article 15 and on the basis that the national authorities are
better qualified to make a judgment than the Strasbourg institutions. In cases like
Brannigan and McBride’® and Ireland v. The United Kingdom®’, the decision was made
on the basis of the Court’s statement that: ‘By reason of their direct and continuous
contact with the pressing needs of the moment, the national authorities are in principle
in a better position than the international judge to decide both on the presence of such
an emergency and on the nature and the scope of derogations necessary to avert it. In

this matter Art.15 (1) leaves the authorities a wide margin of appreciation.’

However, the margin of appreciation doctrine in the jurisprudence of Articles 8-11
particularly in the ‘protection of morals’ is on a different ground. In Handyside v. The

United Kingdom for example the court provides:

Requirements of morals vary from time to time and from place to
place, especially in our era, which is characterized by a rapid and far-

reaching evolution of opinions on the subject.”®

It was then asserted that the State’s authorities have better capacity than an international
judge with regard to the context and requirements of the issues at stake due to their
‘direct and continuous contact with the vital forces of their countries’.” This approach

however was not followed in cases engaged in fundamental violation of the Convention.

*Brannigan and McBride v. United Kingdom 17 EHRR — 1993, 539.
' Ireland v. the United Kingdom 162 Series A 25 — 1978,

8 Handyside Case 1 EHRR— 1976, 737

¥ Handyside v. The United Kingdom.737.
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E.g. in Dudgeon case’ in relation to the laws criminalising the private life of adult
homosexuals in Northern Ireland the court decided that the law is in breach of the
Convention and interestingly, the decision was not on the ground of states’ sovereignty
but the EU consensus on the fact that sodomy laws are serious violation of privacy
whereas may only insignificantly affect the morality(McBride 1999,pp. 28-34).
Similarly, the court affirms in Open Door and Dublin Well Woman that not making a
pregnant woman informed of existing abortion facilities in other countries is violation of
Article 10 of the Convention and emphasised that ‘the national authorities enjoy a wide
margin of appreciation in matters of morals, particularly in an area such as the present

which touches on matters of belief concerning the nature of human life.””'

Having reviewed the above cases, it is clear that doctrine of margin of appreciation
applied in specific situation and decided differently in Member States based on the facts
of the cases involved, and no law has made the final word about the disputed matter.
Legal differences have to be balanced against complicated political, social and
economic factors and although Strasbourg Court has a supranational character (McBride
1999, p.23), and it is not easy to find one-size-fits-all model. Furthermore, it calls for an
‘increasing burden of proof’ to be submitted by individual applicants (Letsas 2007, pp.
79-98)3? that may appear different dependent upon nature of applicants’ issues and
related interests. This, as Feldman notes, means the Strasburg Court should consider a
wider margin of appreciation rather than a strict interpretation test. This however may

apply only with regard to cases in which the existing controversy facts are subject of

®Dudgeon v. the United Kingdom, 41 Series A 45 — 1981.

3 0Open Door & Dublin Well Woman v. Ireland, 246 Eur. Ct. HR (ser. A) 27 — 1992. 68
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local variation and their legislation has not adapted any specific position. Therefore, the
key requirement for the application of the ECtHR’s doctrine is the idea that different
positions are adopted regarding morally contested issues in the law of Member States

(Adcock & Beyleveld Working Paper, p.17).

On the other hand, If CJEU would be supposedly bound by rulings of ECtHR’s, the
proportionality principle has come to be implemented as a guiding principle of the
Strasbourg Court particularly for the interpretation of the Convention, although it is not
directly expressed in the Convention (Eliss 1999).The principle of proportionality is
based upon Protocol on the Application of the Principles of Subsidiary and
Proportionality in the Treaty of Lisbon and requires all actions in the Community not go

beyond of what is necessary to accomplish the objectives of the Treaty Article 5(4) TEU.

It is important to bear in mind that the margin of appreciation appears to be narrower in
cases with fundamentals rights and where the freedom of individuals is at stake. This
clearly causes more responsibility for national courts to identify the critical situations
with regard to local conditions agreeing to domestic legislation(Harris 2009,pp. 12-13)*
This nonetheless doesn’t translate to grant of an unlimited power of interpretation to
domestic courts and convictions are still subject to European supervision such as above
case of Dudgeon v UK or case of Norris v Ireland.  As a consequence, even if
application of margin of appreciation is accepted for such cases, to comply with the
jurisprudence of ECtHR is still highly challenging for domestic courts mainly due to
uncertainty in proportionality applications which makes it difficult for these courts to

make decisions in relation to how ECHR ought to be interpreted by ECtHR.

3*Norris v Ireland (1989) 13 EHRR 186 para45 .
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Notwithstanding, this goes beyond the supranational courts and makes the decision
making process in local court ambiguous too. This is what Moreham considers to be a
lack of knowledge regarding establishment of a hierarchy for competing rights and
interest while developing human right law in a national level (Moreham 2008, pp.45-46).
It concludes that in order for making courts in any level able to make rational and
consistent decisions, it is required to have a theoretical framework or a concept-theoretic
position to refer in case of problems of dealing with rights. It is argued that if EU does
comply with the ECHR then ECtHR ought to consider EU as a Member State of the
Council of Europe. This (being a Member State of the Council of Europe) however does
not follow that the doctrine of supremacy of EU law consented to be operated within EU.
Therefore, if Member States have laws in hand which are contrary with EU law, ECtHR
can not confirm these laws as laws eligible to be granted a margin of appreciation

(Lewis 2007, p.720; Masterman 2007).

4.3.4 Concluding Justification on Adoption of the Co-operative Model

As explained earlier in section 4.1, there have been disagreements over the
interpretation of morality exclusions in EU patent law. One approach believes in a
narrow interpretation of morality exclusions, as identified by Shum (2010) in what he
defines as Moral Disharmony, and defends the idea of narrow interpretation of morality
exclusions. On the other hand, a concept-theoretic position requires a co-operative
model in line with a broad interpretation of immorality. Since the co-operative model is
mostly associated with a broad interpretation of morality exclusions in patent law, in

this section I will defend the approach of adopting a broad interpretation.
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The reasoning supporting the inclusion of morality in patent law was briefly discussed
in section 1.3.1 of this thesis. It was stated that even if the EPC, the Biotechnology
Directive and its relevant Recitals had never been enacted, the status of morality
exclusions still would have been irradicable due to fundamental role of morality as
categorically binding principles and human rights which, in the context of EU law, are
taken to be inalienable principles. This justifies the emergence of requirements to act in
compliance with human rights particularly those related to activities covered under the
Directive. Patent law must be treated as any other area under EU law. The recognition
of human rights within the EU system means that any activities regulated under such
system must be in compliance with the regulation of human rights. As a consequence,
any activities in violation of human rights within any legal context have to be prohibited.
Patent law is obviously a part of the EU legal order and no exception applies to patent
law (Beyleveld 2012, p.6). Thus, not only is the status of morality an eradicable position
in EU law, the protection of morality can even lead to the promotion of biotechnology

patents.

The arguments on human rights-intellectual property interface is not novel. Two very
different approaches have been adopted in addressing the relationship between human
rights and IP rights. The first approach discusses the status of conflict between these
two sets of values. The UN Sub-Commission on the promotion and protection of human
rights provides that: ‘actual or potential conflicts exist between the implementation of
the TRIPS Agreements and the realisation of the economic, social and cultural right.”*®

To reconcile the conflict of this specific treaty obligation in relation to above said rights,

the proponents of this approach suggest that set values in relation to human rights must

*Intellectual Property Rights and Human Rights, Resolution 2000/7 UN Sub-commission on the
Promotion and Protection of Human Rights , 52nd Sess., preamble Paragraph 11.
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be given propriety over intellectual property rights.**Such view however may not be
always necessarily true since it infers property rights, including IPRs (intellectual
property rights), are not human rights. This feeds back to the argument about balancing
rights under the concept-theoretic position as discussed thoroughly in chapter III of this
thesis (especially arguments in sections 3.3.1-3.3.3 on property rights including rule
preclusionary perception of property, and protection of intellectual property rights under
the concept-theoretic position).Under the proposed framework, property rights ,
including intellectual property rights, can be easily fitted into different categories of
generic rights depending upon the extent the possession of such right may affect on

generic conditions of agency of agents in different balancing rights scenarios.

The next approach is similar to what the co-operative model proposes. It requires
restriction on patent law, on the basis that morality or human rights (according to which
the general good is promoted) should be broadly defined, whereas limitations on IP
rights to protect the individuals’ economic profit should be narrowly defined provided
that there are no other rights involved. This equation however supports the relationship
between intellectual property and moral rights (exclusions on the basis of morality). It
means that intellectual property rights may be capable of protecting some generic rights
of agents, including the right to health or right to benefit from advances in health and
science. On the other hand, human rights as moral rights can be argued in support of the
legitimacy for a specific patent to be granted. Such scenario is well explained in
Beyleveld and others’ article in relation to particular cases in which the morally bad
consequences occur (Beyleveld 2000 p.161). It follows that morality exclusion are not

always perceived as obstacles to the patenting process, but may facilitate the grant of

**In preamble paragraph 3 It emphasizes ‘the primacy of human rights obligation over economic policies
and agreement’(Intellectual Property Rights and Human Rights, Resolution 2000/7 UN Sub-commission
on the Promotion and Protection of Human Rights , 52nd Sess., preamble Paragraph 3).
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patent in some particular circumstances. As mentioned earlier, the recognition of the
relationship between IP rights and human right is not generally novel. I however intend
to defend the idea that within the particular context of this thesis, patents and morality

exclusion or moral rights as a source of human right can make such relationship as well.

In this thesis, I will analyse different issues regarding the conflict of interest between
rights of individuals and what is violation of ordre public or morality. These rights
classified under the above said differ from the autonomy rights of patients over their
bodily material, informed consent, our duty to protect embryos’ interest under the
‘precautionary reason’, the right of indigenous people over their specific genetic
material, the right to health and life for patients, the right of parents to have children
with specific characteristic, and some other rights in which patenting always came to be

weighed against these rights.

The WARF, Edinburgh, and Brustle patent cases are all more or less disputed due to
activities which involve destruction of embryos. Some commentators consider WARF
an ‘extreme turnaround’ or ‘major volte-face’ due to the broad exclusive approach taken
by the Patent Office (MacQueen & Waelde 2008, p.502), although it is seemingly
logical and literally interpretative. On the other hand, a position followed by some other
commentators including Cornish et al. (2010, p.873) supports the idea that the tactical
reading of the directive’s text in cases like WARF, by the European Patent Office led
them to properly and effectively exclude the patent claims over the exploitation of
human embryonic stem cells obtained from fertilised human nuclei. The motive for the
broad interpretation of Article 6 (2) (c) is not sufficiently clarified in the decision, and
this issue is criticised by supporters of the hESC research. It is however reasonably clear
that the decision to adopt a broad interpretation of this exclusion is made on the grounds

of morality. It is evident that the key issue involved in this case is the concept of human
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dignity. Indeed, the main reason for the Enlarged Board of Appeal’s discussion of the
EU Directive is to prevent a misuse in the sense of a commodification of human
embryos and to ‘protect human dignity’ as well as to ‘prevent the commercialisation of

37
embryos’.

It is clear that morality and human right principles are perceived as fundamental
principles of EU law. Since the fundamental principles of EU law, enshrined in the
ECHR and other international human right documents to which the EU is committed to,
comply with building the legal order of the EU community (Scott 2011), therefore, the
Directive or any other secondary instruments must be drafted in full agreement with the
said fundamental principles otherwise they would be void (Meara 2011, p.1813-1832).
This means that the position is very straightforward. Furthermore, given the binding
force of the CJEU decisions in relation to interpretation of EU law, judgment of the
CJEU in cases like Brustle is a guiding point to prove that a broad concept of

immorality exclusions is legally justified.

Adcock and Beyleveld (Working Paper, pp. 4-8) support this argument while defending
morality as categorical, indeed, a part of a categorically binding system according to

which the morality exclusions ought to be operated broadly. They further submit that:

If A categorically ought to do X, then A categorically cannot risk not
doing X or doing not X if it is possible to avoid this risk. In a nutshell
this means that if there is doubt about the application of e.g. , a human
right , then subject to it being possible to act in conformity with what
protection of right requires , the onus is on those who wish to dispute
the application of the right to make their case rather than the other way
around(Adcock Beyleveld pp.5-6).

3"European Patent Office (2009), at 325-326.
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Under the concept-theoretic position, apparent agents in a general sense and including
those involved in biomedical research must be treated as an end, and not a mere means
to achieve the advances in science and technology. This idea of preventing human
dignity being diminished because of humans’ idealistic and optimistic approach towards
the potential of science, despite the consequences of its application on human subjects is
largely supported within the scholars’ arguments. For instance, the analysis by Albert
Bergman (1990) on this serves to emphasise the importance of attention to the pitfall of
modern technologies according to which we find a tendency to treat an increasing level
of human relationship and things as ‘commodities whose utility we measure and
consume’(Borgmann 1990, p.355). It is immediately evident that we must avoid
circumstances in which the human beings or other creatures are treated ‘as objects to be
exploited’ because of emerging technologies attitude (Barbour 1993). Therefore, the
concept-theoretic position in line with many other theories in relation to human rights
and intellectual property interface requires human dignity as source of some generic

rights, to be respected.

Scientists claim that their right to academic freedom is built upon the right to freedom of
expression. As patenting hESC research is based on research works involving
destruction of human embryos then a clash occurs between the interest of human
embryos to be protected ** and the scientists’ intellectual property rights(IPR’s). To
address the above conflict I make the following discussion. Under the PGC, the concept
of ‘impartiality’ driven from ‘the idea of a categorically binding principle’ is supported.
This idea is also sufficiently supported by Article 1 and 2 of the UDHR, which lays

emphasis on the equality of every human beings, to be entitled human rights and dignity.

3¥Only in a precautionary manner since embryos as apparent non-agents are not directly entitled to
generic rights.
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The idea of protecting IPR including patents to protect the investment and innovation in
medical research, and supporting the production of life-saving treatment is not a new
claim. The claim that the absence of an effective patent regime may lead to unwanted
infringements of one’s invention is a process that can easily be avoided through a strict
patent system. Furthermore, it has long been declared that by supporting IP rights
particularly patents in biomedical research, the society can harvest extended interests by
enjoying advances in treatments of life-threatening diseases. Therefore, it is more in
public interest, since rendering the hESC research unpatentable means that the
risk/possibility that patients may lose their lives due to lack of proper treatments will be

much higher.

Here, to assess whether the directive is in line with the PGC ¥and to examine the
relationship between IPR (particularly patentability) and human rights (specifically
morality exclusions) it is important to consider the preliminary ruling on Brustle with

reference to Article 6(2)(c) of the Directive in which defines embryos as:

Any human ovum after fertilisation, any non-fertilised human
ovum into which the cell nucleus from a mature human cell has
been transplanted, and any non-fertilised human ovum whose
division and further development have been stimulated by
parthenogenesis.... [but that] it is for the referring court to ascertain,
in the light of scientific developments , whether stem cell obtained
from a human embryo at the blastocyst stage constitutes a human

embryo.*’

Now, suppose that we raise the following two questions in relation to the Directive.

Recitals 3 and Recital 5-7 of the Directive provides that the aim of Directive is to

3% Because if the directive is not in line with the PGC, it means it is in contravention with the fundamental
principles of EU law. If any piece of EU legislation is in contravention with fundamental principles of EU
law, it is void.

40 Case C-34/10 Oliver Briistle v Greenpeace e.V. para 38.
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harmonise rules for the legal protection of biotechnological inventions. Bear it in mind,
this protection includes the terms and conditions of commercialisation of inventions
under the governance of the Directive. In light of this, the preamble to the Directive lays
emphasis on the fact that ‘uses of biotechnological materials originating from humans
consistent with regard for fundamental rights and in particular dignity of a person.’ In
relation to patenting, Recital 16 provides that ‘patent law must be applied so as to
respect the fundamental principles safeguarding the dignity and integrity of the person.’
It is worth noting that even if the Directive and Recitals never include such explanation
in relation to EU biotechnology patent law, it is clear that for EU Member States, being
a party of the European Convention of Human Rights follows their commitment to

protection of fundamental rights and freedom.

It is clear that a uniform definition, e.g. here for embryo, is required in order to prevent
any future misuse of the law that is a loophole encouraging inventors to apply for a
patent in countries with the ‘narrowest’ definitions according to the CJEU’s terminology
or ‘the least restrictive’ definition. It is immediately evident, as the CJEU notes that it
‘adversely affect on the smooth functioning of the internal market as the original aim of
Directive.”*' This, coupled with Article 5(1) of the Directive in relation to prohibition of
patenting human body at the various stages of its formation and development, and the
statement of Recital 38 of the Directive regarding the non-exhaustiveness of the

exclusions in Article 6(2)* all lead to the conclusion that the concept of human embryo

41 para 28 and 29 of the Brustle.

21t provides that: “All processes the use of which offends against human dignity are also excludes from
patentability”. Also Netherlands v Parliament and Council Para 71 and 76. In this regard, Mike Adcock
and Deryck Beyleveld (in press) argued that although the CJEU has not explicitly mentioned as such,”
the clear implication is that those exclusions of Article 6(2) that refers to the uses of human material are
excluded because the legislator judged these uses to offend human dignity.” In Mike Adcock and Dercyck
Beyleveld (Working Paper) Morality in Intellectual Property Law; A Concept- theoretic Framework, note
35.
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must be understood in a wide sense, to support the idea of excluding ‘any possibility of

patentability, where respect of human dignity could thereby be offered’.*’

This means that there is support for the idea of a broad interpretation of the Directive’s
morality exclusions whatever the exclusion is. Hence, it is clear that the protection of
morality, thus avoiding the unnecessary destruction of embryos, is necessary for the
patentability of biotechnological inventions. The idea that patenting can support
morality exclusions (or morality) is probably less straightforward to grasp quickly,
although under a broad interpretation of such clauses this claim is credible enough to
consider. The main point here is that a broad conception of morality supports the
activities associated with protection of intellectual property or ‘consequences’ arising
from protection of IPRs. . Intellectual property rights, far from the common assumption
of being a threat to human rights, can be considered as another sub-set of human rights.
It is arguable that intellectual property rights including patents, as Heins (2008, p.213-
232) notes, initially were established by legal systems to ‘promote socially desirable

outcomes’.

As discussed previously, for instance in the specific case of hESC research projects, if
granting patents is ‘necessary’ to pursue this research, and there is no other efficacious
option for the development of life saving treatments, the concept theoretic position
should allow such patents. If any of above factors are dubious, then a patent involving
destruction of human embryos needs to be avoided, not because embryos are entitled to
generic rights but to avoid the violation of their int